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Ohogamiut Traditional Council 
P.O. Box 49 

Marshall, AK  99585 
Phone: (907) 679-6517/6598 FAX: (907) 679-6516

May 5, 2004

Representative Carl Morgan 
FAX; 907-465-2197

RE: HB 560 and SB 396: Stopping Alaska Railroad From Decimating Eklutna Lands 

Dear Rep. Morgan:

It has come to the attention of the Ohogamiut Tribe that the Alaska legislature may vote 
and pass HB 560, and SB 395, which would exempt the Alaska Railroad from municipal 
zoning within the Greater Anchorage Area. We as a federally recognized tribe strongly 
urge you not to support the bill’s that would alter and desecrate culturally significant land 
owned by the Native Village of Eklutna.
Wc as fellow Alaska’s First People akin to the Eklutna Tribe stand together for their God 
given rights to defend land that was theirs since time beyond beginning. The Alaska 
Railroad has trespassed on their land without consent in the past destroying sacred sites, 
and again seek to take more land without regard for Eklutna’s sovereignty as a legitimate 
government in the name of progress and profit.
Thank you.

Ohogamiut Traditional Council 
Nicholas Boots, President

Tribal Administrator

CC: Representative Mary Kapsner 
Representative Richard Foster 
Senator Lyman Hoffman 
Senator Georgianna Lincoln 
Senator Donny Olsen
Native Village of Eklutna, Lee Stephan, CEO
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TALKEETNA COMMUNITY COUNCIL, INC. 
P. O. BOX 608 

TALKEETNA ALASKA 99676

RESOLUTION OPPOSING SB 39S AND IIB 560

WHEREAS, the SB 395 and HB 560, both of which, using identical language, exempt 
the Alaska Railroad from local planning, platting, and land use regulation, have been 
introduced in the Alaska State Senate and Alaska State House of Representatives, 
respectively, and are proceeding to the floor of each body, and

WHEREAS, the Community of Talkeetna has recently developed a number of plans and 
regulations, and

WHEREAS, the Alaska Railroad lias participated, as regards lands owned by them, in the 
public process as such plans and regulation were developed, and

WHEREAS, the Community of Talkeetna appreciates such participation, and

WHEREAS, the Community of Talkeetna believes that it is vital, in the face of dramatic 
growth, for the community to guide and influence its future, and

WHEREAS, the Community of Talkeetna believes that good policy decisions can only be 
made if all stakeholders meaningfully participate in such decisions, and

WHEREAS, these bills would be expected to undermine the ability of the Community of 
Talkeetna to guide and influence its future.

THEREFORE, BE IT RESOLVED, that the Talkeetna Community Council opposes SB 
395 and HB 560 and urges members of the Alaska State Senate and Alaska State House 
of Representatives to vote against these bills.

Adopted unanimous'y by the Talkeetna Community Council, this 3rd day of May, 2004

/s/ Ruth Wood

Ruth Wood, Chair



5/2/200*1 12 :08  AM FROM: F a x  TO: 1 -901-465-2197 PAGE: 001 OF 001

P.O. Box 766 
Talkeetna, AK 99676 
May 1,2004

Representative Carl Morgan 
Alaska State House of Representatives

Via Fax: 465-2197

Dear Representative Morgan:

I wish to express my strong opposition to HB 560, which would exempt the 
Alaska Railroad from local planning, platting, und land use regulations.

I think of HB 69 and it is deja-vu all over again. Good public policy can never be 
formulated when major stakeholders, in this case railbelt communities, are 
excluded from the decision making process. This bill prevents local communities 
and individuals from participating in the decisions that affect them, and that is not 
what our system of public participation and democracy is all about,

Here in Talkeetna, in recent years, we have developed a Community/Tourism 
Plan, a Riverfront Plan, a Special Land Use District (SPUD), and a,Main Street 
Plan. The railr id has offered input and perspective, with regard to railroad 
lands, as these plans and the SPUD regulation were developed. Sometimes the 
railroad and the community agree, sometimes not. But we have a dialogue 
which I hope, optimistically, will lead to mutually agreeable goals, strategies, and 
solutions. But, for this dialogue and give and take to work, the community and 
railroad must be on a reasonably equal footing. This bill subordinates the 
interests of the community to those of the railroad, which makes it next to 
impossible to arrive at decisions that are in the public interest. We live here, and 
we have a right to a say in what and how things happen in our community.

This is an issue of enormous consequence, and should be afforded thoughtful 
debate and due consideration of the many interested parties. The public is not 
well served by rushing it through.

I urge you to do all you can to ensure this bill does not become law.

Sincerely,
I

[signed]

John Strasenburgh 
733-6874



The Native Village o f  Eklutna is circulating a memorandum urging legislators to 
reject section 1 o f  HB 560 and SB 395, which would exempt the Alaska Railroad 
from municipal zoning. This memorandum contains a number o f misleading or 
incorrect points.

The Alaska Railroad has operated a rock quarry near the Village o f Eklutna since 
at least the 1940s. The Quarry is used by the Railroad to obtain rock for riprap 
and ballast necessary for the continued safe operation o f  the Railroad. It does not 
produce gravel. After the Railroad was transferred to state ownership in the 
1980s, the native corporation for the Village o f Eklutna, Eklutna, Inc., entered an 
agreement with the Railroad allowing the Railroad to continue to operate the 
Quarry. Under this agreement, once the Railroad ceased to operate the Quarry, the 
land would be transferred to Eklutna, Inc.

Until the Native Village o f Eklutna challenged the Railroad’s continued operation 
o f the Quarry, the Quarry was considered to be both a valid grandfather right 
under the Anchorage municipal code and an immune activity o f  the railroad. 
Although the Alaska Supreme Court eventually rejected the Railroad’s argument 
that it had grandfather rights, and decided that the legislature had not clearly stated 
that the Railroad was immune from zoning, the Alaska Railroad’s positions were 
undeniably reasonable. The recent decision did not say that the Railroad was not 
immune; it simply adopted a different (and time consuming) test for determining 
whether or not it was immune. In both Supreme Court decisions, Justices 
M atthews and Bryner dissented and argued strongly that the Alaska Railroad’s 
position was correct; that is, that the Railroad had valid grandfather rights to 
continue to operate the Quarry, and that the Alaska legislature had intended for the 
Railroad to be immune.

It is also important to remember that section 1 o f the pending bills, HB 560 and 
SB 395, does not address the Eklutna Quarry only, but the operation o f  the 
Railroad throughout its system. The Railroad runs through a number o f Boroughs 
and M unicipalities from Seward to Fairbanks, and is subject or potentially subject 
to zoning in each o f them. The Alaska Supreme Court’s recent decision states that 
the legislature has not clearly stated whether the Railroad is immune. It therefore 
requires the Railroad -  in every instance in which zoning might apply -  to first 
attempt to comply with zoning, and then, if  the zoning rules interfere with the 
Railroad’s operation, to litigate whether it is immune. When the issue is litigated, 
the Supreme Court has required that the lower courts apply a multi-factor 
balancing test that may lead to different results in different cases or before 
different judges. Even the Alaska Supreme Court admitted, in adopting the test, 
that the test “does not yield highly predictable results.” Slip. Op., at 31.

A R R C  R esp onse  to N a tiv e  V illage o f  E k lu tn a  S ta tem en ts



NVE’s argument that the Supreme Court’s adoption o f the balancing o f interests 
test alleviatej the need for the legislature to address this topic is panieularly 
troublesome. The balancing o f interests test is intended as a means o f determining 
what the legislature would have intended in a particular situation in the absence o f 
clear direction from the legislature. It would be far better to have the legislature 
express its own intent, through legislation, than have a superior court guess what 
the legislature would have done, based on factors adopted not by the legislature 
but by the Supreme Court, and then have the Supreme Court re-evaluate these 
same factors (and possibly reach a different result) on appeal.

Contrary to N V E’s argument, the balancing o f interests test is not similar to the 
rules currently applicable to DOT&PF. While the governor can exempt DOT&PF 
from zoning in particular instances, AS 35.30.030, and thus avoid both the local 
process and endless litigation in the appropriate instance, the balancing o f interests 
test requ ires the Railroad to both participate in the zoning process and litigation 
before it can avoid the application o f zoning to a particular project. Only at the 
end o f this process, which can be expected to take at least several years, would the 
Railroad be declared immune from local zoning.1 This delay may often be 
sufficient to kill an otherwise viable and important state project.

1 Similarly, the preemption o f local zoning provided by the Interstate 
Commerce Commission Termination Act (“ICCTA”) will only probably be 
recognized after litigation.



HAY-03-2004 HON 12:54 PH HEDLAND BRENNAN HEIDEHAN FAX NO, 907 279 5528 P, 02

T h e  N ativ e  V illa g e  o f  Ek lu t n a  Is writing to urge  y o u  to reject H B  S 6 Q  a n d  S B  3 9 5 . (section 1 ) ,  
ident ica l b ills  w h ic h  w o u ld  e x em p t the A lask a  R a ilr o ad  from m u n ic ip a l z o n in g , a n d  treat It 
differently from  a n y  other state a g e n c y .

T h is  b lank et e x e m p t io n  Is b e in g  p u s h e d  by  the railroad In reaction to a  M arch 1 2 ,2 0 0 4  ruling of 
the A la s k a  S u p r e m e  C o u rt  that occurred in  a  c a s e  betw een the  railroad a n d  the native v illa ge  of 
Ek lu tn a . T h e  railroad is operating  a  gravel pit a d jac e n t  to the v illa ge . T h e  v illa ge  h a s  b e e n  
trying to g e t  ths  railroad to c o m p ly  with loca l z o n in g  for years.

T h e  railroad Is c la im in g  that It n e e d 6  a  blanket ex em ption  from loca l z o n in g  b e c a u s e  otherw ise It 
ca nn ot op e r a te . T h is  is  6 im p ly  not true, for a  n u m b e r  of reasons .

First, the S u p r e m e  Court's ruling w ould  not In  fact c a u s e  Interference with essentia l railroad 
op e ra tion s . T h e  S u p r e m e  C o u r t  case  a do p ts  the  b a la n c in g  o f  interests test It Is the  test w hich 
h a s  b e e n  a d o p t e d  b y  the  vast majority of courts w ho h a v e  add r e s se d  Uib is s u e  o f  gov e rnm e nt 
Im m u n ity  in  the  last thirty years. It h a s  b e e n  fo u n d  to constitute g o o d  a n d  e n lig h te n e d  p u b lic  
p o lic y  in  the  area  o f  z o n in g .

T h e  test a d o p t e d  Is fair for ev eryone . It w o u ld  require that the railroad c o m p ly  with lo ca l z o n in g  
w h e n  c o m p lia n c e  w o u ld  n o t create a  hardsh ip  for It. It w ou ld  Im m u n iz e  the  railroad from  loca l 
z o n in g  w h e n  c o m p lia n c e  with loca l z o n in g  w ould  Interfere with their op eration s . It le qu ite  
s im ilar  In  fact to the  requirem ents  p la c e d  o n  DOTPF a n d  other state a g e n c ie s  u n d e r  T it le  3 5  of 
the  A la s k a  Statutes . DOTPF operates throughout the entire state, Is gener a lly  required to 
c o m p ly  with lo c a l z o n in g  but c a n  b e  im m u n e  from s uch  z o n in g  In appropriate c a s e s . In  short, 
the  recent S u p r e m e  C o u r t  d e c is io n  d o e s  not create the adverse Im pacts  s u g g e s te d  b y  the 
railroad. U n d e r  th e  system , the p u b lic  a n d  lo ca l officials get to h a v e  In p u t  but the essentia l 
o p era tion s  o f  the  railroad are not h ind er ed . S B  3 9 5  w ould o n  the other h a n d  e lim in a te  a ll p u b lic  
inp ut , a ll In p u t  from  lo c a l g ov ernm ents , a n d  e lim inate  a ny  n e e d  for the railroad to c o n s id e r  a n y  
leg it im ate  p u b lic  or lo c a l interest.

S e c o n d , u n d e r  the  Interstate C o m m e r c e  C o m m is s io n  Term ination  A ct ( IC C T A ) ,  49 U .S .C .  § 7 0 1 ,  
State or  lo c a l e c o n o m ic  regulation  w hich  w ould significantly Interfere with rail operations  is 
proh ib ited  In  a n y  e v en t . In  other words, If a  State or m u n ic ip a l g o v e r nm e n t w as attem pting to 
prevent a  railroad from constructing or operating  or d is c o n t in u in g  a  rail lin e , that regulation 
w o u ld  b e  p r oh ib ited  b y  the federal law , T h u s , the railroad doesn't n e e d  a  b lank et e x em p tion  
from lo c a l z o n in g  to protect It from regulation w hich w ould b e  pr eem p ted  b y  federal law  In any  
event.

T h ir d , a  railroad d o e s n 't  n e e d  w h o le s a le  governm enta l Im m unity  from lo c a l z o n in g  to operate , 
M ost ra ilroads are  o w n e d  b y  private c o m p a n ie s , not go v ernm ent a g e n c ie s . S e v e n  raHroads 
op erate  the  vast m ajority o f  rail freight operations in the U n ite d  State -  a ll s e v e n  are privately 
o w n e d , a ll s e v e n  lack  g o v e r n m e n ta l Im m unity  from loca l z o n in g , e n d  yet a ll s e v e n  c o n t in u e  to 
operate  a n d  grow . U n io n  P a c if ic  is the largest, a n d  operates In s o m e  2 3  different states, without 
the  k ind  o f  b la n k e t  im m u n ity  w hich the railroad here  Is c la im in g  Is m andatory .

In  short, the  railroad's s u g g e s t io n  that it n e e d s  protection la fa lse . It a lready  h a s  substantia l 
protections a g a ln B t  lo c a l e c o n o m ic  regulatory interference, un der  the b a la n c in g  test a d o p te d  by  
the S u p r e m e  C o u r t  a n d  u n d e r  IC C T A ,  both of w hich protect the  railroad from  a p p lic a t io n  o f  loca l 
z o n in g  w h ic h  w o u ld  Interfere with necessary  rail operations .
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This Involves a site directly adjacent to the Native Village of Eklutna. The site consists of two 
hills, which are the namesake of the VHIage and which have significant historical and cultural 
significance to the people of the Village and to Dena'lna Athabaskan in general. Approximately 
one-half of the largest of the two hills is located on land owned by the railroad. The other one- 
half is located on land previously owned by National Bank of Alaska, and now owned by Wells 
Fargo. The significance of the site is set out In an extensive report commissioned by the 
railroad itself, known as the Fall report. It was conducted by James Fall, an anthropologist who 
works for the State Department of Fish and Game. The railroad has never questioned the 
findings of the Fall Report, or the significance of the site.

Prior to 1995, the railroad's use of the site In question was quite sporadic and limited. NBA’s 
use was virtually nonexistent. This changed when the railroad leased out the site to a private 
contractor to operate a gravel p it At about the same time, NBA also decided It wanted to begin 
using Its land as a gravel pit. These operations would have eventually caused the destruction of 
the hills for which the Village Is named. These events prompted two lawsuits.

First, NBA sought a conditional use permit from the Municipality of Anchorage. Gravel pit 
operations are a conditional use in the zoning district in which the property is located. The 
Village appealed the grant of the permit, first to the Board of Adjustment and eventually to the 
Alaska Supreme Court. The Supreme Court reversed the Board, holding that the Board was 
required to, and had not, considered the cultural significance of the site In the permitting 
process. Native Village of Eklutna v. Bd. of Adiustment/Natlonal Bank of Alaska, 995 P.2d 641 
(Alaska 2000). NBA has not since refiled to obtain a permit.

Second, at about the same time the Village also brought an action against the contractor 
operating the pit located on the railroad property. The contractor did not have a conditional use 
permit which, as indicated above, wa6 a requirement of local zoning. The contractor brought the 
railroad into the case. First the superior court, and then the Alaska Supreme Court, held thst 
the contractor's use of the site required a conditional use permit Alaska R.R. Corp v. Native 
Village of Eklutna. 43 P.3d 588 (Alaska 2002). The contractor and the railroad did not apply for 
a permit, Instead, the arrangement between the contractor and the railroad was terminated and 
the contractor moved off the property.

The third lawsuit began In January of 2001 and resulted in the March 12,2004 decision to which 
the railroad is currently responding. Native Village of Eklutna v. Alaska Railroad Corporation. 
Alaska Supreme Court Slip Opinion No, 5787 - March 12 2004. After the private contractor 
moved off the site, the railroad then decided to operate tho site itself. The Village sued the 
railroad since the railroad also did not have a conditional use permit to operate a gravel pit. The 
railroad claimed It didn't need a permit because it was immune from zoning. The Village, and 
the Municipality of Anchorage which had eventually joined the lawsuit, stated that the railroad 
was not Immune from zoning and needed a permit to operate. The Alaska Supreme Court held 
that the railroad was not automatically immune from zoning, It utilized the ’balancing of 
Interests’ test, adopted by the vast majority of courts who have addressed the Issue of 
governmental Immunity In the last twenty years. The 6ystem adopted by the Court Is fair to 
everyone. It requires the railroad to comply with local zoning when it can do so without 
hardship. It permits the railroad to obtain immunity from local zoning when local zoning would 
Interfere with its operations. It is not unlike the process established for other stale agencies 
under Title 35 of the Alaska Statutes, Including DOTPF, which operates across the state.
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Fairbanks North Star Borough O ffice o f  the M ayor
8 0 9  Pioneer Road RO. Box 71267 Fairbanks, Alaska 99707-1267 907/459-1300 

Fax 907/459-1102 
Email mayor@co.fairbanks.ak.us

May 3, 2004

Via Facsim ile -  465-2827

The Honorable Albert Kookesh 
Member -  House Transportation Committee 
State Capitol 
Juneau, AK 99801

Dear Representative Kookesh:

HB 560 proposes to explicitly exempt the Alaska Railroad Corporation from Municipal 
ordinances that provide for planning, platting and land use regulation. In its present form the 
proposal removes the local public process for local scrutiny and citizen input on land use.

In its present form, the administration of the Fairbanks North Star Borough opposes the 
legislation. However, after consultation with counsel for the ARRC, it appears reasonable to 
adopt the following amendment to the bill:

AS 42.40.390

(c) By January 10 of each year, the corporation shall provide notice to municipalities 
of any new land use proposed for that year by the corporation within municipal 
boundaries. The corporation shall provide amended notice if a proposed land 
use is changed or an additional land use is proposed during the course of the 
year. Except in the event of an emergency, an affected municipality shall have at 
least 30 days after its receipt of the notice to provide advisory comment to the 
corporation. In the event of an emergency, the corporation will provide notice to 
an affected municipality promptly after the event.

It is our opinion that this approach meets the needs of the Alaska Railroad Corporation and the 
Fairbanks North Star Borough. Given that the ARRC disagrees, it is appropriate that a 
i°gislative sub-committee / municipal task force be appointed to study the issue for as long as is 
necessary to come to a reasonable conclusion.

Sincerely,

Jim Whilaker, Mayor

mailto:mayor@co.fairbanks.ak.us
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Fairbanks North Star Borough O ffice o f the Mayor

May 3, 2004

Via Facsim ile -  465-2827

The Honorable Albert Kookesh 
Member -  House Transportation Committee 
State Capitol 
Juneau, AK 99801

Dear Representative Kookesh:

HB 560 proposes to explicitly exempt the Alaska Railroad Corporation from Municipal 
ordinances that provide for planning, platting and land use regulation. In its present form the 
proposal removes the local public process for local scrutiny and citizen input on land use.

In its present form, the administration of the Fairbanks North Star Borough opposes the 
legislation. However, after consultation with counsel for the ARRC, it appears reasonable to 
adopt the following amendment to the bill:

AS 42.40.390

(c) By January 10 of each year, the corporation shall provide notice to municipalities 
of any new land use proposed for that year by the corporation within municipal 
boundaries. The corporation shall provide amended notice if a proposed land 
use is changed or an additional land use is proposed durinn the course cf the 
year. Except in the event of an emergency, an affected municipality shall have at 
least 30 days after its receipt of the notice to provide advisory comment to the 
corporation. In the event of an emergency, the corporation will provide notice to 
an affected municipality promptly after the event.

It is our opinion that this approach meets the needs of the Alaska Railroad Corporation and the 
Fairbanks North Star Borough. Given that the ARRC disagrees, it is appropriate that a 
legislative sub-committee I municipal task force be appointed lo study the issue for as long as is 
necessary to come to a reasonable conclusion.

Sincerely,

mailto:mayor@co.fairbanks.ak.us
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NATIVE VILLAGE OF EKLUTNA

4/30/04

Our Tribe urges you to reject HB 560 and SB 395, identical bills which would 
exempt the Alaska Railroad from municipal zoning, and treat it differently from 
any other state agency.

The railroad has been blowing up the namesake of the village of Eklutna to 
operate a gravel pit. The village has been fighting the railroad, and an adjacent 
landowner (NBA), for many years to stop it and to enforce municipal zoning, and 
has been successful in court. In the cases of Native Village of Eklutna v. Alaska 
Railroad Corporation. Slip Opinion No. 5787 - March 12 2004; Alaska R.R. Coro 
v. Native Village of Eklutna. 43 P.3d 588 (Alaska 2002); and Native Village of 
Eklutna v. Bd. of Adjustment/National Bank of Alaska. 995 P.2d 641 (Alaska 
2000), the Alaska Supreme Court has noted that the site is culturally and 
historically significant and that that significance should be considered during the 
conditional use permitting process.

The railroad doesn't want to have to go before the public. It wants to be able to 
blow up this culturally significant site without any consideration for anything but 
its own economic interests. That is why the railroad is pushing for passage of 
these bills. It has nothing to do with the reasons set out in the "Sponsor 
Statement" that has been provided.

The railroad should have been more upfront about its real agenda. Please don't 
pass this bad law. If the railroad is exempt from zoning, it would be able to blow 
up cultural sites, place gravel pits and other noxious uses directly in residentialy  u p  u u k u id i s u o s ,  p ia u e  y ia v e i  p u s  a n u  u m e i n o x io u s  u s e s  u u e u u y  h i le s ia e r iu a i

(IfiiXO  OJiy y i areas, and completely fail to take into account the interests of the residents, or
/ the public. .

!lU m o Htut) Ia i  m  'Hco
Thank You, c '.......

*Lee Stephan

Thank You, ^  y w u t l

Stephan 
Chief Executive Officer

26339 Eklutna Village Rd. • Chugiak, Alaska 99567 • (907)688-6020 • Fax (907) 688-6021

f j .  fiAA^UC/

f a c f o ' f f  b h o in f*  c u  .
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___________________  NATIVE VILLAGE OF EKLUTNA _______________

4/30/04

Our Tribe urges you to reject HB 560 and SB 395, identical bills which would 
exempt the Alaska Railroad from municipal zoning, and treat it differently from 
any other state agency.
Please don’t pass this bad law. If the railroad is exempt from zoning, it would be 
able to blow up cultural sites, place gravel pits and other noxious uses directly in 
residential areas, and completely fail to take into account the interests of the 
residents, or the public.

Thank You,

Lee Stephan,
Chief Executive Officer
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The Native Village of Eklutna is writing to urge you to reject HB 560 and SB 395, 
identical bills which would exempt the Alaska Railroad from municipal zoning, 
and treat it differently from any other state agency.

The railroad has been blowing up the namesake of the village of Eklutna to 
operate a gravel pit. The village has been fighting the railroad, and an adjacent 
landowner (NBA), for many years to stop it and to enforce municipal zoning, and 
has been successful in court. In the cases of Native Village of Eklutna v. Alaska 
Railroad Corporation. Slip Opinion No. 5787 - March 12 2004; Alaska R.R. Corp 
v. Native Village of Eklutna. 43 P.3d 588 (Alaska 2002); and Native Village of 
Eklutna v. Bd. of Adjustment/National Bank of Alaska. 995 P.2d 641 (Alaska 
2000), the Alaska Supreme Court has noted that the site is culturally and 
historically significant and that that significance should be considered during the 
conditional use permitting process.

The recent Supreme Court decision does not create the adverse impacts 
suggested by the railroad. It would simply require that the railroad first attempt to 
comply with local zoning. If it is not satisfied with the response it receives from 
local zoning officials, then the railroad can assert that It should be immune from 
the zoning law and request that the different interests presented - both that of the 
railroad and the public - be reviewed and considered. The rule adopted by the 
Court simply ensures that the public has a forum to be heard on issues which 
may significantly effect it.

The railroad doesn't want to have to go before the public. It wants to be able to 
operate without any input whatsoever from the public. It wants to be able to blow 
up this culturally significant site without any consideration for anything but its own 
economic interests. That is why the railroad is pushing for passage of these bills. 
It has nothing to do with the reasons set out in the "Sponsor Statement" that has 
been provided,

The railroad should have been more upfront about its real agenda. Please don't 
pass this bad law. If the railroad is completely exempt from zoning, and the 
public hearing process, It would be able to blow up cultural sites, place gravel pits 
and other noxious uses directly in residential areas, and completely fail to take 
into account the interests of the residents, or the public.
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THE SUPREME COURT OF THE STATE OF ALASKA

NATIVE VILLAGE OF EKLUTNA,

Appellant,

v.

ALASKA RAILROAD 
CORPORATION and 
MUNICIPALITY OF ANCHORAGE,

Appellees.

MUNICIPALITY OF ANCHORAGE,

Cross-Appellant,

ALASKA RAILROAD 
CORPORATION,

Cross-Appellee.

Supreme Court No. S -10270

Superior Court No.
3AN-01-04169 Cl

O P I N I O N

[No. 5787 -M arch 12, 2004]

Supreme Court No. S -10279

Appeal from the Superior Court o f the State of Alaska, Third 
Judicial District, Anchorage, Mark Rindner, Judge.

Appearances: Sara E. Heideman, Iledland, Brennan,
Heideman & Cooke, Anchorage, for Appellant William S.



Cummings, Ashburn & Mason, Anchorage, for 
Appellee/Cross-Appellee Alaska Railroad Corporation.
William W. Whitaker, Assistant Municipal Attorney, and 
William A. Green, Municipal Attorney, Anchorage, for 
Appellee/Cross-Appellant Municipality of Anchorage.

Before: Fabe, Chief Justice, Matthews, Eastaugh, Biyner, 
and Carpeneti, Justices.

FABE, Chief Justice.
MATTHEWS, Justice, with whom BRYNER, Justice, joins, 
dissenting.

I. IN TROD U CTIO N

This is the third appeal arising out o f the Alaska Railroad Corporation’s 

quarry operations on culturally significant land adjacent to the Native Village of Eklutna, 

which lies within the boundaries o f the Municipality of Anchorage. Eklutna sought a 

preliminary injunction to enjoin die Railroad from blasting and all otherquarry activities, 

arguing that the Railroad does not have a conditional use permit to operate a gravel pit 

in that area as Anchorage Municipal Code (AMC) 21.40.240(D)(4) requires. The 

Municipality o f Anchorage intervened as a plaintiff. The trial court denied Eklutna the 

preliminary injunction and entered judgment as a matter o f law in favor ofthe Railroad, 

concluding that the Railroad is not subject to local planning and zoning ordinances. 

Eklutna and the Municipality o f Anchorage appeal. Because the legislature did not 

clearly express its intent to exempt the Railroad from local zoning laws, we reverse and 

remand.
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II , f a c t s  a n d  p r o c e e d i n g s

A . F a c tu a l H isto ry

1. C u ltu r a l s ig n if ic a n c e  and  h isto ry  o f  th e E k lu tn a  q u a rry  s ite

The quarry is located on one of two hills, or “knobs,” adjacent to Eklutna.

Dr. James Fall, a cultural anthropologist, prepared a report for the Railroad that

explained the Eklutna quarry site’s significance as the source o f the village’s name:

The Dena’ina name for the village [of Eklutna] is “Idlughet,”
“The Place by the Plural Objects” . . . .  The “plural objects” 
referenced in these place names are the two hills, or to use the 
term used by many Eklutna residents today, the “knobs,” 
located between the village and Knik Arm, just north and cast 
o f the community.

For purposes of this appeal, the parties agree thatEklutna considers the knobs within the 

quarry property to be culturally significant.

The Alaska Railroad, at the time owned by the United States government, 

owned and operated the Eklutna quarry from an undetermined date in the 1940s until 

1985.' In 1985, under the Alaska Railroad Transfer Act of 1982, the Railroad was turned 

over to the State o f Alaska, which operated it through the then newly created Alaska 

Railroad Corporation.2 In 1987 Eklutna, Inc. and the Alaska Railroad Corporation 

entered into an agreement settling their respective claims over property under the Alaska

1 Alaska R.R. Corp. v. Native Vill. o f  Eklutna, 43 P.3d 588, 590 (Alaska
2002).

2 45 U.S.C. §§ 1201-1214(1982).
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Native Claims Settlement Act3 and under the Alaska Railroad Transfer Act.4 Under that 

agreement, the Alaska Railroad Corporation was granted the land containing the quarry 

until it ceases to use the land “ in connection with furnishing mass or bulk transportation 

at which time the land is to be conveyed to Eklutna.

2. Previous proceedings regarding the Eklutna quarry

The larger o f the two Eklutna knobs has been the subject o f two previous 

appeals before this court. In July 1995 the National Bank of Alaska, which owned part 

o f  the quarry operated by the Railroad, filed an application for a conditional use permit 

to conduct a granite mining operation there.5 The Municipality of Anchorage’s Planning 

and Zoning Commission approved the conditional use permit, and the Anchorage Board 

o f Adjustment and the superior couit affirmed this decision.6 We reversed and remanded 

in 2000, concluding that “the Board’s finding that ‘no cultural resources will be 

adversely affected’ was unsupported by substantial evidence in light o f  the whole 

record.”7

The second case, Alaska Railroad Corp. v. Native Village o f  Eklutna, arose 

after the Railroad entered into a li: 'using agreement in 1995 granting Damco Paving 

Corporation the exclusive use o f  the quarry for commercial quarrying operations in

3 43 U.S.C. §§ 1601-1629(1971).

4 45 U.S.C. §§ 1201-1214(1982).

5 Native Vill. o f  Eklutna v. Bel. o f  Adjustment, 995 P.2d 641, 642 (Alaska
2000).

6 Id. at 643.

7 Id. at 645.
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exchange for the Railroad receiving royalty payments for the rock quarried.8 In 1997 

Eklutna filed suit to enjoin Damco’s quarrying operations, alleging that the quarry was 

a nonconforming use o f the land and that neither the Railroad nor Damco had sought a 

conditional use permit to proceed with the commercial quarrying operation.9 In May 

1999 the superior court granted judgment in favor o f Eklutna, requiring Damco to obtain 

a conditional use permit before it could continue with quarrying operations.10 We 

affirmed in February 2002." Not addressed in that decision was the question now before 

us: whether the Railroad enjoys sovereign immunity from local zoning laws in its own 

operation o f the quarry.

3. Quarry operations in recent years

After the superior court entered its decision in Alaska Railroad Corp. in 

May 1999,12 the Railroad resumed direct operation of the quarry. The Railroad began 

removing rock and other materials from the quarry in May or June 2000, and it blasted 

in the quarry on July 26, 2000.

On January 12, 2001, the Railroad notified Eklutna that “no operations or 

blasting would occur at the site until March, 2001.” However, at a January 19, 2001 

meeting, the Railroad informed Eklutna that blasting would occur on January 26, 2001.

B. Procedural History

8 43 P.3d 588, 590 (Alaska 2002)

9 Id.

10 Id. at 589.

11 Id. at 592-95.

12 Id. at 590.

-5- 5787



On January 22,2001, Eklutna filed a complaintand motion for preliminary 

injunction to stop the blasting. Following expedited briefing, an evidentiary hearing, and 

oral argument, the trial court denied Eklutna’s request for a preliminary injunction. 

Although the trial court recognized that “[tjhese hills are vital cultural resources for the 

Village inhabitants and the Denaina Athabascan Indians as a people,” it concluded that 

the municipal ordinance could not prevent fhe Railroad’s quarry operation and entered 

final judgment in favor o f the Railroad as a matter of law, because “the legislature 

intended that [the Railroad] not be subject to local planning and zoning ordinances.” 

On March 1, 2001, the Municipality of Anchorage moved to intervene in 

the litigation in order to seek declaratory relief endorsing its position that the Railroad 

must comply with municipal zoning. The superior court set aside its judgment while it 

considered the Municipality’s motion. After granting the motion to intervene and 

reviewing supplemental briefing by the parties, the court reinstated its previous final 

judgment. Eklutna appealed the judgment and the Municipality filed a cross-appeal 

against the Railroad.

III. DISCUSSION

A. Standard of Review
We review a grant o f summary judgment de novo.13 To obtain summary 

judgment, the moving party must prove the absence of a genuine factual dispute and its 

entitlement to judgment as a matter o f law.14 All reasonable inferences o f fact must be

13 State v. Alaska Civil Liberties Union, 978 P.2d 597, 603 (Alaska 1999).

14 Id.
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drawn in favor o f the nonmoving party.15 Because this appeal presents an issue o f first 

impression before this court, we adopt the rule of law that is most persuasive in light of 

precedent, reason, and policy.10

B. The Railroad Is Not Immune from Local Zoning Laws.

The Railroad maintains that it is not subject to the Municipality of 

Anchorage’s zoning ordinance, which would require it to obtain a conditional use permit 

before operating the quarry. It argues that the Alaska Railroad Corporation Act17 

(ARCA) and its legislative history show that the legislature intended the Railroad to be 

immune from such laws. It further argues that even if ARCA does not evidence express 

legislative intent to immunize the Railroad, Alaska law presumes that the legislature 

intends state instrumentalities to be immune from local zoning in the absence o f  a 

legislative statement to the contrary. Eklutna and the Municipality (collectively 

“Eklutna”) maintain that because there is no clearand express provision in the stitute 

regarding whether the Railroad is immune from local land use regulation, a balancing of 

interests test should apply to determine the legislature’s intent.

We hold that ARCA provides no clear indication of the legislature’s intent 

with regard to local land use authority over the Railroad and that Alaska law does not 

presume state immunity to local zoning. Left with unclear indications o f intent and no 

presumption o f immunity, we turn to a balancing of interests test to determine whether 

the legislature intended to subject the Railroad to local zoning ordinances.

15 McGlothlin v. Municipality o f  Anchorage, 991 P.2d 1273, 1277 (Alaska
1999).

10 Taranto v. North Slope Borough, 992 P.2d 1111, 1113 (Alaska 1999).

17 AS 42.40.010 et seq.
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1. N o  p ro v is io n  o f  th e A la sk a  R a ilr o a d  C o r p o r a tio n  a ct clearly  
in d ica te s  leg is la tiv e  in te n t  to e x e m p t th e  R a ilro ad  from  loca l 
zo n in g .

At the outset, it is important to note that ARCA created a state entity with 

a unique combination of private and public powers and immunities. Although it is “an 

instrumentality of the state,” 18 the Railroad is not part o f  the Department of 

Transportation and Public Facilities (DOTPF) and is not subject to certain financial and 

procedural requirements to which other state agencies are subject, such as the State 

Procurement Code, the Fiscal Procedures Act, and the Executive Budget Act.19 With the 

Railroad’s unique status within the state government in mind, we examine several 

provisions of ARCA to determine whether the legislature intended to immunize it from 

local zoning.

a. A la sk a  S ta tu te  4 2 .4 0 .9 2 0 (b )

Alaska Statute 42.40.920(b) lists statutes from which the Railroad is 

exempt. It provides:

(b) Unless specifically provided otherwise in this 
chapter, the following laws do not apply to the operations of 
the corporation:

(3) AS 35 . . . .

Title 35 of the Alaska Statutes is entitled “Public Buildings, Works, and Improvements” 

and authorizes DOTPF to construct almost all public works in the state.20 Alaska Statute 

35.30.020 provides: “A department shall comply with local planning and zoning

18 AS 42.40.010.

19 See AS 42.40.920(b)(4)-(6).

20 See AS 35.05.010.
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ordinances and other regulations in the same manner and to the same extent as other 

landowners.” In AS 35.95.100(3), “department” is defined as DOTPF “unless the 

context requires otherwise.” Other sections o f  Title 35 refer to “tue department”; this 

section’s shift to “a department” (emphasis added) implies that it subjects any department 

to local zoning.21 If  AS 35.30.020 applied to the Railroad, then the Railroad would be 

subject to local zoning. The Railroad argues that the converse must be true: by releasing 

it from AS 35.30.020, the Railroad claims, ARCA indicates legislative intent to 

immunize it from such authority. This argument assumes that in the absence of AS 

35.30.020, the Railroad would be immune to local zoning. As discussed in Part III.B.2 

below, that assumption is faulty. The provision exempting the Railroad from Title 35 

shows only the legislature’s desire that the Railroad not be treated as a subdivision of 

DOTPF and that DOTPF not control construction of Railroad projects. ARCA’s 

legislative history supports this reading.22

b. Alaska Statute 42.40.930 

Alaska Statute 42.40.930 provides: “If provisions of this chapter conflict 

with the provisions of other state law, the provisions of this chapter prevail.” The 

Railroad argues that this statute “preempts the application of local zoning.” But this 

provision describing how to sort out conflicts among state laws gives us no insight into

21 But see Rabbit Creek Shooting Range Improvement, 1981 Informal Op. 
Att’y Gen. 867, 867-68; 1981 WL 38706, a t* l  (Alaska, July 13, 1981).

22 See First Reading o f MB 512 before the House Transp. Standing Committee 
at 0275 (Alaska, May 13, 1984) (statement of Mark Hickey) (describing steps taken by 
drafters to ensure that Railroad was free of DOTPF oversight); House Transp. Standing 
Comm, meeting on HB 512 at 0145 (Alaska, Feb. 22, 1984) (statement of Chairwoman 
Representative Cato) (“[T]hc senate . . .  [was] told they would have to put [the Railroad] 
under one of the departments. They chose the Department ofCommerce and Economic 
Development as they felt that was where it belonged rather than under DOT/PF.”).
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the relationship between the state law creatingthe Railroad and local ordinances that may 

apply to it.

c. Alaska Statute 42.40.935

Alaska Statute 42.40.935, entitled “Railroad facilities code compliance,” 

provides that within two years after the date of transfer, the Railroad “shall develop and 

adopt a plan to achieve compliance with,” among other laws, “building and related safety 

codes applicable to facilities of the [Railroad].”23 The Railroad employs the canon 

expressio unius est exclusio alterius to argue that this provision implies that the 

legislature intended immunity for the Railroad. The statute’s express application of 

certain local regulations, the Railroad argues, implies thatother localregulations, omitted 

from mention, do not apply. At the heart o f the Railroad’s argument is an interpretation 

o f AS 42.40.935 subjecting the Railroad to local safety and building regulations. The 

words of the statute show that this reading is faulty. For the statute to do what the 

Railroad claims, it would need another clause, stating explicitly that local safety codes 

govern the Railroad. Instead, it assumes the existence o f “codes applicable to the 

facilities o f the [Railroad].” The effect o f  the statute is to lay out a procedure for 

compliance with codes whose authority pre-exists the provision, not to subject the 

Railroad to that authority. This section o f the statute does not list the local ordinances 

to which the Railroad is subject, so expressio unius does not apply and the fact that 

zoning is not mentioned sheds no light on whether the legislature intended to immunize 

the Railroad.

The assumption that the Railroad is not the exclusive authority on its 

property is reflected in at least one other section of ARCA. The section laying out the

AS 42.40.935(b).
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Railroad’s general powers, AS 42.40.250, grants the Railroad authority to “maintain a 

security force to enforce municipal ordinances . . .  with respect to violations that occurI
on or to” Railroad property. This section similarly takes no action to require that

municipal ordinances apply on Railroad property, instead starting from the assumption

that they do. This bolsters the claim that the Railroad is subject to zoning — if  the

legislature assumed that local safety and building regulations apply, it is a fair inference

that it also assumed that land use regulations apply.

d. Alaska Statute 42.40390

Alaska Statute 42.40.390, entitled “Land Use Rules,” provides:

The board [of the Alaska Railroad Corporation] may 
adopt exclusive rules governing land use by parties having 
interests in or permits for land owned or managed by the 
corporation. The power conferred by this section is exercised 
for the common health, safety, and welfare o f  the public and 
to the extent constitutionally permissible, may not be limited 
by the terms and conditions of leases, contracts, or other 
transactions.

The Railroad argues that “ [t]his grant o f power to the ARRC’s board to adopt ‘exclusive 

rules governing land use’ by its lessees and permittees would be rendered ineffective if 

the [Railroad] was also subject to possibly conflicting zoning ordinances in each of the 

municipalities in which it operates.”

This provision presents some evidence that the legislature intended to 

exempt the Railroad from local zoning laws. Its reference to “exclusive rules” might 

indicate that no other government’s rules would apply on Railroad land. But the term 

“exclusive” could also be read as a choice-of-law provision — if the Railroad Board
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promulgated rules conflicting with local ordinances, the Railroad’s regulations would 

govern, but in the absence of a conflict, local rules are unaffected.24

An examination of the provision’s legislative history shows that it should 

not be read as a clear declaration that the legislature intended to shield the Railroad from 

local land use regulation. At a Senate Transportation Committee hearing on the Railroad 

bill, Tamara Cook, a lawyer from the Legislative Affairs Agency, asked the committee 

whether the provision was meant to supersede municipal land use regulation.25 Senator 

Moss, the committee chairman, replied that it was not.26 Dave Walsh, a member of the 

Alaska Railroad Transfer Team, said, without contradiction from any legislator or 

witness, that he did not think “this section . . .  allows the railroad to ignore local law.” 27 

In a memorandum the next month, Cook again pointed out that the statutory language 

might be read to immunize the Railroad; the memo suggested that if the provision was 

meant to provide this immunity, it ought to be clarified.28 At a hearing following the 

memo, committee member Senator Halford declared that he thought the statute should

24 The Railroao Board has not promulgated any such regulation. Contrary to 
the dissent’s assertion (dissent at 49 n.12) a choice-of-law rule does not grant any 
immunity or authority, but only resolves conflicts between laws.

25 Hearing on SJR 43 and SB 352 Before the Senate Transp. Standing Comm. 
(Alaska, Feb. 22, 1984) (statement of Tamara Cook, Deputy Director ofthe Division of 
Legal Services, Legislative Affairs Agency).

26 Id. (statement of Senator Moss).

27 Id. (statement of Dave Walsh).

28 Memorandum from T amara Cook, Deputy Director o f the Division of Legal 
Services, Legislative Affairs Agency to Senator Moss, Chairman, Senate Transp. Comm.
2 (March 12, 1984) (“I f .  . . the purpose of the section is to exclude rail property from 
municipal land use regulation, that should be done specifically. I would recommend that 
the section be clarified or eliminated.”).
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protect “[Rjailroad operations” from local regulation.29 He asserted that the provision 

as it was worded would do so.30 Senator Gilman agreed that local zoning authority 

would be problematic, but nevertheless moved to delete AS 42.40.390.31 Although he 

acknowledged Senator Halford’s concern, he argued the provision should be deleted 

because it was originally added to ensure that Railroad bonds would be tax exempt under 

a federal law. The law had recently been changed to explicitly give the Railroad tax- 

exempt status, regardless o f  whether it had land-use authority, so the section was no 

longer necessary.32 A third senator then noted that the Railroad’s status as a tax-exempt 

bonding authority was again in question, and the provision was restored in response.33 

The record of the meeting reflects no further discussion of local zoning authority.

This series of events suggests that AS 42.40.390 should not be read as 

clearly granting the Railroad immunity from zoning ordinances. Most importantly, 

different members of the responsible committee, on separate occasions, denied that the 

provision was intended as a shield against local regulation — once by an explicit denial 

and once by assigning an entirely different purpose to the section. The possible 

immunizing effect was brought to the committee’s attention, and one of its members 

expressed an interest in providing such protection. The committee had before it explicit 

advice from Legislative Affairs on how to address that concern and ensure immunity.

29 Hearing on SB 352 Before the Senate Transp. Standing Comm. (Alaska, 
March 15, 1984) (statement of Senator Halford).

30 Id.

31 Id. (statement of Senator Gilman).

32 Id.

33 Id. at 307, 321 (statement of Senator Faiks, motion of Senator Gilman).
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I t chose not to take action. It is often an erro r to make much o f leg is la tive inac tion ,3-4 but 

in this context, w ith the problc .1 and so lu tion p la in ly before it, we see the leg isla ture ’ s 

dec is ion as at least suggesting that AS 42.40.390 was not intended as a shie ld against 

local regu la tion . Senator H a lfo rd ’ s v iew o f the p rov is ion indicates that he d id intend 

such an exemption, but we cannot say the rest o f the committee, let alone the legislature, 

agreed w ith h im . Whatever it does stand fo r, AS 42.40.390 is not a cle; ind ica tion o f 

leg is la tive intent to exempt the Railroad from  local zoning.

e. A la s k a  S ta tu t e  4 2 .4 0 .2 5 0 (1 3 )

The dissenting opin ion alsoenlists AS42.40.250( 13), which authorizes the 

Railroad to “ apply to the state, the United States, and fore ign countries or other proper 

agencies fo r the perm its”  required fo r its operation .35 The lis t does not inc lude 

“ m un ic ipa litie s ”  or “ po litica l subdivis ions”  o f the state, as the dissent poin ts out, but 

other sections o f A R C A do, and a former, un enacted version o f ARCA was amended 

to drop inc lus ion o f munic ipa lities. The dissent concludes that the legislature must have 

intended that the Railroad should not have to obtain perm its from local authorities. This 

log ic has two essential flaws. First, it ignores the words “ o r other proper agencies,”  

wh ich clea rly includes munic ipa lities, regardless o f whether they were e xp lic it ly 

mentioned in other sections o f the statute. Second, it relies on changes made to a version 

o f the act that fa iled to pass. The legislature rejected the b ill that had been amended to 

drop the requirement o f compliance w ith munic ipa l regulations. We cannot g ive that

3-4 See Cmty. F o r Creative Non-Violence v. Reid , 490 U.S. 730, 749 (1989)
(“ O rd ina rily , Congress’ silence is jus t that —  silence.” ).

35 D issent at 52-53.
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amendment any we igh t in our in q u iry .36 I f  anything, we m igh t im p ly from  this h is to ry 

that the legisla ture was opposed to the exemption, since it turned down the b il l that 

included it.

2. T h e  le g is la tu re  d id  n o t  c re a te  th e  A la s k a  R a i l ro a d  re ly in g  on  a 
p r e s u m p t io n  t h a t  s ta te  in s t r u m e n ta l i t i e s  a r c im m u n c  f ro m  lo ca l 
z o n in g .

The legislature d id not express in ARC A a clear in tent to immun ize the 

Railroad from local zoning regulations; nor is there anywhere in the legisla tion a clear 

expression that the Railroad is to be subject to them. We must therefore decide how to 

determ ine the leg is la tu re ’ s in ten t in order to f i l l that statutory gap. The Railroad argues 

that “ A laska firs t adopted its statutory scheme governing relations between the State and 

loca lities”  at a tim e when the black-le tte r rule was that states and state agencies were 

exempt from munic ipa l zoning in the absence o f express statutory language to the 

contrary. This presumption, it argues, answers the question le ft unresolved by AR C A ; 

because there is no clear statement that local zoning applies to the Railroad, the 

legislature must have intended that it does not.

The Railroad points to the fact that in Alaska “ there are no statutes 

expressly stating that a state agency is not subject to local zoning, but there are at least

36 C f Westlands Water Dist. v. Natural Res. Def. Council, 43 F.3d 457, 462 
(9th C ir. 1994)(re fus ing to “ trans fe r[]”  legislative h is to ry from one b ill to another); Troy 
Gold Industries, Ltd. v. Occupational Safety & Health Appeals Bd., 231 Cal. Rptr. 861, 
868 n .6 (Cal. App. 1986) ( “ [A ] single unenacted b i l l . . .  is meaningless as an expression 
o f leg is la tive intent as are statements o f the ind iv idua l legislators in favor o f the rejected 
b il l . ” ); 2A N o rm a n  J. S inger, S ta tu te s  and S ta tu to r y  C o n s tr . § 48:01, at 411 (6 th 
ed. 2000) ( “ [S ta tem en ts made by persons in favor o f a rejected or failed b il l are 
meaningless . . . .” ).
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tw o that expressly prov ide fo r compliance w ith local zon ing .” As examples o f statutes 

in wh ich the A laskaLeg is Ia ture rejected any presumption o f imm un ity , the Railroad cites
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AS 18.55.100(a)(7)37 AS 40.15.200,38 AS 35.30.020,39 and AS 22.05 .025(a)(2)40 —  all 

o f which expressly require an agency (o r several) to com ply w ith local zoning laws. 

These statutes, the Railroad argues, re flec t a baseline presumption that state 

instrumenta lities are immune from local zon ing. W ithou t such a presumption, state 

instrumenta lities would be subject to local authority w ith no leg isla tive action, and these 

statutes wou ld be superfluous.

The presumption o f im m un ity the Railroad seeks is a form o f the state’ s 

sovereign imm un ity . When a party invokes a background rule granting it imm un ity , 

stated by neither the courts nor the legislature o f A laska, it wou ld do well to con fron t 

how to square that rule w ith this cou rt’ s unambiguous summation o f the common law o f

“ [T ]he [A laska Housing Financing C o rpo ra tio n has a ll powers necessary 
to . . . provide, subject to the applicable planning, zoning, sanitary, and bu ild in g laws, 
ordinances, and regulations fo r the construction, improvement, alteration, or repair o f a 
housing or pub lic bu ild ing pr o j ec t . . . AS 18.55.100(a)(7) (emphasis added).

38 “ A ll subdivis ions o f land made by the state, its agencies, instrumenta lities, 
and po litica l subdivisions are subject to . . . home rule ordinances or regulations 
govern ing subdivis ions, and shall comply w ith ordinances and other local regulations 
. . .  in the same manner and to the same extent as subdivis ions made by other 
landowners.”  AS 40.15.200.

39 “ A department shall com p ly w ith local planning and zon ing ordinances and 
other regulations in the same manner and to the same extent as other landowners.”  AS 
35.30.020.

40 “ [I]n  the exercise o f its au tho rity [to construct court fac ilities ], the supreme 
court shall cooperate and coordinate w ith the Department o f Transportation and Public 
Facilities so that court fa c ility construction projects are carried out in accordance w ith 
the statutes and regulations applicab le to state pub lic works pro jec ts .”  AS 
22.05.025(a)(2).
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sovereign im m un ity : “ lia b ility is the rule, immun ity the exception .” 41 A lthough lia b 'lity 

fo r negligence is not at issue here, the p rinc ip le behind our presumption o f lia b ility 

retains its force: The state is responsible fo r its actions to the same degree as a priva te 

party, and those, like the Railroad, who propose a ru le weakening its respons ib ility have 

a heavy burden to carry. And by abolish ing the state’s common law im m un ity to suits 

sounding in contract, quasi-contract, or tort, the legislature has shown complementary 

d is favo r fo r sovereign im m un ity .42

That said, there is no doubt that the Railroad and the dissent are correct 

that under the “ trad itiona l”  ru le , the state and its instrumenta lities wou ld be presumed 

immune from local regulation. But this rule is contrary to our general precept o f state 

lia b ility . There are exceptions to our p r in c ip le —  fo r example, as discussed below, the 

state is presumed immune from pun itive damages awards43—  but neither the Railroad 

nor the dissent has made the strong show ing necessaiy to demonstrate that Alaska 

operates under a rule presum ing imm un ity . The h is to ry ofenactm ents dealing w ith the 

rela tionship between state and local authorities, as ably recounted in the dissenting 

op in ion , does make a plausib le argument that the legislature at one tim e operated from 

that presumption. There is another plausible reading, however.

41 Adams v. State, 555 P.2d 235, 244 (A laska 1976); see also Johnson v. 
Alaska State Dept, o f  Fish &  Game, 836 P.2d 896 ,905 (A laska 199 1); Freeman v. State, 
705 P.2d 918, 920 (A laska 1985).

42 AS 09.50.250; see also Estate o f  A rrowwood By and Through Loeb i>. State, 
894 P.2d 642, 644 (A laska 1995). Im m un ity is retained fo r certain types o f suits, 
inc lud ing those arising from “ a d iscretionary function or du ty ” o f the state. AS 
09.50.250(1-5); see also, e.g., Estate o j'H im sel v. State, 36 P.3d 35, 40 (A laska 2001).

43 Alaska Housing Finance Corp. v. Salvucci, 950 P.2d 1116, 1123 ( /  k.ska
1997).
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The legislature has in the past enacted leg is la tion that restates an underly ing 

presumption. We recognized as much in Alaska Housing Finance Corp. v. Salvucci, 

where we noted that the legislature had “ spec ifica lly exclude[d] awards o f pun itive 

damages against the State” from AS 09.50.280, part o f A laska ’ s Tort C la im s A c t ,44 but 

we were not dissuaded from find ing that “ a presumption exists . . . wh ich disfavors 

pun itive damage awards against the State.” 45 The presumption means that the state was 

not subject to pun itive damages awards even before the law was passed. The law d id not 

change anyth ing ; yet the legislature passed it anyway. But the dissent argues that here 

we must find that the leg isla ture ’ s enactments changed the situa tion —  we must read 

from  the enactments that the legal landscape was d iffe ren t before they were passed. By 

the dissent’ s reasoning in this case, the To rt C la im s A c t should have been evidence 

against the presumption o f state im m un ity that we affirm ed in Salvucci. We d id not 

employ that log ic then, and we w ill not employ it now. The legislature may we ll have 

passed laws subjecting state entities to local regulation even though those entities were 

already obliged to fo llow  local authority.

Bu t more fundamenta lly, the dissent misapprehends the po in t o f our 

inqu iry . We are seeking to in te rp re t the effect o f a gap in ARCA in order to determ ine 

whether the Railroad must com ply w ith local zon ing ordinances. Our task, therefore, is 

to p inpo in t the in tent o f the legisla ture that enacted ARC A in 1984, not to map the 

understanding o f the Alaska Legisla ture as a historica l body, especia lly in lig h t o f the 

changing com plex ion o f the law o f state-local relations. On ly one leg is la tu re enacted 

ARC A ; on ly that legislature ’ s intent is o f concern today.

44 950 P .2da t 1123.

45 Icl.
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A lthough it is not determ inative, the A laska Constitu tion provides some 

guidance. A rt ic le  X , section 11 assigns to the state’ s home rule mun ic ipa lities “ all 

leg is la tive powers not proh ib ited by law or by charter.”  Th is provis ion is not a bar to the 

presumption o f im m un ity sought by the Railroad —  leaving state instrumenta lities 

immune to local regula tion does not strip them o f a constitu tiona lly guaranteed power. 

But we should recall what motivated the framers to include this prov is ion : “ I t was hoped 

that the constitu tiona l delegation o f authority under the terms o f A rt. X , § 11 wou ld lead 

the courts o f this ju risd ic tio n to take a new and independent approach when conflicts 

inevitab ly arose between the munic ipa lities and the state.” '16 “ [T ]h is constitu tiona l 

p rov is ion was adopted in order to abrogate trad itiona l restrictions on the exercise o f local 

leg is la tive au tho rity .” 47 This court is certa in ly not bound by some other ju r is d ic t io n s ’ 

rule that state instrumenta lities are always immune absent e xp lic it w a ive r by the 

legislature. And in lig h to fo u r constitu tiona lcomm itm en t to ques tion ing long -he ld ; jeas 

about the in te racting powers o f state and local governments, we should hesitate to assign 

to the legislature the fa ilu re to reth ink the role o f municipalities.

W ith that constitu tiona l d irective in mind, we note that by 1984, when the 

leg isla ture created the Railroad as an arm o f the state, support fo r the trad itiona l 

presumption o f im m un ity was starting to erode. In 1972 the Supreme Court o f New 

Jersey, in Rutgers, the State University v. Piluso,48 held that the particu la r in tent o f the 

legisla ture in passing the law in question was paramount. The court therefore discarded

46 Jefferson v. State, 527 P.2d 37, 42-43 (A laska 1974); see also Area 
Dispatch, Inc. v. City o f  Anchorage, 544 P.2d 1024, 1025-27 (A laska 1976).

47 Simpson v. Municipality oJ'Ancho. ’age, 635 P.2d 1197, 1200 (A laska App.
1981).

48 286 A .2d 697 (N.J. 1972).
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the trad itiona l presumption. Under its new rule, when the legislature is s ile n to r unclear,

instead o f presum ing that it intended immun ity , courts are to balance the interests at stake

in order to determ ine the leg is la tu re ’s in ten t.49 By 1982, the number o f states adopting

the test was approaching ten.50 The h igh court in at least one other state had hinted it

m igh t do so ,51 and the American Law Institu te had adopted it fo r its M ode l Land

Deve lopment Code .52 A  few years later one state court described the trad itiona l

presumption as “ both sim p lis tic and archa ic .” 53 The trad itiona l approach changed

because government had changed:

The o ld tests were adopted at a tim e when state government 
was much smaller. The m yriad o f agencies now conducting 
the functions o f the state have necessarily resulted in a 
d im in u tio n o f centralized contro l. The decision o f a person 
adm in is te ring an ou tly ing func tion o f a state agency w ith 
respect to the site where this function should be performed is

49 Id. at 702-03. The specific factors to be considered are discussed below in
Part III.B.3.

50 In B/ackstone Park Improvement Ass 'n v. State Bd. o f  Stan dards & Appeals, 
448 A.2d 1233, 1239 (R.I. 1982), the Rhode Island Supreme Court counted nine states 
adopting the test, and added itself as the tenth. Our review o f  the cases, however, 
indicates that several had only adopted part of the test or had only indicated in dicta that 
the test might be the right one.

51 Kunimoto v. Kawakami, 545 P.2d 684, 687 (Haw. 1976).

52 See M odel L a n d  D e v . Code  §§ 7-301 to 304 and 12-201 (19 '5).

53 Hayward v. Gaston, 542 A .2d 760, 766 (Del. 1988) (“We find that the
[superior sovereign] hierarchical approach to land use disputes between competing 
governmental entities, as urged by the Department, is both simplistic and archaic.”).
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not necessarily any better than the decision o f the local
authorities on the subject o f land use.[54]

As shown by A R C A ’ s creation o f a state-owned Railroad, governed by a board some 

distance from  the center o f state government,55 A laska was as much a part o f this trend 

as any other state.

There is no particu la r evidence that the legislature was aware o f this 

development in other states’ law, and we do not cla im that it enacted ARC A w ith the 

new test in m ind . However, an exam ination o f enactments and other leg isla tive 

statements provides evidence that like the courts adopting the balancing test, the 

legislature at the time o f ARC A was tak ing notice o f the need fo r a new balance between 

state and loca l governments and loosening its adherence to the trad itiona l rule. First, 

there is a section o f ARCA itse lf, AS 42.40.935(b), discussed in Part I I I .B . l . c  above, 

wh ich indicates that the legislature that enacted ARCA may not have been operating 

from a presumption o f imm un ity . Th is provis ion requires the Railroad to consult w ith 

local authorities and gives it fiv e years to develop a plan for compliance w ith safely and 

bu ild ing codes. These apply to other state instrumenta lities through AS 35.10.025, but 

the Railroad is exempt from AS 35. Because AS 42 .40.935(b) itse lf does not contain any 

language app ly ing the codes to the Railroad, the provis ion appears to start from the 

assumption that they do apply. Reading the statutes this way adm itted ly m igh t have the 

effect o f rendering AS 35.10.025 superfluous —  i f  the 1984 legislature assumed that 

local codes app ly to state instmmentalities, the p rov is ion requ iring such compliance is

54 Blackstone Park Improvement Ass'n, 448 A .2d at 1237-38 (quo ting City 
o f Temple Terrace v. Hillsborough Association fo r  Retarded Citizens, Inc., 322 So. 2d 
571, 578-79 (F la. Dist. App. 1975), a j f ’d, 332 So. 2d 610 (Fla. 1976)).

55 See AS 42.40.020 (setting out makeup o f Ra ilroad ’ s Board o f D irectors).
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unnecessary. It is, howe\ er, not surprising that i f  the leg isla ture ’ s views change over 

tim e, some o lde r provis ions like AS 35.10.025, enacted in 1969,56 m igh t be overtaken 

by changes in its perspective.

The d issent’s own reading o f the ARC A leg isla tive history fu rthe r 

illustrates that the 1984 legislature may have abandoned any o lde r presumption about 

im m un ity . As the dissent recounts the March 15, 1984 Senate Transportation Standing 

Comm ittee meeting , Senator Ha lfo rd sought to preserve AS 42.40.390 in order to 

“ protect the ra ilro a d ’ s operations from local zoning restric tions .” 57 While we d iffe r w ith 

the dissent on the meaning o f the comm ittee ’s response to Senator H a lfo rd ’ s remark, the 

nature o f his concern is unm istakable: he thought that the Railroad should be shielded 

from local zoning, and he thought that the statutory p rov is ion was necessary to give it 

that protection. I f  he thought that tl ? Railroad was presumptive ly immune from zoning, 

he wou ld not have argued fo r the inclusion o f AS 42.40.390 on those grounds.

F in a lly , the most recent piece o f leg isla tion that the dissent cites as “ central 

to [its ] main prem ise” 58 is the 1976 amendment to AS 35.10.020, inc lud ing the 

Un ive rs ity o f A laska in its coverage. The dissent says this change “ illustrates leg is la tive 

acceptance o f the rule o f general im m un ity ”59 because the amendment shows th a t“ [t]he 

leg isla ture im p lic it ly accepted the U n ive rs ity ’s v iew  that it was not subject to zon ing .” 60

56 Ch. 89, § 1, SLA 1968.

57 H earing on SB 352 Before the Senate Transp. Standing Comm. (A laska, 
March 15, 1984) (statement o f Senator Halfo rd).

58 See dissent at 46.

59 Dissent at 49.

60 Dissent at 44.
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But a ll the amendment shows is that the leg islature wanted the Un ive rs ity to com p ly w ith 

local rules, and the Un ive rs ity was not doing so. The legislative h is to iy cited in the 

dissent61 suggests that the legislature believed that the Un ive rs ity was always subject to 

local zoning. The amendment’ s sponsor, Senator C ro ft, noted that the legislature, upon 

passing die o rig ina l b ill, had realized that “ the Un ive rs ity considers its e lf something 

other than a portion o f the state.” 62 He went to say that he thought that the Un ive rs ity 

should abide by the b ill, and had he known “ that they w ou ld n ’ t, [the Senate] would have 

included it last year.” 63 The real purpose o f the 1976 amendment may w e ll not have been 

to strip any preexisting immun ity from the Un ive rs ity , but to c la rify that it d id not have 

immunity and ensure that the Un ive rs ity abandon its position that it did. Th is is not to 

argue that the legislature actua lly did believe that the Un ive rs ity was never immune, but 

merely to po in t out that the evidence o f the leg is la tu re ’ s adherence to a presumption o f 

immunity grows weaker as the date moves closer to 1984. By the time o f the enactment 

o f ARCA , the picture is quite murky —  too murky to convince us to th row over the 

leg is la tu re ’ s d is favo r for imm un ity and say that the legislature acted against the 

background o f the trad itiona l presumption.

3 . T h e  t r ia l  c o u r t  m u s t  a p p ly  th e  b a la n c in g  o f  in te r e s ts  te s t  i f  th e  
R a i l r o a d ’s e f fo r ts  to  c o m p ly  w ith  lo ca l z o n in g  la w s  fa il.

61 Dissent at 42 n.5.

62 Track 1, 16:00-19:20 - 1976 Senate Committee: Commun ity &  Regional 
A ffa irs .

63 Id.-, see also Track 2, 0:27-4:00 - House Committee: C omm un ity &
Regional A ffa irs (statement o f Senator C ro ft) (“ [W ]e thought we were p ick in g up the 
Un ive rs ity but there was a drafting m istake.” ).
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Because the legisla ture d id not state exp lic itly whether it intended the 

Railroad to be immune and because we do not find su ffic ien t evidence to impute to it the 

in tent to re ly on a presumption o f immunity , we must adopt a test to discern the 

leg is la tu re ’ s in tent. We have never addressed the issue and there is no consensus among 

other ju risd ic tio n s regarding what test should be applied to determ ine whether the 

legislature intended a state agency to be immune from local zoning ordinances .64 In the 

absence o f a clear expression by the legislature o f its intent, there are four tests generally 

used by courts to resolve intergovernmental land use disputes: the “ superior sovereign 

test,”  the “ em inent domain test,”  the “ governmental function test,”  and the “ balancing 

o f interests test.” 65

The superior sovereign test, the source o f the traditional presumption o f 

imm un ity , focuses on the relationship between the competing po litica l entities. I f the 

agency whose activ ities m ight be regulated is “ superior”  to the regula ting authority, it 

is presumed that the legislature intended the superior agency to be immune from

64 See generally Elaine Marie Tomko-DeLuca, Annotation , Applicability o f  
Zoning Regulations to Governmental Projects or Activities, 53 A .L .R . 5th 1 (1997) 
(su rvey ing tests in various ju risd ic tion s for detennin ing legisla tive intent to immunize 
state agencies fiom local zoning laws).

65 See Laurie Reynolds, The Judicial Role in Intergovernmental Disputes: 
The Case Against Balancing, 71 M inn. L. Re v . 61 1,612-13 (1987). The Pennsylvania 
Supreme Court has adopted a fifth  test, the “ legislative in ten t”  test, wh ich provides that 
“ leg is la tive in ten t may be determ ined by a consideration, in te r alia, o f the consequences 
o f a particu la r in terpreta tion .”  Commonwealth v. Ogontz Area Neighbors A ss'n , 483 
A .2d 448, 454 (Pa. 1984). The parties have not addressed the merits o f this test. We 
decline to adopt the leg is la tive intent test because it appears to be a mod ified balancing 
o f interests test but w ith less guidance as to the factors to be considered.
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regu la tion .66 Where two governmental entities are o f equal rank, the court w i l l resort to 

rules o f statu tory construction to detennine whether one ’s regulations should govern the 

o the r .67 In a case lik e this one, where a local autho rity seeks to regulate a state 

ins trum en ta lity , the superio r sovereign test presumes that the legislature intended the 

state ins trum en ta lity to be immune.

Under the em inent domain test, i f  a state agency has the power o f eminent 

domain, it is immune from  local zoning regula tions .68 The theory behind this test is that 

the power o f em inent domain is inherently superior to the exercise o f the zon ing power69 

and thus there is a presumption that the legislature intended the state or its agency to be 

immune from loca l zoning laws i f  it granted that en tity the power o f em inent domain .711

Whether the legislature is deemed to have intended a governmenta l entity 

to be immune from  local laws under the governmental function test depends on the 

purpose o f the intended land use: I f  a use furthers a private purpose, as opposed to a 

governmenta l func tion , there is no im m un ity .71 A  proprie ra ry land use is said to be one

66 J. Scott MacBeth, Zoning and Planning: The Economics o f  State Land Use 
and the Balancing o f  Interests Test, 30 W ashbu rn  L.J. 148, 151 (1990).

67 City o f  Richmond v. Bd. o f  Supervisors, 101 S.E.2d 641, 646 (Va. 1958).

68 MacBeth, supra note 66, at 152. For a survey of cases in which the courts 
have applied the eminent domain test, see Tomko-DeLuca, supra note 64, at § 22.

69 Note, Governmental Immunity from  Local Zoning Ordinances, 84 H a r v . 

L. Rev. 869, 874(1971).

70 MacBeth, supra note 66, at 152.

71 City o f  Albuquerque v. Jackson Bros., Inc., 823 P.2d 949,951 (N.M. App. 
1991) (citing 6 Pa tr ic k  J. Ro h a n , Z o ning  an d  L a n d  U se C ontrols § 40.03[2] (a) 
(1978)).
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“ con fe rring p riva te advantage pursuant to perm issive leg isla tion” 72 or a function 

“ undertaken by a governmental entity in a business, private, o r corporate capac ity .” 73 In 

contrast, a governmental function has been characterized as a “ po litic a l func tion or as 

a function mandated by statute and performed by the governmenta l entity in furtherance 

o f its duty to discharge its ob liga tion fo r the health, safety and general we lfa re o f the 

pub lic .” 74 Under this test, “ [a] mun ic ipa l corporation in the exercise o f a governmenta l 

func tion is no t subject to zoning laws o r ordinances either w ith in or outside the 

m un ic ipa l boundaries .” 75 This test was developed as a jud ic ia l response to the breadth 

o f the superio r sovereign and eminent domain tests by lim itin g imm un ity to 

governmenta l functions ,76 and it evo lved in the context o f governmental im m un ity from 

to rt c la im s .77 A lthough many courts have abandoned the governmental function test, a 

few continue to app ly it .78

A l l three ofthese older tests have been heavily critic ized because they have 

led courts to “ frequently resolvef] such [in tergovernm enta l] con flic ts in perhaps too

72 Note, Municipal Power to Regulate Building Construction and Land Use 
by Other State Agencies, 49 M in n . L. Re v . 284, 295-96 (1964).

73 Tomko-DeLuca, supra note 64, at § 2 [a].

74 Id.

75 8 Eugene  M cQ u il l in , M u n ic ip a lCorporations § 25.15, at 55-56 (W est 
Group ed., 3d ed. 2002) (citations omitted).

76 ReynoU s, supra note 65, at 621.

77 MacBeth, supra note 66, at 153.

78 Tomko-DeLuca, supra note 64, at §§ 10-1; see also, e.g., Town o f  Bourne 
v. Plante, 708 N.E.2d 103, 105 (Mass. 1999); Lane v. Zoning Bd. o f  Adjustment, 669 So. 
2d 958, 959 (Ala. Civ. App. 1995).
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simplistic terms and by the use of labels rather than through reasoned adjudication o f the 

critical question o f which governmental interest should prevail in the particular 

relationship or factual situation.”79 In particular, critics o f the superior sovereign test 

urged upon us by the Railroad and relied upon by the dissent cite defects such as “the 

test’s lack o f safeguards against irresponsibility, the practical difficulties inherent in 

developing a system o f sovereign ranking, the inconsistencies in the test’s application, 

the inability o f  the test to deal with conflicts between governmental units of equal rank, 

and the test’s failure to recognize that all units o f local government are ‘equally’ agents 

o f the state.”80 Courts and commentators also have criticized the governmental function 

test as being difficult to apply and as requiring an often-tenuous distinction between 

governmental and proprietary functions.81 We agree that these three traditional tests are 

unduly rigid and we join the growing ranks of jurisdictions who have rejected these tests 

in favor o f  the balancing of interests test.

In Rutgers, die State University v. Pihiso, the New Jersey Supreme Court 

recognized that the scope o f  immunity may be limited, and that its scope is best

; Rutgers, the State University v. Piluso, 286 A.2d 697,701 (N.J. 1972 );.?£<?
also 4 Sa n d r a  M. Steven so n , A n t ie a u ’s L ocal Go v ’t L aw  § 57.08[3], at p. 57-107 
(2d ed. 2002) (calling balancing o f interests “more realistic than other tests” such as the 
governmental function test); Note, supra note 69, at 872 (“ Inconsistent results proliferate 
due largely to state court reliance upon artificial labels to rationalize ‘governmental 
immunity’ from local zoning ordinances. .  . .”).

80 Reynolds, supra note 65, at 619-20 (citations omitted); see also Blackstone 
Park Improvement A ss ’n, 448 A .2d at 1238; MacBeth, supra note 66, at 152.

81 See, e.g., Township o f  Washington v. Village o f  Ridgewood, 141 A.2d308, 
311 (N.J. 1958); 2 K en n e th  II. Y oung, A n d e rso n ’s A m erican  Law o f Z oning § 
12.05, at 507-11 (4th ed. 1996).
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determined by applying a “balancing of the interests” test.82 The burden is on the 

governmental entity that seeks exemption from local zoning laws to prove that a 

balancing o f the following factors weigh in favor o f immunity:83 “the nature and scope 

o f the instrumentality seeking immunity, the kind o f function or land use involved, the 

extent o f the public interest to be served thereby, the effect local land use regulation 

would have upon the enterprise concerned and the impact upon legitimate local 

interests.”84 The court noted the importance o f  the flexibility of this test,85 and 

emphasized that even where the balance tips in favor o f immunity, “it must n o t. . .  be 

exercised in an unreasonable fashion so as to arbitrarily override all important legitimate 

local interests.”86

Some form of a balancing of interests test has been embraced in at least 

fourteenjurisdictions: Delaware, Fiorida, Indiana, Iowa, Kansas, Minnesota, Missouri,

82 286 A.2d 697, 702-03 (N.J. 1972).

83 City o f  Crown Point v. Lake County, 5 ION. E .2d684,690 (Ind. 1987)(“We
conclude that an intruding entity must be allowed to seek relief under some 
circumstances. It must, however, bear the burden to show that immunity is necessary to 
advance the governmental ends it seeks.”); City o f  Fargo v. Harwood Township, 256 
N.W.2d 694, 698 (N.D. 1977); Temple Terrace, 322 So. 2d at 579.

84 Piluso, 286 A.2d at 702.

85 Id. at 703 (“ [TJhere is no precise formula or set of criteria which will
determine every case mechanically and automatically.”).

86 Id.
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New Jersey, New York, North Dakota, Ohio, Oklahoma, Rhode Island, and South 

Dakota.87 Others have approved it in dicta.88 A few other states, while not explicitly 

adopting balancing tests, resolve such conflicts by assessing the necessity for the state’s 

action89 or the reasonableness of the state’s exercise of immunity,90 or of the zoning 

ordinance,91 tasks that may easily turn into a balancing of interests. A similar balancing

See City o f  Washington v. Warren County, 899 S.W.2d 863, 865-66 (Mo. 
1995); Herrmann v. Bd. o f  County Comm 'rs, 785 P.2d 1003, 1008 (Kan. 1990); In re 
County o f  Monroe, 530 N.E.2d 202, 203 (N.Y. 1988); Hayward v. Gaston, 542 A .2d 
760, 766 (Del. 1988); City o f  Crown Point v. Lake County, 510 N.E.2d 684, 690 (Ind. 
1987); City o f  Ames v. Story County, 392 N.W.2d 145, 149 (Iowa 1986); Indep. Sch. 
Dist. No. 69 v. City o f  Oklahoma City, 722 P.2d 12 12, 1215 (Okla. 1986)’, Brown fie ld  v. 
State, 407 N .E.2d 1365, 1368 (Ohio 1 WO), overruled on other grounds by Racing Guild 
o f  Ohio v. Ohio State Racing Comm 'n, 503 N.E.2d 1025 (Ohio 1986); Blackstone Park 
Improvement A ss’n v. State Bd. o f  Standards & Appeals, 448 A .2d 1233, 1239 (R.I.
1982); City o f  Fargo v. Harwood Township, 256 N.W.2d 694,698 (N.D. 1977); Lincoln 
County v. Johnson, 257 N. W.2d 453,458 (S.D. 1977); Hillsborough Ass 'n fo r  Retarded 
Citizens, Inc. v. City o f  Temple Terrace, 332 So. 2d 610, 612 (Fla. 1976), aff'g Temple 
Terrace, 322 So. 2d at 578-79; Town ofOronoco  v. City o f  Rochester, 197 N.W.2d 426, 
429 (Minn. 1972); Rutgers, the State University v. Piluso, 286 A .2d 697, 701 (N.J.
1972); see also Dearden v. City o f  Detroit, 296 N.W.2d 139, 142 & n.4 (Mich. 1978) 
(adopting “legislative intent” test, citing Piluso favorably).

88 Hagfeldt v. City ofBozei. an, 757 P.2d 753, 757 (Mont. 1988); Kunimoto 
v. Kawakami, 545 P.2d 684, 687 (Haw. 1976).

89 City o f  New Orleans v, Bd. o f  Comm 'rs, 640 So. 2d 237, 252 (La. 1994).

90 Austin Indep. Sch. Dist. v. City o f  Sunset Valley, 502 S. W.2d 670,674 (Tex.
1973).

91 City o f Everett v. Snohomish County, 772 P.2d 992, 997-98 (Wash. 1989).
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methodology has been endorsed by the drafters o f the American Law Institute Model 

Land Development Code.92

We join those courts, adopting the factors as articulated by the New Jersey 

Supreme Court. Resort to the balancing o f interests test is limited by two threshold 

requirements. First, because the test aims to discern legislative intent, direct statutory 

grants of immunity contro 1 when they exist.93 Second, the court will not resolve conflicts 

under the balancing test unless the state has made a reasonable good faith attempt to 

comply with local zoning laws.94 This second requirement is consistent with the premise 

that “the basic purpose of the doctrine o f  exhaustion of administrative remedies is ‘to 

allow an administrative agency to perform functions within its special competence —  

to make a factual record, to apply its expertise, and to correct its own errors so as to moot 

judicial controversies.’ ”95 Requiring the Railroad to first attempt to comply with 

Anchorage’s zoning procedures enhances the possibility that the parties will reach an 

accommodation that serves the public interest underlying both the zoning power and the 

Railroad’s quarrying activity without resorting to judicial remedies.96 Because the

92 See M odel L an d  D e v . Code §§ 7-301 to 304 and 12-201 (1975).

93 See Temple Terrace, 322 So. 2d at 579; see also Brownjield, 407 N.E. 2d 
at 1368; City o f  Fargo, 256 N.W.2d at 698; Young, supra note 81, at § 12.05.

94 See Piluso, 286 A .2d at 703; see also City o f  Crown Point 510 N.E.2d at 
690-91; Brownfielcl, 407 N.E.2d at 1368; Temple Terrace, 322 So. 2d at 579.

95 Mount Juneau Enters., Inc. v. City & Borough o f  Juneau, 923 P.2d 768, 
116-11 (Alaska 1996) (quoting Ben Lomond, Inc. v. Municipality o f  Anchorage, 761 
P.2d 119, 122 (Alaska 1988)).

96 Cf. Ben Lomond, 761 P.2d at 122 (“[Successful pursuit of a claim through 
theadministrativeprocess could obviate the need for judicial review of the constitutional

(continued...)
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Railroad has not yet sought the conditional use permit required by the Anchorage zoning 

ordinance, neither this court nor the superior court should yet apply the balancing c f  

interests test. I f  the Railroad continues to want to operate the quarry, it should apply for 

a conditional use permit from the Municipality. If the result o f that application is 

unsatisfactory to it (or any other interested party), further proceedings may follow.

The balancing of interests test has been criticized by the Pennsylvania 

Supreme Court as amounting to “judicial legislation” because it yields uncertain results 

and requires courts to resolve intergovernmental land use disputes where the legislature 

is silent.97 The eminent domain test, the superior sovereign test, and the governmental 

function test admittedly may provide a more clear-cut resolution to intergovernmental 

zoning disputes in some cases. But the very fact that the balancing of interests test does 

not yield highly predictable results, coupled with the requirement that the state first 

attempt to comply with local zoning laws, may promote good faith attempts at 

accommodation by the parties and minimize the need for judicial intervention.98

We conclude that the balancing o f interests test represents the most 

enlightened approach to determining the legislature’s intent with regard to the 

applicability o f  local zoning laws to state agencies. We agree with the Minnesota

96 (...continued)
issues.”); Gregory W. Stype, Comment, Government Immunity from Local Zoning 
Restrictions: The Balancing Test o f  Brown fie ld  v. State, 43 O h i o  St. L.J. 229, 241 
(1982).

97 Ogontz Area Neighbors Ass 483 A.2d at 454-55.

98 See Brown v. Kansas Forestry, Fish & Game Comm 'n, 576 P.2d 230,236
(Kan. App. 1978) (“ [I]f the state were not required to seek local approval, the city would 
always be forced to litigate its disagreement — ”) (quoting Temple Terrace, 322 So. 2d 
at 612 n.3); Stype, supra note 96, at 264.
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Supreme Court that “[t]he trend is to limit [the state’s] freedom from regulation, a trend 

which we believe is well within the dictates o f the public interest, principally because the 

pungent realities of urban sprawl and overpopulation have accentuated the need for 

land-use planning and control.”99 In adoptingthe balancing of interests test, we join the 

ranks of American jurisdictions that have rejected the formalistic approaches o f the 

traditional tests.100

C . T h e  I n t e r s t a t e  C o m m e rc e  C o m m iss io n  T e rm in a t io n  A c t  D o es N o t 
P r e e m p t  L o c a l  Z o n in g  R e g u la tio n  o f  th e  R a i l r o a d ’s O p e r a t io n s  a t  th e  
E k lu tn a  Q u a r r y .

The Railroad argues that Anchorage may not force it to obtain a conditional 

use permit for the quarry because the federal Interstate Commerce Commission 

Termination Act (ICCTA)101 preempts Anchorage’s zoning ordinances with respect to 

Railroad property. “ICCTA abolished the Interstate Commerce Commission, created the 

[SurfaceTransportation Board], and granted the boardjurisdiction over certain interstate 

rail functions and proceedings.” 102 Section 10501 o f  ICCTA provides, in pertinent part:

99 Town o f  Oronoco, 197 N.W.2d at 429.

100 Our decision today is also consistent with an opinion letter of the Alaska 
Attorney General, advocating for the adoption of the balancing of interests test in 1981. 
See Rabbit Creek Shooting Range Improvement, 1981 Informal Op. A tt’yGen. 867,869; 
WL 38706, at *2 (Alaska, July 13, 1981).

101 49 IJ.S.C. § 701 el seq. ICCTA applies to the Railroad via 45 U.S.C.
§ 1207(a)(1), which provides th a t“ the [Alaska R]ailroad shall be a rail carrier engaged
in interstate and foreign commerce subject to Part A of subtitle IV o f Title 49 and all 
other Acts applicable to rail carriers subject to that chapter.”

102 City o f  Auburn v. United States, 154 F.3d 1025, 1028 n.3 (9th Cir. 1998) 
(quoting ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803 (1995)), cert, 
denied, 527 U.S. 1022 (1999).
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(b) The jurisdiction o f the [Surface Transportation]
Board over —

(2) the construction, acquisition, operation, 
abandonment, or discontinuance o f spur, industrial, team, 
switching, or side tracks, or facilities, even if the tracks are 
located . . .  entirely in one State,

is exclusive. Except as otherwise provided in this part, die 
remedies provided under this part with respect to regulation 
o f rail transportation are exclusive and preempt the remedies 
provided under Federal or State law.(,03J

Eklutnaargues that case law in otherjurisdictior’ and die legislative history 

o f ICCTA indicate that the act preempts only state economic regulation, and does not 

disturb local zoning authority. In determining the scope of federal preemption, “we ‘start 

with the assumption tiiat the historic police powers o f the States were not to be 

superseded by the Federal Act unless that was the clear and manifest purpose of 

Congress.’ ”104 “ ‘[T]he purpose o f Congress is the ultimate touchstone’ in every pre­

emption case.” 105 Thus, we will evaluate die regulation the Municipality wishes to apply 

in order to determine whether it “st[ands] as an obstacle to the goals o f  ICCTA.” 106

103 49 U.S.C. § 10501 (emphasis added).

104 Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996) (quoting Rice v. Santa
Fe Elevator Corp., 331 U.S. 218, 230 (1947)).

105 Id. (quoting Retail Clerks Int 'I Ass ’n, Local 1625 v. Schermerhorn, 375
U.S. 96, 103 (1963)).

106 In re Vermont Ry., 769 A.2d 648, 503 (Vt. 2001).
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In passing ICCTA, Congress focused on “removing direct economic 

regulation by the States.”107 One House Report, for example, noted that state criminal 

and antitrust law would not be preen as applied to railroads, “because they do not 

generally collide with the scheme of economic regulation . . .  o f  rail transportation.” 108 

Similarly, another report contrasts the states’ retained “police powers” to the exclusive 

“ [f]ederal scheme o f  economic regulation and deregulation.” 108 Congress’s focus on 

economic regulation makes clear that it had no intention of preempting all state or local 

regulation that touches railroads in any way. Instead, “there are areas with respect to 

railroad activity that are reasonably within the local authorities’ jurisdiction.” 110 These 

areas are defined not by the subject matter o f the regulation — we will not draw a line 

between “economic” and “environmental” or “land use” regulations.111 Congress did not 

intend ICCTA to preempt state or local regulation with only “a remote or incidental 

effect on rail transportation.” " 2 State or local regulation o f “manufacturing activities

107 Florida East Coast Ry. Co. v. City o f West Palm Beach, 266 F.3d 1324, 
1337 (11th Cir. 2001).

108 FI.R. Rep 104-422, at 167 (1995), reprinted in 1995 U.S.C.C.A.N. 850,
852.

109 H.R. Rep. 104-3 11, at 96 (1995), reprinted in 1995 U.S.C.C.A.N. at 807-
0S.

110 Cities o f  Auburn and Kent, WA, STB Finance Docket No. 33200, at *6 
(Surface Transp. Bd. July 1, 1997); 1997 WL 362017.

111 Cf. City o f  Auburn, 154F.3dat 1031 (noting that environmental regulations 
“will in fact amount to ‘economic regulation’ if the [rail] carrier is prevented lfom 
constructing, acquiring, operating, abandoning, or discontinuing a line”).

1,2 Florida East Coast Ry., 266 F.3d at 1331; see also Borough ofRiverdale, 
STB Finance Docket No. 33466, ..t *5, (Surface. Transp. Bd. Sept. 9, 1999); 1999 WL

(continued...)
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and facilities not integrally related to the provision o f interstate rail service are not 

su b jec t. . .  to federal preemption.” 113 The Surface Transportation Board has provided 

examples o f allowable regulations, including “a local law prohibiting the railroad from 

dumping excavated earth into local waterways,” or a law penalizing the railroad if 

“harmful substances were discharged during railroad construction.” 114

If Anchorage’s zoning ordinance survives preemption, it will at least delay 

the operation o f the quarry by the time needed for the Railroad to obtain a conditional 

use permit, and may bar the Railroad’s use ofthe land altogether, if  the pennit is denied. 

Whether this amounts to undue interference with the Railroad’s operation is a “fact- 

bound determination.” 115 Although obtaining ballast for the Railroad’s tracks arguably 

is “integrally related” to its operations, the Railroad’s own operation of a gravel quarry 

is not. Thomas E. Brooks, Chief o f Engineering Services for the Railroad, testified at the 

evidentiary hearing that the Railroad generally obtains ballast by “requesting] material 

from commercial sources outside the railroad or ask[ing] contractors to come into the pit 

that we operate.” Brooks’s affidavit indicates that rock from the Eklutna Quarry is a 

superior quality granite and provides a particularly economicalsource forballast. Itdoes 

not, however, establish that the economic impact of obtaining ballast from other sources 

would be so significant that it would necessarily interfere with rail operations. Brooks

112 (...continued)
715272 (“[Sjtate or local regulation is permissible where it does not interfere with 
interstate rail operations . . . . ”).

1,3 Borough o f  River dale, 1999 WL 715272, at *7.

114 Cities o f  Auburn one! Kent, 1997 WL 362017, at *6.

115 In re Vermont Ry., 769 A.2d at 502.
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testified that if  the Railroad is enjoined from obtaining ballast from Eklutna, it could get 

ballast from another source, as it did for eighty-two years prior to the quarry’s opening.

ICCTA’s preemption is aimed at improving the “nationwide efficiency o f 

the railroad industry,” not at stopping all regulation that “prevents an individual firm 

from maximizing its profits.”116 Local regulation may bring some hardship or 

inconvenience to a railroad without causing the sort of economic impact that would 

trigger preemption. Therefore, on the record before us, the Railroad has not shown that 

Anchorage’s zoning ordinancewill havea more than incidental impact on its operations; 

the ordinance is therefore not preempted by ICCTA.

IV . C O N C L U S IO N

We REVERSE the order of die superior court entering judgment in favor 

of the Railroad. If the Railroad does not succeed in obtaining the necessary permit from 

the zoning commission, it may seek judicial review in the superior court. The superior 

court will then apply the balancing of interests test, consistent with this opinion, to 

determine whether the legislature intended the Railroad to be immune from local zoning 

laws.

116 Florida East Coast Ry., 266 F.3d at 1338 n.l 1.
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MATTHEWS, Justice, with whom BRYNER, Justice, joins, dissenting.

The question presented in this case is whether the state-owned Alaska 

Railroad is subject to municipal zoning ordinances. In my opinion the answer is no. In 

Alaska, state government activities are exempt from local regulation in the absence of 

a statute making them subject to local regulation. No statute makes the Railroad subject 

to local regul; :ion. Therefore, the Railroad is exempt. Although this rationale is, in my 

opinion, conclusive and fully sufficient to decide this case, there is another reason why 

the Railroad is exempt: the legislature in passing the Alaska Railroad Corporation Act 

indicated its intention to exempt the Railroad from local zoning regulation. I address 

each of these reasons in this opinion.

I. A la s k a  S ta te  G o v e rn m e n t  A c tiv itie s  A rc  E x e m p t fro m  L o c a l R e g u la t io n  in 
th e  A b s e n c e  o f  a S ta tu te  S u b je c t in g  T h e m  to L o c a l R e g u la t io n .

The traditional view is that state agencies are immune from municipal

zoning in the absence o f a statute making them subject to municipal zoning.1 As the

followingdiscussion ofthe history of AS 35.30.020 and .030 will make clear, the Alaska

Legislature has accepted this rule in enacting these statutory sections and their

precursors. I start with these sections as they appear now. Alaska Statute 35.30.020

provides:

A department shall comply with local planning and 
zoning ordinances and other regulations in the same manner 
and to the same extent as other landowners.

Alaska Statute 35.30.030 provides:

If a department clearly demonstrates mi overriding 
state interest, waiveroflocal planning authority approval and 
the compliance requirement may be granted by the governor.

1 See 6 Ro m an , Zo ning  a n d  L a n d  U se Controls § 40.03[ 1 ][b] at 40-122 
(1993).
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The governor shall issue specific findings giving reasons for 
granting any waiver under this section.

There are two other sections in AS 35.30. Both o f them are helpful in understanding AS

35.30.020 and .030. Alaska Statute 35.30.010 provides:

(a) Except as provided in (b) of this section, before 
commencing construction of a public project,

(1) if  the project is located in a municipality, the 
department shall submit the plans for the project to the 
planning commission of the municipality for review and 
approval;

(2) if the project is located within two miles of a 
village, the department shall submit the plans to the village 
council for review and comment;

(3) if the project is located within one-half mile o f the 
boundary o f an area represented by a community council 
established by municipal charter or ordinance, the department 
shall submit the plans to the community council for review 
and comment.

(b) Prior approval by a municipal planning 
commission may not be required before the commencement 
of construction o f a highway or local service road if

(1) the department and the municipality have entered 
into agreement for the planning o f the project under AS 
19.20.060 or 19.20.070 and the plans for the project are 
completed in accordance with the terms o f that agreement;

(2) the municipality has adopted a municipal master 
highway plan under AS 19.20.080 and the highway or local 
service road is consistent with die plan adopted; or

(3) the department has entered into agreement with the 
municipality for the planning of transportation corridors 
under AS 19.20.015 and the plans for the project are 
completed in accordance with the provisions o f that 
agreement.

-39- 5787



(c) If final disapproval by resolution o f the governing 
body o f the affected municipality or village is not received 
within 90 days from the date the project was submitted to the 
municipality or village, the department may proceed with the 
project.

The other section is AS 35.30.040. It provides:

In this chapter

(1) “public project” means a public building or other 
structure, public work, or other facility, highway, or local 
service road constructed or maintained by a department; the 
term includes the acquisition by purchase or agreement o f 
land and rights in land for materials and the extraction or 
removal of materials necessary for completion of a highway 
under AS 19.05.080 - 19.05.120;

(2) “village” means an unincorporated community of 
the unorganized borough where at least 25 people reside as 
a social unit.

The definitions section o f Title 35 is also important. Alaska Statute 35.95.100(3) 

provides:

In this title, unless the context requires otherwise,

(3) “department” means the Department of 
Transportation and Public Facilities[.]

The substance of present day AS 35.30.020 and 35.30.030 were first 

enacted in 1975. Chapter 96, section 1, SLA 1975. The features now found separately 

in sections .020 and .030, the duty of compliance and waiver of compliance, were both 

incorporated in a single section, AS 35.10.020. As it was enacted in 1975, this section 

read:

Before the construction o f a public works in a 
municipality, the department shall confer with the planning
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commission of the municipality to determine that the welfare 
of the public is properly protected and its agencies and 
instrumentalities shall comply with all local planning and 
zoning ordinances and the local regulations in the same 
manner and to the same extent as other landowners.
However, if  a state agency clearly demonstrates an overriding 
state interest, a waiver to the compliance requirements may 
be granted by the governor.

The history o f the 1975 version of AS 35.10.020 began in 1957. Chapter 

152 Laws o f Alaska 1957, Title III, article 3, section 2, required the Department of 

Transportation and Public Facilities’ territorial predecessor, the Alaska Highway and 

Public Works Board, to confer prior to the construction of any public work within a 

municipality “with the planning commission of such municipality to determine that the 

welfare o f the public is properly protected.” There was no requirement that the board 

also comply with local planning and zoning ordinances, only that it confer.

A change with respect to local building codes took place in 196S. Chapter 

89, section 1, SLA 1968, was enacted requiring compliance with local building codes, 

but not local zoning ordinances. The 1968 enactment was codified as AS 35.10.025. As 

enacted it read, and still reads, as follows:

A public building shall be built in accordance with 
applicable local building codes including the obtaining of 
required permits. This section applies to all buildings o f the 
state and corporate authorities o f the state.f2]

An important change was made to AS 35.10.020 in 1974.3 Previously, as 

noted, the highway board, and after statehood, the department, had to confer with local

2 Note that although this section is in Title 35, which mainly relates to the 
Department ofTransportation and Public Facilities, its application extends beyond the 
department to all state entities.

3 Ch. 63, § 1, SLA 1974.
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authorities to determine that the welfare o f  the public was properly protected prior to 

going forward with construction in a municipality. In 1974 an additional requirement 

was imposed relating to compliance with zoning ordinances. Under the new 

requirement, uses of property sold or leased by the state to other than a public entity had 

to comply with local zoning ordinances as Ion gas the property was “he Id in private use.” 

In full, as amended in 1974, AS 35.10.020 provided:

Before the construction o f a public works in a 
municipality, the department shall confer with the planning 
commission o f the municipality to determine that the welfare 
o f the public is properly protected. Real property of the state 
which, is leased, sold, exchanged, or otherwise transferred for 
value to other than a public entity shall conform so long as 
held in private use to local planning and zoning ordinances 
and regulations in the same manner and to the same exient as 
real property o f other landowners subject to the local 
ordinances and regulations, unless the local ordinances and 
regulationsare less stringent than comparable state standards.

(Emphasis added.)

Having described the history o f AS 35.10.020 thus far, it is worthwhile to

ask whether a reasonable argument could be made in light o f AS 35.10.020 as it existed

in 1974 that projects on state land that remained in state hands were required to comply

with local planning and zoning ordinances. The answer is clear that they were not. The

unmistakable meaning of section .020 as o f the 1974 amendment is diat while projects

on state land that had been transferred for private use were required to conform with

local zoning ordinances “so long as held in private use,” projects on state land not held

in private use did not have to conform to local zoning requirements. The 1974

amendment clearly illustrates the rule that state projects are exempt from local zoning

unless a statute provides otherwise.
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As described above, in 1975 AS 35.10.020 was amended again. Instead of 

being limited to state property that had been transferred for private use, the requirement 

of compliance with local planning and zoning ordinances subject to a waiver granted by 

the governor was made generally applicable.

In 1976 another change was made that again illustrates legislative 

acceptance o f the rule of general immunity. In 1976 the University o f Alaska was made 

subject to AS 35.10.020.4 As amended in 1976 the statute had the familiar form o f the 

1975 act requiring both a conference with local officials and compliance with local 

ordinances, with the latter subject to gubernatorial waiver. The statute read:

Before the construction o f a public works in a 
municipality, or a building or other structure by the 
University of Alaska in a municipality, the department or the 
University o f Alaska, as appropriate, shall confer with the 
planning commission of the municipality to determine that 
the welfare of the public is properly protected. The 
University of Alaska or the department and its agencies and 
instrumentalities shall comply with all local planning and 
zoning ordinances and the local regulations in the same 
manner and to the same extent as other landowners.
However, if  a state agency or the University of Alaska clearly 
demonstrates an overriding state interest, a waiver to the 
compliance requirements may be granted by the governor.

The University was added to the coverage of AS 35.10.020 because it took

the position that itdid not have to comply with local planning and zoning ordinances and

the legislature thought it was desirable that the University be required to so comply.5

4 Ch. 50, § 1, SLA 1976.

Senator Chancy Croft, sponsor of the measure, explained the purpose o f the 
amendment as follows to the Community and Regional Affairs Committee oftlie Senate:

(continued...)
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(...continued)
Mr. Chairman, you will recall that last year we passed 

a bill that contained all this except for the reference to the 
University of Alaska. None o f us I think being sensitive 
enough that the University considers itself something other 
than a portion o f the state as far as public works are 
concerned. The bill as far as I know was satisfactory to 
everybody with the exception that the University told people 
that they just weren’t going to abide by it. I think they should 
and if I frankly had had any knowledge that they wouldn’t, 
we would have included it lust year and this bill simply adds 
the University to the bill that was passed last year that 
requires state instrumentalities to comply with local planning 
and zoning ordinances unless the governor determines that 
there is a sufficient reason to override it in which he case he 
can do it but otherwise they have to abide by the same laws 
as everybody else.

Track 1, 16:00-19:20 - 1 976 Senate Committee: Community & Regional Affairs.

When the legislation was being considered by the House of 
Representatives, Senator Croft explained the evolution of the requirement of state 
government compliance with local codes as follows:

This, I might say Mr. Chairman, this whole area has 
been one in which the state has gone on a gradual basis to it.
The first portion ofthe bill of the present statute that the state 
would consult was passed in 57 and then it was 68 before the 
state said that it would comply with local building codes.
And then in 77 we went and we thought we were picking up 
the University but there was a drafting mistake and we 
weren’t, that they shall comply with local planning and 
zoning, and so it has been a real evolutionary process . . . .

Track 2, 0:27-4:00 - 1976 House Committee: Community & Regional Affairs.

The hearing concluded with Representative Cotton and Senator Croft 
agreeing that another look should be taken in the future to determine whether the statute

(continued...)
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The rule thatstate government entities arenot subjectto local zoning in the 

absence of a statute is illustrated by the 1976 amendment. The University had taken the 

position that it was not subject to zoning because no statute provided that it was subject 

to zoning. The legislature implicitly accepted the University’s view that it was not 

subject to zoning but decided that as a policy matter that the University should be subject 

to zoning and amended AS 35.10.020 to include the University.

Nothing occurred to indicate thatthe legislature had altered the general rule 

o f immunity in 1984 when the legislature enacted the Alaska Railroad Corporation Act.6 

As a part of that act, AS 42.40.920 specifically provided that T itle 35 o f the Alaska 

Statutes would not apply to the Railroad. Thus AS 35.30.020 and .030 do not apply to 

the Railroad. This exemption put the Railroad in the position that the University had 

been in prior to liie 1976 amendment, and in the position that all state projects had been 

in prior to the 1975 am endm ent— immune from local planning and zoning ordinances.

Having stated this conclusion, 1 do not mean to imply that no changes were 

made between 1976 and 1984 to AS 35.30.020 and .030. There was a change in 1977, 

but it did nothing to erode the principle that state agencies do not have to comply with 

local zoning unless required by statute. The change is interesting because it laid the 

groundwork for a broadening in the coverage of AS 35.30.020.

In 1977, AS 35.30.020 as it had existed was broken into two parts, with 

.020 requiring compliance with local planning ordinances and .030 providing for a

5 (...continued)
was still insufficiently comprehensive. Representative Cotton stated: “It was pointed 
out to me at one time that public works was somewhat restrictive and really didn’t take 
everything that a lot o f people would like to have seen into consideration.” Senator Croft 
responded: “I think that’s a valid point and sure would be glad to work on that.”

6 AS 42.40.010 - .990.
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waiver by the governor. Other changes were also made. Instead o f refem ng to “the 

department” as previously, .020 was written in its present form referring to “a 

department.” Likewise, the waiver provisions put in .030 referred to “a department.” 

In the definitions section of the 1977 enactment, AS 35.30.040(1) stated: 

“In this chapter (1) ‘department’ means the Department of Transportation and Public 

Facilities, and the University of Alaska.” But this was changed in 1987. Alaska Statute 

35.30.040(1) was repealed.7 This was the section that defined the “department” in the 

1977 act to include the University of Alaska. Did this mean that the 1987 legislature no 

longer intended the University of Alaska to be subject to local zoning ordinances? Or 

did it mean that the legislature believed that without the definition the University would 

be covered because it is “a department”? It is clear that no substantive change was 

intended. The ch'..nges were described by the title of the act as merely “corrective 

amendments to the Alaska Statutes as recommended by the revisor o f statutes.” In a 

memorandum dated May 17, 1987, the revisor wrote that section AS 35.30.040( 1) was 

“proposed for repeal” because the definition o f “department” was “redundant to a 

definition in AS 35.25.020 that applies to all of AS 35.”8 In the same memo the revisor 

refers to section 57, among other sections, as a section that “repeal [s] provisions that are 

duplicated by other applicable law, and make[s] conforming changes in related 

provisions.”9 Since the 1987 amendment disclaims any intent to make a substantive 

change, it seems that the revisor interpreted “a department” in AS 35.30.020 and .030 to 

include all departments of state government, including the University of Alaska.

Ch. 14, § 57, SLA 1987.

House Journal Supp. No. 11 at 8, 1987 House Journal 1617.

Id. at 2.
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Otherwise the change would have been substantive, deleting the University from 

coverage o f the statute. As the legislature enacted the change suggested by the revisor, 

the legislature endorsed the revisor’s view.

It thus appears that AS 35.30.020 and .030 now include all departments of 

state government that are not excluded by other statutes. But this interpretation is not 

central to the main premise o f thisdissent, which is simply that the evolution o f .020 and 

.030 plainly shows that the legislature has accepted the traditional rule that state entities 

that are not made subject to local zoning by statute are not subject to local zoning.10

In summary, the history related above shows that state entities and state 

activities not covered by .020 and .030 and their predecessors were assumed and 

intended by the legislature to be immune from local zoning. Acceptance of the rule of 

immunity is clearly shown in 1974 when state lands conveyed or leased to private 

entities were made subject to local zoning so long as they remained in private hands, but 

state lands not meeting these conditions remained immune from local zoning. It is also 

clearly shown in 1976 when the legislature included the University in the coverage of 

.020 because the University was not originally included and it was thought desirable to 

make the University comply with local zoning. Nothing occurred in the intervening 

years between the 1974, 1975, and 1976 enactments and 1984 to change the rule o f

10 There are a number o f particularized statutes that also indicate the 
legislature’s acceptance o f the rule that state agencies and state activities should be 
immune from local zoning unless made subject to zoning by statute. Thus AS 
18.55.100(7) makes the Alaska Housing Finance Corporation subject to local zoning. 
If the corporation were already subject to local zoning this act would not have been 
needed. Similarly, AS 19.30.080 provides that access roads to state land constructed 
within a municipality that has zoning shall conform with zoning regulations as to width 
ofright-of-way — but, by implication, not with other standards. Likewise, AS 38.04.045 
requires that the Department of Natural Resources when subdividing state land for sale 
within a municipality comply with local zoning.
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general state immunity. Thus when the legislature enacted the Alaska Railroad

Corporation Act and exempted the Railroad from coverage by .020 and .030, the

Railroad retained the immunity from local zoning that it had as an instrumentality ofthe

federal government because no statute made it subject to local zoning.

I I .  T*;e A la s k a  R a i l r o a d  C o r p o r a t io n  A c t E x e m p ts  th e  R a il ro a d  f ro m  L o c a l 
Z o n in g .

Although the rationale that state agencies are immune from local zoning 

unless a statute makes them subject to local zoning expressed above is sufficient to 

decide this case, there are a number of provisions in the Alaska Railroad Corporation Act 

that affirmatively indicate that the Railroad was intended to be exempt from local 

planning and zoning control. These include:

a . A S  4 2 .4 0 .3 9 0 .

This section provides:

The board may adopt exclusive rules governing land 
use by parties having interests in or permits for land owned 
or managed by the corporation. The power conferred by this 
section is exercised for the common health, safety, and 
welfare of the public and to the extent constitutionally 
permissible, may not be limited by the terms and conditions 
o f leases, contracts, or other transactions.

By this section the Railroad Board is given the power to “to adoptexclusive 

rules governing land use” forrailroad land. The second sentence o f this section confirms 

that the exclusive rules have the same purpose as a planning and zoning ordinance, 

namely to provide “for the common health, safety, and welfare o f the public.” The word 

“exclusive” by definition excludes the possibility thata municipality could impose rules 

governing land use o f railroad property.
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The legislative history of this section of the Alaska Railroad Corporation 

Act confirms that the legislature was aware that section .390 placed railroad lands 

beyond the control of iocal zoning. Tamara Cook, Deputy Director o f the Division of 

Legal Services o f the Legislative Affairs Agency, first raised a question as to the effect 

o f section .390 on March 1, 1984, at a Senate Transportation Committee meeting. She 

asked, “what does it do, is this an effort to supercede municipal land use regulations? 

Is that what this does? Does this say that property controlled by the railroad is not 

subject to municipal land regulations? Is that what this is?”11 Chairman Moss initially 

responded in the negative: “I don’t believe that that was the original intent on it. Maybe, 

I’m wrong on it.” But Cook persisted, stating: “What this says though, it says the board 

may adopt exclusive regulations governing land use, which means that the board would 

then be operating as a planning commission.” After further discussion Cook again 

explained that the Railroad could “attempt to put a subdivision” on acquired property 

“and not be subject to municipal zoning ordinances.” She recommended that “until this 

section is made a lot clearer I think th e committe e ough t to consid er drop ping it en tirely.” 

Chairman Moss observed that this would be “one way to eliminate the problem.” 

Senator Gilman agreed that “removing it is fine” but observed that as to a version of the 

legislation in a prior session there were reasons why the section was written as it was, but 

he could not remember what they were. He suggested that he be allowed to “revisit the 

file.” Chairman Moss agreed: “Let’s do that before we delete this section” and 

proceeded to adjourn the meeting.

Cook put her concerns in writing, in a memorandum dated March 12, 1984, 

to the Chair o f the Senate Transportation Committee. Observing that there are two

11 See Senate Transportation Committee Hearing, tape 65, side A, March 1,
1984.
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alternative effects o f AS 42.40.390, she again recommended that section .390 be clarified 

or deleted:

Section 42.40.390 appears to be an attempt to grantthe power 
o f land use regulation, such as platting and zoning, to the 
railroad corporation, which would contravene the 
requirement contained in Article X, section 2 that all local 
government powers shall be vested in boroughs and cities. If, 
on the other hand, the purpose o f the section is to exclude rail 
property from municipal land use regulation, that should be 
done specifically. I would recommend that the section be 
clarified or eliminated.

It is worth noting that while Cook states that there are two possible interpretations of

section .390 — that it grants zoning power to the Railroad or that it excludes railroad

property from municipal land use regulation — under either interpretation the Railroad

would be immune from local zoning. Under the first, a grant of exclusive zoning power

to the Railroad would necessarily exclude the power of a municipality to zone the same

property. Under the second, the exclusion o f municipal zoning is the explicit purpose.12

Section .390 was retained as written, despite Cook’s suggestion that it be clarified or

deleted.

12 Today’s opinion offers a third interpretation o f section .390. It states that
the section “could also be read as a choice-of-law provision ” Slip Op. at 11. Thus,
“if the Railroad Board promulgated rules conflicting with local ordinances, the 
Railroad’s regulations would govern, but in the absence of a conflict, local rules are 
unaffected.” Under this interpretation the Railroad Board may promulgate a land-use 
rule covering the land in question, permitting it to be used for quarry purposes. Since 
such a rule would conflictwith the municipal zoning code, the rule would govern. Thus 
even under the court’s interpretation, section .390 is a “direct statutory grant[] o f 
immunity,” Slip Op. at 27-30, albeit a conditional one, that controls over die balancing 
test adopted by today’s opinion when the Railroad Board promulgates rules inconsistent 
with local zoning.
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The question o f retaining or deleting section .390 was taken up for the last 

time by the Senate Transportation Standing Committee on March 15,1984. The minutes 

o f that meeting indicate that Senator Gilman, initially sought to remove AS 42.40.390. 

But Senator Halford responded “that there should be a way to protect railroad operations. 

That would protect the railroad’s operations from local zoning restrictions.” 13 The matter 

was discussed further. Senator Gilman stated that .390 “originally was put in at a time 

when it was anticipated that they were going to have to establish some rationale for why 

the railroad should get a tax-exempt bonding authority.” He noted that this was no 

longer a problem. But Senator Faiks stated that pending in the House of Representatives 

was a bill that would take away tax-exempt status from the Railroad. She argued that 

section .390 should be left in the bill. This was the final resolution.

The discussion reveals that the Senate Committee clearly understood that 

.390 would protect the Railroad’s operations from local zoning restrictions. No one 

argued with SenatorFIalford’s characterization that this was the section’s directfunction. 

Senator G ilman’s observation that the purpose o f section .390 was to guarantee tax- 

exempt bonding status is consistent with section .390’s function. In order to have tax- 

exempt bonding status, it was believed that the Railroad needed land use regulation 

powers comparable to those of a local government. Such powers were granted. It does 

not matter whether the powers were granted primarily so that the Railroad could issue 

tax-free bonds oi so that the Railroad would not be disturbed in its operations by 

municipal zoning. W hateverthe dominantmotive may have been, the grantof exclusive 

land use regulatory power was the same.

Minutes of Committee Meeting of March 15, 1984
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b . A S  4 2 .4 0 .9 2 0 (b )(3 ) .

This is the section that declares that AS 35 does not apply to the Railroad. 

Since, as discussed above, AS 35 contains AS 35.30.020 requiring “a department” to 

comply with local zoning, exempting the Railroad from AS 35 indicates, among other 

purposes, an intent to exempt the Railroad from local zoning.

c. A S  4 2 .4 0 .9 3 5 (b ) .14

This section required the Railroad to comply with local building and safety 

codes within five years, subject to waiver by the Commissioner o f Public Safety. 

Because AS 35 is not applicable to the Railroad, AS 35.10.025,15 which requires all 

public buildings to comply with local building codes, did not apply to the Railroad. 

Recognizing that a transition to compliance with local building codes was desirable, 

subject to an executive waiver, the legislature enacted AS 42.40.936(b). Its enactment 

shows legislative awareness that in light o f die fact Uiat AS 35 was made inapplicable to

AS 42.40.935(b) provides:

No later dian two years after the date o f transfer, the 
corporation in consultation with die Department o f Public 
Safety and appropriate municipal officials, shall develop and 
adopt a plan to achieve compliance with building and related 
safety codes applicable to facilities of the corporation. The 
plan shall be implemented and compliance achieved within 
five years after it is adopted. In the sole determination of the 
commissioner of public safety, any existing building owned 
or controlled by the corporation that does not present a 
serious safety hazard and for which compliance would be 
uneconomical in consideration of its remaining useful life 
shall be exempted from compliance with state or municipal 
safety codes.

See supra p. 40.
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the Railroad, special measures were needed in areas where it was intended to make the 

Railroad subject to local laws. The omission of a similar measure relating to compliance 

with local zoning codes thus seems deliberate and purposeful,

d. AS 42.40.250(13).16
Section .250 lists the general powers of the Alaska Railroad Corporation. 

Subsection (13) authorizes the Railroad Corporation to apply to various entities for 

permits or approvals necessary to construct various facilities. The Railroad is authorized 

to apply to the “state, the United States, and foreign countries or other proper agencies.” 

But the list pointedly does not include political subdivisions o f the state. By contrast, 

subsection(9) o f section .250 expressly mentionspolitical subdivisions. Subsection (13) 

thus suggests that the legislature thought that it would not be necessary for the Railroad 

to apply to political subdivisions for approval to obtain permits to construct and operate 

facilities.

AS 42.40.250 provides in relevant part:

In addition to the exercise o f other powers authorized 
by law, the corporation may

(9) contract with and accept transfers, gifts, grants, or 
loans o f funds or property from the United States and the 
state or its political subdivisions, subject to other provisions 
o f federal or state law or municipal ordinances;

(13) apply to the slate, the United States, and foreign 
countries or other proper agencies for the permits, licenses, 
rights-of-way, or approvals necessary to construct, maintain, 
and operate transportation and related services, and obtain, 
hold, and reuse the licenses and permits in the same manner 
as other railroad operators[.]
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The legislative history of subsection (13) indicates that the omission of 

political subdivisions was not accidental. Versions o f the Alaska Railroad Corporation 

Act were considered in 1982. Senate Bill 212 in 1982 contained a section entitled 

“Licenses and Permits.” It provided:

Whenever the laws of a municipality, the state, or the 
United States require a license or a permit to undertake 
certain activities or perform an act, the authority, prior to 
undertaking die activity or performing the act, shall comply 
therewith to the same extent as the state, except as otherwise 
provided in this chapter.

A notation in the legislative folio indicates that the Railroad requested that the word

“municipality” be deleted from this provision. Offered as a reason for this was that “the

railroad presently negotiates with a number ofmunicipalities regarding crossings, traffic

signals, etc. If  the municipalities were granted authority to regulate the railroad’s

passage through their boundaries, die railroad’s transportation o f goods and services

would be so erratic as to be totally nonoperable.” 17

The specific examples offered by the Railroad, “crossings, traffic signals,

etc.,” may not be subjects governed by typical zoning codes, but the more general topic

o f “passage through municipal boundaries” potentially is. Further, the bill applied to all

permits “to undertake certain activities or perform an act,” terms that readily encompass

permits such as conditional use permit0 needed for zoning compliance. If the legislature

intended the Railroad to be subject to local zoning codes — regulatory systems in which

permits of many types are standard fare — it would not have deleted political

17 April 12, 1982 Memorandum from Senator Kerttula to the Senate 
Transportation Committee outlining die amendments to SB 212 requested by Frank 
Jones, the manager of the Alaska Railroad.
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subdivisions from the list o f government entities to which the Railroad is authorized to 

apply for permits.

In summary, the legislature in section .390 of the Alaska Railroad 

Corporation Act gave the board exclusive authority to adopt rules governing railroad 

land. This necessarily excluded local zoning authority over the same land. The 

Legislative Affairs Agency and a legislative committee recognized that section .390 had 

this effect. A number of other provisions of the Alaska Railroad Corporation Act 

confirm that the legislature intended that the Railroad was to be exempt from local 

zoning.

I I I .  Conclusion

The traditional rule that state entities are not subject to local zoning unless 

a statute so provides has been repeatedly recognized by the Alaska Legislature. The 

Alaska Railroad is exempt from local zoning under this rule because no statute makes 

it subject to zoning. In addition,provisions ofthe Alaska Railroad Corporation Act show 

that the legislature intended the Alaska Railroad Corporation to be exempt from local 

zoning.

For these reasons, I dissent.
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Sectional Analysis 
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ALASKA RAILROAD: EXTENSION/ TASK FORCE
b y  t h e  H o u s e  T r a n s p o r t a t io n  C o m m it t e e

5/7/4

S e c tio n  1 allows the Alaska Railroad Corporation to extend its existing line to Fort 
Greely, Alaska, and to acquire land along the corridor for associated facilities.

S e c tio n s  2 a n d  3  authorize the Alaska Railroad Corporation to issue bonds for up 
to $500,000,000 for this extension.

Before issuing the bonds, the Railroad m ust enter into a binding agreem ent with 
the United States governm ent that will provide sufficient revenue to pay principal, 
interest, and o ther costs for the bonds.

S e c tio n  4  creates a Railroad Planning, Platting, and Land Use Regulation Task 
Force, to make recommendations to the Legislature regarding the extent to which 
local regulations should apply to Railroad land.

Members of the Task Force, appointed jointly by the President of the Senate and 
the Speaker of the House of Representatives, will include a municipal official from 
each of the thirteen governing bodies through which the rail line currently passes.

S e c tio n  5 sunsets the Task Force on the second day of the 2005 legislative 
session.

S e c t i o n  6  m a k e s  H B  5 6 0  e f f e c t iv e  im m e d ia t e ly  u p o n  p a s s a g e .
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STA TE O F ALASKA BILL NO. CSHB560(TRA)
2004 L E G ISL A TIV E SESSION

ANALYSIS CONTINUATION

In addition to forming a task force, HB560 authorizes the Railroad to issue up to $500 million in revenue 
bonds to finance the acquisition, construction, improvement, maintenance, equipping, and operation of a 
rail line and related facilities from its existing railroad corridor to Ft. Greely, Alaska.

The costs of issuing the bonds will be paid with bond proceeds at closing. Anticipated professional 
services include those related to financial advisors, attorney's fees (bond counsel, underwriter's counsel, 
tax counsel, negotiating with prospective customers), rating agencies, underwriters, printing, travel, public 
notices, and the feasibility consultant. ARRC will front certain minor necessary reimbursable costs from 
corporation revenues.
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OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

n rICHANGE IN REVENUES (

1002 Federal Receipts
1003 GF Match
1004 GF
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TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
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Mark this box (X) if funding for this bill is included in the Governor's FY 2005 budget proposal: 
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The Alaska Railroad Corporation (AARC) is a public corporation supported by revenues generated through its freight, passenger and 
real estate services. ARRC does not receive state subsidies for operations or capital improvements.

While HB560 will not create a current fiscal impact for the State, failure to pass the bill could subject the Alaska Railroad to costly 
legal challenges with regard to protection of its operations and interstate commerce. For example, the recent planning and zoning 
litigation involving the Eklutna Quarry has resumed in over $63.0 of legal fees to date. In addition, compliance with the various local 
planning, zoning and land use laws would increase project costs, sometimes substantially. Construction of the Railroad’s new 
Anchorage Operations Center, a new building In the middle of ARRC's Anchorage Yard, has been delayed due to local planning and 
zoning review now required by the recent Supreme Court case. As a result of the delay, this project's cost has now increased by an 
estimated $100.0 and possibly more if accelerated construction is necessary before winter.
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Members:
Rep Mary Kapsner, Vic Kohring, Rep Albert Kookesh, Rep Bev Masek, Rep Dan Ogg, Rep Nick Stepovich

S p o n s o r  S t a t e m e n t  
HB 560

House Bill 560 contains two provisions relating to the Alaska Railroad Corporation and its role 
as a  State transportation and economic developm ent agent.

HB 560 authorizes the Railroad to issue up to $500 million in tax-free revenue bonds to pay for 
extending a rail line to Delta Junction and Ft. Greely. The proposal would have the bonds secured 
through federal funds from the Department of Defense. Depending upon negotiations with the 
Department, the Railroad could issue the bonds a s  early a s  2005.

The new main iine would extend from M oose Creek near the City of North Pole to Fort Greely, 
approximately 80 miles. A line extension could efficiently provide transportation services for military 
training support, freight, and commuter service between Fairbanks and the Ft. Greely missile site.

In addition, HB 560 add resses  a recent Alaska Suprem e Court decision that has called into 
question the Railroad’s exemption from local planning and zoning ordinances provided in AS 42.40. 
The decision jeopardizes a  m ode of operation that has been in place since the Railroad w as 
transferred to the S tate 18 years ago.

So that legislative intent can be clarified in law, this bill c rea tes a  task force to provide 
recom m endations to the legislature in 2005 on whether and to what extent municipal planning, platting 
and land use regulations should apply to interests in land owned by the Alaska Railroad. The task force 
will be com prised of one senator, one house m ember, a m em ber from each  railbelt municipality, and a 
railroad representative. Members will be appointed by the president of the sena te  and speaker of the 
house of representatives. The task force will be required to submit a  written report of its findings and 
recom m endations on or before the first day of the First Regular Session of the Twenty-Fourth Alaska 
S tate Legislature.

The Alaska Railroad Corporation is both an interstate common carrier and an instrumentality of 
the S tate of Alaska. Its statutory mission is to provide transportation services to residents, businesses, 
visitors and military installations in the State, and foster and promote long term economic growth and 
development, particularly of the S ta te’s land and natural resources. The Railroad’s ability to operate 
safely, efficiently and effectively is due in great part to the singular nature of its corridor ROW. The 
Railroad’s current track alignment p a sse s  through 13 recognized municipal (city and borough) 
governm ents between Sew aid and North Pole. It is important to protect the Railroad’s ability to use its



lands for operational purposes in service to the broader state interest without facing different, and 
potentially conflicting, planning and zoning scenarios among so many municipalities.

Without this protection, local communities could separately dictate planning and zoning 
restrictions that would negatively impact the Railroad’s ability to offer safe, efficient, economical and 
reliable service to its freight and passenger custom ers. For example, communities could prohibit train 
operations or noise levels during certain hours (e.g., evenings and early morning) or on certain days 
(e.g. Sundays) and the hours of operation could vary from community to community. This type of 
restriction would increase the cost of operations, impact train mover, ients, custom er schedules, 
contract commitments, and the am ount of business the Railroad can accom m odate each year due to 
decreased  or varied hours of operation. More importantly, in situations w here the Railroad and a 
municipality are in agreem ent on a  planning and zoning issue, an individual or environmental group 
could still file a lawsuit seeking to overturn the municipality’s decision, which would further delay or 
possibly eliminate a project.

There are other adverse impacts that can arise if the Railroad is subject to local planning and 
zoning. Inconsistent regulation would also decrease  the value of the S ta te ’s considerable investment 
in purchasing the Railroad. Finally, it could unreasonably delay and add significant cost to the 
Railroad’s efforts to improve the transportation infrastructure of the S tate through upgrades of existing 
track and facilities and expand in new directions (for example to Fort Greely or to Canada).

While federal law arguably protects interstate com m erce from som e of th ese  restrictions, the 
issue as it now stands after the Suprem e Court decision invites litigation, which is not only costly to the 
Railroad and municipalities, but could result in inconsistent holdings am ong various jurisdictions. The 
bottom line is that, because the Railroad is an essential part of the S ta te ’s transportation network and 
serves an important S tate mission, the State should be the entity that controls the Railroad’s use of its 
land, not the 13 Railbelt municipalities and boroughs.


