


TONY KNOWLES, GOVERNOR

DEPARTMENT OF LAW

OFFICE OF THE A TTORNEY GENERAL

PO. BOX 110300
DI MONO COURTHOUSE. 6"' FLOOR 
JUNEAU. ALASKA 99811-0300 
PHONE: 1907)465-3600
FAX: (907)465-6735

March 14, 2001

The Honorable Jerry Ward 
Alaska State Senate 
State Capitol, Room 423 
Juneau, AK 99811

Re: SB 88 relating to metropolitan planning
organizations and the metropolitan planning 
organization for the Anchorage metropolitan 
area

Dear Senator Ward:

On February 20, 2001,1 testified before the Senate Transportation Committee that 
the provisions of SB 88 that appoint a senator and a representative to sit on the Anchorage area 
metropolitan Transportation Study board violate the dual office holding provisions of the Alaska 
Constitution. At the end of my testimony you asked that I put my conclusion in writing.

Art. II, § 2 of the Alaska Constitution provides:

SECTION 5. DISQUALIFICATIONS. No legislator may hold any other 
office or position of profit under the United States or the State. During the 
term for which elected and for one year thereafter, no legislator may be 
nominated, elected, or appointed to any other office or position of profit 
which has been created, or the salary or emoluments of which have been 
increased, while he was a member. This section shall not prevent any 
person from seeking or holding the office of governor, secretary of state, 
or member of Congress. This section shall not apply to employment by or 
election to a constitutional convention.

(Emphasis added). Under these provisions a member of the legislature may not hold any other 
office during the member’s term. Similar provisions prohibiting dual office holding exist for the 
governor in Art. Ill, § 6, and for justices of the supreme court and judges under Art. IV, § 14.

The Department of Law has issued three formal attorney general’s opinions 
regarding dual office holding, which I have enclosed with this letter. In the past inter-branch 
task forces, have been formed to assemble and disseminate information, but did not assume any
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duties assigned any branch of government. These sorts of bodies have not been seen to violate 
the constitution’s prohibitions against dual office holding. On the other hand, if a legislator, or a 
judge, holds a position in an executive branch agency or a political subdivision, and the duties of 
the position require the office holder to take action regarding the management of the agency, the 
prohibition against dual office holding is violated.

Under SB 88, a senator and a representative will be appointed to sit on the board 
that allocates federal surface transportation money in the Anchorage area. At the present time 
there are three voting members of the board appointed by the mayor of Anchorage and two state 
employees, who sit in an advisory capacity. Under the bill, the board's composition and 
functioning change. Three members voting members will still be appointed by the mayor. In 
addition, two voting members would be appointed by the governor, and two voting members by 
the presiding officers of the Senate and the House of Representatives, a senator and a member of 
the House of Representatives whose districts include at least a portion of the Municipality of 
Anchorage. A quorum of the board is a majority of the voting members.

We believe that the prohibition against dual office holding by legislators would be 
violated. The board would be making decisions on which projects will receive allocated federal 
money, when they will receive it, and in what order specific projects will be built. These 
functions are clearly more than collection or dissemination of information and under current 
practice, these functions are clearly municipal managerial responsibilities.

I f  you have any questions on this matter, please feel free to contact me.

Sincerely yours,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By:
William F. Cumnfi 
Assistant Attorney General

WFC:pvp

Enclosure(s)

cc: Mike Abbott, Legislative Director
Deborah Behr, Dept, o f  Law 
Chrystal Smith, Dept, o f  Law 
Don Smith, Senate Transportation Committee 
Senator Randy Phillips, Attn: Kim Ross
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-v,e H onorab le  'L o w e l l  T hom as, J r .  '* ’ ’
Jf^u tenan t G o v e rn o r  - '-■.■* '■ *;’...* 1’— • •
o a t e  o f  A la s k a  .. ' • W  *
Mtt«a A» SSafc« C a P « o l  • '•jLT.saUj A la s k a  . 998 1 1  ‘ • ■.

•• • •. R e: L e g a l i t y  o f  l e g i s l a t o r s  r u n n i n g  *•.*
f o r  o t h e r  h o u s e  f o l l o w i n g  i n c r e a s e  .*. •
i n  l e g i s l a t i v e  s a l a r y ,*  _ ' ’V

Usar L i e u t e n a n t  G o v e rn o r  Thom as:

You h a v e  a s k e d  w h e t h e r ,  u n d e r  W arw ick  v .  S t a t e , 5 ^ 8

?.2d-384 ( A la s k a  1 9 7 6 ) ,  a member o f  one  h o u s e  o f  t h e  l e g i s l a t u r e

nay run  f o r  a  s e a t  i n  t h e  o t h e r  h o u s e ,  w hen t h e  p a y  f o r  t h a t

seat i n  t h e  o t h e r  h o u s e  h a s  b e e n  i n c r e a s e d  b y  t h e  l e g i s l a t u r e

in which t h e  c a n d i d a t e  s e r v e d .  W h ile  t h e  A l a s k a  c o u r t s  h a v e
. • . • * • • • • • •• - . • #,

not r u l e d  on t h e  i s s u e ,  i t  i 3  o u r  v ie w  t h a t  t h e .  answ er^ i s  y e s .

• The q u e s t i o n  a r i s e s  f ro m  A r t i c l e  I I ,  ’s e c t i o n  5

of th e  A la s k a  C o n s t i t u t i o n  w h ich  p r o v i d e s  i n  p a r t ;  *’

D u r in g  t h e  t e r m  f o r  w h ic h  e l e c t e d  

a n d  f o r  o n e  y e a r  t h e r e a f t e r n o  l e g i s -  . 

l a t o r  may b e  n o m in a te d ,  e l e c t e d ,  o r  

a p p o i n t e d  t o  any  o t h e r  o f f i c e - o r  p o s i t i o n
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?r-e ‘ P a g e  Two
l i e u t e n a n t  G o v e rn o r

o f  p r o f i t  w h ich  h a s  b e e n  c r e a t e d ,  o r  t h e  , .
.  ««

, r

s a l a r y  o r  em olum ents o f  w h ich  h a v e  b e e n
• *.

i n c r e a s e d ,  w h i l e  h e  w as a  n e n b e r . -  T h i s  ”>i-f
s e c t i o n  s h a l l  n o t  p r e v e n t  an y  p e r s o n  

f rp ra  s e e k i n g  o r  h o l d i n g  t h e  o f f i c e  o f  

g o v e r n o r , . s e c r e t a r y  o f  s t a t e ,  o r  member 

o f  C o n g r e s s .  T h i 3  s e c t i o n  s h a l l  n o t  

a p p l y  t o  em ploym ent b y  o r  e l e c t i o n  t o  •

. a  c o n s t i t u t i o n a l  c o n v e n t i o n .

T he  p u r p o s e  o f  t h e  p r o h i b i t i o n  i s  t o  r e n o v e  t e m p t a t i o n  

and Im p ro p e r  m o t iv e s  f ro m  c o n s i d e r a t i o n s  o f  l e g i s l a t o r s  i n  v o t i n g  

f o r  I n c r e a s e d  s a l a r i e s  o r  t h e  c r e a t i o n  o f  new o f f i c e s .  W arwick 

v. S t a t e , s u p r a ,  a t  3 8 8 .  B e c a u se  p r o h i b i t i o n s '  l i k e  t h i 3  a r e  

c o n t r a r y  t o  g e n e r a l  p u b l i c  p o l i c y  w h ich  f a v o r s  e l i g i b i l i t y  

f o r  o f f i c e ,  t h e y  a r e  u s u a l l y  g i v e n  a  l i t e r a l  c o n s t r u c t i o n  ■ 

and a r e  r a r e l y  e x p a n d e d  b ey o n d  t h e i r  l i t e r a l ,  t e r m s .  I d .  . 

a t  3 8 9 .  H h e re  t h e r e  i s  d o u b t  a s  t o  t h e i r  c o v e r a g e ,  c o u r t s  

have- em phas ized : t h a t  when, t h e  o f f i c e  i s  e l e c t i v e ,  t h e  p r e f e r e n c e  

f o r  e l i g i b i l i t y  i s  s t r o n g e r , ;  s i n c e ,  v o t e r s  t h e r e b y  e x e r c i s e  

a  d i r e c t  c o n t r o l .  I d .

I n  c o n n e c t i o n  w i t h  l e g i s l a t i v e  o f f i c e ,
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th e  r e l e v a n t  t e r r a s  o f  t h e  p r o h i b i t i o n  a r e  a s  f o l l o w s ?
»• %

D u r in g  t h e  te r ra  f o r  w h ich  e l e c t e d  and  

f o r  o n e  y e a r  t h e r e a f t e r ,  n o  l e g i s l a t o r  

may b e  n o m in a te d ,  e l e c t e d ,  o r  a p p o in t e d  

t o  a n y  o t h e r  o f f i c e  „• . .  t h e  s a l a r y  o r  

em olum en ts  o f  w h ich  h a v e  b e e n  i n c r e a s e d ,  

w h i l e  h e  was a  member. A la s k a  C o n s t i t u t i o n - ,  

a r t .  I I ,  §5 (e m p h a s is  a d d e d ) .

R e a d in g  t h e  p r o h i b i t i o n  p u r e l y  l i t e r a l l y ,  i t  d o e s  

not a p p ly  t o  a  l e g i s l a t o r ’s  r u n n i n g  f o r  a  s e a t  i n  t h e  o t h e r  h o u s e  

o f  t h e  l e g i s l a t u r e .  H is  o f f i c e ,  t h a t  o f  a  " l e g i s l a t o r , ” r e m a in s  

th e  3 ame. W h ile  t h e  t e r n  o f  o f f i c e  d i f f e r s  ( f o u r  y e a r s  f o r  m em bers 

o f  t h e  s e n a t e ,  tw o  y e a r s  f o r  n e n b e r s  o f  t h e  h o u s e )  a n d  t h e  c o n s t i ­

tu en cy  n ay  d i f f e r ,  t h e  " o f f i c e ” o f  " l e g i s l a t o r ' '  I s  c o n s t a n t .

- T h i s  l i t e r a l  I n t e r p r e t a t i o n  g i v e s  f u l l  e f f e c t  t o  . ; w. " 

th e  p u r p o s e  o f  t h e  p r o h i b i t i o n  ( t o  p r e v e n t  im p r o p e r  m o t iv e s
j*

in  v o t i n g  o n  a  s a l a r y  I n c r e a s e ) .  I n d e e d ,  e x p a n d in g  t h e  c o v e r a g e  •_
• ^ ■ •* * %

o f  t h e  p r o v i s i o n ,  w o u ld  n o t  f u r t h e r  t h e  p u r p o s e  o r  t h e  s e c t i o n  ..  I ' 

but w ould  i n  f a c t  b e  I r r a t i o n a l .  T h i s  I s  s o  b e c a u s e  t h e  m em bers 

of b o th  h o u s e s  r e c e i v e  t h e  sam e s a l a r y  an d  em olum en ts  _ T h e r e  i s
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l i e u t e n a n t  C o v e r n o r  P a g e  P o u r

no q u e s t i o n  t h a t ,  f o l l o w i n g  a  s a l a r y  I n c r e a s e ,  a  l e g i s l a t o r  r a y  

r un f o r  r e - e l e c t i o n  t o  h i s  own s e a t ,  uo  p o s s i b l e  p u r p o s e  i 3  

s e rv e d  t h e n  by b a r r i n g  a  l e g i s l a t o r  from  r u n n i n g  f o r  a  s e a t  I n  

th e  o t h e r  h o u s e .  .

T he  q u e s t i o n  you h a v e  r a i s e d  was to u c h e d  on by  J u d g e  

C a r ls o n  I n  h i s  o p i n i o n  i n  W arwick b u t  n o t  I n  any  d e t a i l e d  

f a s h i o n .  I n  h i s  Memorandum o f  D e c i s i o n ,  Ju d g e  C a r l s o n  n o te d  

t h a t  o r i g i n a l l y ,  t h e  p ro p o s e d  s e c t i o n  5  c o n t a i n e d  a n  e x p r e s s  

p r o v i s i o n  a l l o w i n g  e l e c t i o n  t o  t h e  o t h e r  h o u s e  o f  t h e  l e g i s l a t u r e  

and t h a t  i t  was s t r i c k e n  from  t h e  f i n a l  d o cu m en t.  T h i s ,  i n  

th e  J u d g e Ts  p a s s i n g  v iew  a p p e a re d  t o  r a i s e  q u e s t i o n s  c o n c e r n i n g  

e l i g i b i l i t y  I n  s i t u a t i o n s  l i k e  t h i s ,  th o u g h  a s  h e  n o t e d ,  ,rt h i s  

does n o t  a p p e a r  t o  h a v e  b e e n  t h e  f ra m e rs *  i n t e n t 1*'. I n  f a c t ,

how ever, t h e  e x c e p t i o n  J u d g e  C a r l s o n  made r e f e r e n c e  t o  h ad

no r e l a t i o n  t o  t h e  p r o h i b i t i o n  i n  I s s u e  h e r e .  I t  w a s ,  r a t h e r ,  

an e x c e p t i o n  t o  a n  a l t o g e t h e r  d i f f e r e n t  p r o h i b i t i o n ,  a n d  b o t h  

t h a t  p r o h i b i t i o n  a n d  t h a t  e x c e p t i o n  w ere  d e l e t e d  by  t h e  f r a m e r s .  ' 

As o r i g i n a l l y  p r o p o s e d ,  s e c t i o n  5 p r o v i d e d :

No l e g i s l a t o r  o r  o t h e r  e l e c t i v e  o r

a p p o i n t i v e  o f f i c e r  o f  t h i s  s t a t e  s h a l l
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f i l e  o r  r u n  f o r  e l e c t i o n  t o  a n y  o t h e r  • ' ; .  •

s t a t e  o f f i c e  u n t i l  h i s  s e r v i c e s  h a v e

b e e n  t e r m i n a t e d ,  b u t  a  member o f  one

h o u s e  o f  t h e  l e g i s l a t o r s  n a y  b e  n o m in a te d  •

o r  e l e c t e d  t o  t h e  o t h e r  h o u s e . 6  P r o c e e d in g s

A la s k a  C o n s t i t u t i o n a l  C o n v e n t io n ,  A pp . V,

a t  30 ( e a p h a s l 3  a d d e d ) .

This  I s  t h e  p r o h i b i t i o n  an d  e x c e p t i o n  w h ich  w e re  d e l e t e d  b y  t h e  • 

f r a m e r s .  T h e  p u r p o s e  o f  t h a t  p r o v i s i o n  was n o t  t o  e l i m i n a t e  

t e m p ta t io n  a n d  im p r o p e r  m o t i v a t i o n  i n  v o t i n g  on  s a l a r y  i n c r e a s e s  

o r  c r e a t i n g  o f f i c e s  b u t  r a t h e r  t o  " p r e v e n t  a n y  s t a t e  o f f i c i a l  

from u s i n g  h i s  o f f i c e  o r  e x p e n s e  a c c o u n t  a s  a  v e h i c l e  f o r  c a m p a ig n in g  

•for a n o t h e r  o f f i c e . "  C om m ittee  on  L e g i s l a t i v e  B r a n c h ,  Com m entary, 

on f i l e  w i t h  L e g i s l a t i v e  A f f a i r s  A gency; q u o te d  b y  t h e  lo w e r  c o u r t  

I n  i t s  Memorandum D e c i s i o n ,  s u p r a > a t  10 and  I n  B e g lc h  v .  J e f f e r s o n ,. • 

441 ? . 2 d  2 7 ,  3 0 ,  t e x t -  a n d  n .  7  ( A la s k a  1 9 6 8 ) .  The f r a m e r s  ■ :£'

d e c id e d  t h a t  t h i s  p r o h i b i t i o n  w e n t  t o o  f a r  I n  t h a t  I t  w o u ld ,  .- '" i , / .  

w i th  b u t  t h e  s i n g l e  e x c e p t i o n  e x p r e s s e d  i n  t h e  p r o v i s i o n ,  r e q u i r e  »*’ 

any p u b l i c  o f f i c i a l  who s o u g h t  h i g h e r  o f f i c e  t o  r e s i g n .  A c c o r d i n g l y ,  • 

th ey  d e l e t e d  t h e  p r o h i b i t i o n .  I n c l u d i n g  t h e  e x c e p t i o n ,  w h ich —  

w i th o u t  t h e  p r o h i b i t i o n —w as m e a n i n g l e s s .  3 P r o c e e d i n g s  A la s k a
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The H o n o ra b le  L o w e l l  Thomas, J r .  J u n e  2 9 , 1976
L i e t e n a n t  G o v e rn o r  P a g e  S ix

C o n s t i t u t i o n a l  C o n v e n t io n  1 8 0 1 -1 3 1 6 .  The d i s t i n c t i o n  "between ' 

t h e  tw o p r o h i b i t i o n s  and  t h e i r  r e s p e c t i v e  e x c e p t io n s  w as n o t i c e d  ~ 

and  d e s c r i b e d  i n  t h e  c o u r s e  o f  t h e  d e b a t e .  I d .  a t  18 0 3  ( d i a l o g u e  

o f  T a y l o r  a n d  S u n d b o rg )  -

A c c o r d i n g l y ,  w h i l e  t h e  Suprem e C o u r t  h a s  H a l t e d  

th e  e x c e p t i o n s  t o  t h e  o p e r a t i o n  o f  s e c t i o n  5  t o  t h o s e  e x p r e s s l y  

made by  t h e  A la s k a  C o n s t i t u t i o n ,  W arwick v .  S t a t e , s u o r a ; B e g lc h  

v .  J e f f e r s o n ,  s u p r a , no  e x c e p t i o n  I s  r e q u i r e d  h e r e ,  b e c a u s e  t h e  

p r o h i b i t i o n  h a s  n o  a p p l i c a t i o n  t o  a  l e g i s l a t o r ' s  r u n n i n g  f o r  

l e g i s l a t i v e  o f f i c e  a n d  I t  s h o u ld  n o t  b e  ex p an d ed  t o  a p p l y  t o  

o n e 's  d o in g  s o .  C f . W arwick v .  S t a t e ,  s u p r a ,  a t  3 8 9 .

S i n c e r e l y  y o u r s ,  •

Avruia ?*. G ro ss  . 
A t to r n e y  G e n e ra l

AKG:db:RWP
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December 27, 1976

The H o n o rab le  C h r i s to p h e r  R. Cooke 
fudge o f  th e  S u p e r io r  C ourt  

P. 0 .  Box 555 
B e t h e l ,  A la sk a  99559

Re: P r o h i b i t i o n  a g a i n s t
dua- o f f i c e  ho L d in g .

d e a r  Judge Cooke:

You have a sk e d  w h e th e r  as a ju d g e  you n a y  a l s o  

c o n t in u e  to  be a  r e g e n t  o f  th e  U n i v e r s i t y  o f  A la s k a .  Your 

s i t u a t i o n  i s  t h a t  you a r e  a  member o f  th e  Board o f  R e g e n ts  

and  have  r e c e n t l y  been  a p p o in te d  to  th e  S u p e r io r  C o u r t .

J u d g e s  o f  th e  S u p e r io r  C ourt  a r c  p r o h i b i t e d  from  h o l d i n g  

" a ny o t h e r  o f f i c e  o r  p o s i t i o n  o f  p r o f i t :  un d er  th e  U n i te d  

S t a t e s ,  t h e  S t a t e ,  o r  i t s  p o l i t i c a l  s u b d i v i s i o n s . ” A r t .  IV, 

«1A (em p h as is  a d d e d ) .

I n t r o d u c t i o n

W hile th e  an sw er  to  yo u r  q u e s t io n  s h o u ld  b e  p l a i n  

on i t s  f a c e ,  t h e r e  e x i s t  in  A la sk a  a number o f  c o m m iss io n s  

i n  th e  e x e c u t iv e  b ra n c h  whose membership i n c lu d e s  l e g i s l a t o r s  

and  one com m ission  whose membership i n c lu d e s  two l e g i s l a t o r s  

ancl th e  C h ie f  J u s t i c e  o f  th e  S t a t e  Supreme C o u r t .  The 

q u e s t i o n  i s  w h e th e r  t h e s e  m em berships o f f e n d  th e  p r o h i b i t i o n  

a g a i n s t  d u a l  o f f i c e  h o ld in g ,  and i f  n o t ,  w h e th e r  m em b ersh ip  

on th e  Board o f  R eg en ts  by a g o v e rn o r ,  l e g i s l a t o r  o r  ju d g e



i s  a l s o  v a l i d .  I;: i s  our o p in io n  t h a t  n e i t h e r  th e  p r o h i b i t i o n  
a g a in rc  dual o f f i c e  h o ld in g  nor cue s e p a r a t i o n  o f  powers 

d o c t r i n e  a b s o l u t e l y  f o r b i d s  th e  fo rm a t io n  o f  i n t e r - b r a n c h  

com m issions bur. t h a t  th e  Board o f  R egen ts  i s  n o t  an i n t e r  - 

b ra n c h  com m iss ion , and a ju d g e  may n o t ,  t h e r e f o r e ,  s i t  as a 

r e g e n t  w h i le  h o ld in g  o f f i c e .  * /

D is c u s s io n

At th e  o u t s e t  i t  sh o u ld  he n o te d  t h a t  th e  p r o h i b i t i o n

a g a i n s t  d u a l  o f f i c e  h o ld in g  i s  l i t e r a l l y  e n fo r c e d  in  A la sk a .

j v .  J e f f e r s o n , 441 "> (A laska UbS'* . Hie p u rp o se

o f  th e  p r o h i b i t i o n  i s  . . to  guard  a g a i n s t  c o n f l i c t s  o f

i n t e r e s t ,  s e l f - a g g r a n d iz e m e n t ,  c o n c e n t r a t i o n  o f  power, and

d i l u t i o n  o f  s e p a r a t i o n  o f  powers in  r e g a r d  t o  th e  e x e r c i s e .  . .

o f  th e  e x e c u t iv e ,  j u d i c i a l ,  and l e g i s l a t i v e  f u n c t i o n s  o f  our

s t a t e  g o v e rn m e n t ."  I d . , a t  35. The A laska  Supreme C ourt

has c o n c lu d e d  t h a t  th e  v e ry  l i m i t e d  e x c e p t io n s  to  th e  p r o h i b i t i o n

n e c e s s a r i l y  r e s u l t  i n  i t s  v e ry  b ro ad  a p p l i c a t i o n .  I d . ,  a t  3 0 -3 3 .

In  e s s e n c e ,  b e c a u se  o n ly  s e r v i c e  in  th e  armed f o r c e s  and

e l e c t i o n  to  o r  employment by a c o n s t i t u t i o n a l  c o n v e n tio n  a r e

e x c lu d e d ,  th e  p r o h i b i t i o n  must in c lu d e  a l l  o t h e r  o f f i c e s  and 
«

p o s i t i o n s  o f  p r o f i t .  Id .

Ju d g es  and j u s t i c e s  a r e  n o t  o n ly  p r o h i b i t e d  from 

h o ld in g  any o t h e r  o f f i c e  u n d e r  th e  U n ite d  S t a t e s  and th e  

S t a t e  (a s  a r e  l e g i s l a t o r s )  b u t  a l s o  from h o ld in g  any o f f i c e

The Honorable C h r i s t o p h e r  R. Cooke D ecem b er 27, 1976
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* /  By th e  same to k e n ,  n e i t h e r  a l e g i s l a t o r ,  a r t .  I I ,  §5, 
n o r  th e  G overno r , a r t .  I l l ,  §6, may s i t  as a r e g e n t .
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o f  a p o l i t i c a l  s u b d i v i s i o n  (as  i s  th e  g o v e rn o r ) .  P l a i n l y ,  

th e  f ra m e rs  o f  o u r  c o n s t i t u t i o n  imposed a b ro a d  b a r  a g a i n s t  

c o n f l i c t s  o f  i n t e r e s t  on th e  j u d i c i a r y  and th e  c h i e f  e x e c u t iv e .  

A lask a  C o n s t i t u t i o n ,  A r t .  I I ,  §5; a r t .  I l l ,  §6; a r t .  IV,

§14. In e s s e n c e ,  t h a t  i s  th e  l e g a l  c o n te x t  i n  which your 

q u e s t i o n  a r i s e s .  We t u r n  n e x t  to  th e  e x i s t i n g  s i t u a t i o n  

w i th  r e s p e c t  to  th e  i n t e r - b r a n c h  com m issions and th e  board  

o f  r e g e n t s .

The A lask a  Commission on P o s ts e c o n d a ry  E d u ca t io n  

c o n s i s t s  o f  p e r s o n s  who r e p r e s e n t  th e  U n i v e r s i t y  o f  A lask a ,

. ! . .d SJC, th e  D epartm ent o r  E d u c a t io n ,  tnv. c e n e r a l  p u b l i c ,  

v o c a t i o n a l  e d u c a t io n  g ro u p s ,  l o c a l  c o l l e g e  a d v i s o r y  c o u n c i l s ,  

and th e  l e g i s l a t u r e .  AS 1 4 .4 0 .9 0 3 ( a ) .  The com m ission  i s  

" a d v i s o r y , "  on th e  one hand, AS 1 4 .4 0 .9 0 9 ( a ) ,  and som eth ing  

o f  a c l e a r i n g h o u s e ,  on th e  o t h e r .  AS 1 4 .4 0 .9 0 9 ( b ) ( 2 ) ( 4 ) .  

However, i t  does a p p e a r  to  e x e r c i s e  some s o v e r e ig n ,  e x e c u t iv e  

pow ers . AS 1 4 .4 0 .9 0 9 ( b ) ( 1 ) ,  ( 4 ) ,  ( 5 ) ,  and ( 6 ) ,  and AS 

1 4 .4 0 .9 0 9 ( c )  ( i n  p a r t ) .  To th e  e x t e n t  t h a t  i t  does so ,  th e  

p r e s e n c e  o f  members o f  th e  l e g i s l a t u r e  on t h e  com mission 

a p p e a rs  t o  v i o l a t e  th e  p r o h i b i t i o n  a g a i n s t  d u a l  o f f i c e  

h o ld in g ,  A lask a  C o n s t i t u t i o n ,  a r t .  IT , §5, and  th e  s e p a r a t io n  

o f  pow ers d o c t r i n e .  Hampton, J r .  & Co. v .  U n i te d  S t a t e s ,

276 U .S. 294, 405-406 (1928);  Book v .  S t a t e  O f f i c e  B ldg. Commn. , 

149 N.E. 2d 273, 296 ( In d .  1958); Saxby v .  Sonnemann, 149 

N.E. 52.6, 528 (111. 1 9 2 5 ) . * /

* /  B ecause  i t  i s  n o t  germane to  y o u r  q u e s t i o n ,  we do n o t  
d i s c u s s  th e  h i g h l y  q u e s t i o n a b l e  method em ployed f o r  a p p o in t in g  
t h e  members o f  t h i s  com m ission u n d e r  AS 1 4 .4 0 .9 0 3 ( a ) .
S u f f i c e  t o  say  t h a t  th e y  a r e  o f  d u b ious  v a l i d i t y .  Buckley 
v .  V a le o ,  424 U.S. 1 (1 9 7 6 ) .  B rad ner  v . Hammond, 553 P . 2d 1 
(A la sk a  1 9 76).
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The. G o v e rn o r 's  Commission on th e  A d m in i s t r a t i o n  o f  

J u s t i c e ,  AS 4 4 .1 9 .7 4 6 - -7 5 8 ,  i s  e s s e n t i a l l y  an i n t r a - g o v e r n m e n t a l , 

i n t e r - b r a n c h  c l e a r in g h o u s e .  I t  i s  a means fo r  p ro v id in g  

a d v ic e  and exchanges o f  in f o r m a t io n  and recom m endations 

b e tw een  th e  b ra n c h e s  on m a t t e r s  o f  c r im in a l  j u s t i c e .  While 

t h i s  com m ission may i n c i d e n t a l l y  e x e r c i s e  some a d m i n i s t r a t i v e  

pow er, AS 4 4 .1 9 .7 5 6 ,  t h e r e  i s  n o th in g  to  i n d i c a t e  t h a t  t h i s  

e x e r c i s e  i s  n o t  in  f u r t h e r a n c e  o f  each  b r a n c h 's  s e p a r a t e  

pow ers o r  t h a t  any b ra n c h  e n c ro a c h e s  upon o r  t r i o s  to  e x e r c i s e  

t h e  pow ers o f  a n o t h e r .  The e x e c u t iv e  f u n c t i o n s  o f  th e  

cc Rail _ ' s io n  * s s t a f f  a r e  e x p r e . S i /  under cue e x e c u t iv e  b ra n c h .

AS 4 4 .1 9 .7 5 8 .  Were th e  l e g i s l a t i v e  o r  j u d i c i a l  members o f  

t h i s  com m ission  to  e x e r c i s e  powers o f  th e  e x e c u t iv e  b ra n c h ,  

t h e  v a l i d i t y  o f  t h e i r  m em bership  would be much in  d o u b t.

S in c e  a l l  law s a r e  presum ed to  be c o n s t i t u t i o n a l ,  and t h e r e  

i s  n o t h i n g  to  show t h a t  th e  law  e s t a b l i s h i n g  th e  g o v e r n o r 's  

Commission on th e  A d m i n i s t r a t i o n  o f  J u s t i c e  i s  b e in g  a p p l i e d  

i n  an  u n c o n s t i t u t i o n a l  m anner, i t  i s  p ro p e r  to  v iew  th e  

m em bership  o f  th e  l e g i s l a t o r s  and  th e  C h ie f  J u s t i c e  a s  

a d d i t i o n a l  to  t h e i r  o t h e r  d u t i e s ,  i . e . ,  a s  l e g i s l a t i v e  and 

j u d i c i a l  f u n c t i o n s ,  r e p r e s e n t i n g  t h e i r  r e s p e c t i v e  b ra n c h e s  

o f  t h e  go v ern m en t.  * /

* /  We do n o t  comment on th e  a p p a r e n t  d i s p a r i t y  betw een  th e  
s t a t e  and  f e d e r a l  laws on how t h i s  r e p r e s e n t a t i o n  sh o u ld  be 
a c h ie v e d .  Compare AS 4 4 .1 9 .7 4 8  and 754 w i th  42 U .S .C .A . 
§3723. S u f f i c e  t o  say  t h a t  t h e r e  i s  n o th in g  wrong p e r  se 
w i t h  su ch  r e p r e s e n t a t i o n  qua r e p r e s e n t a t i o n .
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A g a i n ,  - e  e m p h a s i z e  t h a t ,  ' / e r e  t h e  l e g i s l a t o r s  o r  

t h e  c h i e f  j u s t i c e  t o  e x e r c i s e  t h e  a d m i n i s t r a t i v e  o r  l a w  

e n f o r c e m e n t  p o w e r s  o f  t h e  e x e c u t i v e  b r a n c h  t h r o u g h  t h e i r  

m e m b e r s h i p  o n  t h i s  c o m m i s s i o n ,  t h e n  t h e  p r o h i b i t i o n  a g a i n s t  

d u a l  o f f i c e  h o l d i n g ,  A l a s k a  C o n s t i t u t i o n ,  a r t .  I I ,  § 5 ,  a n d  

a r t .  I V ,  § 1 4 ,  a n d  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  w o u l d  b e  

v i o l a t e d .

T h e  C o m m i s s i o n  o n  t h e  C o n f e r e n c e  o f  t h e  L a w  o f  t h e  

S e a ,  A S  4 4 . 1 9 . 7 8 9 ,  a l s o  i n  t h e  o f f i c e  o f  t h e  g o v e r n o r  a n d  

s o  ' . c h  m e m b e r s  f r o m  t h e  l e g i s l a t u r e ,  -’ a  e s s e n t i a l l y  a n  

a d v i s o r y  g r o u p .  I t  g a t h e r s  a n d  d i s s e m i n a t e s  i n f o r m a t i o n .  

S i n c e  b o t h  t h e  e x e c u t i v e  a n d  l e g i s l a t i v e  b r a n c h e s  m a y  p e r f o r m  

s u c h  f u n c t i o n s ,  n o  r e a s o n  a p p e a r s  w h y  t h e y  m a y  n o t  d o  t h e m  

t o g e t h e r .  C f . ,  B u c k l e y  v .  V a l e o , 4 2 4  U . S .  1  ( 1 9 7 6 ) .  T h e  

l e g i s l a t o r s  a p p o i n t e d  t o  t h i s  c o m m i s s i o n  m a y  i n  n o  w a y  

e x e r c i s e  o r  e n c r o a c h  o n  t h e  p o w e r s  o f  t h e  e x e c u t i v e  b r a n c h .  

T h e y  s e r v e  o n  i t  m e r e l y  a s  r e p r e s e n t a t i v e s  o f  t h e  l e g i s l a t i v e  

b r a n c h  i n  f u r t h e r a n c e  o f  i t s  l a w  m a k i n g  f u n c t i o n s .

T h e  A l a s k a  I n t e r n a t i o n a l  D e v e l o p m e n t  C o m m i s s i o n ,

A S  4 4 . 1 9 . 4 0 0 ,  i s  a l s o  i n  t h e  o f f i c e  o f  t h e  g o v e r n o r .  I t s  

m e m b e r s  i n c l u d e ,  i n t e r  a l i a , t h e  S t a t e ’ s  c o n g r e s s i o n a l  d e l e ­

g a t i o n  a n d  a  s t a t e  s e n a t o r  a n d  r e p r e s e n t a t i v e .  A S  4 4 . 1 9 . 4 1 0 .  

T h e  G o v e r n o r  i s  c h a i r m a n .  A S  4 4 . 1 9 . 4 3 0 .  I t s  f u n c t i o n s  a r e  

a l m o s t  p u r e l y  a d v i s o r y  a n d  i n f o r m a t i o n a l ,  i . e . ,  i t  h a s  n o  

p o w e r  t o  e x e c u t e .  A S  4 4 . 1 9 . 4 4 0 .  T h e  p r e s e n c e  o f  l e g i s l a t o r s  

o n  t h i s  c o m m i s s i o n  i s  p l a i n l y  i n  a  r e p r e s e n t a t i v e  c a p a c i t y  

a n d  v i o l a t e s  n e i t h e r  t h e  p r o h i b i t i o n  a g a i n s t  d u a l  o f f i c e  

h o l d i n g  n o r  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .
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T h e  R u r a l  A f f a i r s  C o m m i s s i o n  i s  a l s o  i n  t h e  o f f i c e :  

o f  t h e  g o v e r n o r ,  A S  4 4 . 1 9 . 7 2 0 ,  a n d  l e g i s l a t o r s  m a y  b e  a p p o i n t ­

e d  t o  i t .  A S  4 4 . 1 9 .  7 2 2  i ' b )  . T h i s  c o m m i s s i o n ' s  s o l e  f u n c t i o n s  

a r e  t o  g a t h e r  a n d  t o  d i s s e m i n a t e  i n f o r m a t i o n  a n d  m a k e  r e c c m m e n -  

d a c i o n s .  A s  w i t h  s i m i l a r  b o d i e s  d i s c u s s e d  a b o v e ,  n o  r e a s o n  

o c c u r s  w h y  l e g i s l a t o r s  m a y  n o t  s e r v e  o n  s u c h  a  b o d y  i n  a  

r e p r e s e n t a t i v e  c a p a c i t y .

A g a i n ,  w e  e m p h a s i z e  t h a t  w e  a r e  o b s e r v i n g -  - a s  ; n  

m u s t - - t h e  p - o s u m p t i o n  t h a t  a  s t a t u t e  i s  c o n s t i t u t i o n a l .

N o t h i n g  o n  t h e  f a c e  o f  t h e  • ^ v e r a l  s t a t u t e s  e x a m i n e d  h e r e - -  

• . • t t n  t h e  e x c e p t i o n  o f  A d  1 4 . 4 J . > 0 9 ( b ) ( I ) , ( 4 ) - - ( 6 ;  a n d  A S  

1 4 . 4 0 . 9 0 9 ( c )  ( i n  p a r t ) - - r e q u i r e s  t h e  m e m b e r s  o f  o n e  b r a n c h  

t o  e x e r c i s e  t h e  p o w e r s  o f  a n o t h e r  b r a n c h  o r  t o  e x e r c i s e  t h e  

p o w e r s  o f  a n o t h e r  o f f i c e ,  i . e . ,  e a c h  m e r e l y  p e r f o r m s  a d d i t i o n ­

a l  d u t i e s  i n  h i s  c a p a c i t y  a s  l e g i s l a t o r ,  g o v e r n o r ,  a d m i n i s t r a t o r ,  

a n d ,  i n  o n e  i n s t a n c e ,  a s  c h i e f  j u s t i c e .  A c c o r d i n g l y ,  a b s e n t  

a  f a c t u a l  s h o w i n g  o f  e n c r o a c h m e n t - - o r  o f  a c t i n g  i n  a n o t h e r  

c a p a c i t y - - w e  f i n d  n o  o t h e r  c o n s t i t u t i o n a l  o f f e n s e .  S e e , e . g . , 

S t a t e  v .  P o w e l l , 1 4 2  N . E .  4 0 1 ,  4 0 3  ( O h i o  1 9 2 4 ) .  I f - - i n  

f a c t - - a n  e n c r o a c h m e n t  o r  d u a l  o f f i c e  h o l d i n g  w e r e  t o  e x i s t ,  

t h e n  t h e  p r e s u m p t i o n  o f  c o n s t i t u t i o n a l i t y  w o u l d  b e  r e b u t t e d ,  

a n d  o u r  o p i n i o n  w o u l d  b e  d i f f e r e n t .

T h e  B o a r d  o f  R e g e n t s  o f  t h e  U n i v e r s i t y  o f  A l a s k a  

i s  a l t o g e t h e r  d i f f e r e n t  f r o m  t h e s e  a d v i s o r y  a n d  c l e a r i n g h o u s e  

c o m m i s s i o n s .  " T h e  U n i v e r s i t y  o f  A l a s k a  s h a l l  b e  g o v e r n e d  b y  

a  b o a r d  o f  r e g e n t s . "  A l a s k a  C o n s t i t u t i o n ,  A r t .  V I I ,  § 3 .

I t s  f u n c t i o n  i s  t o  . .  f o r m u l a t e  p o l i c y  a n d  a p p o i n t  t h e  

p r e s i d e n t  o f  t h e  u n i v e r s i t y . "  I d .  T h e  l a t t e r  i s  " . . .  t h e

V
O
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e x e c u t i v e  o f f i c e r  o f  t h e  b o a r d . "  I d .  G o v e r n i n g ,  f o r m u l a t i n g  

u n i v e r s i t y  p o l i c i e s ,  a n d  a p p o i n t i n g  u n i v e r s i t y  p r e s i d e n t s  

a r c  e x e c u t i v e  f u n c t i o n s .  C o m p a r e , B r a d n e r  v .  H a m m o n d , J 5 3  

P .  2 d  1  ( A l a s k a  1 9 7 6 ) .  A t  a n y  e v e n t ,  i r  s e e m s  r a t h e r  o b v i o u s  

t h a t  t h e y  a r e  n o t  f u n c t i o n s  o f  t h e  i n d i c i a ? ,  b r a n c h .  C o m p a r e ,  

A l a s k a  S t a t e - O p e r a t e d  S c h o o l  S y  s t e m  v . f l u e  H e r , 5 3 6  ? .  2 d  9 9 ,

1 0 3  ( A l a s k a  1 9 7 5 ) .

■n e s t a b l i s h i n g  t h e  A l a s k a  C o m m i s s i o n  o n  P o s c -  

s e c o n d a r y  e d u c a t i o n ,  t h e  A l a s k a  L e g i s l a t u r e  e x p r e s s l y  a f f i r m e d  

, . t h e  l e g a l  a 1 - t v c r ' : /  f i r  t h e  c~  i r r .  a n d  m a n y  g e t u r  

o f  t n e  s t a t e w i d e  u n i v e r s i t y  s y s t e m  r e m a i n s  w i t h  t h e  B o a r d  o f  

R e g e n t s  o f  t h e  U n i v e r s i t y  o f  A l a s k a  . . .  . "  A S  1 4 . 4 0 . 9 0 1 ( b ) .  

T h i s  a u t h o r i t y  o v e r  t h e  " o p e r a t i o n  a n d  m a n a g e m e n t "  o f  t h e  

u n i v e r s i t y  a r i s e s  f r o m  t h e  A l a s k a  C o n s t i t u t i o n ,  A r t .  V I I ,

§ 3 ,  a n d  i s  m o r e  p a r t i c u l a r l y  p r o v i d e d  f o r  b y  s t a t u t e .  A S  

1 4 . 4 0 . 1 7 0 ,  2 5 0 ,  2 8 0 ,  3 5 0 ,  a n d  3 6 0 .  A l l  t h e  p o w e r s  d e v o l v e d  

u p o n  t h e  b o a r d  a r e  e s s e n t i a l l y  a d m i n i s t r a t i v e ,  i . e . ,  t o  

e x e c u t e  i n  a c c o r d a n c e  w i t h  l a w .

I t  s i m p l y  i s  n o t  w i t h i n  t h e  p r o v i n c e  o f  t h e  o f f i c e  

o f  a  j u d g e  o f  t h e  S u p e r i o r  C o u r t  t o  m a n a g e  a n d  c o n t r o l  t h e  

u n i v e r s i t y ' s  p r o p e r t y  a n d  i n v e s t  i t s  m o n e y ,  e x e c u t e  i t s  

l e a s e s ,  s e l e c t  i t s  l a n d s ,  h i r e  a n d  f i r e  i t s  p r e s i d e n t s ,  s e t  

s a l a r i e s ,  a n d  o t h e r w i s e  m a n a g e  t h e  u n i v e r s i t y .  T h e s e  a r e  

n o t  j u d i c i a l  f u n c t i o n s .

Y o u  s u g g e s t  t h a t  t h e  p o s i t i o n  o f  r e g e n t  i s  n e i t h e r  

a n  o f f i c e  n o r  a  p o s i t i o n  o f  p r o f i t  a s  t h o s e  t e r m s  a r e  u s e d  

i n  t h e  c o n s t i t u t i o n .  T h e  v e r y  l i m i t e d  e x c e p t i o n s  f r o m  t h e  

a p p l i c a t i o n  o f  t h o s e  t e r m s  e x p r e s s l y  m a d e  i n  t h e  c o n s t i t u t i o n ,



T h e  H o n o r a b l e  C h r i s t o p h e r  R . Cook- cernber 2 / , i'-J /h? 0 7 i

P a .o : a  Z i ^ h t

A r c * £ X > 5 5  ( l e g i s l a t o r s ) , A r t  X I X ,  .53 ' «  e x c  ; o . •:«;■•>) ,

p r e c l u d e s  • u r  a r r i v i n g  a t  t h a t  c o n c l u s i o n .  W h i l e -  n o t  a  

r o s i r . i 0 p  p r o i i t . i  e  , n o t  ' a:.V l -  v -  . r  -  •

p o s i t i o n  o f  r e g e n t  o f  t h e  U n i v e r s i t y  o f  A l a s k a  i s  - - I r e o  -  - ••

d e f i n i t i o n -  - a n  o f f i c e  o f  t ^ e  S t  a t *  [ • • • - . . -  • .
* *■ • * -  . L  i-  -  ’J . 1 1 . :  . .  . A  *

few o f f i c e s  p ro v id e d  f o r  by t h e  c o n s t i t u t i o n .  Ar<- "

S e c o n d ,  v e g a n  t o  a r e  a p o i n t e d  t o  - U t r r  n o s i t  i o n s  b y  t h e  

G o v e r n o r , s u b j e c t  t o  c o n f i r m a t i o n  b y  t h e  l e g i s l a t u r e .  I d .

T h e y  h a v e  f i x e d  t e r m s  o f  o f f i c e .  A S  1 4 . A 0 . 1 A 0 .  T h e y  a x e r c i ^ '  

a  s p e c i f i c  a n d  s i g n i f i c a n t  ~ l>a  - f  o f  t h e  x n v s v a ' j - "  n o v e r  o f  

r . . e  " a t e  w h i c h  i s  e x p r e s s l y  p r o v i d e d  f o r  b y  c o n s t i t u t i o n  

a n d  s t a t u t e .  T h e s e  f a c t o r s  a r e  t h o s e  w h i c h  c h a r a c t e r i s e  a n  

o f f i c e  o f  g o v e r n m e n t .  S e e , B e g i c h  v .  J e f f e r s o n , 4 4 1  P . 2 d  

2 7 ,  3 1  n .  1 0  ( A l a s k a  1 9 6 8 ) .  B o t h  B l a c k ' s  a n d  W o r d s  a n d  

P h r a s e s  s o  t h o r o u g h l y  c o n f i r m  t h i s  v i e w  t h a t  f u r t h e r  c i t a t i o n  

w o u l d  b e  v a s t e f u l l y  r e d u n d a n t .

A  j u d g e  d o e s  n o t  s i t  o n  t h e  B o a r d  o f  R e g e n t s  i n  a  

r e p r e s e n t a t i v e  c a p a c i t y  o f  t h e  j u d i c i a l  b r a n c h .  W h e n  h e  

s i t s  a s  a  r e g e n t  h e  i s  n o t  e x e r c i s i n g  j u d i c i a l  p o w e r  b u t  

r a t h e r  c e r t a i n  e x e c u t i v e  p o w e r s  o f  c o n t r o l  v e s t e d  i n  t h e  

r e g e n t s  o v e r  t h e  S t a t e ' s  s o l e  i n s t i t u t i o n  o f  h i g h e r  l e a r n i n g .  

T h i s  h e  m a y  n e t  d o .  A l a s k a  C o n s t i t u t i o n ,  A r t .  I V ,  § 1 4 .  T h e  

U n i v e r s i t y  o f  A l a s k a  i s  a n  i n s t r u m e n t a l i t y  o f  t h e  S t a t e ,  a n d  

m e m b e r s h i p  o n  i t s  B o a r d  o f  R e g e n t s  i s  n e c e s s a r i l y  a n  o f f i c e  

u n d e r  t h e  S t a t e .  C o m p a r e ,  U n i v e r s i t y  o f  A l a s k a  v .  N a t i o n a l  A i r ­

c r a f t  L e a s i n g ,  L t d . , . 5 3 6  P . 2 d  1 2 1  ( A l a s k a  1 9 7 5 )  w i t h , B e g i c h  

v .  J e f f e r s o n ,  4 4 1  ? . 2 d  2 7  ( A l a s k a  1 9 6 8 ) .



T h e  H o n o r a b l e  C h r i s t o p h e r  R .  C o o k e -  D e c e m b e r  2 7 ,  1 9 7
P age N in e

A c c o r d i n g l y ,  I t  i s  o u r  v i e w  c h a t  i t  w o u l d  : m p r o p  

f o r  y o u  C o  c o n C i n u e  t o  s e r v e  a s  a  r e g e n t  c l ’ t h e  U r . i v a r . - : i t y  

o f  A l a s k a .  W e  w o u l d  a p p r e c i a t e  y o u r  r e s i g n a t i o n  f r o n t  t h a t  o f  

a t  y o u r  e a r l i e s t  c o n v e n i e n c e .

: _ n c e r e  l y ,

A V R L M  A .  G R O S S  
A T T O R N E Y  G E N E R A L .

/ / n  . u j j

3 v :
R o d g e r '  .v.  1  a g u a i r — ^ 

A s s i s t a n t  A t t o r n e y  G e n e r a l

c c :  . o n .  J a y  H a m m o n d ,  G o v e r n o r
d o n .  R o b e r t  B o o c h e v e r ,  C h i e f  J u s t i c e  
M r .  R o b e r t  H i a t t ,  P r e s i d e n t ,  U n i v e r s i t y  o f  A l a s k a  
M r .  A r t h u r  H .  S n o w d e n ,  A d m i n i s t r a t i v e  D i r e c t o r ,  
A l a s k a  C o u r t  S y s t e m



The H o n o ra b le  d e o rg e  Hohnan
S e n a to r
pouch V
J u n e a u , A la s k a  59311

Ke: t,</0.5\J.fv«t:iar.-'iliuy o f
l e g i s l a t o r s  s e r v i n g  ou 
s t a t e  bond  conanittee .
Our f i l e  J - 6 5 - 2 6 5 - 7 3

Dear S e n a to r  Hokaan;

You h av e  a s k e d  w h e th e r  i t  w ou ld  b e  c o n s t i t u t i o n a l  

fo r  t h e  cha irr .i*a  o f  t h e  House and  Seoaiw. f i n a n c e  ccr.nTi.Ltt e e s  

to " ■ :■ . '• .it*  • *.-* ■.

The s h o r t  an sw er  i s  n o .

The A la s k a  C o n s t i t u t i o n  p ro v i  d«3 for. t h e  s e p a r a ­

t io n  o r  p o w ers  b e tw een  t h e  l e g i s l a t i v e ,  j u d i c i a l , and  ex ecu ­

t i v e  b r a n c h e s  o f  t h e  governm ent., •y.ni-ynr v> ! ; ! 5 5 3  

?. 2d 1 (A la s k a  1 9 7 5 ) ;  L aeg e  v .  K h a t in ,  379 P. 2 1  447 ( A  In  sk a  

1953). The d o c t r i n e  o f  the* s e p a r a t i o n  o f  p o w e rs  p r e c l u d e s  

one b r a n c h  c ro n  e .:a rcL r.iiig  t h e  p e w ?  o f  . . ' ic th : - . . , Havro to n  

j r . & Co v .  U n i te d  S t a t e s ,, 276 Ik S .  3';4 <3 9 2 8 ) .  Voir n a y  cu e  

branch, i n t r u d e  i n t o  t h e  f u n c t i o n s  o f  a n o t h e r ,  l labur v  v .



w » r

S e n a to r  Hohnan 
Mo •/ember 1-5, 1977 
?aS 3  - -

M adison 5 U .S .  (1 C rouch) 137 , 1 / 0 0  71 ( 3 8 0 3 ) ;  B r o k e r  v .  

H am  e n d , 553 ? . 2 d  1 (A la s k a  1976) The S t a t e  Bond CacsrdLttae 

i s  x v i th in  t h e  e x e c u t i v e  b ra n c h  ar.ci p e r fo rm s  e x e c u t i v e  f u n c ­

t i o n s .  AS 3 7 .1 5 .1 0 1  -  160; c f . ,  j / - i lk a r  y .  A l e ak a  S t a t e 

H tg . A s s * n . , 415 ? . 2 d  245 (A la sk a  i 954). A c c o r d in g ly ,  

b e r s h i p  on  t h e  co m m ittee  by  members o f  t h e  l e g i s l a t u r e  xvould 

v i o l a t e  t h e  s e p a r a t i o n  o f  p o v e r s  d o c t r i n e .

A d d i t i o n a l l y ,  t h e  A lask a  C o n s t i t u t i o n  p r tr jb ib i ts  

m e m b e r s  o f  t h e  l e g i s l a t u r e  f r o m  h o l d i n g  a n y  o t h e r  o f f i c e .  

A l a s k a  C o n s t . ,  a r t .  I I ,  5 5 ;  B e g i c h  v .  J e f f e r s o n ,  441 P . 2 d  2 7  

( A l a s k a  1 9 6 3 ) .  W h i l e  3 o m e  j u r i s d i c t i o n s  a l l o w  i n t e r - b r a n c h  

c o m m i t t e e s  f o r  f i n a n c i a l  n a t t e r s ,  W o o d w a r d  v .  'i i l a y >

1 5 2  S o  2 d  4 1  ( L a .  1 9 6 3 ) ,  t h e  p r o h i b i t i o n s  n o n - r a i n e d  i n  a r t : .  

I I ,  5 3  a r e  l i t e r a l l y  a n d  s t r i c t l y  e n f o r c e d  i n  / J . . a s k a .  W a r -  

w i c k  y .  S t a t e  s x  r a l .  C h a n c e ,  5 4 2  P .  2 d  3 3 4  ( A l a s k a  1 9 7 6 ) ;  

B e g i c h  v .  J e f f e r s o n .  4 4 1  P .  2 d  2 7  (A  1 9 6 3 ) .  M e m b e r s h i p

o n  t h e  s t a t e  b o n d  c o m i t t a e  w o u l d  c o n s t i t u t e  d u a l - o f f i c e  

h e  I c i n g  f o r  l e g i s l a t o r s  a n d  v i o l a t e  t h e  p r o h i b i t i o n ,  C f ,  

B o o k  y .  S t a t e  O f f i c e  B l . d g .  C o m m . .  > J . F .  2 d  2 7 3  ( I n d .

1 9 5 3 ) ;  C o in io r .  o f  t h e  J u s t i c e s ,  '  ?rl 3 2 ‘ V \  3 1 6 - 3 1 7

(M ass. 1 9 3 9 ) .

F i n a l l y ,  t h e  a p p o in t i n g  a u t h o r i t y  f o r  o f f i c e s  i n  

t h e  e x e c u t i v e  b r a n c h  i s  t h e  g o v e rn o r .  Br a d n o.r y .  Hammond,



H e  a p p o i n t s  t h a  h e a d s  o f  t h e  p r i n c i p a l  d e p a r i . ' . v m f c s ,  r u d  

t h e r e f o r e ,  n o  p r o b l e m  a r i 3 e 3  f r o m  a  s t a t u t e  w h i c h  p r o v i d e s  

f o r  s e v e r a l  o f  t h e m  t o  s e r v e ,  e x  o f f i c i o ,  a s  i n e i a b o r y  o f  t h e  

b o n d  c o m m i t t e e ,  i . e . ,  t h e y  a r e ,  *.n f a c t ,  a p p o i n t e d  b y  t h e .  

g o v e r n o r .  B u t  i f  t h e  l a w  w e r e  to  d e s i g n a t e  l e g i s l a t i v e  

c o m m i t t e e  c h a i r m a n ,  i . e . ,  p g r m ;  a p p a i n t t d  l . p  u h e  l e g i s l a ­

t u r e  o r  i t s  o f f i c e r s ,  t o  h o l d  a n  o f f i c e  i n  t h e  o x e u a t i v e  

b r a n c h ,  t h e n  t h e r e  w o u l d  b e  a  s e r i o u s  c o n s t i t u t i o n a l  p r o ­

b l e m .  B u c k l e y  v .  V a l e o ,  4 2 4  U . S .  1  ( 1 9 7 6 ) ;  c f . ,  B r a d n e r  y .  

H a m m o n d ,  5 5 3  P . 2 d  1  ( A l a s k a  1 9 7 5 ) .

I t  i s  n o t  o u r  o p i n i o n  t h a t  e i t h e r  t h e  s e p a r a t i o n  

o f  p o w e rs  d o c t r i n e  o r  t h e  p r r h b  ’ t . - o n  n g r d x j . a t :  d u a l -  o f  £ i  c r -  

b o ld in g  a b s o l u t e l y  f c x b i d s  t h e  f o r m a t io n  o f  i n t e r - b r a n c h ,  

c o m m itte e s .  I h o s e  i n t e r - b r a n c h  c o ii- ro it te a s  w h ich , a r e  e s t a ­

b l i s h e d  a s  c le a r . in g h o u 3 2 3  f o r  a s *  « ? : v . c h a a g e  o f  i d e a s  .and a d ­

v i c e  o n  a  g i v e n  s u b j e c t  .and w h i c h  d o  n o t  e : ; c r - ' - i s s *  s o v e r e i g n  

po w er, i . e . , w h ic h  d o  n e t  n a l c a ,  e x e c u t e ,  o r  d e c l a r e ,  t h e  la w , 

do n o t  o f f e n d  e i t h e r  p r o h i b i t i o n .  C f .  ,  B u c k l e y  y .  V a l e o ,

4 2 4  U . S .  1  ( 1 9 7 6 ) :  S t a t s  P o w e l l ,  1 4 2 .  4 , ; 1  ( O h i o

1 ) 2 4 ) .  B u t  a c t i n g  f o r  t h e  S t a t e  t o  c a r r y  o u t  t h e  l a v / e  w h i c h  

u u t h o r i s a  t h e  i s s u a n c e  o f  b o n d s  i s ,  b y  d e f i n i t i o n ,  e x e c u t i n g  

l a v ,  a n d  t h a t  f u n c t i o n  d o e s  f a l l  w i t h i n  t h e  t e r m s  o f  t h e



/#

S e n a t o r  i l o h n a r .  
ticvejuiber 15, 1977 
? a =--2 -j-'-r

p r a h . L j i t i o n .  P c i :  a n o t h e r  “7 2 7 , c i r c u s s i n g  a n ; ’ a d v i  s : ? .  j  o n  

t h e  n a t t e r  2 3 3 7  b e  < t o " n e  b y  a n  i n t e r - b r a n c h  c o n r r a t t e a ;  d e c i d ­

i n g  upon a n d  a c t i n g  o n  t h e  n a t t e r  n a y  n o t .

V e r y  t r u l y  y o u r s ,

AVjPLTJK M. GROSS ATTORSiJJy GSSSBAL

R o d g e r  W .  P a g u e s  
A e s i a t a n t  A t t o r n e y  G e n e r a j .

R v 7 ? :jeh
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Distributed by Speaker Porter 
at the request of Anchorage Municipal Clerk

MON 1 4 :3 0  FAX 907 3434313 UOA CLERK 0002

^ n v tn r , CV.rrmntRnn.
CLERK’S O F F IC E Submitted by: Assemblymembere Falrclough, 

Tremaine
Preparedby: Assembly Office 
For reading: FEBRUARY

ANCHORAGE, ALASKA 
AR NO. 2001-44

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY OPPOSING SENATE 
BILL S8, “AN ACT RELATING TO METROPOLITAN PLANNING ORGANIZATIONS AND TO 
ESTABLISHMENT OF A METROPOLITAN PLANNING ORGANIZATION FOR THE ANCHORAGE 
METROPOLITAN AREA, AND PROVIDING FOR AN EFFECTIVE DATE”

WHEREAS, the current Metropolitan Planning Organization consists of two Assemblymembers, 
the Mayor, and two representatives from the State of Alaska (Department of Transportation and 
Department of Environmental Conservation); and

WHEREAS, the Municipality and the State currently have a balanced and cooperative working 
relationship in the development of transportation and air quality plans; and

WHEREAS, 23 United States Code 134 states that a metropolitan planning organization is 
designated “by agreement among the Governor and the units of general purpose local government."; and

WHEREAS, the Municipality and the Governor must agree to any changes in the existing 
Metropolitan Planning Organization's membership; and

WHEREAS, the action to change the AMATS process, entered into unilaterally by the State of 
Alaska could endanger federal highway funding for Anchorage, which is intended to be handled 
cooperatively between the Municipality and the State; and

WHEREAS, the Assembly does not support inclusion of voting (or nonvoting) members from the 
Senate and the House,

NOW, THEREFORE, the Anchorage Assembly resolves;
Section 1: That the Assembly opposes Senate Bill 88 which modifies the membership of the 

Metropolitan Planning Organization.
Section 2: That the Municipal Clerk forward copies of this resolution to the Governor and the State 

Legislature upon passage and approval.
t  PASSED AND APPROVED by the Anchorage Municipal Assembly thls ^ V ^ 'ay of

2001.
T

ATTEST:



F ISC A L  N O TE

2001 LEGISLATIVE SESSION Bill Version: SB 88
0 Publish Date: ______

STATE O F ALASKA Fiscal Note Number:

Revision Date/Time (Note if correction):___________________________ Dept. Affected;___________ DOT&PF
Title: An act relating to metropolitan planning BRU: Central Region Planning
_______________organizations and to establishment..._______________Component: Central Region Planning
Sponsor: Senator Phillips___________________________________ ____________
Requester: Senate Transportation____________________________Component Number: 557
E x p e n d itu re s /R e v e n u e s (Thousands o f D o lla rs )
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 0.0 0.0 0.0 0.0 0 .0 0.0
Travel 0.0 0.0 0.0 0.0 0 .0 0.0
Contractual 0.0 0 .0 0 .0 0.0 0 .0 0.0
Supplies 0.0 0 .0 0 .0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0 .0 0.0
Land & Structures 0.0 0 .0 0.0 0.0 0 .0 0.0
Grants & Claims 0.0 0.0 0 .0 0.0 0 .0 0.0
Miscellaneous 0.0 0 .0 0.0 0 .0 0 .0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 I 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE________________________   (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

0 .0 0 .0 0.0 0 .0 0.0 0.0
0.0 0.0 0.0 0.0 0 .0 0.0
0.0 0 .0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0 .0 0.0
0.0 0 .0 0.0 0 .0 0.0 0.0
0.0 0.0 0.0 0 .0 0 .0 0.0

TOTAL 0.0 0 .0 0.0 0 .0 0 .0 0.0

Estimate o f any  cu rren t yea r (FY2001) cost: 0.0
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0
ANALYSIS: (Attach a  separate pa qe  i f  necessary)
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Agency
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A L A S K A  S T A T E  L E G I S L A T U R E
SENATO R RAN DY PHILLIPS

Senate District L

Session (Jan-May)
Slate Capitol, Rm 103 
Juneau, AK 99801 
(907) 465-4949 
(907) 465-4979 Fax 
Toll Free Anchorage Area 
800-478-4950
Interim
P.O. Box 142 
Eagle River, AK 99577 
(907) 694-4949 
(907) 694-4948 Fax

February 13, 2001

Honorable John Cowdery 
Senate Transportation Committee 
State Capitol 
Juneau, AK 99801

Re: SB88 Metropolitan Planning Organizations

Dear Chairman Cowdery,

SB88, "An Act relating to metropolitan planning organizations and to 
establishment of a metropolitan planning organization for the Anchorage 
metropolitan area," would add two legislators on certain metropolitan planning 
organizations.

The purpose of SB88 is to assist in making the Anchorage Metropolitan Area 
Transportation Study, (AMATS), more responsive to the needs of communities. 
Many legislators feel that they are asked to approve state funding for the 
development of a multi-modal transportation system-including those projects 
that have not been established as local community priorities. Legislators have a 
direct link to constituents and community councils where many of the needs are 
initiated, and therefore, should have more input into the AMATS Policy 
Committee.

SB88 adds two legislators from the Anchorage Caucus to the AMATS 
Committee, increasing the voting Policy Committee from five to seven 
representatives, and will provide a more adequate level of citizen representation.

Sponsor Statement

Sincerely,
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February 13, 2001

Honorable John Cowdery 
Senate Transportation Committee 
State Capitol 
Juneau, AK. 99801

Re: SB88 Metropolitan Planning Organizations
Request for Hearing

Dear Chairman Cowdery,

As sponsor of SB88, "An Act relating to metropolitan planning organizations and 
to establishment of a metropolitan planning organization for the Anchorage 
metropolitan area," I respectfully request a hearing in the Senate Transportation 
Committee as soon as possible.

Thank you for your assistance.
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