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January 31, 2002

M EM ORANDUM

To: Senator Cowdery, Chair
Senate Transportation Cogjpiittee

From: Senator 01sorcs

Re:

>  r

Committee schedule for SB 265, Physican Assistants and Handicap 
Parking..

I would appreciate a Transportation committee hearing o f SB 265 at your earliest 
convenience. A sponsor statement and sectional is forthcoming. If you need any 
other information, please contact me or Dave Gray in m y office.

Thank you for consideration o f this request.



FISCAL NOTE
S T A T E  O F  A L A S K A

2002 L E G I S L A T I V E  S E S S IO N

Revision Date/Time (Note if correction):________
T i t l e  A n  A c t re la tin g  to  p h y s ic ia n  a s s i s t a n t s

Dept. Affected:
'BRU

Fiscal Note Number:

Bill Version:

() Publish Date:
SB 265

DCED
Insurance (116)

Component Insurance Operations
Sponsor
Requester

Senator Olson
Senate Transportation

E x p e n d itu r e s /R e v e n u e s

Component No. 
(Thousands of Dollars)

354

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate paqe if necessary)

This bill would add physician assistants to the list of health care providers in AS 21.36.090(d). This would 
have the effect of prohibiting an insurer from refusing to cover a service if it is provided by a physician 
assistant, if the service is otherwise covered under the group health insurance plan of the patient/insured. 
No fiscal impact on the Division of Insurance is expected.

Prepared by: 
Division
Approved by: 
Agency

(Revised 9/2001 OM8)

Robert A. Lohr, Director Phone 907-269-7900
Insurance Date/Time 2/15/02 2:45 PM
Deborah B. Sedwick, Commissioner Date 2/15/2002
Department of Community & Economic Development
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SPONSOR STATEMENT 

SB 265, Physician Assistants.

I introduced SB 265 at the request o f the Alaska Academy o f  Physician 

Assistants. Their desire is for the profession o f  physician assistant to be 

specifically included in lists o f health care providers defined for sections o f law 

pertaining to medical liability and to unfair trade practices in the insurance and 

health care business.

Section 1 amends AS 09.55.560(1) to add “physician assistant” to the definitional 

clause for medical liability statutes. Section 2 similarly amends AS 21.36.090(d) 

to include “physician assistant” as a provider that may not be unfairly 

discriminated against by a health insurance company, health maintenance 

organization, or other health delivery organization.

Section 3 responds to a third request o f the academy. It is to allow physicians 

assistants to provide proof o f  eligibility for a special disabled veterans license 

plate and for issuance o f a parking permit for a handicapped or disabled person. 

Eligibility is currently provided by only physicians and advanced nurse 

practitioners.
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W O R K  D R A F T

C S F O R  S E N A T E  B IL L  N O . 265( )

IN  THE LEG ISLA T U R E  OF THE STATE OF A LA S K A  

TW ENTY-SECOND LEG ISLATU RE  - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS OLSON, Lem an, Wilken

A  B IL L  

F O R  A N  A C T  E N T IT L E D

1 || "A n  A c t r e la t in g  to  p h y s ic ia n  a s s is ta n ts ; p ro v id in g  th a t  a  p h y s ic ia n  a s s is ta n t  is a h ea lth

2 || c a re  p ro v id e r  co v e re d  b y  c e r ta in  law s re la tin g  to m ed ica l m a lp ra c tic e  a c tio n s ; a d d in g

3 || p h y sic ian  a s s is ta n ts  to  th e  lis t o f  p ro v id e rs  a g a in s t w h o m  u n fa ir  d isc r im in a tio n  re la tin g

4 || to  h e a lth  c a re  in s u ra n c e  is p ro h ib ite d  a n d  to th e  lis t o f  p ro v id e rs  w h o  ca n  p ro v id e  p ro o f

5 || o f  d isa b le m e n t o r  h a n d ic a p  fo r  th e  p u rp o se  o f  m o to r  v eh ic le  re g is tra tio n  o r  fo r  th e

6 || p u rp o se  o f  o b ta in in g  a  sp ec ia l license p la te  o r  a sp ec ia l p a rk in g  p e rm it;  a n d  p ro v id in g

7 || fo r  a n  effec tiv e  d a te ."

8 II BE IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 || * S ec tion  1. AS 09.55.560(1) is amended to read:

10 || (1) "health care provider" means an acupuncturist licensed under

11 || AS 08.06; an audiologist or speech-language pathologist licensed under AS 08.11; a

12 II chiropractor licensed under AS 08.20; a dental hygienist licensed under AS 08.32; a

13 II dentist licensed under AS 08.36; a nurse licensed under AS 08.68; a dispensing

L
-1- C S S B  265 ( )
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1 optician licensed under AS 08.71; a  naturopath licensed under AS 08.45; an

2 optometrist licensed under AS 08.72; a pharmacist licensed under AS 08.80; a

3 physical therapist or occupational therapist licensed under AS 08.84; a physician o r

4 physician assistan t licensed under AS 08.64; a podiatrist; a psychologist and a

5 psychological associate licensed under AS 08.86; a hospital as defined in

6 AS 18.20.130, including a govemmentally owned or operated hospital; an employee

7 o f  a health care provider acting within the course and scope o f employment; an

8 am bulatory surgical facility and other organizations whose primary purpose is the

9 delivery o f  health care, including a health maintenance organization, individual

10 practice association, integrated delivery system, preferred provider organization or

11 arrangement, and a physical hospital organization;

12 * Sec. 2. AS 21.36.090(d) is amended to read:

13 (d) Except to the extent necessary to comply with AS 21.42.365 and

14 AS 21.56, a person may not practice or permit unfair discrimination against a person

15 who provides a service covered under a group health insurance policy that extends

16 coverage on an expense incurred basis, or under a group service or indemnity type

17 | contract issued by a health maintenance organization or a nonprofit corporation, i f  the

18 service is within the scope o f the provider's occupational license. In this subsection,

19 "provider" means a state licensed physician, physician assistant, dentist, osteopath,

20 optometrist, chiropractor, nurse midwife, advanced nurse practitioner, naturopath,

21 physical therapist, occupational therapist, marital and family therapist, psychologist,

22 psychological associate, [OR] licensed clinical social worker, or certified direct-entry

23 midwife.

24 * Sec. 3. AS 28.10.181(d) is amended to read:

25 (d) Vehicles owned by disabled veterans, including persons disabled in the

26 line o f  duty while serving in the Alaska Territorial Guard, or other persons with

27 disabilities. Upon the request o f a person with a disability that limits or impairs the

28 ability to walk, as defined in 23 C.F.R. 1235.2, the department shall (1) register one

29 passenger vehicle in the name o f the person without charge; and (2) issue a specially

30 designed registration plate that displays (A) recognition o f the disabled veteran if  the

31 applicant's disability originated from the applicant's service with the Alaska Territorial

W O R K  D R A F T  W O R K  D R A F T  2 2 -LS 1 3 3 8 \C
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1 || Guard or the armed forces o f the United States; and (B ) the standard symbol o f
2 || disability (the wheelchair logo). A  disabled veteran who is not otherwise qualified
3 || under this subsection, but who presents to the department written proof that the person
4 || is at least 70 percent disabled or medic Uy handicapped as a consequence o f service in
5 || the Alaska Territorial Guard or the armed forces o f the United States, may register one
6 || passenger vehicle without charge, and the department shall issue a specially designed
7 || registration plate that displays recognition o f the disabled veteran that does not display
8 || the standard handicap symbol and does not cany with it special parking privileges.
9 II For purposes o f this subsection, proof o f disability may be provided by a person

10 || licensed as a physician o r  p h y sic ian  a s s is ta n t  under AS 08.64 or as an advanced
11 || nurse practitioner under AS 08.68.
12 || *  Sec. 4. The uncodified law  o f the State o f Alaska is amended by adding a new section to
13 II read:
14 || A PPL IC A B IL ITY . AS 21.36.090(d), as amended by sec. 2 o f this Act, applies to a
15 || policy o f insurance or group service or indemnity type contract issued or renewed on or after
16 || January 1, 2003.
17 || *  Sec. 5. Sections 2 and 4 o f this Act take effect January 1,2003.

-3-
N e w  T e x t  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]

C S S B  2 65 ( )



*

alaska acafterny of physician assistants
P.O. Box 74187 • Fairbanks, AK 99707-4187
(800) 478-8684 • (907) 455-4649
Fax (907) 452-8373 * Email akapa@eci.net

R E S O L U T IO N

B o a rd  o f  D ire c to r s

Jeanne Clark 
President 
Fairbanks, AK

Fredrick May 
President Elect 
Eagle River, AK

Ed Hall 
Past President 
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T O  A M EN D  A S  0 9 .5 5 .5 6 0  T O  IN C LU D E  PH Y SIC IA N  A S S IS T A N T S  IN 
M ED IC A L LIABILITY S T A T U T E

W H E R E A S , a  p h y s ic ia n  a s s i s t a n t  is l ic e n s e d  to  p ra c tic e  m e d ic in e  u n d e r  
A S  0 8 .6 4 .1 0 7 , A S  0 8 .6 4 .1 7 0 , a n d  12 A A C 4 0 .4 0 0  th ro u g h  12 A A C 4 0 .4 9 0 .

W H E R E A S , th e r e  a r e  a p p ro x im a te ly  2 5 0  p h y s ic ia n  a s s i s t a n t  l i c e n s e e s  in 
th e  s t a t e  o f A la sk a . P h y s ic ia n  a s s i s ta n t s  h a v e  b e e n  p rac tic in g  m e d ic in e  in A la s k a  
fo r m o re  th a n  2 0  y e a rs .

W H E R E A S , p h y s ic ia n  a s s i s t a n t s  c a r e  fo r  o v e r  5 0 ,0 0 0  A la s k a n s  e v e ry  
m o n th , in a  w id e  v a rie ty  o f  in stitu tio n s . P h y s ic ia n  a s s i s t a n t s  a r e  critical fo r th e  
p ro v is io n  o f m e d ic a l c a r e  in re m o te  a r e a s  a n d  v illa g e s  o f  A la sk a .

W H E R E A S , in 1 9 7 6  th e  le g is la tu re  co d ified  th e  law  w ith re g a rd  to  m e d ic a l 
liability. A S  0 9 .5 5 .5 3 0  -  A S  0 9 .5 5 .5 6 0 . T h e  p u rp o s e  o f th e  s ta tu te s  w a s  to  co d ify  
th e  law  o f m e d ic a l m a lp ra c tic e  in o rd e r  to  e s ta b lis h  th a t  th e  law  in A la sk a  in th is  
r e g a rd  is th e  s a m e  a s  e ls e w h e re . A S  0 9 .5 5 .5 3 0 .

W H E R E A S , th e  m e d ic a l liability s t a tu te s  ap p ly  on ly  to  "h ea lth  c a r e  
p ro v id e r s ”, a s  sp ec ifica lly  d e f in e d  by  A S  0 9 .5 5 .5 6 0 . T h e  defin ition  o f "h ea lth  c a r e  
p ro v id e r"  in c lu d e s  a c u p u n c tu r is ts , a u d io lo g is ts , s p e e c h - la n g u a g e  p a th o lo g is ts , 
c h iro p ra c to rs , d e n ta l  h y g ie n is ts , d e n tis ts , n u r s e s ,  o p tic ia n s , n a tu ro p a th s , 
o p to m e tr is ts ,  p h a rm a c is ts ,  p h y s ic a l th e ra p is ts ,  o c c u p a tio n a l th e ra p is ts ,  
p h y s ic ia n s , p o d ia tr is ts , p sy c h o lo g is ts  a n d  p sy c h o lo g ic a l a s s o c ia te s .
A S  0 9 .5 5 .5 6 0 .

W H E R E A S , d u e  to  a  leg is la tiv e  o v e rs ig h t, p h y s ic ia n  a s s i s t a n t s  w e re  n o t 
in c lu d e d  in th e  defin ition  o f "h ea lth  c a r e  p ro v id e r” u n d e r  A S  0 9 .5 5 .5 6 0 . A s  a  
re s u lt , p h y s ic ia n  a s s i s t a n t s  a r e  n o t c o v e re d  by  th e  m e d ic a l liability s ta tu te s .

W H ER EiA S, th e  law  o f m e d ic a l liability sh o u ld  ap p ly  uniform ly  to  all h e a lth  
c a r e  p ro v id e rs  lic e n se d  to  p ra c tic e  m e d ic in e  in th e  s t a te  o f A la sk a , includ ing  
p h y s ic ia n  a s s i s ta n ts .

T h e re fo re  b e  it re s o lv e d  th a t  th e  A la sk a  A c a d e m y  o f P h y s ic ia n  A s s is ta n ts  
w is h e s  to  a m e n d  A S  0 9 .5 5 .5 6 0 (1 )  to  in c lu d e  th e  w o rd s  “p h y sic ia n  a s s i s ta n t  
l ic e n s e d  u n d e r  A S  0 8 .6 4 "  in th e  defin ition  o f h e a lth  c a r e  p rov id er.

mailto:akapa@eci.net


S p e c ia l  A ctio n s  an d  P ro c eed in g s § 09.55.560

fc a jj disclosure would have a substantially adverse effect on the patient’s condition. 
102 SLA 1976)

N O T E S  T O  D E C I S I O N S

-c ia n  m u s t  e x p l a i n  r i s k  i n  l a y  t e r m s .  —
-R a tify in g  a  r i s k  d o e s  n o t  n e c e s s a r i ly  p ro v id e  

i f n t  w ith  th e  in f o r m a t io n  n e c e s s a ry  fo r  a n  in - 
d  decision. F o r  a  t r i a l  c o u r t  to  d e c id e  o n  su m - 
M udgm ent t h a t  d o c to r  h a s  d isc lo se d  s u ff ic ie n t 

i l l a t io n  to  a llow  a  r e a s o n a b le  p a t i e n t  to  m a k e  a n  
? £ e d  decision  a b o u t  t r e a tm e n t ,  th e  re c o rd  m u s t  

Ujh t h a t  th e  p h y s ic ia n  e x p la in e d  to  th e  p a t i e n t  
/ te rm s  th e  n a tu r e  a n d  s e v e r i ty  o f  th e  r i s k  a n d  

„lelihood o f i t s  o c c u r re n c e . K o rm a n  v. M a ll in , 8 58  
(1145 (A laska  19D3). 

f f r p e r t  t e s t i m o n y  a s  t o  d i s c l o s u r e  s t a n d a r d s  
trequi1-0̂ ' — SC0Pe d is c lo s u re  r e q u ir e d  

_ S f subsection  (a) m u s t  be  m e a s u r e d  b y  w h a t  a  
a ^ a a b le  p a t ie n t  w o u ld  n e e d  to  k n o w  in  o rd e r  to  

r* an in fo rm ed  a n d  i n te l l ig e n t  d e c is io n  a b o u t  th e  
sad t r e a tm e n t .  U n d e r  th e  re a s o n a b le  p a t i e n t  
a  p hy sic ian  m u s t  d is c lo se  th o s e - r is k s  w h ic h  a r e  

ilen’al" to a  r e a s o n a b le  p a t i e n t ’s  d e c is io n  c o n c e rn - 
i trea tm en t. U n d e r  t h i s  v iew , e x p e r t  te s tim o n y  
t im in g  th e  p ro fe s s io n a l s t a n d a r d  o f  d is c lo s u re  is

n o t  a  n e c e s s a ry  e le m e n t  o f  t h e  p la in t i f f ’s  c a s e  b e c a u s e  
th e  sco p e  o f  d is c lo s u re  i3 m e a s u r e d  fro m  t h e  s t a n d ­
p o in t  o f  t h e  p a t i e n t .  K o rm a n  v. M a ll in ,  8 5 8  P .2 d  1145 
(A la s k a  1993).

S i g n e d  i n f o r m e d  c o n s e n t .  —  T h e  r e q u ir e m e n ts  
s e t  fo r th  in  7  A AC 12 .1 2 0  (c) a r e  n o t  in c o n s is te n t  w ith  
th i s  s e c tio n . T h e  re g u la t io n s ,  s im p ly  im p o s e  a  s u p p le ­
m e n ta l  r e q u ir e m e n t  t h a t  t h e  p a t i e n t ’s  m e d ic a l  re c o rd  
c o n ta in  a  " s ig n e d  in fo rm e d  c o n s e n t” b e fo re  a  s u rg ic a l  
p ro c e d u re  m a y  b e g in . S w e e t  v. S is t e r s  o f P ro v id e n c e , 
8 9 5  P .2d  4 8 4  (A la s k a  1995).

V a l i d i t y  o f  r e g u l a t i o n .  —  T h e  t r i a l  c o u r t  in  a n  
e v id e n tia ry  h e a r in g  d id  n o t  a d e q u a te ly  in v e s t ig a te  
th e  a p p lic a t io n  o f  7  A A C  1 2 .12 0(c) w h ic h  r e q u ir e s  a  
s ig n e d  in fo rm e d  c o n s e n t  b e fo re  a  s u rg ic a l  p ro c e d u re  
b e c a u s e  th e r e  w a s  a n  in s u f f ic ie n t  fa c tu a l  b a s is  fro m  
w h ic h  to  c o n c lu d e  t h a t  t h e  r e g u la t io n  e i th e r  w a s  o r  
w a s  n o t  o b s c u re  a n d  w h e th e r  o r  n o t  i t  co u ld  b e  fa i r ly  
in te r p r e te d  to  s e t  th e  s t a n d a r d  o f  c a re . S w e e t  v. 
S is t e r s  o f  P ro v id e n c e , 8 9 5  P .2 d  4 84  (A la s k a  1995).

o lla tc ra l  r e f e r e n c e s .  —  M o d e rn  s t a tu s  o f  v ie w s 
[to general m e a s u re  o f  p h y s ic ia n ’s  d u ty  to  in fo rm  

ent o f r i s k s  o f  p ro p o s e d  t r e a tm e n t ,  8 8  A L R 3 d

E
0f  m ed ica l p r a c t i t io n e r  to  w a rn  p a t i e n t  o f  
uently  d isco v e re d  d a n g e r  fro m  t r e a t m e n t  p re -  
g iven, 12 A LR4 th  41 .

Liability fo r f a i lu re  o f  p h y s ic ia n  to  in fo rm  p a t i e n t  o f

a l te r n a t iv e  m o d es  o f  d ia g n o s is  o r  t r e a tm e n t ,  3 8  
A L R 4 th  900 .

M ed ica l p r a c t i t io n e r ’s l ia b i l i ty  fo r t r c n tm e n t  g iv e n  
c h ild  w i th o u t  p a r e n ts ’ c o n s e n t ,  6 7  A l,R 4 lh  511 .

M a lp ra c t ic e :  p h y s ic ia n ’s  d u ty , u n d e r  in fo rm e d  c o n ­
s e n t  d o c tr in e , to o b ta in  p a t i e n t ’s  c o n s e n t  to  t r e a tm e n t  
in  p reg n an cy - o r c h i ld b i r th  c a s e s ,  8 9  A L R 4 th  7 99 .

T h i S o  U f l u i l  U ^ .
i d  A  rh*jp\£&t\ (iSS&U>)TSec. 09.55.560. D efin itions. In AS 09.55.530 — 09.55.560, 'jx? d ,

?.(!) “health care provider” means an acupuncturist licensed under AS 08.06; an 
diologist licensed under AS 08.11; a chiropractor licensed under AS 08.20; a dental 
gienist licensed under AS 08.32; a dentist licensed under AS 08.36; a nurse licensed 

^der AS 08.68; a dispensing optician licensed under AS 08.71; a naturopath licensed 
IpderAS 08.45; an optometrist licensed under AS 08.72; a pharmacist licensed under AS 
180; a physical therapist or occupational therapist licensed under AS 08.84; a physician 

ficensed under AS 08.64; a podiatrist; a psychologist and a psychological associate 
mjensed under AS 08.86; a hospital as defined in AS 18.20.130, including a governmen- 
$$y owned or operated hospital; an employee of a health care provider acting within the 
$urse and scope of employment; an ambulatory surgical facility and other organizations 
Jtoose primary purpose is the delivery of health care, including a health maintenance 
isJpnization, individual practice association, integrated delivery system, preferred 

organization or arrangement, and a physical hospital organization; 
hi'2) board” means an arbitration board established under AS 09.55.535;

“panel” means an expert advisory panel established under AS 09.55.536;
jfr” ) Professional negligence” means a negligent act or omission by a health 'Provide; ‘
?(5) “

care
r m rendering professional services;
Professional services” means service provided by a health care provider that is 
the scope of services for which the health care provider is licensed and that is not 

bited under the health care provider’s license or by a facility in which the health 
ovider practices. (§ 37 ch 102 SLA 1976; am § 24 ch 177 SLA 1978; am § 6 ch 56 
86; am § 9 ch 131 SLA 1986; § 26 ch 2 FSSLA1987; am § 9 ch 6 SLA 1990; am 
14 SLA 1991; am §§ 26, 27 ch 26 SLA 1997)
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NOTES TO DECISIONS
§ 09.55.535

Q 9 . 5 5 . 5 3 5 .  Voluntary arbitration, (a) A patient and any health care provider 
J^f^'xecute an agreement to submit to arbitration any dispute, controversy, or issue 
Jg lsLg  out of care or treatment by the health care provider during the period that the 

*s ’n f°rce or that has already arisen between the parties. Execution of an 
IM K m en t under this subsection by a patient may not be made a prerequisite to receipt 

are or treatment by the health care provider. 
aR(|>) A n  agreement to arbitrate executed before care or treatment is provided must 
Jn&iearly provide in bold print on the face of the agreement that execution of the agreement 
S s k  the patient is not a prerequisite to receiving care or treatment. If  this subsection is not 
'jB ĉoaiplicd with by the health care provider, the agreement to arbitrate is void. The form 

be used shall be approved in advance by the attorney general of the state to assure it 
-mfiirk inarms both parties to the agreement and properly protects their interests.

(o) The agreement must provide that the person receiving health care may revoke the 
aB agreement within 30 days after execution by notifying the health care provider in 

writing. The period for revocation shall be tolled during any period that the person 
P-'receiving health care is physically unable to execute a revocation. The health care 
g; provider may not revoke the agreement aker its execution.

(d) An arbitration agreement entered into by the parents or legal guardian of a minor 
I '  person receiving health care is binding upon the minor person.
I (e) An agreement to arbitrate between a patient and a hospital must be reexecuted 
I each time a person is admitted to a hospital. The agreement may be extended by written 

agreement of all parties to apply to care after hospitalization. A person receiving 
outpatient care from a hospital or clinic or a member of a health maintenance 
organization may execute an agreement with the hospital that provides for continuation 
of the agreement for a continuing program of treatment or during continued membership.

(f) Upon the filing of_a malpractice claim that is subject to an agreement to arbitrate, 
the claim shall be submitted to an arbitration board. The arbitration board shall consist 
of three arbitrators: one arbitrator designated bv the claimant or claimants, one 
arbitrator designated by the health care provider or providers against whom the claim is 
made, and a third arbitrator designated by mutual agreement who shall serve as 
chairperson of the board. If the parties cannot agree on the third person, the court will 
provide a choice of three or more persons who might serve as chairperson of the 
arbitration board, which shall be from a list of qualified arbitrators furnished by the 
attorney general. Claimant or claimants together and health care provider or providers 
together may each strike one or more names so that after each side has done so at least 
one name remains, providing a basis for the final selection by the court.

(g) The attorney general shall prepare a list of persons consisting of lawyers or other 
persons qualified to serve as chairperson of an arbitration board. They shall be selected 
on basis of their technical expertise, judicial temperament, and capability of impartially 
acting on malpractice claims. The attorney general shall submit a list of at least three 
names whenever requested to do so by the court along with detailed biographical 
information on each person listed.

(h) Each member of the arbitration board shall receive reasonable compensation to be 
paid by the court based on the extent and duration of services rendered. The court shall 
pay the costs of expert witnesses called by the board and the costs of expert witnesses 
called by the parties to the arbitration up to a maximum of three witnesses for each side 
and $150 per day for each expert witness.

(i) The arbitration board may appoint anfexpertadvisorv paneUwith the powers of the 
expert advisory panel under AS 09.55.536, to advise the board on the medical facts of the

,n y. United States, 951 P.2d S51 (Alas-
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(j) The court shall specify the shortest practical deadline for completion of the work of 
the arbitration board, taking into account all the circumstances and the nature of the 
case.

(k) The provisions of the Uniform Arbitration Act, AS 09.43.010 — 09.43.180, apply to 
arbitrations under this section if they do net conflict with the provisions of this section; 
arbitrations under this section shall be conducted in accordance with procedures 

' established by any rules of court which may be adopted and according to provisions of AS 
09.55.540 — 09.55.548 and AS 09.55.554 — 09.55.560, and AS 09.65.090. (§ 33 ch 102 
SLA 1976; am § 22 ch 177 SLA 1978; am § 1 ch 105 SLA 1988)

C r o s s  r e f e r e n c e s .  —  F o r  p u r p o s e  o f  1 97 8  A ct, s e e  C o l l a t e r a l  r e f e r e n c e s .  —  A rb it r a t io n  o f  m edical 
S 1, ch . 177 , S L A  1978, n s  a m e n d e d  by § 8 , ch . 46 , m a lp ra c tic e  c la im s , 8 4  A L R 3d  3 7 5 .
S L A  1982, in  th e  T e m p o ra ry  a n d  S p e c ia l A c ts .

Sec. 09.55.536. Expert advisory panel, (a) In an action for damages due to 
personal injury or death based upon the provision of professional sendees by a health care 
provider, including a person providing services on behalf of a governmental entity, when 
the parties have not agreed to arbitration of the claim under AS 09.55.535, the court shall 
appoint within 20 davs after filing of answer to a summons arfd complaint a three-person 
expert advisory panel unless the court decides that an expert advisory opinion is not 
necessary for a decision in the case. When the action is filed, the court shall, by order, 
determine the professions or sppria)tips tn hp represented on the expert advisory panel, 
giving the parties the opportunity to object or make suggestions.

(b) The expert advisory panel may compel the attendance of witnesses, interview the 
parties, physically examine the injured person if alive, consult with the specialists or 
learned works they consider appropriate, and compel the production of and examine all 
relevant hospital, medical, or other records or materials relating to the health care in 
issue. The panel may meet in camera, but shall maintain a record of any testimony or oral 
statements of witnesses, and shall keep copies of all written statements it receives.

(c) Not more than 30 davs after selection of the panel, the panel shall make a written 
report to the parties and to the court, answering the following questions and other 
questions submitted to the panel by the court in sufficient detail to explain the case and 
the reasons for the panel’s answers:

(1) Why did the claimant seek medical care?
(2) Was a correct diagnosis made? If  not, what was incorrect about the diagnosis?
(3) Was the treatment or lack of treatment appropriate? If  not, what was inappropriate 

about the treatment or lack of treatment?
(4) Was the claimant injured during the course of evaluation or treatment or by failure 

to diagnose or treat?
(5) If  the answer to question 4 is “yes,” what is the nature and extent of the m e d i c a l  

injury?
(6) What specifically caused the medical injury?
(7) Was the medical injury caused by unskillful care? Explain. ^
(8) If  a medical injury had not occurred, what would have been the likely outcome o 

the medical cast? ^
(d) In any case in which the answer to one or more of the questions submitted to ' 

panel depends upon the resolution of factual questions that are not the proper subjec 
expert opinion, the report must so state and may answer questions based P  ̂
hypothetical facts that are fully set out in the opinion. The report must include cop>  ̂
all written statements, opinions, or records relied upon by the panel and ei . 
transcription or other record of any oral statements or opinions; must specify any m ̂  ^  
or scientific authority relied upon by the panel; and must include the results o ^  
physical or mental examination performed on the plaintiff. Each member shall sig* ^  
report and the signature constitutes the member’s adoption of all statemen „
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•onS contained in it; however, a member may, instead of signing the report, submit a 
I*rring or dissenting report that complies with the requirements of this subsection. A 
' ber may not attest to any portion of the report as to which the member is not 
ijfied to give expert testimony.
) The report of the panel with any dissenting or concurring opinion is admissible in 

rlence to the same extent as though its contents were orally testified to by the person 
^oersons preparing it. The court shall delete any portion that would not be admissible 
:L!iiuse of lack °f foundation for opinion testimony, or otherwise. Either party may 
ubmit testimony to support or refute the report. The jury shall be instructed in general 

Ftfjrins that the report shall be considered and evaluated in the same manner as any other 
Pffpert testimony. Any member of the panel may be called by any party and may be
[ “cross-examined as to contents of the report or of that member’s dissenting or
J concurring opinion.
|v, (f) Discovery may not be undertaken in a case until the report of the expert advisory 
I’.'panel is received or 60 days after selection of the panel, whichever occurs first. However,
I d,e court may relax this prohibition upon a showing of good cause by any party. I f  the 
I panel has not completed its report within the 30-day period prescribed in (c) of this 

section, the court may, upon application, grant the panel an additional 30 days.
(g) Members of a panel are entitled to travel expenses and per diem in accordance with 

state law pertaining to members of boards and commissions for all time spent in 
preparing its report. I f  a panel member is called upon as a witness at trial or upon 
deposition, the member is entitled to payment of an expert witness fee, wh 'ch may not 
exceed $150 per day. All expenses incurred by the panel shall be paid uy the court. 
However, in any case in which the court determines that a party has made a patently 
frivolous claim or a patently frivolous denial of liability, it shall order that all costs of the 
expert advisory panel be borne by the party making that claim or denial.

(h) Parties to the case and their counsel may not initiate communication out of court 
with members of the panel on the subject matter of its. inquiry and report or cause or 
solicit others to do so, except through ordinary discovery proceedings.

(i) This section applies regardless of whether a party in the action or the health care 
provider whose professional services are the subject of the action is a governmental entity 
or in the public or private sector. (§ 33 ch 102 SLA 1976; am § 23 ch 177 SLA 1978; am 
§§ 22 — 25 ch 26 SLA 1997)

R c v i s o r ’s  n o t e s .  —  In  1994 , "D isco v ery  m a y  no t"  
w as s u b s t i tu te d  fo r “N o d is c o v e ry  m a y "  in  (O o f  th is  
sec tio n  to  c o n fo rm  th e  se c t io n  to  th e  c u r r e n t  s ty le  o f 
th e  A la s k a  S ta tu te s .

C r o s s  r e f e r e n c e s .  —  F o r  p u rp o s e  o f  1978 A ct, see  
§ 1, ch . 177 , S L A  1 978 , a s  a m e n d e d  by  § 8 , ch . 46, 
S L A  1982 , in  th e  T b m p o ra ry  a n d  S p e c ia l A cts.

F o r  a  s t a t e m e n t  o f  le g is la tiv e  i n te n t  r e la t in g  to  tho  
p ro v is io n s  o f  ch . 2 6 , S L A  1 99 7 , s e e  § 1, ch . 2 6 , SLA 
1997 in  th e  1 99 7  T b m p o ra ry  a n d  S p e c ia l A c ts . F o r 
s e v e ra b il i ty  o f  th e  p ro v is io n s  o f  ch . 26 , SL A  1997 , see  
§ 5 6 , ch . 2 6 , S L A  1997  in  t h e  1997 T e m p o ra ry  an d  
S p e c ia l  A cts.

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1997  a m e n d m e n t ,  
e ffec tive  A u g u s t  7 , 1997 , in  s u b s e c tio n  (a), in s e r te d  “. 
in c lu d in g  a  p e rs o n  p ro v id in g  s e r v ic e s  o n  b e h a l f  o f  a  
g o v e rn m e n ta l  e n ti ty ,"  in  th e  f i r s t  s e n te n c e ;  re w ro te  
s u b se c tio n  (c); in  s u b s e c tio n  (f), a d d e d  “o r  60  d a y s  
a f te r  se le c tio n  o f  th e  p n n e l , w h ic h e v e r  o ccu rs  f i rs t ,” a t  
t h e  e n d  o f th e  f i r s t  s e n te n c e ;  a n d  a d d e d  s u b s e c tio n  (i).

E d i t o r ’s  n o t e s .  —  S e c tio n  5 5 , ch . 2 6 , S L A  1997 
p ro v id e s  t h a t  th e  p ro v is io n s  o f  ch . 2 6 , S L A  1997  a p p ly  
“to  a l l  c a u s e s  o f  a c tio n  a c c r u in g  o n  o r  a f te r  A u g u s t  7, 
1997."

N O T E S  T O  D E C IS IO N S

C h a p t e r  1 0 2 , S L A  1 9 7 6 , e n a c t e d  i n  v i o l a t i o n  o f  
A la s k a  C o n s t . ,  a r t .  I I ,  § 1 4 . —  W h e re  th e  free  
c o n fe re n ce  c o m m it te e  re c o m m e n d e d  a d o p tio n  o f  a  
v e rs io n  o f c h . 102 , S L A  1 9 7 6 , t h a t  d if fe re d  in  m a n y  
re s p e c ts  fro m  th e  v e rs io n  o r ig in a lly  p a s s e d  b y  th e  
h o u se ; th e  f r e e  c o n fe re n c e  c o m m it te e ’s  b ill w a s  p n sse d  
by  th e  s e n a te  b y  a  re c o rd e d  v o te ; b u t  in  th e  h o u se  
t h e r e  w a s  n o  ro ll  c a ll  o r  re c o rd e d  v o te  a n d  th e  free  
c o n fe re n ce  c o m m it te e  b ill w a s  p a s s e d  th e r e  by  a

s im u l ta n e o u s  vo ice  v o te , t h i s  v o ice  v o te  c o n s t i tu te d  
“fin n l p a s sa g e "  o f  ch . 102 , S L A  1 97 6 , a n d  th u s  v io la te d  
t h e  re c o rd e d  v o te  r e q u i r e m e n t  o f  A la s k a  C o n s t.,  a r t .  
I I ,  14. P lu m le y  v. G e o rg e  E . H a le ,  M .D ., In c ., 5 94  P .2d 
4 9 7  (A la sk a  1979).

C o n s t i t u t i o n a l i t y  h o l d i n g  i s  t o  b e  a p p l i e d  p r o -  
s p e c t i v e ly .  —  A lth o u g h  th e  s u p r e m e  c o u r t  h e ld  t h a t  
ch . 102, S L A  19 7 6 , w a s  e n r c te d  in  v io la tio n  o f  th o  
re c o rd e d  v o te  r e q u i r e m e n t  o f  A la s k a  C o n s t., a r t .  II ,
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§ 14, th e  s u p re m e  c o u r t  h e ld  t h a t  i t s  h o ld in g  in  th is  
c a se  s h o u ld  b e  a p p l ie d  p ro s p e c tiv e ly  in  l ig h t  o f  i ts  
c o n c lu s io n s  t h a t  i t s  d e c is io n  w a s  o n e  o f  f i r s t  im p re s ­
s io n , t h a t  s u b s t a n t ia l  re l ia n c e  h a d  fo llow ed from  th e  
l e g is la tu r e ’s  a l te r n a t iv e  in te r p r e ta t io n  o f  law , t h a t  
u n d u e  h a r d s h ip  w o u ld  h a v e  r e s u l te d  from  re t ro a c tiv e  
a p p lic a t io n  o f  i ts  h o ld in g , a n d  t h a t  th e  r a t io n a le  o f  th e  
h o ld in g  d id  n o t  co m p e l re tro a c tiv i ty .  P lu m le y  v. 
G eo rge  E . H o le , M .D ., In c ., 5 9 4  P .2d  4 9 7  (A la sk a  
1979).

S e c t i o n  w a s  n o t  i n v a l i d a t e d .  —  S in c e  n e i th e r  ch . 
102, S L A  1976 , n o r  a n y  o th e r  b ill p re v io u s ly  e n a c te d  
in to  la w  by  v oice  v o te , w ill be  o v e r tu rn e d  by i ts  
in te r p r e ta t io n  o f  A la s k a  C o n s t.,  a r t .  II , § 14, th e  
s u p re m e  c o u r t  d id  n o t  in v a l id a te  th i s  se c tio n . H ow ­
ev er, in  o r d e r  to  e fT ectuate  th e  g o a ls  o f f a irn e s s  a n d  
in te l l ig e n t  advocacy , th e  s u p r e m e  c o u r t  h e ld  t h a t  th is  
s e c tio n  w o u ld  n o t  b e  a p p lic a b le  in  th e  m a lp ra c tic e  
a c tio n s  c o n s o lid a te d  fo r t h i s  a p p e a l .  P lu m le y  v. 
G e o rg e  E . H a le , M .D ., In c ., 5 9 4  P.2d 4 9 7  (A luskn  
1979).

L i f t i n g  b a n  o n  d i s c o v e r y  b e f o r e  p a n e l  r e p o r t .

—  G ood c a u s e  to  l i f t  th e  d is co v e ry  b a n  is  d e m o n ­
s t r a t e d  a s  a  m u t te r  o f  law  w h e n  no  re p o r t  h a s  b een  
is su e d  a f t e r  8 0  d a y s  h a v e  e la p s e d  from  th e  filing  o f 
a n sw e r , i f  th e  p a r ty  w is h in g  to  b e g in  d isco v e ry  is n o t 
re s p o n s ib le  fo r th e  d e lay . R o e th le r  v. L u th e ra n  H osps. 
fit H o m e s  S o c 'y  o f  A m ., 709  P .2 d  4 87  (A la sk a  1985).

C o n s t i t u t i o n a l i t y .  —  T h is  s e c tio n  d oes n o t u n co n ­
s t i tu t io n a l ly  d e p r iv e  a  l i t i g a n t  o f  d u e  p ro cess  o f  law, 
d oes n o t  im p a ir  h is  r ig h t  to  a  j u r y  t r i a l ,  a n d  d o es n o t 
v io la te  s e p a r a t io n  o f  p o w e rs  p r in c ip le s  hy im p e rm is ­
s ib ly  d e le g a t in g  ju d ic ia l  p o w e r to m e m b e rs  o f  th e  
p a n e l. K e y e s  v. H u m a n a  H o sp ., 7 50  P .2d 34.7 (A lask a  
1988).

T h is  s e c t io n  d o e s  n o t  u n c o n s t itu tio n a l ly  depriv e  
m e d ica l p la in t i f f s  o f  th e i r  r ig h t  o f  a c c e ss  to  th e  co urts . 
K eyes v. H u m a n a  H o sp ., 7 5 0  P .2d 343  (A la sk a  1988).

A p p l i e d  in  K e n d a ll  v. S ta t e ,  Div. o f  C a rs ., 692  P.2d 
953  (A la sk u  1984).

Q u o t e d  in  S n y d e r  v. F o o te , 8 2 2  P.2d 1353 (A laska 
1991).

C i t e d  in  K o rm a n  v. M a llin , 8 5 8  P.2d 1145 (A laska 
1993).

C o l l u t c r n !  r e f e r e n c e s .  —  V a lid ity  a n d  c o n s tru e -  D is c lo su re  o f  p r iv ile g e d  p ro c e e d in g s  o f  hosp ita l 
tio n  o f  s t a t e  s t a tu to r y  p ro v is io n  r e la t in g  to  l im ita t io n s  m ed ica l re v ie w  o r  d o c to r  e v a lu a tio n  p ro cesses, 60 
on  a m o u n t  o f  re c o v e ry  in  m e d ic a l m a lp ra c tic e  c la im  A l.IM th  1273. 
u n d  s u b m is s io n  o f  s u c h  c la im  to  p re t r ia l  p a n e l, 80  
A L R 3d  5 83 .

•rBf Sec. 09.55.540. Burden of proof, (a) In a malpractice action based on the negli- 
'  gcncc or wilful misconduct of a hcaith care provider, the plaintiff has the burden of 

proving by a preponderance of the evidence
(1) tho degree of knowledge or skill possessed or the degree of care ordinarily exercised 

under the circumstances, at the time of the act complained of, by health carc providers in 
the field or specialty in which the defendant is practicing;

(2) that the defendant either lacked this degree of knowledge or skill or failed to 
exercise this degree of care; and

(3) that as a proximate result of this lack of knowledge or skill or the failure to exercise 
this degree of care the plaintiff suffered injuries that would not otherwise have been 
incurred.

(b) In malpractice actions there is no presumption of negligence on the part of the 
defendant. (§ 1 ch 49 SLA 1967; am § 34 ch 102 SLA 1976)

N O T E S  T O  D E C IS IO N S

T h e  l a n g u a g e  o f  t h i s  s e c t i o n  i s  s o  c l e a r  a n d  T h e re  is  good la w  in  s u p p o r t  o f  th e  a rg u m e n t th a t n 
u n a m b i g u o u s  t h a t  t h e  s u p r e m e  c o u r t  is  fo rec lo sed  d oc to r n e e d  n o t  in fo rm  th e  p a t i e n t  o f  a ll th e
fro m  b ro a d e n in g  t h e  s t a n d a r d  c o n ta in e d  th e r e in  inv o lv ed  in  a n  o p e ra tio n ;  t h a t  d o c to rs  frequ en tly
th r o u g h  ju d ic ia l  c o n s tru c t io n . P o u l in  v. Z a r tm a n ,  5 42  lo r th e  e x te n t  o f  t h e i r  p re o p e ra tiv e  w a rn in g s  to -
P .2d  2 5 1  (A la s k a  1975), u n m o d if ie d  o n  r e h e a r in g ,  5 4 8  p a r t ic u la r  p a t i e n t  to  av o id  th e  u n n e c e s s a ry  w* _
P .2 d  1 2 9 9  (A la sk a  1976). a n d  a p p r e h e n s io n  w h ic h  su ch  a p p r a is a l  m ig h t a r  ^

O p t o m e t r i s t s  w e r e  n o t  i n c l u d e d  i n  t h i s  s e c t i o n  in  th e  m in d  o f  th e  p a t ie n t .  P a t r i c k  v. SedwicK,
p r i o r  t o  1 9 7 6 . S te e le  v. U n i te d  S ta te s ,  463  F. S u p p . P .2d 4 53  (A la s k a  1 96 4 ). .. n  o r
321  (D . A la s k a  1 978 ). A b s e n c e  o f  s u r g e o n ’s  p e r s o n a l  re c o U c c  '  uJD.

R e q u i r e m e n t s  o f  s u r g e o n 's  r e p o r t .  —  I t  is  in -  o f  r e c o r d e d  f a c t s  n o  d e f e n s e .  — U n d e r)th e
c u m b e n t  u p o n  a  s u rg e o n  to  d e s c r ib e  a c c u r a te ly  a n d  s ta n c e s  o f t h e  i n s t a n t  c a se , th e  c o u r t  w ou ld  no j~o r 0 f
fu lly  in  h is  r e p o r t  o f  a n  o p e r a t io n  e v e r y th in g  o f  th e  a b se n c e  o f  a  s u rg e o n ’s  p e rs o n a l  reco llec  i
c o n se q u e n c e  t h a t  h e  d id  a n d  w h ic h  h is  t r a in e d  ey e  reco rd ed  fa c ts  to  s e rv o  a s  a  d e fe n s e  in  a n  a  ^ o3jta
o b se rv ed  d u r in g  a n  o p e ra tio n . P a t r i c k  v. S ed w ick , 391  m a lp ra c tic e . P a t r i c k  v. S ed w ick , 3 9 1  P-2d 4o
P .2d  4 5 3  (A la s k a  1964). 1964). fo llo w in g

l b  h a v e  m a x im u m  p ro b a t iv e  fo rce , th e  r e p o r t  E x p e n s e s  f o r  r e a r i n g  h e a l t h y  c h i l d  ^
sh o u ld  b e  d ic ta te d  im m e d ia te ly  a f t e r  th e  o p e ra tio n , p r e g n a n c y  m i s d i a g n o s i s .  —  N e g h g en  ^ o t l fors n o u m  u e  a i c t a t c a  im m e c u a ie iy  a rc e r  m e  o p e ra tio n , p r e g n a n c y  m i s a i a g n o s i s .  —  —  fac tion  *or
P a t r ic k  v. S e d w ic k , 391  P .2d  4 53  (A la sk a  1964). d ia g n o se  a  p r e g n a n c y  g iv e s  r is e  to  a  ^  ex ten t

I n f o r m i n g  p a t i e n t  o f  h a z a r d s  o f  o p e r a t i o n .  —  m e d ica l m a lp ra c t ic e  a n d  is  c o m p e n sa b le  to

• 'M
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ges a r e  o rd in a r i ly  a l lo w a b le  in  m a lp ra c tic e  
no re c o v e ry  m a y  b e  a w a r d e d  fo r e x p e n s e s  o f  

„ h e a l th y  ch ild  b o rn  a s  a  r e s u l t  o f  th e  m isd i-  
£  j j  ^  v. U n ite d  S ta t e s ,  951  P .2d  851  (A la sk a

fa c ie  c a s e  o f  n e g l i g e n c e .  —  S ee  P a t r i c k  v. 
|* * £ fc 3 9 1  P .2 d  4 53  (A la s k a  1964).

a s s
> o f  t r i a l  c o u r t  t o  m a k e  f i n d i n g  o f  l a c k  o f  

c o n s e n t  w a s  n o t  c le a r ly  e r ro n e o u s . 
S ed w ick , 391  P .2 d  4 5 3  (A la sk a  1964).

#’■%
f ?  C o lla te ra l  r e f e r e n c e s .  —  Q u a lif ic a t io n  o f  m e d ica l 
'"'iroert w itn e ss , 33  A m . J u r .  P O F 2 d , pp . 179-210 . 
approx im ate  c a u s e , 13 A L R 2 d  11. 
v; A ggravation o f  in ju r ie s  a s  m i t ig a t in g  d a m a g e s  in  
pv jjon  a g a in s t  p h y s ic ia n  o r  s u rg e o n  fo r m a lp ra c tic e ,  
' ’■S0ALK2d 1055.
S:  N ecessity  o f e x p e r t  e v id e n c e  to  s u p p o r t  a n  a c tio n  fo r 

^ 'm alpractice a g a in s t  a  p h y s ic ia n  o r  s u rg e o n , 81 A L R 2d  
697.

I f  C om petency  o f  p h y s ic ia n  o r  s u rg e o n  o f  sch oo l o f  
I practice o th e r  t h a n  t h a t  to  w h ic h  d e fe n d a n t  b e lo n g s  to  

testify in  m a lp ra c tic e  c a se , 8 5  A L R 2d  1022. 
C om petency  o f  g e n e r a l  p r a c t i t io n e r  to  te s ti fy  a s  

i . expert w itn e s s  in  a c tio n  a g a i n s t  s p e c ia l is t  fo r  m e d ica l 
m alp ractice , .'11 A L R 3d  1163.

C om petence  o f  p h y s ic ia n  o r  su rg e o n  fro m  o n e  lo ca l­
ity to te s tify , in  m a lp ra c t ic e  c a se , a s  to  s t a n d a r d  o f

“ S i m i l a r  c o m m u n i t i e s ”  i n s t r u c t i o n  d id  n o t  co n ­
v ey  a  s t a n d a r d  o f  c o n d u c t m o re  l e n ie n t  t h a n  a  n a ­
t io n a l  s t a n d a r d  in s tr u c t io n .  P r i e s t  v. L in d ig , 5 8 3  P .2d 
173  (A la sk a  1978), r e m a n d e d  on o th e r  g ro u n d s , 591 
P .2 d  1299 (A la sk a  1979).

C i te d  in  B a k e r  v. W e rn e r , 654  P .2d  2 63  (A la sk a  
1982).

S t a t e d  in  Y ako v. U n ite d  S ta te s ,  8 91  F .2d  7 3 8  (9 th  
C ir. 1989); K o rm a n  v. M a ll in , 85B P .2 d  1145  (A la sk a  
1993).

c a re  re q u ire d  o f  d e fe n d a n t  p ra c t ic in g  in  a n o th e r  lo ca l­
ity , 3 7  A L R 3d  420.

N e c e ss ity  a n d  su ff ic ien cy  o f  s h o w in g  o f  m e d ica l 
w itn e s s ’ fa m il ia r i ty  w ith  p a r t ic u la r  m e d ic a l o r s u r g i ­
ca l te c h n iq u e  inv o lv ed  in  s u i t ,  46  A L R 3d  275 .

P a t i e n t ’s  fa i lu re  to  r e tu r n ,  a s  d ir e c te d , fo r e x a m in a ­
t io n  o r  t r e a tm e n t  a s  c o n tr ib u to ry  n e g lig e n c e , 100 
A L R 3d  723.

P ro p r ie ty , in  m e d ic a l m a lp ra c tic e  c a se , o f  a d m i tt in g  
te s tim o n y  re g a r d in g  p h y s ic ia n 's  u s u a l  c u s to m  o r  h a b i t  
in  o rd e r  to  e s ta b l is h  n o n lia b ili ty , 10 A L R 4 th  1243.

S ta n d a r d  o f  c a re  o w ed  to  p a t i e n t  by  m e d ic a l sp e c ia l­
i s t  a s  d e te r m in e d  by  loca l “lik e  co m m u n ity ,"  s t a te ,  
n a t io n a l ,  o r  o th e r  s t a n d a r d s ,  18 A L R 4 th  6 03 .

M a n u f a c tu re r ’s  p a c k a g e  in s e r t  re c o m m e n d a tio n s  a s  
ev id en ce  o f  s t a n d a r d  o f  cn re ,-8 2  A L R 4 lh  166.

Sec. 09.55.546. Advance payments. In an action to recover damages under AS 
09.55.530 — 09.55.560, no advance payment made by the defendant health care provider 
or the professional liability insurer of the defendant to or on behalf of the plaintiff is 
admissible as evidence or may be construed as an admission of liability for injuries or 
damages suffered by the plaintiff; however, a final award in favor of the plaintiff shall be 
reduced to the extent of any advance payment. The advance payment shall inure to the 
exclusive benefit of the defendant or the insurer making the payment. (§ 35 ch 102 SLA 
1976)

Sec. 09.55.547. P lead ing of damages. In a cause of action against a health care 
provider for malpractice, the complaint or any other pleadings may not contain an ad 
damnum clause or monetary amount claimed against the defendant health care provider, 
except as necessary for jurisdictional purposes. (§ 35 ch 102 SLA 1976)

Sec. 09.55.548. Awards, collateral source, (a) Damages shall be awarded in accor­
dance with principles of the common law. The fact finder in a malpractice action shall 
render any award for damages by category of loss. The court may enter a judgment that 
future damages be paid in whole or in part by periodic payments rather than by a 
lump-sum payment; the judgment must include, if necessary, other provisions to assure 
that funds are available as periodic payments become due. Insurance from an authorized 
insurer as defined in AS 21.90.900 is sufficient assurance that funds will be available. Any 
part of the award that is paid on a periodic basis shall be adjusted annually according to 
changes in the consumer price index in the community where the claimant resides. In 
this subsection, “future damages” includes damages for future medical treatment, care or 
custody, loss of future earnings, or loss of bodily function of the claimant.

(b) Except when the collateral source is a federal program that by law must seek 
subrogation and except death benefits paid under life insurance, a claimant may only 
recover damages from the defendant that exceed amounts received by the claimant as 
compensation for the injuries from collateral sources, whether private, group, or 
governmental, and whether contributory or noncontributoiy. Evidence of collateral
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sources, other than a federal program that must by law seek subrogation and the death 
benefit paid under life insurance, is admissible after the fact finder has rendered an 
award. The court may take into account the value of claimant’s rights to coverage 
exhausted or depleted by payment of these collateral benefits by adding back a 
reasonable estimate of their probable value, or by earmarking and holding for possible 
periodic payment under (a) of this section that amount of the award that would otherwise 
have been deducted, to see if  the impairment of claimant’s rights actually takes place in 
the future. (§ 35 ch 102 SLA 1976; am § 7 ch 30 SLA 1992)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1992  a m e n d m e n t ,  p re c e d in g  “is  s u f f ic ie n t” in  th e  fo u r th  s m li - n c r  an d  
e ffe c tiv e  M a y  16, 199 2 , in  s u b s e c tio n  (a ), d e le te d  “o r  m a d e  a  s ty l is t ic  c h a n g e  in  th e  fif th  s e n te n c e ,  
fro m  t h e  M e d ic a l I n d e m n ity  C o rp o r a tio n  o f  A la sk a "

Sec. 09.55.550. Ju ry  instructions. In medical malpractice actions the jury shall be 
instructed that the plaintiff has the burden of proving the health care provider’s 
negligence or wilful misconduct in accordance with the standard of proof specified in AS 
09.55.540. The jury shall be further instructed that injury alone does not raise a 
presumption of the health care provider’s negligence or misconduct. (§ 1 ch 49 SLA 1967; 
am § 36 ch 102 SLA 1976)

N O T E S  T O  D E C IS IO N S

T h i s  s e c t i o n  s p e c i f i c a l l y  r u l e s  o u t  a n y  p r o -  m od ified  o n  r e h e a r in g ,  5 4 8  I’.2 il 129!) (A la sk a  1976). 
s u m p t i o n s  o f  n e g l i g e n c e  in  m a lp ra c t ic e  c n scs . A p p l ie d  in  P r i e s t  v. I .in d ig , 58.') I’.2d  17.') (A laska 
P o u lin  v. Z a r tm a n ,  5 4 2  P.2d 2 5 1  (A la s k a  1975), u n -  1978).

C o l l a t e r a l  r e f e r e n c e s .  —  P r o p r ie ty  a n d  cfToct o f  P ro p r ie ty  a n d  e ffe c t o f  in s t r u c t io n s  in  c ivil case  on 
in s t r u c t io n  o r  a r g u m e n t  d ir e c t in g  n t te n t io n  to  in ju ry  th e  w e ig h t o r  r e l i a b i l i ty  o f  m e d ic a l e x p e r t  testim ony,
to  d e f e n d a n t ’s  p ro fe s s io n a l  r e p u ta t io n  o r  s ta n d in g ,  74 86  ALH2(I 10118.
A L R 2d  6 6 2 .

Sec. 09.55.554. Im m un ity  for oral contracts. A cause of action against a health 
carc provider does not arise for breach of an oral contract to provide a cure or achieve a 
specific medical result. (§ 37 ch 102 SLA 1976)

R e v i s o r ’s  n o t e s .  —  I n  1 99 4 , “A  c a u s e  o f  a c tio n  c u r r e n t  s ty le  o f  t h e  A la s k a  S ta tu te s ,  
a g a in s t  a  h e a l th  c a re  p ro v id e r  d o e s  n o t  a r is e "  w a s  C r o s s  r e f e r e n c e s .  —  F o r  o th e r  im m u n ity  provi- 
s u b s t i t u te d  fo r “N o c a u s e  o f  a c t io n  a g a in s t  a  h e a l th  s io n s  re la te d  to  h e a l t h  c a re  p ro v id e rs , see Ab
c a re  p ro v id e r  a r i s e s ” to  c o n fo rm  th e  se c t io n  to  th e  0 9 .6 5 .0 9 0 , 0 9 .6 5 .0 9 1  a n d  0 9 .6 5 .0 9 5 .

Sec. 09.55.556. Inform ed consent, (a) A health care provider is liable for failure to 
obtain the informed consent of a patient if the claimant establishes by a preponderance 
of the evidence that the provider has failed to inform the patient of the common risks an 
reasonable alternatives to the proposed treatment or procedure, and that but for tna 
failure the claimant would not have consented to the proposed treatment or procedure,

(b) It is a defense to any action for medical malpractice based upon an alleged fauur 
to obtain informed consent that

(1) the risk not disclosed is too commonly known or is too remote to require disclosei >
(2) the patient stated to the health care provider that the patient would undergo ^  

treatment or procedure regardless of the risk involved or that the patient did not wa
be informed of the matters to which the patient would be entitled to be informed) ^  g

(3) under the circumstances consent by or on behalf of the patient was not possi >
(4) the health care provider after considering all of the attendant facts and 

stances used reasonable discretion as to the manner and extent that the alterna •« 
risks were disclosed to the patient because the health care provider reasonably
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January 22 ,2002

To: Senator Donald Olson and Mr. Dave Gray *\)
Re: Addendum for Consideration AS

From: E d H allP A -C V
Alaska Academy o f  Physician Assistants j  p>
(907) 222-7612 w k V
(907) 345-9365 hm  v

D ear Senator O lson and M r. Gray:

I  am  sending you a  copy o f  the current Alaska statutes that address, who is eligible to 
provide p roof o f  disability for issuance o f  handicapped parking permits. Once again it 
appears that w e as Physician Assistants have been excluded as providers o f  medical 
services equivalent to  those o f  N urse Practitioners. It could be the sam e problem in that 
the law  was w ritten before PA ’s became viable providers o f  medical care in Alaska.
Since tliis is sim ilar to our other resolutions, would i t  be possible to  include this all on the 
same bill?

W e appreciate your help and, support in these matters.

R e g a r d
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(d) V eh ic les  o w n ed  by d isab led  v e te ra n s , including p e rso n s  d isab led  in th e  line o f  duty  while 
se rv in g  in th e  A la sk a  Territorial G u ard , o r  o th e r  p e rso n s  with d isabilities. U pon th e  re q u e s t  
o f a  p e rso n  w ith a  disability th a t limits o r  im pairs th e  ability to  walk, a s  d efined  in 2 3  C .F .R . 
1235 .2 , th e  d e p a rtm e n t shall (1) re g is te r  o n e  p a s s e n g e r  veh icle  in th e  n a m e  o f  th e  p e rso n  
w ithout ch a rg e ; a n d  (2) is s u e  a  sp ec ia lly  d e s ig n e d  reg istra tion  p la te  th a t  d isp lay s (A) 
recognition  o f  th e  d isab led  v e te ra n  if th e  ap p lican t's  disability o rig inated  from  th e  ap p lican t's  
se rv ic e  with th e  A la sk a  Territorial G u ard  o r  th e  a rm ed  fo rc e s  o f th e  U nited  S ta te s ;  a n d  (B) 
th e  s ta n d a rd  sym bol o f  disability ( th e  w h ee lch a ir logo). A  d isab led  v e te ra n  w h o  is  not 
o th e rw ise  qualified  u n d e r  th is  su b sec tio n , b u t w h o  p re s e n ts  to  th e  d e p a rtm e n t w ritten  p roof 
th a t th e  p e rso n  is a t  le a s t  7 0  p e rc e n t d isab led  o r  m edically h an d ic ap p e d  a s  a  c o n se q u e n c e  
o f  se rv ic e  in th e  A lask a  Territorial G u a rd  o r th e  a rm ed  fo rces  o f th e  U nited  S ta te s , m ay 
reg is te r o n e  p a s s e n g e r  v eh icle  w ithout ch a rg e , a n d  th e  d ep a rtm en t sh a ll is s u e  a  specially  
d es ig n ed  reg istra tio n  p la te  th a t d isp lay s recognition  o f  th e  d isab led  v e te ra n  th a t d o e s  n o t 
d isp lay  th e  s ta n d a rd  h a n d ic ap  sym bol a n d  d o e s  not c a n y  with it sp e c ia l park ing  privileges. 
F o r p u rp o se s  o f  th is  su b sec tio n , p roo f o f  disability m ay  b e  provided  by  a  p e rso n  licen sed  a s  
a  physic ian  u n d e r  A S  0 8 .6 4  o r a s  a n  a d v a n c e d  n u rse  p ractitioner u n d e r  A S  08 .68 .

Note th is does not auth Chiropractor or Poditrist, I t  is questionabe maybe p od ilris t is covered
i

M y Guess that C FR 1235 is the crite ria  used on the app lication

S e c . 2 8 .1 0 .4 9 5 . P ark ing  perm it fo r v eh ic le  transporting  d isab led  p e rso n .

(a) U pon ap p lication  by a  d isab led  o r  m edically  h an d icap p ed  p e rso n , o r  by a n  organization  
th a t tra n sp o rts  d isab led  o r m edically h an d ic ap p e d  p e rso n s , th e  d e p a rtm e n t shall is s u e  to  th e  
applican t, w ithou t ch a rg e , a  sp ec ia l perm it bearin g  th e  control n u m b er o f  th e  applicant. T h e  
perm it is su e d  u n d e r  th is  section , w h e n  d isp layed  in th e  front w indshield  o f  a  p a rk ed  o r 
s tand ing  veh icle , shall p rovide for sp e c ia l consid era tio n  by th e  public w ith re s p e c t  to  th e  
parking  o r s ta n d in g  in d e s ig n a te d  s p a c e s  o f a  v eh icle  th a t is being u se d  fo r th e  
tran sp o rta tion  o f  a  d isab led  o r  m edically  h an d ic ap p e d  p erso n .

(b) A  p e rso n  is n o t entitled  to  u s e  th e  sp ec ia l perm it provided for in (a) o f  th is  sec tion  e x c e p t 
w h en  providing tran sp o rta tio n  for a  d isab led  o r  h an d icap p ed  p e rso n . U pon th e  d e a th  o f  a  
d isab led  o r  h a n d ic a p p e d  p e rso n  to  w hom  a  sp ec ia l perm it h a s  b e e n  issu e d , th e  sp ec ia l 
perm it shall b e  re tu rn ed  to  th e  d e p a r tm e n t tf a n  organization  to  w hich a  sp ec ia l perm it h a s  
b e e n  is su e d  c e a s e s  transporting  d isab led  o r  h an d ic ap p e d  p e rso n s , o r  c e a s e s  operating , it 
shall retu rn  th e  sp ec ia l perm it to  th e  d ep artm en t.

(c) Proof of d isab lem en t o r m edical h an d icap , fo r th e  p u rp o se  of th is  sec tio n , shall b e  th e  
s a m e  a s  th a t  requ ired  fo r th e  p u rp o se s  of A S  28.10 .181(d).
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