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M E M O R A N D U M

DATE: April 28,2001

TO: Senator Gene Therriault, Chair
Legislative Budget & Audit Committee

FROM: Robert D. Storer, Executive Director 0 ^

SUBJECT: Sponsor Statement on Senate Bill 92

SB 92 is an important improvement to current Permanent Fund law. The enhanced 
continuity of Board membership that this legislation provides is identical to that 
currently enjoyed by the Alaska State Pension Investment Board and 18 other boards.

The Board is unanimous in its support for this proposal because the members know, 
first hand, that it takes a great deal of time to gain sufficient knowledge of the Fund's 
operations and investment policies to be able to make informed decisions. As an 
investment professional working with public funds in Alaska for nearly two decades, I 
can attest that the Permanent Fund is a mature fund and that overseeing its complex 
investment structure is necessarily a demanding task. The institutional memory and 
experience of longer-serving members is definitely helpful to new members in fulfilling 
their fiduciary responsibilities.

With removal only for cause, the next Governor will appoint two cabinet members to 
the Board of Trustees shortly after he or she takes office. A third (public) member will 
then be appointed in July of the first yezir of the Governor's term. In July of the 
following year, roughly one and one-half years after taking office, the Governor will 
appoint a second public member, with his or her appointments at that time constituting 
a majority of the members of the Board. This more deliberate schedule for filling Board 
seats, which clearly reflects the intent of one-year staggered terms, would provide 
important continuity for the APFC by eliminating the risk that a new Governor may 
summarily replace all Trustees at one time. In short, we believe this bill serves the best 
long-term interests of the Fund and the people of Alaska.
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E x e c u t i v e  D i r e c t o r ,  A P F C
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D A T E :  M a r c h  7 , 2 0 0 1

R E :  S B  9 2 - " F o r  c a u s e "  r e m o v a l  o f  p u b l i c  m e m b e r s  o f  A P F C  B o a r d  o f  T r u s t e e s  i n
l i g h t  o f B r a d n e r  v .  H a m m o n d

O u r  F i l e  N o .  8 4 6 .1 4

I n  m y  r e c e n t  t e s t i m o n y  t o  t h e  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  o n  S 3  9 2  ( " f o r  c a u s e "  
r e m o v a l  o f  p u b l i c  m e m b e r s  o f  t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  B o a r d  o f  T r u s t e e s ) ,  I  
e x p l a i n e d  w h y  I  t h o u g h t  t h a t  t h e  A l a s k a  S u p r e m e  C o u r t ' s  d e c i s i o n  i n  B r a d n e r  v .  H a m m o n d 1 d i d  
n o t  m e a n  t h a t  t h e  b i l l  w o u l d  b e  u n c o n s t i t u t i o n a l  i f  e n a c t e d .  I  t h o u g h t  i t  m i g h t  b e  h e l p f u l  t o  p u t  
t h o s e  t h o u g h t s  i n  w r i t i n g ,  a l o n g  w i t h  s o m e  f u r t h e r  d i s c u s s i o n  o f  t h e  B r a d n e r  d e c i s i o n .

I n  B r a d n e r ,  t h e  C o u r t  w a s  p r e s e n t e d  w i t h  a  l e g i s l a t i v e  e n a c t m e n t 2 t h a t ,  i n  a d d i t i o n  t o  
c o n f i r m a t i o n  o f  t h e  h e a d  o f  e a c h  p r i n c i p a l  d e p a r t m e n t  ( i . e . ,  c o m m i s s i o n e r s ) ,  r e q u i r e d  l e g i s l a t i v e  
c o n f i r m a t i o n  o f  a l l  d e p a r t m e n t a l  d e p u t y  c o m m i s s i o n e r s  a n d  o f  t h e  d i r e c t o r s  o f  a  n u m b e r  o f  
n a m e d  d i v i s i o n s  w i t h i n  s t a t e  g o v e r n m e n t .  T h e  A l a s k a  c o n s t i t u t i o n  ( A r t i c l e  I I I ,  S e c t i o n  2 5 )  
e x p r e s s l y  p r o v i d e d  f o r  l e g i s l a t i v e  c o n f i r m a t i o n  o f  t h e  h e a d s  o f  e a c h  p r i n c i p a l  d e p a r t m e n t ,  b u t  i t  
w a s  s i l e n t  r e g a r d i n g  t h e  c o n f i r m a t i o n  o f  s u b o r d i n a t e  d e p a r t m e n t a l  o f f i c e r s .  G o v e r n o r  H a m m o n d  
c h a l l e n g e d  t h e  e n a c t m e n t  o n  g r o u n d s  t h a t  i t  v i o l a t e d  t h e  d o c t r i n e  o f  s e p a r a t i o n  o f  p o w e r s  b y  
i m p e r m i s s i b l y  i n t e r f e r i n g  w i th ' t h e  e x e c u t i v e 's  p o w e r  o f  a p p o i n t m e n t .

A f t e r  d i s c u s s i n g  t h e  p u r p o s e  a n d  i m p o i t a n c e  o f  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  ( a n d  t h e  
" c o m p l e m e n t a r y  d o c t r i n e "  o f  c h e c k s  a n d  b a l a n c e s ) ,  t h e  C o u r t  a g r e e d  w i t h  t h e  g o v e r n o r ’s  
p o s i t i o n .  I n  t h a t  d i s c u s s i o n ,  t h e  C o u r t  m a d e  s o m e  o b s e r v a t i o n s  a b o u t  t h o s e  d o c t r i n e s  t h a t  a r e  
i m p o r t a n t  t o  k e e p  in  m i n d ,  g e n e r a l l y ,  w h e n  a n a l y z i n g  t h e  e f f e c t  o f  a  l e g i s l a t i v e  e n a c t m e n t  t h a t  i s

1 553 P . 2 d  1 (A lask a  1976)
2 Section  1, C h ap te r 82, SLA 1975

E . B u d d  S im ps o n  • Jo n  K . T il l in g h a s t  • St e p h e n  F . S o r e n s e n  • L e s l ie  L o n g e n b a u g h  

L . M e r r il l  L o w d e n  • R o n a l d  W . L o r e n s e n  ( o f  c o u n s e l )



c h a l l e n g e d  f o r  e n c r o a c h i n g  o n  t h e  p o w e r s  o f  e i t h e r  ( o r  b o t h )  t h e  e x e c u t i v e  o r  j u d i c i a l  b r a n c h .  I n  
p a r t i c u l a r ,  t h e  C o u r t  p o i n t e d  o u t  t h a t :

B o t h  d o c t r i n e s  a d d r e s s  a n d  a r e  d e s i g n e d  t o  r e s o l v e  t h e  p r o b l e m  o f  e f f i c i e n t
g o v e r n m e n t  a n d  h a v e  a s  t h e i r  g o a l  t h e  p r o t e c t i o n  o f  t h e  e l e c t o r a t e  f r o m  ty r a n n y .

B r a d n e r , a t  6  -  7 . I t  t h e n  w e n t  o n  t o  q u o t e  w i t h  f a v o r  a  s t a t e m e n t  b y  f o r m e r  U .S .  S u p r e m e  C o u r t  
J u s t i c e  B r a n d e i s  i n  w h i c h  h e  s a i d  t h e  p u r p o s e  o f  t h e  d o c t r i n e  o f  s e p a r a t i o n  o f  p o w e r s  w a s  " n o t  to  
p r o m o t e  e f f i c i e n c y  b u t  t o  p r e c l u d e  t h e  e x e r c i s e  o f  a r b i t r a r y  p o w e r . " 3

T h e  l e g i s l a t u r e 's  a t t e m p t  i n  B r a d n e r  t o  t h r o w  a  w i d e r  c o n f i r m a t i o n  n e t  a r o u n d  t h e  
g o v e r n o r 's  a p p o i n t e e s  t h a n  a l l o w e d  b y  t h e  c o n s t i t u t i o n  d i r e c t l y  a n d  c l e a r l y  i m p l i c a t e d  t h e  
c o n c e r n s  i d e n t i f i e d  b y  t h e  C o u r t .  C o n f i r m a t i o n  n e c e s s a r i l y  r e q u i r e s  t h a t  t h e  l e g i s l a t u r e  b e c o m e  
i n v o l v e d  in  e a c h  a n d  e v e r y  o n e  o f  t h e  g o v e r n o r 's  a p p o i n t m e n t s  t h a t  i s  s u b j e c t  to  c o n f i r m a t i o n .  
H i s t o r y  ( b o t h  in  A l a s k a  a n d  e l s e w h e r e )  h a s  s h o w n  t h a t  t h e  c o n f i r m a t i o n  p r o c e s s  c a n  a l l  t o o  e a s i l y  
b e c o m e  p o l i t i c i z e d ,  f r e q u e n t l y  t u r n i n g  i n t o  d e b a t e s  ( a n d  c o m p r o m i s e s )  o v e r  i s s u e s  t h a t  a r e  
u n r e l a t e d  t o  t h e  m e r i t s  o f  t h e  a p p o i n t m e n t ,  i t s e l f .  T h o s e  s i t u a t i o n s  e x e m p l i f y  t h e  " ty r a n n y "  a n d  
th e  " e x e r c i s e  o f  a r b i t r a r y  p o w e r "  t h a t  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  w a s  d e s i g n e d  t o  p r o t e c t  
a g a in s t .

O n  t h e  o t h e r  h a n d ,  t h e  e f f e c t  o n  t h e  w o r k i n g s  o f  g o v e r n m e n t  o f  a  g e n e r a l  l a w  t h a t  d e f i n e s  
th e  c o n d i t i o n s  u n d e r  w h i c h  c e r t a i n  p u b l i c  o f f i c i a l s ,  o n c e  a p p o i n t e d ,  m a y  b e  r e m o v e d  f r o m  o f f i c e  
i s  d i f f e r e n t  b y  s e v e r a l  o r d e r s  o f  m a g n i t u d e .  U n l i k e  t h e  c o n f i r m a t i o n  p r o c e s s  w h e r e  a b s o l u t e l y  n o  
o b j e c t i v e  s t a n d a r d s  f o r  l e g i s l a t i v e  a p p r o v a l  e x i s t ,  t h e  " f o r  c a u s e "  r e m o v a l  s t a n d a r d  p r o p o s e d  b y  
S B  9 2  s e t s  o u t  a  v e r y  s p e c i f i c  s t a n d a r d 4 t h a t  i s  u n i f o r m  i n  i t s  a p p l i c a t i o n  a n d  f o r  w h i c h  r e l i e f  c a n  
b e  o b t a i n e d  b y  a n  a g g r i e v e d  o f f i c i a l  t h r o u g h  t h e  j u d i c i a l  b r a n c h  i f  i t  i s  n o t  p r o p e r l y  a p p l i e d .  
F u r t h e r - a n d  p e r h a p s  e v e n  m o r e  i m p o r t a n t l y - u n d e r  a  " f o r  c a u s e "  r e m o v a l  s t a n d a r d ,  t h e  
l e g i s l a t u r e  p l a y s  n o  r o l e  i n  i n d i v i d u a l  r e m o v a l  d e c i s i o n s :  t h e r e  i s  n o  o p p o r t u n i t y  f o r  i n t e r - b r a n c h  
" ty r a n n y "  o r  " e x e r c i s e  o f  a r b i t r a r y  p o w e r "  t o  a r i s e .

W h e n  I  d e s c r i b e d  t h e s e  i m p o r t a n t  d i f f e r e n c e s  a t  t h e  c o m m i t t e e 's  h e a r i n g ,  S e n a t o r  
T h e r r i a u l t  a s k e d  i f  t h e y  w e r e n ' t  j u s t  a  m a t t e r  o f  d e g r e e ,  r a t h e r  t h a n  r a i s i n g  d i f f e r e n t  l e g a l  
p r i n c i p l e s .  I  t h i n k  h e  w a s  c o r r e c t  i n  m a k i n g  t h a t  p o i n t ,  s i n c e  o u r  c o u r t s  w o u l d  a l m o s t  c e r t a i n l y  
s a y  t h a t  r e m o v a l  o f  a  p u b l i c  o f f i c i a l  i s  a n  i n t e g r a l  a s p e c t  o f  t h e  e x e c u t i v e 's  p o w e r  o f  a p p o i n t m e n t .  
H o w e v e r ,  in  m y  e x p e r i e n c e  t h e  r e s o l u t i o n  o f  m a n y  c o n s t i t u t i o n a l  q u e s t i o n s  h a s  u l t i m a t e l y  b o i l e d  

d o w n  to  o n e  o f  d e g r e e .

Robert D. Storer
March 9,2001
Page 2

3 Id. a t 6, n. 11, qu o ting  d issen ting  op in ion  o f  B rande is, J ., in M vers v. U n ited  S ta tes . 272  U .S . 52 , a t 293 - 95.
4 See m y Jan uary  11 ,2001 m em o to  the  A P F C  T ru stees d iscu ss in g  th e  " fo r  cau se"  standard .



T a k e ,  f o r  e x a m p l e ,  A S  3 7 .1 3 .0 5 0 ( b )  w h i c h  s e t s  o u t  c e r t a i n  s p e c i f i c  q u a l i f i c a t i o n s  f o r  t h e  
p u b l i c  m e m b e r s  o f  A P F C  B o a r d . 5 B e c a u s e  t h a t  p r o v i s i o n  i m p o s e s  t h o s e  q u a l i f i c a t i o n s  f o r  
a p p o i n t m e n t  t o  t h e  B o a r d ,  i t  h a s  t h e  d i r e c t  e f f e c t  o f  l i m i t i n g  t h e  g o v e r n o r 's  a p p o i n t m e n t  p o w e r :  
h e  c a n n o t  s i m p l y  a p p o i n t  a n y  p e r s o n  h e  c h o s e s .  Y e t  I  d o u b t  t h a t  e v e n  t h e  m o s t  a r d e n t  s u p p o r t e r  
o f t h e  p r i m a c y  o f  t h e  e x e c u t i v e 's  a p p o i n t m e n t  p o w e r  w o u l d  s e r i o u s l y  a r g u e  t h a t  s u c h  l e g i s l a t i v e l y  
i m p o s e d  q u a l i f i c a t i o n s  v i o l a t e  o u r  c o n s t i t u t i o n .

A "for cause" removal requirement for a public member of the APFC Board falls 
somewhere between the appointment qualifications of AS 37.13.050(b) (clearly constitutional) 
and a requirement that those members be subject to legislative confirmation (clearly 
unconstitutional). I don't know precisely where the line between what's permissible and what's 
lot might ultimately be drawn, but I do think that SB 92's proposed "for cause" requirement 

would fall on the permissible side of that line.

c c :  J i m  B a l d w i n ,  A s s i s t a n t  A t t o r n e y  G e n e r a l
Jim Kelly, APFC

Robert D. Storer
M arch 9, 2001
Page 3

5 T h a t p ro v isio n  sta tes: "T he fo u r pu b lic  m em bers o f  the b o a rd  m u st have reco g n ized  co m petence and  w ide 
ex p erien ce  in fin ance, investm ents, o r o th e r b u siness m a n ag e m en t-re la ted  fields."
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M E M O R A N D U M

DATE: February 20,2001

TO: Senator Gene Therriault, Chair
Other Members of the Senate State Affairs Committee

FROM: Robert D. Storer, Executive Director (£?>

SUBJECT: Senate Bill 92 -- Removal of members of the Board of
Trustees only for cause

On behalf of the Board of Trustees of the Alaska Permanent Fund Corporation, I 
am writing to thank you for LB&A's introduction of Senate Bill 92, and your 
prompt scheduling of the bill on February 22. I will be present at the hearing and 
look forward to answering any questions you may have.

SB 92 is an important improvement to current Permanent Fund law. The 
enhanced continuity of Board membership that this legislation provides is 
identical to that currently enjoyed by the Alaska State Pension Investment Board 
(ASPIB). Note: I have attached a memorandum prepared by our legal counsel 
which provides some helpful background on this issue.

The Board is unanimous in its support for this proposal because the members 
know, first hand, that it takes a great deal of time to gain sufficient knowledge of 
the Fund's operations and investment policies to be able to make informed 
decisions. As an investment professional working with public funds in Alaska 
for the past 18 years, I can attest that the Permanent Fund is a mature fund and 
that overseeing its complex investment structure is necessarily a demanding task. 
The institutional memory and experience of longer-serving members is definitely 
helpful to new members in fulfilling their fiduciary responsibilities.

In short, we believe this bill serves the best interests of the Fund and the people 
of Alaska.



Here is one example of why continuity is important. The Trustees recently 
decided not to invest in private equities even though over time we believe this 
asset class would provide superior returns to those provided by public equities. 
Because returns from private equities typically underperform in the short term 
and only generate their expected higher returns over time, investing in this asset 
class requires patience and an institutional commitment on the part of the Board.

Part of why the Board decided against investing in private equities was because 
of its collective concern tnat the next Governor might replace the entire Board at 
one time, thereby wiping out the Board's history with -  and understanding of -  
this asset class, including memory of the careful deliberative process this Board 
followed in considering alternative investments. Worse, new, inexperienced 
Trustees might simply choose to liquidate those investments at a time when 
returns are low, rather than staying the course for the longer term.

With removal only for cause, the next Governor will appoint two cabinet 
members to the Board of Trustees shortly after he or she takes office. A third 
(public) member will then be appointed in July of the first year of the Governor's 
term. In July of the following year, roughly one and one-half years after taking 
office, the Governor will appoint a second public member, with his or her 
appointments at that time constituting a majority of the members of the Board. 
This more deliberate schedule for filling Board seats would provide important 
continuity for the APFC that would likely not occur under the present 
appointment scheme by which a new Governor could summarily replace all 
Trustees at one time.

I look forward to discussing this issue with you further, and thank you for your 
consideration.

Senate Bill 92
F eb ru ary  20,2001
P age 2

Attachment



L a w  O f f ic e s  o f

S i m p s o n ,  T i l l i n g h a s t ,  S o r e n s e n  &  L o n g e n b a u g h ,  P.C.

O n e  S e a l a s k a  p l a z a , S u it e  3 0 0  • J u n e a u , A l a s k a  9 9 8 0 1  

TELEPHONE: 9 0 7 -5 8 6 -1 4 0 0  • FAX: 9 0 7 -5 8 6 -3 0 6 5

I n  r e s p o n s e  t o  t h e  B o a r d 's  r e q u e s t  a t  i t s  D e c e m b e r  8 ,  2 0 0 0  m e e t i n g ,  I  h a v e  r e s e a r c h e d  
c o u r t  d e c i s i o n s  t h a t  a r t i c u l a t e  s t a n d a r d s  f o r  t h e  " f o r  c a u s e "  r e m o v a l  o f  b o t h  p u b l i c  a n d  p r i v a t e  
o f f i c e r s  a n d  e m p l o y e e s .  I n  a d d i t i o n ,  t o  d e t e r m i n e  w h e t h e r  a n d  h o w  t h e  t e m i  i s  d e f i n e d  in  t h e  
A l a s k a  s t a t u t e s ,  I  h a v e  a l s o  a t t e m p t e d  t o  i d e n t i f y  a l l  i n s t a n c e s  i n  w h i c h  r e m o v a l  o f  a  p u b l i c  
o f f i c e r  o r  e m p l o y e e  i s  s t a t u t o r i l y  p r o v i d e d  f o r  o n  a  " f o r  c a u s e "  b a s i s .  T h e  m a j o r i t y  o f  " f o r  c a u s e "  
r e m o v a l  s t a t u t e s  i n  A l a s k a  d o  n o t  p r o v i d e  a n y  s t a n d a r d s  b e y o n d  t h e  " f o r  c a u s e "  r e q u i r e m e n t .

I .  J u d i c i a l  A p p r o a c h  to  " C a u s e / F o r  C a u s e " .

T h e  A l a s k a  s t a t u t e s  d e a l i n g  w i t h  t h e  r e m o v a l  o f  p u b l i c  o f f i c e r s  a n d  e m p l o y e e s  u s e  t h r e e  
d i f f e r e n t  t e r m s  to  s t a t e  t h e  s t a n d a r d  f o r  r e m o v a l - - " f o r  c a u s e , "  " g o o d  c a u s e , "  a n d  " j u s t  c a u s e . "  
T h e r e  i s  n o  a p p a r e n t  s i g n i f i c a n c e  to  t h e  c h o i c e  o f  t h e  t e r m  u s e d ,  a n d  c o u r t s  h a v e  r e c o g n i z e d  t h a t  
t h e  t e r m s  a r e  i n t e r c h a n g e a b l e . 1/  T h e  f o c u s  o f  e a c h  t e r m  i s  w h e t h e r  " c a u s e "  f o r  r e m o v a l  e x i s t s .

T h e  f o l l o w i n g  e x c e r p t s  f r o m  tw o  c o u r t  c a s e s  a n d  o n e  l a w  r e v i e w  a r t i c l e  r e f l e c t  t h a t  t h e r e  
i s  n o  s i n g l e ,  w i d e l y  a c c e p t e d  d e f i n i t i o n  o f  " c a u s e "  i n  t h e  c a s e s .  N o n e t h e l e s s ,  t h e y  d o  r e f l e c t  a  
c o m m o n  th e m e :

" G o o d  c a u s e "  c a n n o t  b e  j u s t  a n y  r e a s o n  t h e  B o a r d  d e e m s  s u f f i c i e n t  f o r  t h e  
d i s c h a r g e  o f  t h e  t e a c h e r .  ...  N o t  o n l y  m u s t  t h e r e  b e  " g o o d  c a u s e "  a n d  s u b s t a n t i a l  
e v i d e n c e  i n  s u p p o r t  o f  t h e  c h a r g e ,  b u t  i n  o r d e r  f o r  t h e  f a c t s  t o  s u s t a i n  s u c h  a  
c h a r g e  t h e y  m u s t  b e a r  r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  t e a c h e r 's  f i t n e s s  o r  c a p a c i t y  to  
p e r f o r m  h i s  d u t i e s  i n  t h a t  p o s i t i o n .  . . . W e  f i n d  t h e  t e s t  o f  g o o d  c a u s e  w i t h  
r e s p e c t  t o  p u b l i c  o f f i c e r s  g e n e r a l l y  t o  b e  f a c t s  w h i c h  a r e  r e l a t e d  t o  t h e  o f f i c e  a n d  
a f f e c t  t h e  a d m i n i s t r a t i o n  t h e r e o f .  L u c e r o  v .  M a t h e w s . 9 0 1  P . 2 d  1 1 1 5 ,  1 1 2 2  
( W y o m i n g  1 9 9 5 )  ( c i t a t i o n s  o m i t t e d ) .

' /  See, for example, L o ckhart v. C edar R ap ids C o m m unity  Sch. D ist.. 577  N .W . 2d  845 (Iow a 1998), a t 846-47 
(eq uatin g  "p roper cause" w ith "just cause" and  "fo r cause").

E. B u d d  S im p s o n  • Jo n  K . T il l in g h a s t  • St e p h e n  F. S o r e n s e n  • L e s l ie  L o n g e n b a u g h  

L . M e r r il l  L o w d e n  • R o n a l d  W . L o r e n s e n  (o f  c o u n s e l )
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T h e r e  i s  n o  a l l - e n c o m p a s s i n g  d e f i n i t i o n  o f  " j u s t  c a u s e . "  T h i s  t e r m  d o e s  
e n c o m p a s s ,  h o w e v e r ,  r e a s o n s  t h a t  r e l a t e  t o  a n  e m p l o y e e 's  p e r f o r m a n c e  i n  h i s  o r  
h e r  j o b  a n d  t h e  im p a c t  o f  t h a t  p e r f o r m a n c e  o n  a n  e m p l o y e r 's  a b i l i t y  t o  a t t a i n  i t s  
r e a s o n a b l e  g o a l s .  " J u s t  c a u s e "  a l s o  i n c l u d e s  r e a s o n s  b a s e d  o n  a n  e m p l o y e r 's  
l e g i t i m a t e  b u d g e t a r y  o r  p e r s o n n e l  r e q u i r e m e n t s ,  u n r e l a t e d  to  e m p l o y e e  f a u l t .  " J u s t  
c a u s e "  d o e s  n o t  i n c l u d e  " r e a s o n s  w h i c h  a r e  a r b i t r a r y ,  u n f a i r ,  o r  g e n e r a t e d  o u t  o f  
s o m e  p e t t y  v e n d e t t a . "  L o c k h a r t  v .  C e d a r  R a p i d s  C o m m u n i t y  S c h .  D i s t . . 5 7 7  
N .W .  2 d  8 4 5 ,  8 4 7  ( I o w a  1 9 9 8 )  ( c i t a t i o n s  o m i t t e d )

I n  y e a r s  o f  e x p o s u r e  a n d  s t u d y  a n d  t h o u g h t ,  b o t h  to  a n d  o f  t h e  b a d  a s  w e l l  
a s  t h e  g o o d ,  s o m e  c o n c l u s i o n s  h a v e  i n e v i t a b l y  e m e r g e d ,  a n d  o n e  o f  t h e m  i s  a  
d e f i n i t i o n  o f  w h a t  " ju s t  c a u s e "  p r o b a b l y  i s ,  f o r  h e r e  a n d  r  m .  I t  s e e m s  to  b e  t h a t  
c a u s e  w h i c h ,  t o  a  p r e s u m a b l y - r e a s o n a b l e  A'  e r m i n e r  ...  a p p e a r s  t o  b e  ( n o t  
n e c e s s a r i l y  i s ) ,  f a i r  a n d  r e a s o n a b l e ,  w h e n  a l l  o f  t h e  a p p l i c a b l e  f a c t s  a n d  
c i r c u m s t a n c e s  a r e  c o n s i d e r e d ,  a n d  a r e  v i e w e d  in  t h e  l i g h t  o f  t h e  e t h i c  o f  t h e  t i m e  
a n d  p l a c e .  T h a t 's  a  m o u t h f u l ,  i n  w o r d s ,  b u t  i t  r e a l l y  i s  o n ly ,  b o t t o m - l i n e ,  a n o t h e r  
e x p r e s s i o n  o f  t h e  n o w - c o m m o n  e x p r e s s i o n ,  " f a i r  s h a k e . "  H i l l  &  W e s t h o f f ,  " N o  
S o n g  U n s u n g ,  N o  W i n e  U n t a s t e d , "  4 7  D r a k e  L a w  R e v i e w  3 9 9 , 4 1 1  ( 1 9 9 9 ) .

H e r e 's  m y  o w n  s h o t  a t  a  d e f i n i t i o n  o f  " c a u s e " :  F a i r  m i n d e d  p e o p l e  w i l l  k n o w  i t  w h e n  t h e y  
s e e  i t ,  t a k i n g  i n t o  a c c o u n t  t h e  n e e d s  o f  t h e  o f f i c e  a n d  t h e  p e r f o r m a n c e  a n d  c o n d u c t  o f  t h e  
i n c u m b e n t .

I I .  " C a u s e "  f o r  R e m o v a l  in  t h e  A l a s k a  S t a t u t e s .

O f  t h e  t e r m s  " f o r  c a u s e , "  " g o o d  c a u s e , "  a n d  " j u s t  c a u s e , "  " f o r  c a u s e "  i s  u s e d  m o s t  
f r e q u e n t l y  i n  t h e  A l a s k a  s t a t u t e s  t o  e x p r e s s  a  " c a u s e "  s t a n d a r d  f o r  r e m o v a l  o f  a  p u b l i c  o f f i c e r  o r  
e m p l o y e e .  T h a t  t e r m  a p p e a r s  in  a  t o t a l  o f  1 5  d i f f e r e n t  p r o v i s i o n s .  T h e  " g o o d  c a u s e "  s t a n d a r d  
c o m e s  in  s e c o n d  w i t h  a  t o t a l  o f  t h r e e  p r o v i s i o n s .  " J u s t  c a u s e "  a p p e a r s  o n l y  o n c e .  T w e l v e  o f  
t h e s e  1 9  " c a u s e "  p r o v i s i o n s  s t a t e  o n l y  t h e  s i m p l e  s t a n d a r d ,  w i t h o u t  e i t h e r  d e f i n i t i o n  o r  e x a m p l e .  
S i x  p r o v i s i o n s  i n c l u d e  m u l t i p l e  e x a m p l e s  o f  " c a u s e , "  s u c h  a s  A S  3 1 .0 5 .0 0 7 ( d )  w h i c h  p r o v i d e s  
t h a t  t h e  g o v e r n o r  m a y  r e m o v e  a  m e m b e r  o f  t h e  A l a s k a  O i l  a n d  G a s  C o n s e r v a t i o n  C o m m i s s i o n  
" f o r  c a u s e  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  i n c o m p e t e n c e ,  n e g l e c t  o f  d u t y  o r  m i s c o n d u c t  i n  o f f i c e "  o r  
A S  4 7 .3 0 .6 6 3 ( c )  w h i c h  p r o v i d e s  f o r  r e m o v a l  o f  a  m e m b e r  o f  t h e  A l a s k a  M e n t a l  H e a l t h  B o a r d  
" o n ly  f o r  c a u s e ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  p o o r  a t t e n d a n c e  o r  l a c k  o f  c o n t r i b u t i o n  t o  t h e  
b o a r d 's  w o r k . " 2/  O n e  p r o v i s i o n ,  A S  0 8 .0 4 .0 3 0 ,  p r o v i d e s  o n l y  a  s i n g l e  e x a m p l e  o f  " c a u s e . "

2/  T he m ost co m prehensive  listing ap pears a t A S  4 3 .0 5 .4 1 4 (c ), w h ich  prov ides exam ples o f  "g ood  cause" for 
rem oval o f th e  sta te 's adm in istra tive  law  ju d g es . T h at prov ision  sta tes:

(c) In th is section , "good cause" inc ludes
(1 ) v io lation  o f  the A laska co de  o f  ju d ic ia l co nduct ad o p ted  by  the A laska

Suprem e C ourt;
(2) conviction  o f  a  crim e o f  m oral tu rp itude:



T r u s te e s ,  A P F C  
J a n u a r y  1 1 ,2 0 0 1  
P a g e  3

U n d e r  t h a t  s e c t i o n  a  m e m b e r  o f  t h e  B o a r d  o f  P u b l i c  A c c o u n t a n c y  m a y  b e  r e m o v e d  b y  th e  
g o v e r n o r  " f o r  n e g l e c t  o f  d u t y  o r  o t h e r  j u s t  c a u s e . "  N o  s t a t u t e  a t t e m p t s  t o  s e t  o u t  a  c o m p r e h e n s i v e  
d e f i n i t i o n  o f  " c a u s e . "

I t  s h o u l d  b e  n o t e d  t h a t ,  w i t h i n  t h e  1 9  p r o v i s i o n s  t h a t  r e q u i r e  " c a u s e "  f o r  r e m o v a l  o f  a  
p u b l i c  o f f i c e r  o r  e m p l o y e e ,  s e v e n  c o n d i t i o n  t h e  s t a n d a r d  w i t h  t h e  w o r d  " o n ly "  ( i . e . ,  " m a y  b e  
r e m o v e d  o n l y  f o r  c a u s e " ) .  T h e  o t h e r  1 2 , i n c l u d i n g  A S  3 7 .1 0 .2 1 0 ( d )  w h i c h  e s t a b l i s h e s  a  " f o r  
c a u s e "  s t a n d a r d  f o r  r e m o v a l  o f  m e m b e r s  o f  t h e  A l a s k a  S t a t e  P e n s i o n  I n v e s t m e n t  B o a r d  
( A S P I B ) , 3/  d o  n o t  u s e  " o n ly "  o r  a n y  s i m i l a r  w o r d  o f  l i m i t a t i o n .  B e c a u s e  t h e  r o l e  a n d  
r e s p o n s i b i l i t i e s  o f  t h e  A P F C  B o a r d  a r e  s o  s i m i l a r  t o  t h o s e  o f  A S P I B ,  I d i d  n o t  u s e  t h e  w o r d  
" o n ly "  i n  t h e  a c c o m p a n y i n g  d r a f t  b i l l  a m e n d i n g  A S  3 7 .1 3 .0 7 0 ( a )  t o  p r o v i d e  a  " f o r  c a u s e "  
s t a n d a r d  f o r  r e m o v a l  o f  t h e  p u b l i c  m e m b e r s  o f  t h e  A P F C  B o a r d .  A l t h o u g h  t h e  u s e  o f  " o n ly "  in  
s o m e  " f o r  c a u s e "  p r o v i s i o n s  a p p e a r s  t o  m a k e  a  s o m e w h a t  s t r o n g e r  s t a t e m e n t  a b o u t  t h e  a p p l i c a b l e  
s t a n d a r d  f o r  r e m o v a l ,  f r o m  a  le g a l  p o i n t  o f  v i e w  I b e l i e v e  t h a t  o m i t t i n g  t h a t  w o r d  f r o m  t h e  b i l l  
d o e s  n o t  h a v e  a n y  s u b s t a n t i v e  e f f e c t .  T h e  a p p r o p r i a t e  s t a n d a r d  f o r  r e m o v a l  o f  a  p u b l i c  o f f i c e r  is  
e i t h e r  " a t  w i l l "  o r  " f o r  c a u s e " —i t  c a n 't  b e  b o th .

I h o p e  t h e  p r e c e d i n g  i n f o r m a t i o n  i s  h e lp f u l .

c c :  R o b e r t  D .  S t o r e r ,  E x e c u t i v e  D i r e c t o r ,  A P F C
J i m  B a l d w i n ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  D e p a r t m e n t  o f  L a w

(3 ) un justified  failure to  hand le  the  case lo ad  assigned  o r s im ila r nonfeasance o f
office;

(4 ) failure to m eet the  requ irem ents o f  A S  43 .0 5 .4 2 5  re la ting  to  qualifica tion  for
o ffice; and

(5 ) un reasonab le  failure to  com ply  w ith  the sta tu tes o r  regu la tions regard ing  the 
co n fiden tia lity  o f  tax p ay e r inform ation .

3/  A s su ggested  a t the D ecem b er 8 B oard m eeting , I w ent b ack  ‘h ro ugh  the  leg islative h isto ry  m aterials on the bill 
tha t c rea ted  A S P IB  to  see w h ether there w as any  d iscussion  o f  the  in tended m ean in g  o f  "fo r cause" rem oval o f  
A S P IB  m em bers. F rom  the w ritten  record , it do es not ap p ear th a t th e re  w as.
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J u n e  1 0 ,  X996

H o n o r a b l e  T o n y  K n o w l e s  
G o v e r n o r  
S t a t e  o f  A l a s k a  
P . O .  B o x  1 1 0 0 0 1  
J u n e a u ,  AK 9 9 8 1 1 - 0 0 0 1

R e :  HCS C S SB  8 9 ( P I N )  —  R e l a t i n g  CO
t h e  b o a r d  a n d  s t a f f  o f  t h e  
P e r m a n e n t  F u n d  C o r p o r a t i o n  
O u r  f i l e  8 8 3 - 9 6 - 0 0 7 2 .

D e a r  G o v e r n o r  K n o w l e s ;

A t  y o u r  l e g i s l a t i v e  o f f i c e ' s  r e q u e s t  o n  y o u r  b e h a l f ,  w e  h a v e  
r e v i e w e d  HCS C S SB  8 9  ( F I N ) ,  a  b i l l  r e l a t i n g  t o  t h e  b o a r d  a n d  s t a f f  o f  
t h e  P e r m a n e n t  F u n d  C o r p o r a t i o n .

S e c t i o n  1  o f  t h e  b i l l  w o u l d  i n c r e a s e  t h e  n u m b e r  o f  m e m b e r s  
o n  t h e  b o a r d  f r o m  s i x  t o  s e v e n ,  b y  a d d i n g  a n o t h e r  p u b l i c  m e m b e r  
a p p o i n t e d  b y  t h e  g o v e r n o r .  S e c t i o n  2  o f  t h e  b i l l  w o u l d  r e q u i r e  t h a t  
a t  l e a s t  o n e  p u b l i c  m e m b e r  h a v e  ' r e c o g n i z e d  c o m p e t e n c e  a n d  e x p e r i e n c e  
i n  i n v e s t m e n t  p o r t f o l i o  m a n a g e m e n t , "  S e c t i o n  3 o f  t h e  b i l l  m a k e a  a  
t e c h n i c a l  c h a n g e  t o  c o n f o r m  t o  t h e  i n c r e a s e  i n  t h e  n u m b e r  o f  p u b l i c  
m e m b e r s .  S e c t i o n  4  o f  t h e  b i l l  w o u l d  a l l o w  t h e  g o v e r n o r  t o  r e m o v e  a  
p u b l i c  m e m b e r  o n l y  f o r  c a u s e ,  a n d  d e f i n e s  c a u s e  a s  e i t h e r  i n c o r a p e t a n c y  
o r  m i s f e a s a n c e  o r  m a l f e a s a n c e  i n  o f f i c e ,  s e c t i o n  5  o f  t h e  b i l l  w o u l d  
r e q u i r e  t h e  g o v e r n o r  t o  b a s e  t h e  d e c i s i o n  C o a p p o i n t  a  b o a r d  m e m b e r  
s o l e l y  o n  t h e  b e s t  f i n a n c i a l  i n t e r e s t  o f  t h e  f u n d ,  w o u l d  p r o h i b i t  t h e  
g o v e r n o r  f r o m  a t t e m p t i n g  t o  i n f l u e n c e  t h e  b o a r d  t o  m a k e  a n  i n v e s t m e n t  
d e c i s i o n  t h a t  v i o l a t e s  p r u d e n t  i n v e s t m e n t  p r i n c i p l e s ,  a n d  w o u l d  m a k e  
a  v i o l a t i o n  o f  t h i s  s e c t i o n  a  v i o l a t i o n  o f  t h e  e x e c u t i v e  b r a n c h  e t h i c s  
a c t  (A S  3 9 . 5 2 ) .  S e c t i o n  6 w o u l d  p r o v i d e  t h a t  t h e  f u n d  e x e c u t i v e  
d i r e c t o r ,  a n d  o t h e r  f u n d  e m p l o y e e s  w i t h  i n v e s t m e n t  r e s p o n s i b i l i t i e s ,  
s e r v e  a t  t h e  p l e a s u r e  o f  t h e  b o a r d ,  b u t  w o u l d  a l l o w  t h e  b o a r d  t o  e n t e r  
i n t o  e m p l o y m e n t  c o n t r a c t s  w i t h  t h e s e  e m p l o y e e s  t h a t  do  n o t  e x c e e d  tw o  
y e a r s  i n  d u r a t i o n .  F i n a l l y ,  s e c .  7  o f  t h e  b i l l  w o u l d  s p e c i f y  t h a t  
e a c h  b o a r d  r a a m b p r  h a s  a  f i d u c i a r y  d u t y  t o  t h e  f u n d ,  a n d  m u s t  p e r f o r m  
o f f i c i a l  a c t i o n s  s o l e l y  i n  a c c o r d a n c e  w i t h  t h a t  d u t y .

A s  w e  i n d i c a t e d  i n  t e s t i m o n y  b e f o r e  t h e  l e g i s l a t u r e ,  w e  
b e l i e v e  t h a t  s e c t i o n  4  o f  t h i s  b i l l  m a y  v i o l a t e  y o u r  a p p o i n t m e n t  p o w e r  
u n d e r  a r t .  I l l ,  s e c .  2 6  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  b y  m a k i n g  t h e
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J u n e  1 0 ,  1 9 9 6  
P a g e  2

p u b l i c  m e m b e r s  r e m o v a b l e  o n l y  C o r  c a u « o . 1 We h a v e  p r e v i o u s l y
d i s c u s s e d  t h i s  a p p o i n t m e n t  p o w e r  q u e s t i o n  i n  o u r  r e v i e w  o f  t h e  1 9 9 1  
b i l l  w h i c h  w o u l d  h a v e  e s t a b l i s h e d  t h e  A l a s k a  S t a t e  P e n s i o n  I n v e s t m e n t  
B o a r d ,  a n d  w h i c h  a l s o  c o n t a i n e d  a  r e m o v a l - f o r - n a u a e  p r o v i s i o n . 1 s a g  
1 9 9 1  I n f .  O p .  A t t ' y  G e n .  3 1 1  ( 8 8 3 - 9 1 - 0 0 7 1 ;  J u n e  1 1 ) .  W h a t  w e  e a i d  
t h e r e  i s  e q u a l l y  a p p l i c a b l e  h a r e s

T h e  r e m o v a l - f o r - c a u s e  p r o v i s i o n  m a y  c o n s t i t u t e  
a  u s u r p a t i o n  o f  t h e  e x e c u t i v e  p o w e r ,  o r ~ a p p o i n t m e n t . 
T h e  a b i l i t y  t o  r e m o v e  a n  a p p o i n t e e  i a  a n  i n c i d e n t  o f  
t h e  p o w e r  o f  t h e  a p p o i n t m e n t .  T h e  g o v e r n o r ' s  a b i l i t y  
t o  a s a u r e  t h a t  a p p o i n t e e s  r e m a i n  f a i t h f u l  t o  h i s  o r  
h e r  p h i l o s o p h i e s  a n d  p r o g r a m s  i s  p r e s e r v e d  w h e n  
a p p o i n t e e s  m a y  b e  r e m o v e d  a t  t h e  g o v e r n o r ' s  p l e a s u r e .  
A r t i c l e  I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n  s p e c i f i c a l l y  
a u t h o r i z e s  t h e  l e g i s l a t u r e  t o  p r o v i d e  f o r  t h e  r e m o v a l  
o f  m e m b e r s  o f  r e g u l a t o r y  a n d  q u a s i - j u d i c i a l  b o a r d s  a n d  
c o m m i s s i o n s .  A l a s k a  C o n s t . ,  a r t .  I l l ,  s e c .  2 6 .  T h e r e  
i s  n o  o t h e r  s p e c i f i c  g r a n t  o f  p o w e r  t o  t h e  l e g i s l a t u r e  
t o  p r e s c r i b e  g r o u n d s  f o r  r e m o v a l  f o r  o t h e r  a g e n c i e s  
g o v e r n e d  b y  a  b o a r d .  B e c a u s e  t h e  c o r p o r a t i o n  i s  n o t  
a  r e g u l a t o r y  o r  q u a s i - j u d i c i a l  a g e n c y ,  t h e  l e g i s l a t u r e  
l a o k c  t h e  p o w e r  t o  r e s t r i c t  t h e  g o v e r n o r ’ a  r e m o v a l  
p o w e r  i n  t h e  m a n n e r  s e t  o u t  i n  t h i s  b i l l .

I d .  a t  3 1 2 .

We f i n d  n t. o t h e r  c o n s t i t u t i o n a l  o r  l e g a l  p r o b l e m s  w i t h  t h e
b i l l .

C o m m e n ts  b y  c e r t a i n  l e g i s l a t o r s  i n d i c a t e d  t o  u s  t h a t  t h i s
p r o v i s i o n  w a s  i n c l u d e d  i n  l i e u  o f  a  l e g i s l a t i v e  c o n f i r m a t i o n  
r e q u i r e m e n t ,  w h i c h  a r t .  I l l ,  s e c .  2 6  o f  t h e  A l a s k a  C o n s t i t u t i o n  w o u l d  
n o t  a l l o w .  U n d e r  t h a t  u e c t i o n ,  c o n f i r m a t i o n  p o w e r  i s  l i m i t e d  t o  t h o s e  
b o a r d s  a n d  c o m m i s s i o n s  a t  t h e  h e a d  o f  a n  p r i n c i p a l  d e p a r t m e n t  ( s u c h  
a s  t h e  B o a r d  o f  E d u c a t i o n )  a n d  t h o s e  w i t h  r e g u l a t o r y  o r  q u a s i - j u d i c i a l  
p o w e r s .  T h e  b o a r d  o f  t h e  P e r m a n e n t  F u n d  C o r p o r a t i o n  i s  n e i t h e r  t y p e  
o f  b o a r d .  A n d  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e d  i n  B r a d n e r  v .  H a m m o n d . 
5 5 3  P . 2 d  1  ( A l a s k a  1 9 7 6 ) ,  t h a t  t h e  l e g i s l a t u r e  c o u l d  n o t  c o n f e r  
c o n f i r m a t i o n  p o w e r  u p o n  i t s e l f  b e y o n d  t h a t  s p e c i f i e d  i n  t h e  
c o n s t i t u t i o n .

1 T h a t  b i l l  w a s  v e t o e d  b y  G o v e r n o r  H i c k a l ,  a t  o u r  
r e c o m m e n d a t i o n ,  b e c a u s e  o f  n u m e r o u s  l e g a l  p r o b l e m s .  A b e t t e r  b i l l  
e s t a b l i s h i n g  t h e  i n v e s t m e n t  b o a r d  b e c a m e  l a w  t h e  n e x t  y e a r .

S i n c e r e l y ,

B r u c e  M. B o t e l h o  
A t t o r n e y  G e n e r a l
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Message o f  June 14 was re ce ived , s ta t in g :

D e a r  P r e s i d e n t  P e a r c e :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I I ,  s e c .  15  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  I. 
h a v e  v e t o e d  t h e  f o l l o w i n g  b i l l :

HOUSE CS FOR CS FOR SENATE B IL L  NO.
8 9 (F IN )

A n A c t  r e l a t i n g  t o  t h e  m e m b e rs  o f  t h e  b o a r d  a n d  
s t a f f  o f  t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n .

I  h a v e  t a k e n  t h i s  a c t i o n  o u t  o f  a  s t r o n g l y  h e l d  b e l i e f  t h a t  t h e  t r u s t e e s  
o f  t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  m u s t . b e  a n s w e r a b l e  t o  
A l a s k a n s  f o r  t h a  d e c i s i o n s  t h e y  m a k e  i n  m a n a g in g  o v e r  $ 1 8  b i l l i o n  
o f  p u b l i c  m o n e y .  T h i s  b i l l ,  am o n g  o t h e r  t h i n g s ,  w o u ld  c h a n g e  
e x i s t i n g  l a w  b y  m a k in g  t r u s t e e s  r e m o v a b l e  o n l y  f o r  v e r y  s p e c i f i c  
c a u s e s .  U n d e r  e x i s t i n g  l a w ,  t h e  b o a r d  s e r v e s  a t  t h e  p l e a s u r e  o f  t h e  
g o v e r n o r  a n d  m u s t  a n s w e r  t o  t h e  g o v e r n o r  f o r  m a n a g e m e n t d e c i s i o n s .
T h e  g o v e r n o r ,  i n  t u r n ,  m u s t  a n s w e r  t o  t h e  v o t e r s  f o r  t h e  g o v e r n o r s  
s t e w a r d s h i p  o f  t h e  A l a s k a  P e r m a n e n t  F u n d .  I t  i s  i n  t h i s  v e r y  b a s i c  
w ay  t h a t  t h e  A la .s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  w i l l  r e m a i n  
r e s p o n s i v e  t o  t n e  w i l l  o f  t h e  p e o p l e .

S i n c e r e l y ,
/ s /
T o n y  K n o w le s  
G o v e r n o r
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M ik e  B R A D N E R , S p e a k e r  o f  th e  H o u se , A la sk a  S ta te  L e g is la tu re , e t a!., A p p e lla n ts , 
v. J a y  S. H A M M O N D , G o v e rn o r  o f  th e  S ta te  o f  A la sk a , A p p e lle e

No. 2802

S u p re m e  C o u r t  o f  A la sk a

553 P.2(11; 1976 Alas. L E X IS 396

A u g u s t 2 , 1976

C O U N S E L :
[* * I]

T erran ce  Sandalow , A nn  A rbor, M ichigan, B illy  G. 
B errier, Ju n eau , fo r A ppellan ts.

R obert M . Jo hnso n , R odger W. Pegues, A sst. A ttys. 
G en., and  A v rum  M. G ross, A tty. G en., Juneau , for 
A ppellee.

JU D G E S :
B o och ever, C .J., R ab inow itz  and Erw in, JJ., 

b u .jo n d , Ju s tice  P ro  Tern., and T ay lor, S u perio r C ourt 
Ju dge s itting  as Ju stice  Pro T em . C o nno r and B urke, JJ., 
not pa rtic ipa ting .

O P IN IO N B Y :
R A B IN O W IT Z

O P IN IO N :

[*2] T h is appeal arises front a declarato ry  
ju d g m e n t su it w h ich  appellan ts institu ted in su perio r 
co u rt see k in g  a  declara tion  tha t Section I o f  C h ap ter 82, 
SLA  1975 is constitu tion al. T his leg islative m easure 
e ffected  s ig n ifican t changes in th e  procedures for 
ap po in tm en t and rem oval o f  subcab ine t officials, 
inc luding  d ep u ty  co m m ission ers and  div ision  heads o f  
the ex ecu tiv e  b ranch  o f  A laska 's governm en t, ill 
Specifically , it rem oved  certain  div ision  d irectors from 
the c lassified  serv ice  and p laced them  in the partially  
ex em pt serv ice , p rov ided  tha t the ap po in tm en t o f  deputy 
heads o f  each  p rincipal executive departm ent and  19 
specified  d irec to rs  o f  d iv isions w ere su b ject to 
confirm ation  by the leg islatu re in jo in t session , and  it 
p rescrib ed  p ro ced u res perta in ing  to the confirm ation  
process. [**2]

n l C h ap te r 82, SL A  1975 p rov ides:

S ection  1. A S 39 .0 5 .0 2 0  is am ended  to read:

Sec. 39 .05 .020 . A p p o in tm en t o f  d epartm en t 
heads and  o th er ex ecu tiv e  officers. T h e  g o v ern o r 
shall ap po in t th e  head  o f  each  p rinc ip a l execu tive  
d ep artm en t in the s ta te  g o v ern m en t. E ach 
ap po in tm en t is su b jec t to co n firm ation  by  a 
m a jority  o f  the m em b ers o f  the leg isla tu re  in jo in t 
session . T he fo llo w in g  ex ecu tiv e  ap po in tm en ts  
are  also  su b ject to  co n firm ation  by a m ajo rity  o f  
the  m em bers o f  the  leg isla tu re  in jo in t  session :

(1 ) T he d epu ty  head  o f  each principal 
ex ecu tiv e  d ep artm en t o f  the  sta te;

(2) d irecto r, d iv is io n  o f  bank in g ;

(3) d irector, d iv ision  o f  insurance;

(4) d irecto r, d iv ision  o f  fam ily  an d  ch ild ren s 
serv ices;

(5) d irecto r, d iv ision  o f  co rrec tio ns;

(6) d irecto r, d iv is io n  o f  oil and  gas;

(7) d irecto r, d iv is io n  o f  elec tion s;

(8) d irecto r, d iv is io n  o f  p o licy  p lan n in g  and 
research ;

(9) d irecto r, d iv ision  o f  personnel;

(10 ) d irecto r, d iv isio n  o f  bu d g e t and 
m anagem en t;

(I  I )  d irecto r, d iv ision  o f  m ed ical assistance;

(12 ) d irecto r, d iv ision  o f  m ental health ;

(1 3 ) d irecto r, d iv is io n  o f  pu b lic  h ea lth ;
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(14 ) d irec to r, o ffice  o f  te lecom m unications;

(1 5 ) d irec to r, d iv ision  o f  m arine 
tran sp o rta tio n ;

(16 ) d irec to r, d iv ision  o f  w aters and harbors;

(17 ) d irec to r, d iv ision  o f  lands;

(1 8 ) s ta te  geo log ist, d iv ision  o f  geolog ical 
and g eo p h y sica l su rveys;

(1 9 ) d irec to r, d iv ision  o f  ag ricu ltu re;

(2 0 ) d irec to r, d iv ision  o f  av iation .

S ection  2 . A S 39 .05 .080(2) is am ended  to 
read:

(2 ) W h en  appo in tm en ts are p resented  to  the 
leg isla tu re  fo r  confirm ation ,

(A ) the  p re s id in g  o fficer o f  each house shall 
assign  the  n a m e o f  each appo in tee  to  a s tand ing  
co m m ittee  o f  that ho use  for a  hearing , report and 
reco m m en d atio n ; stan d in g  com m ittees o f  the  tw o 
h o u ses ass igned  th e  sam e person 's  nam e for 
co n sid e ra tio n  m ay m eet jo in tly  to  co n sid er the 
q u a lifica tio n s  o f  th e  person  appo in ted  and m ay 
issue e ith e r a  separate  o r a jo in t report and 
reco m m en d a tio n  co ncern ing  that person ; then

(B ) the leg isla tu re  shall, before th e  end o f  the 
sessio n  in w h ich  th e  appoin tm en ts are  presented, 
in jo in t  session  assem bled , ac t on the 
ap p o in tm en ts  by co n firm ing  o r declin in g  to 
co n firm  by a m a jo rity  vote o f  all o f  the m em bers 
the  ap p o in tm en ts  presented .

Sec. 3. A S  39 .2 5 .0 40  is am ended to  read:

S ec. 39 .2 5 .0 40 . D irecto r o f  pe rsonnel. T he 
head  o f  the d iv ision  o f  personnel is the  d irec to r o f  
pe rso n n el ap p o in ted  by the co m m ission er o f  
ad m in is tra tio n  an d  responsib le to the 
co m m issio n er o f  ad m in is tra tio n  for th e  execution 
o f  th e  du ties an d  respon sib ilities im posed  by  this 
ch ap te r and th e  ru les  adop ted  under th is chapter. 
T he d irec to r o f  personnel m u st have a t least three 
years o f  practical w o rk in g  experience in the field  
o f  pe rson nel adm in istra tion .

Sec. 4. A S  39 .2 5 .1 20(2) is am ended  to read:

(2 )  the  d irec to rs, d iv ision  o f  pe rsonnel, 
d iv is io n  o f  m ental health , d iv ision  o f  pub lic  
h ea lth , d iv isio n  o f  m edical assistance, and those  
o th e r d irec to rs  o f  th e  m ajo r d iv isions o f  the 
p rin c ip a l dep artm en ts  o f  the execu tive  branch as 
are  sp ec ific a lly  designated  by  the g o v e rn o r ; ....

[**3]

T h e  leg islative h is to ry  o f  C h ap te r 82 d isc loses tha t 
on A pril 28 , 1975, A laska 's  N in th  S tate L eg islature 
enacted  Free C o nference C om m ittee  S u bstitu te  to  Senate  
[*3] Bill 98. A fte r initial passage, G o v ern o r H am m ond 
vetoed  the bill on the  g ro und  tha t Section  1 th e re o f  
im pinged  upon the ex ecu tiv e  po w er o f  appo in tm en t. O n 
M ay 21 , 1975, the leg isla tu re , in jo in t  session , overrode 
the ve to . T he ac t then becam e law  the  fo llow ing  day  as 
C h ap ter 82 o f  the  1975 Session  L aw s o f  A laska 
(h e re ina fte r C h ap te r 82).

S u b seq u en t to  en ac tm en t o f  C h ap te r 82, G overnor 
H am m ond appo in ted  persons to posts a ffected  by the  
A ct's p rov isions. U n d er A S  39 .0 5 .0 80(1 ), p a rt o f  the 
cod ifica tion  o f  C h ap te r 82, th e  g o v ern o r w as ob liged  to  
p resen t to  the  leg islatu re fo r co n firm ation  th e  nam es o f  
these persons. T h e  g o v ern o r refused  to  do so. 
A ppellan ts then  co m m enced  th is ac tion  for a  declara to ry  
ju d g m e n t n2 o f  the co n stitu tio n a lity  o f  C h ap te r 82. T he 
su perio r court g ran ted  G o v ern o r H am m ond 's m o tion  for 
sum m ary  ju d g m en t, d ec la rin g  S ection  1 unconstitu tional. 
T his appeal follow ed.

n2  A S 22 .1 0 .0 20(b ) provides:

In case  o f  an actual co n trov ersy  w ith in  the 
sta te , the  su p erio r co urt, upon the  filin g  o f  an 
ap prop ria te  p lead in g , m ay  d ec lare  the  righ ts and 
legal re la tions o f  an in terested  party  seek ing  the  
declaration , w h eth e r o r  not fu rth e r re lie f  is o r 
could be sough t. T he declara tion  has the  force 
and  effec t o f  a  final ju d g m e n t o r decree  and is 
rev icw able  as such . F u rthe r necessa ry  o r p ro per 
re lie f  based  on a declara to ry  ju d g m e n t o r decree 
m ay be gran ted , a f te r  reasonab le  no tice  an d  
hearing , against an ad verse  p a rty  w h ose righ ts 
have been de term ined  by the ju d g m e n t.

[**4]

T h e  co n tro lling  co nstitu tion al p ro v isio n s w e are 
called  on  to in terpret he re  are  co n ta in ed  in A rtic le  III o f  
A laska 's co nstitu tion  an d  concern  the ap p o in tiv e  pow ers 
o f  the go vern or. n3 A rtic le  III, Section i p rovides:

T h e  execu tive  p o w er o f  the  S tate is vested  in the 
governor.

n3 T h ere  is no  d isp u te  th a t o u r constitu tion  
w as designed  w ith  a  stro n g  ex ecu tiv e  in m ind. 
E x ecu tiv e  C om m ittee  C hairm an V ic to r R ivers
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rep o rted  to  the  flo o r tha t "w e are  all strong ly  
ag reed  on th e  p rin c ip le  o f  the stro n g  executive." 
A lask a  C o nstitu tio n a l C o nvention  P roceed ings at 
1984 (h e re in a fte r A C C P ). Accord, A C C P  at 
1102, 1741, 1986-88, 2 0 3 8 ,3 1 0 3 .

A rtic le  III, S ection  25  fu rther p ro v id es that:

T he head  o f  each  p rinc ip a l d ep artm en t shall be a sing le  
ex ecu tiv e  un less  o th e rw ise  p ro v id ed  by  law. He shall be 
ap po in ted  by  the g o v ern o r, sub ject to  confirm ation  by a 
m ajo rity  o f  th e  m em b ers o f  th e  leg islatu re in jo in t  
session , an d  shall se rv e  a t th e  p leasu re  o f  the  governor, 
ex cep t as o th e rw ise  p ro v id ed  in th is artic le  [**5] w ith  
respec t to th e  sec re ta ry  o f  State. T he heads o f  all 
p rincipal d e p a rtm en ts  shall be c itizens o f  the U nited 
States.

T h is p ro v is io n  ex p lic itly  em pow ers the g o v ern o r to 
ap p o in t an d  d ism iss the  head  o f  each  principal 
departm en t. It su b jec ts  these  ex ecu tiv e  appo in tm en ts to 
co n firm atio n  by  a  m a jo rity  o f  th e  m em bers o f  the 
leg isla tu re  in jo in t  session . A rtic le  III, Section  26 treats 
re la ted  o ffices and  pro v id es:

W hen a  bo ard  o r co m m issio n  is at th e  head o f  a principal 
d ep artm en t o r  a  reg u la to ry  o r quasi-jud ic ia l agency , its 
m em b ers sh a ll oe ap p o in ted  by  the  governor, sub ject to 
co n firm ation  by  a  m ajo rity  o f  th e  m em bers o f  the 
leg isla tu re  in jo in t  session , and m ay  be rem oved as 
p ro v id ed  by  law . T h ey  shall be c itizens o f  the U nited 
S tates. T h e  board  o f  co m m ission  m ay ap po in t a 
p rincipal ex ecu tiv e  o ff ice r w h en  au thorized  by  law, but 
the ap p o in tm en t shall be su b jec t to the approval o f  the 
governor.

A s w ith  S ec tion  2 5 , S ection  26  vests the pow er o f  
ap p o in tm en t in the g o v e rn o r and the  p o w er to  confirm  in 
the leg is la tu re  in jo in t  session . R em oval o f  Section 26 
bo ard  o r  co m m issio n  m em bers is as p rov ided  by  law 
and, th e re fo re , no t necessa rily  a t the  governor's  p leasure. 
[**6]

A s an a ly zed  by  ap pellan ts , the  so le  question  in th is  
appeal is w h e th e r S ec tion s 25  an d  26  o f  A rticle  III 
d e sc rib e  the  o u te r [*4] lim its o f  the leg islatu re 's 
co n firm ation  au th o rity , o r w h e th e r th e  leg islatu re m ay by 
sta tu te  req u ire  co n firm ation  o f  o th e r h igh-level, po licy ­
m ak in g  o ffic ia ls  w ith in  the execu tive  branch. In arguing  
that S ec tion s 25  and 26  on ly  estab lish  a constitu tional 
m in im u m  req u irin g  th a t certa in  appo in tm en ts w ithin  the  
ex ecu tiv e  b ran ch  m u st be leg isla tively  confirm ed , 
ap pellan ts  em p h as ize  tha t n e ith er Section 25  no r 26  
p ro h ib its  the leg isla tu re  from  req u irin g  confirm ation  o f

o th er ex ecu tiv e  appo in tm en ts. A d m itting  tha t the  po w er 
to  en ac t leg islative co n firm ation  req u irem ents in ad dition  
to  th o se  p ro v id ed  for in Sections 25  and 26  is no t 
ex p lic itly  co n ferred  on the  leg isla tu re  by  A laska 's 
co nstitu tion , ap p ellan ts  advance the co n ten tion  that the 
va lid ity  o f  C h ap te r 82 tu rns on w h eth e r such en actm en ts 
are w ith in  the  am b it o f  the co nstitu tion 's  genera l g ran t o f  
leg islative p o w er to  the  leg islative b ranch  o f  A laska 's  
go vern m en t. n4

n4  A rticle  II, Secfion 1 o f  the  A laska 
C o nstitu tion  prov ides in part th a t "the leg islative 
p o w er o f  the S tate is vested  in a  1 'g is la tu re  ...."

In su ppo rt o f  their thesis tha t th e  
co n firm ation  po w er is w ith in  the leg islative 
p o w er g ran t o f  A rticle  II, S ection  1, ap pellan ts 
co n ten d  that the  record  o f  th e  constitu tional 
co nven tion  dem on stra tes th a t the  de legates 
"c learly  understood  tha t the leg isla tu re  w ould  
have au tho rity  to en ac t sta tu to ry  confirm ation  
req u irem en ts ."  A dditionally , ap p e llan ts  po in t to 
th e  c ircu m stan ce  tha t since  th e  inception  o f  
s ta teh o o d  both the execu tive  and leg islative 
b ranches "have consisten tly  acted  upon the  
un d ers tan d in g  tha t the  leg islatu re has such 
au th o rity "  and  th is lon g -stand ing  in terpretation  
sh ou ld  be accorded  s ig n ifican t w e igh t by the  
ju d ic ia ry  in m atters o f  constitu tional 
in terp re ta tion . Okanogan Indians v. United 
States (The Pocket Veto Case) 279 U.S. 655, 49 
S. Ct. 463, 73 L. Ed S94 (1929); Hampton v. 
United States, 276 U.S 394, 48 S. Ct. 348, 72 L. 
Ed. 624 (192S); Dome* v. Bidwelt, 182 U.S. 
244, 21 S. Ct. 770, 45 L. Ed. 108S (1901); see 
generally 16 A m .Jur.2d  C o nstitu tion al L aw  § 83 
(19 64); 16 C .J.S . C onstitu tional L aw  § § 32-34  
(1956).

In add ition  ap pellan ts em phasize  th a t th is 
in terp re ta tion  da tes back  to th e  first years o f  
s ta teho od . C o n tem poraneo us in terp re ta tion  o f  
fun dam en ta l law  by those  p a rtic ip a tin g  in its 
d ra ftin g  has trad ition a lly  been  v iew ed  as 
esp ec ia lly  w eigh ty  ev idence o f  the fram ers' 
in ten t. Myers v. United States, 272 U.S. 52, 47 S. 
Ct. 21, 7! L. Ed. 160 (1926); Cooper Mfg. Co. v. 
Ferguson, 113 U.S. 727, 5 S. Ct. 739, 28 L. Ed. 
1137 (1885); Norfolk & IV. Ry. Co. v. Board o f  
Public Works, 124 W.Va. 562, 21 S.E.2d 143 
(1942); Jones v. Williams, 121 Tex. 94, 45 
S. W.2d 130(1931).

[* *7 ]
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In o p p o s itio n , ap pellee  H am m ond prim arily  argues 
that th e  p o w e r to  confirm  execu tive  o fficers is an 
ex ecu tiv e  p o w e r w h ich  m ay be law fully  ex ercised  by the 
leg isla tu re  o n ly  to the  ex ten t gran ted  by th e  A laska 
C onstitu tion . V iew ed  in th is m anner, ap pellee  analyzes 
the p o w e r to  co n firm  ex ecu tiv e  o fficers as part o f  the  
ap po in tm en t p ro cess , incapab le  o f  ex istence independen t 
o f  the  p o w er o f  ap po in tm en t, and ch aracterizes th is 
co n firm ation  a u th o rity  as a po w er "super-added" to the 
leg isla tu re 's  g en era l leg isla tive  pow ers. T hus, appellee 
w ould find  th a t S ections 25  and 26  se t the m axim um  
rather th an  th e  m in im um  param eters o f  the leg islatu re 's 
pow er to  co n firm  ap p o in tm en ts  o f  ex ecu tiv e  officers. 
This fo llow s, acco rd in g  to appellee , from  th e  fact that 
leg islative c o n firm a tio n  is a  de legated  function taken 
from an  ex ecu tiv e  function , and  thus the  breadth  o f  th is 
de legated  au th o rity  m u st be stric tly  construed. n5 
A p p ly ing  th is s tr ic t in terp re ta tive  criterion , appellee 
co nclud es th a t C h ap te r 82 is v io lative o f  the separation  
o f  [*5] po w ers d o ctrin e  im plied  in A laska's 
constitu tion .

n5 C o u n te rin g  appellan ts ' conten tion , 
ap p e llee 's  read ing  o f  A laska 's constitu tional 
h is to ry  dem on stra tes  "an in tent by  the 
co n stitu tio n a l fram ers to  restric t leg islative 
co n firm atio n  o f  those o fficers se t forth in Art. I ll, 
§ § 25 an d  2 6 ."

T h e  a tto rn ey  general cand id ly  adm itted  a t 
o ra l a rg u m e n t that exam ination  o f  practice 
be tw een  the  leg isla tive  and  ex ecu tiv e  branches 
s in ce  s ta teh o o d  ind icates that th e  execu tive  has at 
least acq u iesced  to leg isla tive  confirm ation  o f  
ce rta in  su b cab in e t officials. H ow ever, he argued 
th a t th e  po litica l rea lity  o f  a leg islatu re dom inated  
b y  the  sam e p a rty  as that o f th e  governor, as w ell 
a s  th e  m in o r in terference such  in tervention 
c re a ted , ind ica tes that the  ex ecu tiv e  stance in the 
p as t sh o u ld  no t be read as a  "constitu tional 
in te rp re ta tio n  by  a coord inate  branch o f  
g o v e rn m en t,"  bu t ra th er as a p roduct o f  a realistic 
o rd e rin g  o f  ex ecu tiv e  go als at the  tim e.

[**8]
A fte r s tu d y  o f  the ex ce llen t briefs and  oral 

a rg u m en ts  o f  re sp ec tiv e  counsel, on M arch  25, 1976, this 
C ourt issu ed  an  o rd e r affirm in g  th e  su perio r court's 
d ec lara tion  th a t S ection  1, C h ap te r 82, SLA  1975 is 
u n constitu tional. In th is o rd er w e  fu rther ind icated that a 
full o p in ion  w o u ld  be issued  in du e  course. n6

n6 A t ora l a rg um en t respec tive  counsel 
ad v ised  tha t i f  a decision w as no t fo rthco m ing  in 
th e  im m ediate future, G o v e rn o r H am m ond, 
w ith o u t p re jud ice  to  his position  in th is appeal, 
in tended  to su b m it th e  nam es o f  various 
su bcab ine t appo in tm en ts to the  leg isla tu re  in 
o rd e r to  facilita te  confirm ation  hearing s. O ur 
M arch  o rd e r w as in response to  these  d isc losed  
tim e  constra in ts.

In Alaska State-Operated School System v. Mueller, 
536 P.2d 99, 103 (Alaska 1975), w e  ob serv ed  tha t "those 
w h o  w ro te  ou r constitu tion  fo llow ed the  trad itional 
fram ew o rk  o f  A m erican  govern m en t. T h e  governm en tal 
au tho rity  o f  the S tate o f  A laska w as d is tribu ted  am ong  
the three branches, the ex ecu tive, the leg isla tive  and  the 
[**9] ju d ic ia l."  A nalyz ing  th is trip a rtite  form  o f  
g o v ern m en t p rovided  fo r A laska, th is co u rt co nclud ed , in 
Public Defender Agency v  Superior Court, Third 
Judicial District, 534 P.2d 947, 950 (Alaska 1975), that 
".... it can  be fairly  im plied  that th is sta te  d o es recogn ize  
th e  separation  o f  pow ers do ctrin e ."  n7  O u r recent 
op in ion  in Continental Insurance Cos. v. Bciyless (ft 
Roberts, Inc., 548 P.2d 398, 410-11 (Alaska 1976), 
ack n o w led g es th a t the un derly ing  ra tiona le  o f  the 
d o c trin e  o f  separation  o f  pow ers is th e  av o id an ce  o f  
ty ran n ica l aggrand izem en t o f  po w er by a  sing le  branch 
o f  g o vern m en t th roug h  the  m echan ism  o f  d iffu sio n  o f  
go vern m en ta l pow ers. n8 It is c lea r th a t th e  do ctrin e  is 
n o t a com m on law  concep t; it is, ho w ev er, a brood ing  
o m n ip resen ce  by  v irtue  o f  its co ncep tua lly  cen tral ro le  in 
th e  s truc tu re  o f  A m erican  constitu tional g o v ern m en t.

n7 In Public Defender Agency v. Superior 
Court, Third Judicial District, 534 P. 2d 947, 950 
(Alaska 1975), w e also  sa id  that "a lthou gh  the 
A laska  C onstitu tion  does no t ex p ress ly  address 
its e lf  to the doctrine  o f  separation  o f  pow ers, we 
h av e  no ted  that often  w hat is im plied  is as m u ch  a 
p a rt o f  th e  co nstitu tion  as w h at is expressed . 
Wade v. Nolan, 414 P.2d 689, 698 (Alaska 
1966)."

In reach ing  th is  conclusion  tha t the do ctrin e  
o f  sep aration  o f  po w ers is im p lic it in the A lask a  
C o nstitu tion , w e cited  Lira v. Billings, 196 Kan. 
726, 414 P.2d 13, 16 (1966), w h ere  the K ansas 
S u prem e C o urt ack now ledg ed  that th e  do c trin e  is 
im plied  from  the ex isten ce o f  th ree  separate  
co nstitu tion al prov isions ca lling  for three 
b ranches o f  governm en t. [**10]

n8 Continental dealt in p a rt w ith  the inheren t 
co n tem pt pow ers o f  the co u rts  o f  A laska. T here
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w e o b se rv ed  tha t the  inh eren t p o w er to pun ish  fo r 
c o n tem p t ex ists ind epen den tly  o f  statute and  that 
a lth o u g h  the leg isla tu re  m ay regulate  the 
p ro ced u re  and  en large  th e  pow er, it can no t ".... 
'w ith o u t tren ch in g  upon th e  constitu tional pow ers 
o f  the  co u rt, and  destroy ing  the au tonom y o f  that 
sy stem  o f  checks and ba lances w hich is one o f  
th e  c h ie f  fea tu res o f  our trip le-departm en t form  o f  
g o v e rn m en t, fe tte r the p o w er itself.'" Continental 
Ins. Cos. v. Bayless & Roberts, Inc., 54S P.2d 
39S, 410 (Alaska 1976), q u o ting  In re Shortridge, 
99 Cal. 526, 528, 34 P. 227, 229 (1893).

T h e do ctrin e  pro h ib its  one branch from  
en c ro ac h in g  upon and ex ercising  the pow ers o f  
an o th e r  branch. Myers v. United States, 272 U.S. 
52, 47 S. Ct. 21, 71 L. Ed. 160 (1926); Giss v. 
Jordan, 82 Ariz. 152, 309 P.2d 779 (1957).

A p ro b lem  inheren t in ap p ly in g  th e  doctrine  o f  
"separa tion  o f  po w ers" stem s from  the fact th a t the 
do c trin e  is desc rip tiv e  o f  on ly one facet o f  A m erican 
g o v ern m en t. T h e  co m plem en tary  do ctrin e  [**11] o f  
ch eck s an d  b a lan ces m u st o f  necessity  be considered in 
d e te rm in in g  the  sco pe  o f  the do ctrin e  o f  separation o f  
po w ers. n9  B oth do ctrin es ad d ress and are designed  to 
reso lv e  th e  p ro b lem  o f  e ffic ien t governm en t versus 
ty ran n ica l g o v ern m en t n lO  and h ave  as th e ir goal [*6] 
the  p ro tec tio n  o f  th e  e lec to rate  from  tyranny, n i l  In  the 
instan t ap p ea l, the  parties, in recognition o f  the 
co n tro llin g  na tu re  o f  the  issue, d ispu te  the  m eaning  o f  
the  d o c trin e  o f  sep ara tio n  o f  pow ers, and its im plications 
fo r the de te rm in a tio n  as to w h e th e r C hap ter 82 is 
v io la tiv e  o f  A laska 's  co nstitu tion . In o u r v iew , the 
do c trin e  is o f  im portance  to  the reso lu tion  o f  the m erits 
o f  th is  ap p ea l, fo r i f  the d o c trin e  c learly  precludes 
leg isla tive  in terven tion  (by co nfirm ation ) in the 
ap p o in tm en t o f  ex ecu tiv e  officials, o r requires "strict 
d ep artm en ta liza tio n ,"  then  C h ap te r 82, w h ich  purports to 
au th o rize  leg isla tive  "m edd ling" in the ex ercise o f  an 
ex ecu tiv e  pow er, is unconstitu tional because it w ould  be 
v io la tiv e  o f  sep ara tion  o f  pow ers requ irem ents .

n i l  Ju stice B randeis w rote, d issen tin g  in 
Myers v. United States, 272 U.S. 52, 293-95, 47 
S. Ct. 21, 85, 71 L. Ed. 160, 242-43 (1926):

T he doctrine o f  the  sep aration  o f  po w ers w as 
ad op ted  by  the C onven tion  o f  1787 no t to 
p ro m o te  efficiency  b u t to p re c 'u d e  th e  ex erc ise  o f  
arb itrary  pow er. T h e  pu rpose  w as no t to avoid  
fric tion , but, by m eans o f  the  inev itab le  fric tion 
inc iden t to the  d istribu tion  o .' the  governm en tal 
po w ers am ong  three departm ents , to  sav e  the 
peop le  from  au tocracy  .... In A m erica , as in 
E ngland , the conviction  prevailed  th en  that the 
peop le m ust look to rep resen ta tio n  assem b lies for 
the p ro tection  o f  th e ir liberties. A nd pro tectio n  o f  
the individual, even i f  he be an o ffic ia l, from  the 
arb itrary  o r cap ric ious ex erc ise  o f  p o w e r w as then 
be lieved  to be an essentia l o f  free go vern m en t.

Compare C. A ntieau , 2 M odern  C onstitu tional 
Law  § 11:13, at 200  (1st ed. 1969):

The do ctrin e  o f  separation  o f  po w ers w as deem ed  
necessary  by  the fram ers o f  th e  C o nstitu tion  for 
tw o principal purposes: first, to  p ro tec t the liberty 
o f  the  citizen; and second , to safeguard  the 
independence o f  each branch o f  the  go vern m en t 
and p ro tec t it T om  do m ina tion  and in terference 
by the  others.

Cf. Warren v. Boucher, 543 P.2d 731, 734, 737 
(Alaska 1975).

[**13]

In determ in ing  i f  C h ap ter 82 v io la tes the  do ctrin e  o f  
separation  o f  pow ers, w hich  is im p lic it in A laska 's 
co nstitu tion , it is necessary  to  an sw er the  thresho ld  
question  w h ether the  appo in tm en t o f  ex ecu tiv e  o fficers is 
a leg islative o r  execu tive  function . U n der th e  structure 
env isaged  by  A laska 's fun dam enta l ch arter, the 
leg islative po w er o f  the state is vested  in th e  leg islatu re, 
n !2  the  execu tive  po w er in the  go vern or, n l3  and  the 
ju d ic ia l po w er in a suprem e court, a  su p erio r court and 
such ad d ition al courts as estab lished  by the  leg islature. 
n l4n9  ".... a  dy nam ic re la tionsh ip  o f  cooperation 

an d  co n flic t ...." R. T reso lin i &  M. Shapiro, 
A m erican  C onstitu tion al Law  9 (3d  ed. 1970) 
[h e re in a fte r T reso lin i], [**12]

n lO  T reso lin i, supra no te  9, a t 11. Compare 
O'Donoghue v. United States, 289 U.S. 516, 530, 
53 S. Ct. 740, 77 L. Ed. 1356, 1360 (1933) and 
United Public Workers o f America v. Mitchell, 
330 U.S. 75, 91, 67 S. Ct. 556, 565, 91 L. Ed. 
754, 768 (1947).

n 12 Art. II, § 1, A laska C onst, 

n 13 Art. I ll, § 1, A lask a  C onst. 

n ! 4  Art. IV, § 1, A laska C onst.
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A p p ellee  co n tend s th a t the ap p o in tm en t o f  ex ecu tiv e  
o ffice rs  is an  executive function . n l5  W e find appellee 's 
co n ten tio n  m a s t pe rsuasive . In ad dition  to vesting  the 
ex ecu tiv e  p o w er o f  the sta te  in th e  governor. Section  16 
o f  A rtic le  II.' p ro v id es th a t "the  go vern o r shall be 
resp o n sib le  for th e  fa ithfu l execution o f  the law s." In 
v iew  o f  th e  respon sib ilities [**14] im posed by Section  
16, and  th e  au tho rity  g ran ted  by Section 1, the g o v ern o r 
is n ecessa rily  c lo th ed  w ith  the  po w er to ap po in t 
su b o rd in a te  ex ecu tiv e  o fficers  to a id  him  in carry ing  ou t 
the  law s o f  A laska. n l6  T hus, w e  conclude th a t the 
ap p o in tm en t o f  ex ecu tiv e  o fficers  is an execu tive  
function ; n l 7  for w ith o u t such  a pow er, the  responsib ility  
fo r ex ecu tin g  ex ecu tiv e  du ties w o u ld  be d iffused  and  the 
go al o f  sep ara tio n  o f  branches o f  governm en t, av o id in g  
too  [*7] g rea t a concen tra tion  o f  po w er in one branch, 
w o u ld  be defeated .

n 15 T h ere  is no d ispu te  here  tha t the 
ap p o in tees  su b jec ted  to leg islative confirm ation  
by  C h ap te r 82 are ex ecu tiv e  officers.

n l6  Ahearn v. Bailey, 104 Ariz. 250, 451 
P.2d 30 (1969).

n 17 In Springer v. Philippine Islands, 277 
U.S. 189, 202, 48 S. Ct. 480, 482, 72 /,. Ed. S45, 
849 (1927), the S u prem e C ourt said:

L eg isla tive  pow er, as d is tinguished  from 
ex ecu tiv e  pow er, is the au tho rity  to  m ake law s, 
bu t no t to  en fo rce  them  o r  ap po in t the ag en ts 
ch arg ed  w ith  the  d u ty  o f  su ch  en forcem ent. T he 
la tte r are ex ecu tiv e  functions.

See also Myers v. United States, 272 U.S. 52, 
115-16, 47 S. Ct. 21, 24-25, 71 L. Ed. 160, 165- 
66 (1926).

[**15]

G iven  o u r co nclusion  tha t u n d e r A laska 's  
co n stitu tio n  the  ap p o in tm en t o f  su bord inate  ex ecu tiv e  
o ff ice rs  by  th e  g o v ern o r is an ex ecu tiv e  function , it is 
then  n ecessa ry  to d e term in e  the na tu re  o f th e  leg islatu re 's 
co n firm atio n  pow ers. H ere w e are  in ag reem en t w ith 
ap p e llee 's  an a lysis  that un der A laska 's  co nstitu tion  
co n firm atio n  is a sp ec ific  a ttr ibu te  o f  th e  appo in tive  
p o w er o f  th e  ex ecu tive, n 18 O th er courts w hich  have 
been  ca lled  upon to  reso lve  th is  issue have been 
un an im ous in th e ir ho ld ing s that confirm ation  is no t a 
d is tin c t leg isla tive  pow er, bu t ra th er a part o f  the 
ex ecu tiv e  p o w er o f  ap po in tm en t w h ich  has in turn  been 
de lega ted  in som e sp ec ific  instances by constitu tion  to 
the leg is la tiv e  b ranch  o f  go vern m en t. n l9

i l l 8 In Myers v. United States, 272 U.S. 52, 
169, 47 S. Ct. 21, 43, 71 L. Ed. 160, 187 (1926), 
the S uprem e C ourt te rm ed  co n firm atio n  a po w er 
"su p er added" to those po ssessed  by the 
leg islatu re.

n 19 Myers v. United States, 272 U.S. 52, 
138-39, 47 S. Ct. 21, 32-33, 71 L. Ed. 160, 174- 
75 (1926); Wittier v. Baumgartner, 180 Neb. 446, 
144 N.W.2d 62, 67 (1966); Spears v. Davis, 398 
S.W.2d 921 (Tex. 1966); Walker v. Baker, 145 
Tex. 121, 196 S.W.2d 324 (1946); State v. 
Dowling, 167 La. 907, 120 So. 593 (192S); 
People v. Shawver, 30 Wyo. 366, 222 P. 11 
(1924).

[**16]

In light o f  the  nature o f  the leg isla tu re 's  p o w er o f  
co nfirm ation , the question  w h eth e r S ec tion s 25  and 26  o f  
A rtic le  III describ e  the  o u te r lim its o f  the  leg isla tu re 's  
co n firm ation  au thority , o r w h e th e r th e  leg isla tu re  m ay  by 
sta tu te  req u ire  confirm ation  o f  o th e r h ig h -leve l, po licy  
m ak ing  o fficials w ith in  the ex ecu tiv e  branch , adm its o f  
but one reso lu tion . As to  th is issue, w e  th ink the 
prov isions o f  Sections 25 an d  26  o f  A rtic le  III are c lea r 
and unam biguous. n20  Thus, w e co n c lu d e  th a t Sections 
25 and  26 m ark  the full reach o f th e  de leg a ted , o r shared , 
appo in tive  function to  A laska 's leg isla tive  b ranch  o f  
go vern m en t. n 2 1

n20 Compare Warwick v. State ex rel. 
Chance, 548 P.2d 384, 391-96 (Alaska 1976).

n21 In O'Donoghue v. United States, 289 
U.S. 516, 530, 53 S. Ct. 740, 743, 77 L. Ed. 1356 
(1933), the S uprem e co urt said:

T he C onstitu tion , in d is trib u tin g  the po w ers o f  
go vern m en t, creates th ree  d is tin c t an d  separate  
departm ents - the leg isla tive , th e  execu tiv e , and 
the ju d ic ia l. T his sep ara tion  is n o t m ere ly  a 
m atte r o f  co nven ience  o r o f  go vern m en ta l 
m echan ism . Its ob ject is basic  and  v ital, Springer 
v. Philippine Islands, 277 U.S. 189, 201, 4S S. Ct. 
480, 72 L. Ed. 845; nam ely , to  p rec lud e  a 
co m m in g lin g  o f  these essen tia lly  d iffe ren t pow ers 
o f  g o vern m en t in the sam e hands. And this object 
is none the less apparent and controlling because 
there is to be found in the Constitution an 
occasional specific provision conferring upon a 
given department certain functions, which, by 
their nature, would otherwise fall within the
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general scope o f the powers o f another. Such 
ex cep tio n s serve  ra th er to  em phasize  the 
g en era lly  inv io late  ch arac te r o f  the plan.

[**17]

T he lack o f  am bigu ity  in S ections 25  and 26  o f  
A rtic le  III o f  the  A laska  C onstitu tion  m andate th a t this 
co u rt in te rp re t th e se  ex p ress prov isions as em bod y ing  not 
o n ly  the  m ax im u m  param eters o f  the  delegation  o f  the 
ex ecu tiv e  ap po in tive  au tho rity  th rough  the  legislative 
c o n firm atio n  function  but, further, th a t they  de lineate the 
full ex ten t o f  th e  constitu tion 's  express grant to  the 
leg is la tive  b ranch o f  checks on the  governor's  po w er to 
ap p o in t su b o rd in a te  ex ecu tiv e  o fficers. In o u r v iew , the 
sep ara tio n  o f  p o w ers d o c trin e  req u ires tha t the b lending  
o f  go vern m en ta l po w ers w ill no t be inferred in the 
ab sen ce  o f  an ex p ress  constitu tional provision. n22 [*8] 
T o  hold  o th erw ise  w o u ld  em ascu la te  the  restrain ts 
en g en d ered  by  th e  do ctrin e  o f  sep aration  o f  pow ers and 
resu lt in p o ten tia lly  serious encroachm en ts upon the 
ex ecu tiv e  by  the  leg islative branch, because there w ould  
be no  log ical term in atio n  po in t to  the leg islature 's 
co n firm atio n  o f  ex ecu tiv e  appoin tm ents. n23

n22 Compare Leege v. Martin, 379 P.2d 447, 
450 (Alaska 1963). See also State v. Campbell,

536 P.2d 105, 110-11 (Alaska 1975), w here  w e 
said:

T h is co u rt is ad m itted ly  u n d er a du ty  to 
reconcile , w h en ev er po ssib le, ch alleng ed  
leg islation w ith  the co nstitu tion  by  ren derin g  a 
construction  tha t w o u ld  harm on ize  th e  sta tu to ry  
language w ith specific  constitu tional provisions. 
H ow ever, in fu lfilling  that du ty , th e  ex ten t to 
w h ich  the express language o f  the  p ro v ision  can 
be a lte red  an d  departed  from  and th e  ex ten t to 
w h ich  the in firm ities can  be rec tified  by  the  use 
o f  im plied  term s is lim ited  by  the  co nstitu tion ally  
decreed  sep aration  o f  pow ers w h ich  p ro h ib its  th is 
co u rt from  en ac tin g  leg islation  o r  red rafting  
de fectiv e  sta tutes.

[**18]

n23 O ur ho ld ing  m akes it un n ecessa ry  to 
d iscuss any  o f  the o th e r arg um en ts ad v an ced  in 
th is appeal.

T he su p erio r co urt's  ju d g m e n t is A ffirm ed .

C O N N O R  and B U R K E , JJ., not pa rtic ipa ting .


