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Alaska O land Gas Association

1f4 West Firsw eti Lana, Suite 207
m m Anatioraes, Al kA 90803-2033
Phon« (907) (L <1481  Fax; (907) 2798114

February 19,1998

Ms. Diane Mayer, Director

Division of Government Coordination
P.O. Bax 110030

Juneau, Alaska 89811-0030

Dear Mi. Mayan

The Alaska Oil and Gaa Association graalAr appreciates your willingness to meet wftti
us over the past months to cfeeusa permit rtreamlinjng issues. WO were also pleased
to be invited to participate in the Permit Sttpamlintog Workshop last September. The
Workshop was valuable in Identifying current problems and issues related to
Implementation ofthe Alaska Coastal Mian agement Program and State permitting

processes.

AOGA supports the concept of permit etrar mlintng, however, as you already ore aware,
AOGA's basic position on SB 186 Is flirt wi cannot support the bill as currently drafted.
Our principal concern is the integration 1 overlap ofthe ACMP consistency process in

the proposed streamlining permitting procr as.

Atthe sametime, SB 188 has put aome fm lovative concepts “on tha tabte" and we are
willing to committhe time necessary to woi <wHh the administration and the legislature
toward the goal ofgiving Alaska a model p ipniting system. When Mike Abbott, ofthe
Governor’s Office, first briefed AOGA on S 1186, he Indicated the administration was
willing to workwith the legislature, end n s dflcaily Representative Therrieutt, on a

melding of concepts in SB 188 and C8 HB; &

Wa recommend that ACMP provisions be j operated from SB 16 © and the role and
jurisdiction ofthe AMCP be subject to asps reto analysis, perhaps through CSHB 28.
SB 166 could then become the vehicle to ¢ aft legislation that is focused on developing
a project management structure and Integr )tsd process for State agency permitting.
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Ms. Diana Mayer, Director

Division of Governmental Coordination
February 19,1938

Pago 2

Hopefutiyw© can come to agreementon ( ome Issues for resolution this session and
Identify ©them fo r woric aasatene this aumiwr.

The idea of putting together a model ponritting system n Alaska Is an Intriguing one
and seemed to have a strong undereimm of interest atthe Permit Streamlining
Workshop, Therewas also general agreementthat policy decisions (i.a, at the
tegtelativo and administrative level) need H>be made aboutthe rale and authority of tha
ACMP, local, and state governments in permitting processes.

The current complexity and overlap ofvsnpus permitting processes, tha differing
Information requirements, uncertainty in pi rmHting schedules and the potential for
substantial delays due to juriwfictional anc othtsrissues desriy demand that state
governmentand the regulated community ind a differentway ofdoing business. This
requires an analysis ofwhetis working M Iwhetneedsto be fixed as a starting pointfor

development of permit streamlining legists ion,

As aresultoftiie Introduction of SB 186 31 d CSHB 28 we have been working through
ourown exercise on (1) whatora the den ants ofa model permitsystem? (2 ) can a
single permitting proows fit every das of prcgjacS, or do cgffbrent size projects need to be

processed differently?

Some principles ofa model permitting systjwn that are Importantto AOGA Include:
predictable, enforceable, d\ﬁvaI’Ced schedule
accountable decision makfcr
enforceable, enforced rasqfotlon of permit decision process
dearly defined role ofall participants in the permit process
clear definition ofreal part »aofinterest
desriy defined Process an Itime line for appeals
flexibility for phasing
maximize coordination witt federal permits
standardize and define a 'l ompleted application*
standardize and define a pocois for public input; comment and review

We have also completed a preliminary ovo view of “whatworks" in the permitting
process new and we would be glad to shar»these thoughts with you.

As we committed, wo have attached detalfed remarks of our concemns about SB 188 for
your review. WO have afso identified provisions ofthe bH that might resolve some of
the key permitting problems Identified In tin  Workshop by ourselves and others— Ifthe
challenges ofa mufti-tiered system can be Kteotved,
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Mb. Diana Mayer. Director
Division of Governmental Coordination
FebruarytM M

Pegs 3

Again, wo have been impressed by yes* AMijnsnswfawofkwtthua. The eoordinrtmg
work ofyour office has made Itpossible ft completion ofprojects essential to the
continuéd production of oil and gee in Alaska

Thankyou for yourtime.

icerely,

J DITHBRADY
Alacutive Director

JBite

cC Repressntativ® Gens Thorriauft
Representative Joe Green
Commissioner John Shively, DNR
Commissioner Michele Brown, DEC
Pat Pourchot, Ugisieiiv® Director, Gffloe 0fth© Governor
Mike Abbott, Economic Developm~ Assistant, Office of the Governor
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2:2: Detalled Comments on SB 186
Alaska Oil & Gas Association

AOGA's basic position on SB 166 is thatwe e$m ct supportthe bill as currently drafted.
Our principal reason is that SB 186 is intertwined with processes related to ffre Alaska
Coastal Management Program (ACMP) as our comments below detail. SB 188
essentially codifies and even potentially exacerbates certain practices, which are the
cause cf confusion and overlap between authorities and jurisdictions of local and stats
governments and the ACMP.

Wa recommend that ACMP previsions be separated from the biil dnd the rote and
jurisdiction ofthe ACMP be subjectto separate analysis, perhaps through CSHB 2 8.SB
166 could then become the vehlde to draft legislation that-Is focused on developing a
project management structure and integrated structure for State agency permitting.

A second problem Is that SB 166 does not provide for predictable permlitfreview/appeal
timelines. Predietebte timelines in tim e areas are essential to any successful
permitting program, yet the bill doss not Include schedules or provide mechanisms for

discipline.

We believe this is a problem that can be remedied, The current review clock specified
In6 AAC 50 is one ofthe strengths ofthe coordinated process provided by ACMP. The
challenge la to find a mechanism whereby schedules are established 10l projects of
various sizes and complexity and the types of permit required, Deadlines can be
specified and mechanisms putin place to enforce than.

1. Prmdstonw.0? SBJB6 ttwtcoyid be msbasis ofa made! perm itting
system

SB 168 puts on the table several concepts that could be the basis for a model permitting

system, The devilis in the details", as all parties agreed atthe Streamlining Workshop.

Following is a brief outline of the key points of SB 186, along with some of the basic

challenges that- Wd might ail work together to solve. You will recall that these

echallenges™were Identified by all the participants atthe Streamlining Workshop.

fépping’,

. ap?)ﬁc%fﬁalaﬂB rgM aarad aagaalgicaia-BSintt

P«0«l MatSod Coimmnts on SB 199
AJaB*aQir QttBAsaock&on
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RO R e T

Thecoqrdinatedproces?pm&nte Side im ro_\/ementhhe rogessbecome equivalent
to the longest agpé)_rova rqu Ired for a ﬁrOJect The Bst of permits and a r(?vrxls
covereﬂ fSBl In Sec. 46.41.010 coversa range o fpotential processing schedules
end technical complexity.

(2)  Howtoaccommodate the need forphased review &approval ofprojectpermits.

Due to, the nature ofacme projects, tha permitting process needs to afow the flexibility

for naviaw end approval of permits needed for incremental elements of tha project

during the various phases o fdevelopment This is a complexissue, which needs to'be

worked through to provide ag r(Horlate erX|b|I|R/ in"th permlttlrw Rrocess to
th app end a

a?con}modate e need forobo cants and agendas to phase review and approval
ofprefectpermio.

(3)  Howto give tha coortBnetting agency sufficientauthority without creating anotiier
regulatorytierora "Super agency*.

A single coordinating agency for projects that have more than one permitis a strength
ofthe currantsystem underthe ACMP. Instead of creating another regulatory bar ora
"super agengy", as appears to be groposed In SB 186, the coordinatin a%ency ShO&Jld
ba given sufficientauthorityto impase discfpfino on the process with res%ec to dgendas
megting mandated oragreed deadtinea.

- A.gfofifg .Pfgfcff fIS fiiM flfl.

A single pv(‘(_)liect appteation as provided In Sec. 48.41.050 has some merit. The
challenge wHibe geveloping qne application usefulto all agnenmes and all rites gro ects
becausg, as we ail know, the information requirements for the stefa permitappScations
Bated In Sec, 48.010 vary considerably,

. faEPtgtertpgrmifo

A co'ts?tldote public comment period makef] conmderab!? sense since It has the
potential to_ reduce the burden o aﬂendas, the puttie end applicant, However, In
(ﬁ)mmon with the above comments, [tis unclear how the process oan accommodate
the disparate processes represented by the multitude ot State permits. For example

the rocessf(i]ran aggua“ control opérating ernHtInvoIves ublic notice on a Laft
ermit near the end of th proces?_ after a lengthy technical review whereas other
rocesses notice the permitteese application.

R
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A rsfstsd issue Involves ths process for public comment The ksy would be certainty;

Sec 4341.080 is verly vague with resggci]to the standards for loubB meetlnegé arid
hearings. Insome permitprocesses pubfio hearings are only required ifrequested by a

partytoatfosjatanting.

*  Approves o fa protect through a coorcflnated ctedtkan orocffis.

Approval ofcgc)roiectthrough a coordinated decision process, Involving issuance ofall
projectpermits atthe same tnr W0u|dbl‘ln? certainty to the permitting'process Ifthere
was a specified time frame for completion o fthe permitprocess.

Again, as discussed above, the chaHenges revolye around ths valgin[ci; technical
comgllexny ofprogect permits and related”review time frames. In addifion project
pha&ngneedsto be accommodated In the process,-

® ABaateJBBeaalggaBat

The cheUep%?s, et again, revolve around ‘how9and *who* How can we sat uR a e
single appeals process and at the same rime accommodate separate agency
jurisdiction?. Should we use the Administrative ProceduresActor sot UR a new, untried
system (which always results In legal tost cases on procedure). Who should have
stenting to appeal? " The proceduré as proposed In sac 48.41.100 gives standing to
almost ang party to aﬁpeal a permit decision. AOQA betevas there needs to bs a
reasonablé level'ofstenting estabfohed torappellants.

2. PolicyfluBflamBigSflbvSB taS

SB 166 appears to envicten state permitting as an ACMP-bssad process; The policy
guestion raised is does the State of Alaska wantto move from a local govemmenttetate
agency permitting process to an ACMP permitting process? Should the ACMP he part
ofths State permitting process, or should the ACMP bo the permitting process?

Rotated questions Indude how much authority should local districts have (1) to interpret
state agency regulations, even when the agency disagrees with the interpretation; (2) to
apply conditions to permits that have no statutory authority (homeless stipulations); (3)
to override local government laws or planning ordinances (text of SB 188 atp, 21, Sec.

46,40.100(0)).

These am substantive questions that will change the future of how the state operates.
The questions have to do with ACMP's relationship with local and state government
authority.

Pages Pffbeii[ﬁd&PjPﬁ]gat* nSBiits
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SB 186 te based upon tha ACMP modal with coastal management policies and process
given the same weight and authority's* loco! governments and state agendas. As
such, tha MR carries with ft many or the frustrations oppressed by participars* of the
StreamIWnjL Workshop, including fecal government end stats agency officiate, of
ovoriappfag”irttifiw Hnea of authority and jurisdiction, In foot the Mil has the potential to
exacerbate those problems by codifying policy and practice that are not currently in
statute or regulation.

The MR, as drafted, appears to expand thd substantive scope and impact of thn ACMP
upon permitting, and to legislatively ratify certain practices now of questionable legality,
including the imposition of ACMP stipulations upon agency permits. Our major
concerns are as follows.

(1) TheJd3nLexpa”the__tteffnitiimg__ cf both «."epnfli8tencv deternifoation” and .an

Under proposed AS 4Q.40.096 (text of SB 186 at p. 20), a consistency review would
now bo required for any permitted activity or u$e "foot could affecSland or wateruses or

naturalresources o fthe coastal zone..,."id. This definition appears to be entirely new
and very broad Indeed,

in addition, under proposed AS 46.41.090(1) (text of SB 186 at p. 15), an "effected
tm stef resource district* would now bs defined as a efistrfct "that may experience a
IVmctand significantimpactfrom a proposed project..." W.

This prevision would apparently create extraterritorial jurtedtetfon tor district programs by
requiring that projects outside their established boundaries be consistent with the
program If there "may" be such an impact- This Is contrary to the original Intent of the
ACMP, to the established Jurisdictional reach of local governments, which comprise the
coastal districts, and to existing ACMP statutes which M district program authority to
coastal areas "wtihdn too district" See currentAS 46.40.030(1).

(2) 3BJ-83jwonld_tegd-to the unrestrieted_imbosttton oLACME-»tfpulstiona upon
POTife

The toftowfrg provisions would appear to confer blanket authority to impose ACMP
conditions of any kind upon permits. No current statute authorizes this practice.
Serious poflgr and legal questions ere raiseri about whether such conditions can or
should bo Imposed, especially when tody may U® beyond the permitting agency's own

statutory authority.

ft *4 Detaited Ccm rtson SB IBS
Ate&bt OS A &[S Association



T8 POBIO F3%
BEBAR 1233»  Fon-DV G Q0D 7 4 T iw.w

See proposed AS 46,41,090(e) (the opinions of comistancy may be predicated upon
adoption o fapecnto stipulations,...");

.090(e) CtheiM perm it decision shaH Include a copy o fany draft permits and related
stipulations...."); and

060(0(3) (If the Alaska Coastal Management Program consistency statement is
predicated on a stipulation, that stipulation must be spsctfcafty described in the
consistency statement..); proposed 46.41.990{4)(A) (defining “consistency statement
in pert bb “any necessary stipulations, conditions, or modificattens to the proposed
projectapediiGaOydescribed by reference to the relatedp m rtf); and

proposed 46.40,100(b) (In addition to existing remedies, a state agency whose permit
contains a stipulaton added os e oondtihn of consistency determination has tha
authority to enforce that stipulation through e request for Injunctive reliefto the superior
courn.

® peieizsy e ariam

White existing law merely provides for consistency review comment* from districts, see
current AS 46.40.096(d)(1), the new bill now first requires each affected district to
provide its opinion on consistency and any proposed stipulations. See proposed A8

46.41,080(0).

More Importantly, SB 166 then provides!that the consistency determination shell be
made by the coordinating agency "in consultation with....tho effected coastal districts..."

Proposed AS 46.41.090(d).

are given a.dlmgt and.actiya sfetutoairote In

While the extent ofthe districts rote in the consistency decision is apparently leftto be
defined by regulation, there can bo no question but that these requirements create afar
stronger statutory rote for districts than existing law.

I

fn short, ths districts would be dscfslon*mal<ete In a consistency determination, not just
commentate upon IL Because districts are ateo made parties ofright to the appeal, see
proposed 46.41.100(d), the districts would now have mandatory roles both in the
consistency decision and in any appeal of the decision. Putting focal districts In the role
of both petitioner and dectetorwneker will result In due process problems.

Pafl®s D*taR*dcam mnt8cn8B188
Afsakt OU & QasAzaocMfon
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(4) Tha-bHLgtautaify mitxM eijayfa* & 94-j*-Penhfo”ot-rBaui®® of
'vartoUBkinda.

See proposes!AS 46.41.020(h). Possible exemptions ora nsrrowiy defined and subject
to imposition of unspecified "ec.feiftions.” See proposed 46.41.0420(b). No statute
asrentiy dsfmoe & specifies whst action must fee subject to a consistency
determination; Instead, the DGC has administratively Hated matters tor which such

review is to be required

White thare may well be e need to reexamine this process, a presumptive determination
by the tasfdtatore that review is required tor fill such actions both substantively expands
existing taw and diminishes administrative flexibility. For example, as you know some of
cur members question whetfer contingency plans are in feet a project, use or activity
property subject to a consistency review under existing tew. Proposed 46.41.010(d)(5)

would nevertheless require such review by statute.
»

As pointed out ©artier, we beiievo that the above provisions of 85 183 implicate
substantive questions about the scopa arid nature of ACMP review tor projects in
Alaska, in our view, it will be very difficult to address th&sa ACMP concerns In the
already complex context of permit streamlining; this is why vre have concluded that
ACMP Issues should be addressed separately. Onoathe ACMP issues ere addressed,
we believe that ACMP procedures could indeed be integrated in a neutral fashion Into
the overall context of permit streamlining.

We appreciate that others may have a different perspective or different interpretation of
the effect of SB 188 with respect to the ACMP. These are certainly complex areas of
policy, law, and procedure about which reasonabt&peopie may disagree.

W's are committed to participate in these discussions.

Pages tSutinffyd Cam tm ttfs an SB 113
AhtkaO aAQ uAseoekcSon



February 28, 2001

BY FACSIMILE TO 907-465-3075:
ORIGINAL FOLLOWING BY U.S. MAIL

Mr. Randy Bates

Division of Governmental Coordination
Office of the Governor

P.0. Box 110030

Juneau, Alaska 99811-0030

Re:  Comments on Proposed Revisions to ACMP Regulations (6 AAC 50)

Dear Mr. Bates:

Thank you for this opportunity to comment on the proposed revisions to the Alaska Coastal
Management Program (ACMP) procedural regulations found in 6 AAC Chapter 50. It is
obvious that a great deal of hard work went into reorganizing and attempting to clarify the
existing regulations. That effort resulted in several improvements.

As revised, however, the proposed regulations create several problems (identified below)
that do not exist in the current regulations. Some of these problems stem from revisions to
the “Definitions” in Article 9 and, therefore, could be remedied by (i) restoring deleted
definitions; (ii) adding precise definitions for undefined terms; or (iii) editing newly proposed
definitions. A few of the problems cannot be remedied so easily and thus it may be more
prudent to refrain from adopting the problematic provisions.



Specific Comments

1

Use of the “Optional Preliminary Consistency Determination” would result in
abandonment of the carefully prescribed processes and, in effect, could convert the
ACMP review process into a mini-NEPA process by requiring the coordinating agency
to make determinations about potential impacts which it is not authorized to do under

Alaska law.

The proposed regulations painstakingly establish processes for conducting the three
basic types of ACMP review (for state regulated activity; for federal activity; for
federally regulated activity). Those processes prescribe time lines for the various
steps in the processes, allowing the coordinating agency sufficient discretion to extend
deadlines within the time line if appropriate (e.g., to accommodate the need for
additional information or further review).

The “Optional Preliminary Consistency Determination” process described in proposed
6 AAC 50.910 would undermine the established processes. It would allow the
coordinating agency to abandon the time lines set forth for each of the three ACMP
review processes and create new, project-specific processes and schedules based on
a determination by the coordinating agency “that the project is likely to have more
than minimal impacts to coastal uses or resources...” and will attract “significant
public interest....” This separate “option” to abandon the established processes is
entirely unnecessary in light of the jlexibility allowed in adjusting the schedules for

the established processes.

Additionally, the standard for invoking this separate review “option” is ill defined
and thus potentially could result in arbitrary and capricious decisionmaking as to
whether to exercise the option. This is due largely to the fact that “minimal impact” is
proposed to be defined as “a negligible disturbance to coastal uses or resources.”
Thus, the definition is circular: “negligible disturbance” has no more meaning than
“minimal impact.” Further, “negligible disturbance” is not proposed to be defined,
and could not be readily defined in any meaningful way that would support decisions
about whether to follow the established processes or to set up a project-specific- process.

Finally, this proposal to allow use ofa special, potentially much longer, review process
when the coordinating agency “determines” that impacts will be more than “minimal”
is analogous to the National Environmental Policy Act (NEPA) process’ distinction
between environmental analyses (EAs) and environmental impact statements (EISs).
Alaska’s Legislature, however, has not authorized the transmutation of the ACMP
into a mini-NEPA process. In view of the limited and specific purposes and authorities



underlying the ACMP, proposed 6 AAC 50.910 should not be adopted.

Similarly, the test for deciding between a 30-day and a 50-day review process should
not rest on the degree of impacts anticipated (e.g., “minimal impacts”) as proposed 6
AAC 50.235 contemplates. Under the existing regulations, that decision is based on
how much time the agencies are expected to need to coordinate their authorizations
and issue permits. There is not necessarily a direct correlation between the degree of
potential impacts and the time required to issue authorizations, especially where the
standard for whether impacts are “minimal” is itself an undefined “negligible
disturbance” test. The potential for disputes and for allegations of inequitable
application and/or abuse of discretion will be great if the degree of potential impacts
is used as the measure for the length of the review process.

Accordingly, proposed 6 AAC 50.235 should be revised to restore the existing
approach of choosing between the 30 and 50 day processes based on how much time
the agencies need to issue authorizations. That will obviate the need for the
coordinating agency to make qualitative “determinations” about the degree of
“Iimpacts,” something that is clearly beyond the coordinating agency’s scope of
authority as the cooidinator of the ACMP process. With proposed 6 AAC 50.910
eliminated and proposed 6 AAC 50.235 modified, the circular definition for “minimal
impacts” at proposed 6 AAC 50.990(33) can be eliminated as well.

The proposed regulations’ inconsistent references to “the ACMP” or “the program”
versus the “enforceable policies” of the ACMP create confusion and the potential for
disputes about (i) what an applicant must certify: (ii) what may be commented upon:
(in) what may be the bases for conditions: and (iv) what is at the heart of the
consistency determination.

In many places, the proposed regulations speak of consistency with the enforceable
policies of the ACMP, thus clearly tying the provisions in question to one of the two
concrete components of the ACMP. Those two components are the enforceable policies
of the coastal resource districts and the substantive regulatory standards in 6 AAC 80
& 85. In other places, however, the proposed regulations speak of a project being
“consistent with the ACMP” or with “the program” generally (e.g., proposed 6 AAC
50.200, 365, 375, 385(0)(3), 405 & 990(14)). These inconsistent references create
significant ambiguities, especially in light of the proposed changes to key definitions.

The proposed revisions to the “Definitions” section would eliminate the definition of
“consistent” (bracketed deletion following proposed 6 AAC 50.990(16)) and would
reduce the definition of “ACMP” to a generic description of what the mnemonic
stands for-“Alaska Coastal Management Program.” As such, the proposed revisions



would rob the relevant definitions of all references to standards (e.g., regulatory ones
in 6 AAC 80, the district enforceable policies). Thus, it would no longer be possible
to use the definitions to make sense of the operative provisions in which the expression

“consistent with the ACMP” appears.

The simple solution would be to retain the current definitions for “ACMP” and
“consistent.” Without those definitions, the regulations will be hopelessly ambiguous
in several respects, such that neither an applicant, nor the public, nor the review
participants, nor the council or a court reviewing a disputed determination will be
able to tell what was contemplated by references to “consistent with the ACMP.”
Another (less simple) solution would be to modify the language “the ACMP” or “the
program” every time such an expression is used throughout the regulations, so that
the regulatory standards and enforceable policies constituting the ACMP are clearly
referenced. Retention of these key definitions as well as the suggested language
modifications would best clarify consistent application of the ACMP process.

The “alternative measure” term used in numerous places throughout the proposed
regulations is ill defined, creating confusion about what such measures are and how

they are to be used.

The term “alternative measure” appears in several different contexts in the proposed
regulations. This is a new term, not used in the current regulations. In some contexts,
it appeal's to be synonymous with a “condition” or “stipulation” which must be imposed
to ensure consistency with the ACMP standards (regulations and enforceable policies).
In other contexts, use of the term suggests measures which can be proposed by someone
(e.g., the coastal resource district), but which are simply optional ways of achieving
consistency with the ACMP substantive standards. (See, for example, proposed 6
AAC 50.365, which suggests that the federal agency must be informed of any and all
measures it might add to the project to persuade the slate that the federal project is
consistent.) In addition, the term is sometimes used in conjunction with the concept
of achieving consistency with “the ACMP.” Thus, its varied use compounds the
ambiguity problem identified in 2 above.

Indeed, in the proposed definition for the term itself, this compounding problem
appears. Proposed 6 AAC 50.990(4) states: “alternative measure’ means a
requirement necessary to ensure the activity is consistent with the ACMP.” Since
significant changes are proposed lor the current definitions of “ACMP” (proposed to
be made generic) and “consistent” (proposed to be eliminated), the proposed definition
of “alternative measure” is itself highly ambiguous. In context, use of the term creates

much confusion.



For instance, if adopted, proposed 6 AAC 50.055(b)(2) would allow a coastal resource
district to “include an alternative measure identified in a final consistency
determination issued under 6 AAC 50.265 in an authorization for the project that is
issued under the coastal resource district’s Title 29 authority.” It is unclear whether
this would allow the district to include in its authorization only an “alternative
measure” expressly identified as necessary for consistency with the district’s
enforceable policies, or to include any of several proffered “alternative measures” no
matter how those measures relate to the ACMP standards.

At a minimum, the definition for “alternative measure” needs to be further developed
(either within the definition itself, or by retaining the current definitions for
“consistent” and “ACMP”). Otherwise, disputes about what “alternative measures”
can be proposed by review participants and imposed on project proponents are
inevitable. Additionally, each of the many places in the regulations where the term
“alternative measure” is used needs to he scrutinized in light of the definition ultimately
chosen, to ensure that no ambiguities remain.

The various proposed regulations affecting the scope of the ACMP would
inappropriately expand the coordinating agency’s discretion, creating the potential
for errors or abuses that could result in artificially broad, duplicative reviews.

Proposed 6 AAC 50.025 abandons the existing requirement that the scope of review
be based on specific kinds of information (e.g., the applicant’s proposal and the coastal
project questionnaire) and instead relies on the coordinating agency to “determine
the scope of the project subject to a consistency review.” If adopted, it would set the
minimum scope quite broadly, requiring among other things inclusion of each
act|V|ty needing an agency authorization, as well as activities that do not, if the
“project,” as proposed, could not e conducted without those activities. Thus the
regulation would require the coordinating agency (in consultation with the resource
agencies) to make a determination of the scope of the “project,” which necessarily
would require determining what the “project” is as proposed by the applicant.

“Project,” however, would be a defined term under the proposed regulations (6 AAC
50.990(22)). It would mean “all activities that will be part of a proposed coastal
development, including associated facilities, thatare subjectto the consistency review
requirements under this chapter.” (Emphasis added.) To “determine the scope of
the project” as required by proposed section 025, the coordinating agency, therefore,
necessarily would have to decide what activities “are subject to the consistency review
requirements,” which in turn requires determining the scope of the review. Thus, the
definition of “project” does not inform the determination required under section 025
at all; it depends on it. Accordingly, the coordinating agency is left only with its



discretion, and advice from the resource agencies; the proposed regulations provide
no guidance on how to exercise that discretion.

In addition, proposed 6 AAC 50.700 would vest the coordinating agency with
discretion to require that the ACMP review for a “project” include activities already
determined categorically consistent with the ACMP standards (via a previous
categorical or general consistency determination, or a general concurrence
determination). In fact, that would be the default position, subject only to the possibility
that the agency might exclude those activities from the project-specific review ifthey
constitute a “temporary use with minimal |mpacts to coastal uses and resources.”

Since “minimal impacts” would be defined as “negligible disturbance,” once again
the determination would be left to the unguided discretion of the coordmatlng agency.

Perhaps the simplest solution to most of these problems would be to eliminate proposed
subsection (a) of 6 AAC 50.025 and convert proposed subsection (b) into concrete,
objective criteria to be used in setting the scope of the review. Those changes would
obviate the need to clarify the definition of “project,” at least in this context. As to
categorically consistent activities for which an applicant can obtain a general permit
that has already gone through the ACMP process, there is no reason to broaden the
scope of review to, in effect, re-review those activities. Proposed 6 AAC 50.700

should be modified accordingly.

*kkkkkkkk

As a general comment, some of the problems identified above evidence a trend toward
vesting the coordinating agency with decisionmaking-type discretion far broader than
necessary for an agency that, in its regulatorially directed coordinator role, is supposed to be
coordmatlng the ACMP review process, not usurping other State and Federal regulatory
agency’s purview in making independent decisions about the permittability of a proposed
activity. An ACMP consistency determination is not a super-permit governing all aspects of
a development project. Rather, it is supposed to be the memorialization of a collaborative
process of review in which the coordinating agency serves as facilitator. As such, any proposed
changes to the ACMP process regulations in 6 AAC 50 should be carefully crafted to avoid
shifting the coordinating agency’s role toward making substantive decisions such as whether
a proposed “project” will have only “minimal impacts.”

If you have any questions about the general or specific comments above, please feel free to
contact me at 907-586-3340.

Very truly yours,
Terry L. Thurbon



Alaska Oil and Gas Association

121 W. Fireweed Lane, Suite 207 Anchorage,
Alaska 99503-2035 Phone: (907)272-1481 Fax: (907)279-8* 14 Email: braclv@aoga.org

Judith Brady, Executive Director

February 28,2001

M. Randy Bates

Division of Governmental Coordination
Office of the Governor

P.0.Box 110030

Juneau, Alaska 99811-0030

Re: Comments on proposed changes to Consistency Review Regulations: 6 AAC 50

Dear Mr. Bates:

Thank you for the opportunity to comment on the proposed consistency regulations for the
Alaska Coastal Management Program (ACMP). As JOU know, these requlations are critical to the
continued exploration, development, production and transportation of Alaska’s oil and gas

resource.

This letter and attached comments represent the views of the Alaska Oil & Gas Association
%AOGA)._AOGA IS a private, non-profit trade association whose member companies represent
the majority of oil and gas exploration, production, transportation, refining and marketing

activities in Alaska.

Virtually all of the oil and gas exploration, production, transportation and refining activity, and
key elements of the pipeline activity in the State of Alaska, take place in coastal districts.
Industry permitters and environmental staff work regularly with coastal districts, state and
federal agencies and Division of Governmental Coordination (DGC? personnel. Company
permitters have day-in, day-out experience with the 6 AAC 50 regulations. WWe know what works
and what doesn’t work in the consistency process. e appreciate this oloportunlty to work with
the DGC and the Coastal Policy Council (CPC) in taking the first new look at the coastal

management consistency regulations in 17 years.

The proposed new title for 6 AAC 50 is: “Alaska Coastal Management Program (ACMP)
Implementation”. This is an accurate description of what these regulations do — they
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“implement” the coastal management program. They are the directions for how to make the
ACMP work - the directionsfor decision-making t0 he resource agencies, the coastal districts,
the DGC and the permitted public. As with any set oi directions, the clearer they are, the better
the program will work.

The first stage of this comprehensive revision endeavor—he internal agency/DGClcoastal
district stage -has taken a lot of time. DGC personnel hare said that the internal agency working
group and/or DGC personnel have met almost every two weeks for the last two years. The
Internal draft has gone through at least two major rewrites - and this is before the public
comment period even opened.

The original regulations have been in place since 1984. Almost immediately it became evident
that there were various ﬁ(roblems, some serious, with interpretation and application. Public
?olicy questions as to effects of certain sections on other state statutes, legal ambiguities arising
rom vague language, individual agency permit timelines that were never reconciled with the
consistency timelines, and just the plain practical difficulties of applying seemingly mutually
exclusive requirements have continued to cause time-wasting internal agency disputes, and
disagreements with coastal districts and the permitted public. These disputes have had
mcreasmgli/) troublesome effects: agencies and DGC gridlocked in reviews of the ABC List and
there have been some noticeable slow downs in the permitting process.

Since 1984 various proposals for chanﬂes in these regulations have been made, many by agency
or DGC #)ermitters who are tasked wit “makin? this work™. 'You have pointed out you have
“stack of files” on your desk from 1984 “when Tolks started proposmgi changes to these
regulations”. Several attempts at a complete revision process have failed. Different reasons are
given for this failure: simply a lack of time or focus by administrations; or the fact that some
Interest groups and agencies benefit from ambiguous language and maneuver to retain it, or the
lack of political will to make those few critical decisions that have plagued the consistency

process almost since its inception.

The consistency process has “worked” through those years because it has been patched together
with agency “guidance policies”, Memorandums of Understanding (MOUS), ad hoc opinions
from assistant attorney’s general, internal memorandums, unwritten “but understood” practices,
and most especially, the good judgment of individual agency staff and DGC coordinating staff.
The irony has been that the most public of process...the coastal management program...has been
implemented by the most subjective and internalized practices, in part because of the
ambiguities of its 6 AAC 50 regulations.

AOGA recognizes the achievement of Director Patrick Galvin, coordinator Randy Bates, and the
CPC members for initiating this first formal review and revision of the consistency regulations.
It is important that this ﬁrocess does not fail. It is important that these revisions resolve the long-
standing Issues, rather than just bury them under more vague language. It is important that
practices that have arisen out of institutionalized “understanding™ or internal unpublished
memoranda are examined. It is important that public policy issues be identified and options
provided to the CPC for resolution. It is important that we take this opportunity to make the



implementing directions for the ACMP clear and precise or the agencies will spend the next 17
years writing new “guidance policies”, new Memorandums of Understanding, and new internal
memorandums. The test for these regulations will be whether or not they are so clear that all past
“guidance golmle_s”, MOUS, etc., can be thrown out and these published, public regulations will
be the reliable guide for consistency decisions.

In this submittal letter, AOGA will offer recommendations on the “next steps™ of this regulation
process; highlighting, in summary, the strengths and the weaknesses of the proposed regulations.
Our detailed comments are attached.

Recommendations for “Next Steps” in the Process

In summary, those recommendations are: (1) that individuals in the agencies with direct project
permitting experience be assigned to the working group charged with the review of public
comments; %ZF that the working group to review the public comments be expanded to include
knowledgeable public representatives; and, ﬁS) that after the public comments are considered,
the regulations be re-issued for a second public review.

e also suggest that when the regulations are re-issued, DGC identify the public policy and legal
issues and Include a section-by-section public roundtable discussion with the CPC so the public
and council members can hear the pros and cons of policy and/or legal alternatives offered.

AOGAs first recommendation is that agency personnel with direct permitting experience be part
of the team that reviews public comment.

Does it make any difference whether or not the regulations governing the permitting of projects
in the coastal zone are reviewed by individuals with direct permitting experience?

\We have found that it does. These are the “working” regulations of the entire coastal
management program. The goals of these regulations are to estahiish a “solid platform for
implementing the ACMP”: to create a “predictable review process”; to “establish and clarify the
process” and to “provide up to date regulations that are clear and efficient.” Alaska has a
complicated dual permitting system with ACMP overlying and intertwined with local, state and
federal permitting systems. Alaska has a “networked” system which simultaneously is supposed
to protect the authority of each individual agency and the enforceable standards of the coastal
districts. The inherent conflict means reachmg a balance is a complicated process. A regulatory
section that “sounds good” may have unintended consequences on the rest of the regulatory
system, disrupt the balance or simply be unworkable from a practical standpoint.

\We have found in our own industry review of these regulations that individuals who have been
directly involved in the dozens...or sometimes hundreds...of decisions, negotiations and timing
issues related to permitting a project have a different sense of both “predictable” and “efficient”
than individuals who have never heen involved in the actual permitting of a project. We found
this difference in perspective even between industry personnel with direct permitting experience



and those industry planners, managers and attorneys who have indirect experience reviewing
permit actions.

The challenge for the team reviewing the public comments and for CPC members, many of
whom (like most of us) have not been directly involved in project permitting, will be to sort
through the “sounds good” from the “works as intended”. Our understanding is that this draft of
project permitting requlations was drafted internally by agency personnel with limited or no
direct project permitting experience in their own agencies. Based oz1 our own experience, we are
recommending that the upcoming working group to review public comment consciously include
agency personnel with direct project permitting experience.

Second, we recommend that knowledgeable public members be appointed to the working group
to review these public comments. Such task ﬁrouEs or stakeholder grou,os have been estanlished
in the East with good results. It seems to us that there must be some real interaction and working
through of approaches if these regulations are to meet the goals of this project. AOGA will make
a formal request to the Director of DGC that such a task group be established.

Third, AOGA recommends that after the public comments are considered, the requlations be
revised and reissued for a second public review. If the revisions address the questions that need
to be answered in this regulation, both the agencies and the public will have a strong interest in a
second round of comments. The agency internal review took almost two years. The public
review should not be hurried when there is no need to do so and when the end product will

certainly be affected.

Finally, as a subset of what we believe may be useful, AOGA suggests that when the regulations

are re-issued, DGC identify the public policy and legal issues addressed or involved. Many of the
issues have statewide or program wide public policy implications. Issues with these implications
should be identified, along with a range of options and preferred options.

We also suggest that in the second round of public comment, the CPC hold a section-by-section
roundtable discussion with the agencies and the public so all parties can have the benefit of
hearing different perspectives.

\We suggest “section by section” review by the CPC because, from our own experience, it
became evident that there is simply no way to make a considered judgment without one. From a
ﬁractlcal standpoint, we would also recommend at least two half-day sessions, although four

alf-day sessions would be more reasonable given the complexity of these regulations.
Strengths of the Proposed Implementing Regulations

The format of the proposed regulations—breaking them out into Articles of %Jeneral
applicability—is a long needed structural change. The attempt to more clearly define public
Bartlu ation as well as spell out the steps in the elevation and review process, while needing
oth clarification and legal review, are important. Of particular concern is the lack of standards
for elevations and the question of how elevation decisions are made. It appears to us that
decisions must be made both at the director and the commissioner level through a vote. It also



seems that an agency should not be able to elevate the same issue more than once. The appeal
process also needs more thought. It would be useful to do a flow chart for the eIevation/aRReaI/
petition process. The challenge will be to protect all parties rights without making the ACMP the
target of choice of special interest groups.

Two new sections are of significant importance: Article 7 (General and Nationwide Permits,
Categorically Consistent Determinations, General Consistency Determinations, and General
Consistency Concurrences) and Article 8 (Project Modifications and Renewals of
Authorization.) Both have been an area of agency gridlock. Both are essential to the project
consistency system. Both articles need extensive review, discussion and explanation. Definitions
are needed for all of the Article 7 sections. The ABC List has been a matter of internal a%ency
dispute. Three years ago DGC issued a “white paper” on some of the ABC List issues. Other
agencies may or may not have responded. In order for there to be a public discussion and
resolution of these issues they have to be clearly identified. It would be helpful if DGC would
identify internal agency issues. Of equal value would be definitions/standards for the A List, B
List, C List and the other categories included in Article 7.

Weaknesses of the Proposed Regulations

As a general comment, these proposed regulations, like the current regulations, still fail to
clearly define how the coastal consistency review process is supposed to work. During the public
workshops it was evident that even industry permitters, who are knowledgeable with the
program, were confused. There seems to be the same confusion among agencY personnel who
will be charged with implementation. There is no question that this is a complicated program
dealing often with complex projects. This makes it all the more necessary that the working
direction, these regulations, be as clear as possible.

In key areas the language and standards of the regulations are even more subjective, vague and
undefined than the current regulations. The response to this criticism at workshops was to rely
on the “good judgment” of the program administrators. This is an unacceptable approach. It
does not provide a standard for decision-making; continues to leave the process open to legal
challenges and agency gridlock; and diminishes the ability of the program to protect and
maintain coastal resources and uses. The areas of greatest concern are listed below:

»  The proposed regulations fail to resolve the traditional conflicts of the consistency process.
The most serious and disappointing weakness of the proposed regulations is that they simply
fail to resolve the traditional conflicts of the consistency process: applicability, scope of
review, jurisdiction, timing, “homeless stipulations” and coordination. For instance:

(a) Current ambiguous language concerr_lin? applicability of the ACMP and scope of review
has become even more vague. The single most important goal of implementing
regulations must be to clarify applicability of projects to consistency review.

(b) The proposed regulations do not clarify how Alaska’s "networked” system works in
practice and more seriously, do not solve the timing issues related to coordination of



some permits that, in actual fact, defeat the entire concept of a “networked” program.
The relative roles, responsibilities and authorities of the agencies and DGC, vis-a-vis a
“networked” review, is not at all clear, nor is there resolution of the timing issues related
to coordination of some permits, notably Alaska Department of Environmental
Conservation (DEC) air quality permits and Department of Natural Resources (DNRg
right-of-way leasing. If agency permits do not have timelines that fit within a 30 or 50-
day schedule, there can be no “networked” program. This is an issue for both small and

large projects.

(c) The role and authority of coastal districts, as described in these proposed regulations, is
more subjective and thus more uncertain. The proposed requlations embody an
expansive, undefined scope of local coastal program HUHS iction which needs to be
examined in terms of the enabling statutes and overall public policy.

(d) The proposed regulations codify the practice of adopting homeless stipulations (called
“alternative measures™ in the regulations). This practice raises both public policy and
legal questions. This is a critical issue for the ACMP. There is no question that coastal
districts have the right and responsibility to develop enforceable policies. This is the
heart of the f)rogram. What is questionable are the implementing practices that have
slowly developed through the years. This regulatory review provides the opportunity for

open discussion on homeless stipulations.

» The proposed regulations adopt a permit coordination approach that decreases
rather than increases the predictability of the process. Under these proposed
requlations there is no assurance that the review will be concluded and
permits issued by a certain date. Again, there is no question that some
projects offer special challenges, however the attempts in these proposed
regulations to satisfy “lime out” concerns of some agency staff members have,
in cumulative effect, derailed the entire process. For instance:

(a) Previously established timelines are simply lost in the multiple exceptions. The timelines
for federal projects are now more certain than the timelines for state projects.

(b) The proposed regulations “front load” the application i)rocess (and make it uncertain to
predict when “day one” starts) and at the same time allow even more extensions and
aPency requests for “additional information” during the rest of the process, which almost
always stops the clock yet again.

Predictable permitting and predictable timelines are a “make or break” issue. The
working season, particularly on the North Slope, is so short that if permits are delayed it
can mean the entire “season “is lost. And that may mean the project is lost. The
importance of this issue cannot be over-emphasized.

None of the issues addressed by these regulations are easy issues. All have been areas of serious
controversy among agencies. The importance of this regulation project is that, for the first time



in 17 years, these controversies are now in the public arena and can be resolved.

We look forward to working with you on these issues.

Thank you for your consideration of these comments.

Sincerely,

JUDITH BRADY
Executive Director

Attachment
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Senate
Senate District Q
Senate Bill 361 Permit Coordination and Coastal Zone Management
SPONSOR STATEMENT:

Alaska’s |oermitting system is overdue for a complete review and overhaul. Developed
piecemeal over the 43 years since statehood, our state’s current process for approving
resource development projects is increasingly a lengthy and d|?0|nted process that
confuses the public, agencies, and applicants alike. Industries from across the state have
stepped forward to ask for clarity, consistency, and timeliness. It is time for a change that
works for Alaska.

The current process requires seﬁarate applications for each permit needed for a single
pr(()j]ect. Each agency reviews the applications separately according to its own timetable
and requirements. Public notice and hearings on the aplpllcatlons may be conducted
separately, under different standards, resulting in a duplication of effort and expense for
all. Permits may be appealed to different agencies, even though each appeal is based on a

common set of facts.

Also, if a project lies within a coastal zone, an additional set of steps is added to the
process. The Alaska Coastal Management Program (ACMP) requires that all permits
Issued by state agencies within a coastal zone be consistent with the respective plans
developed by a coastal resource district. Since Alaska’s coastal zone boundaries include
more than 44,000 miles of coastline and can extend inland along river drainages as far as
250 miles, most resource develc_)‘oment projects in Alaska require such a consistency
determination. While Senate Bill 361 reforms the process by which a project’s consistency
determination is established, it preserves the requirement that projects be consistent with

the ACMP.

Over the &{ears, various proposals have emerged from the front-line permitting staff,
division directors, and commissioners at our resource agencies suggesting changes.
Nonetheless, reform has failed to materialize. Senate Bill 361 is based on various
proposals that have been proposed over the years.

For the foreseeable future, Alaska’s economy will be dependent upon the development of
our natural resources. As the policy-making body of state government, we must remove
those aspects of our permitting sgstem that have been used not as a means to provide
public input and accountability, but as tools to needlessly delay those projects which are
critical to our state’s future prosperity and revenues.
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STATE OF ALASKA Fiscal Note Number :
2002 LEGISLATIVE SESSION Bill Version: SB 361
Q Publish Date:
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Title Permit Coordination and Coastal BRU Administrative Services
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