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You ask whether the legislature may confirm appointees o f  the governor during the 
upcoming special session. Unfortunately, AS 39.05.080 is ambiguous on that point.

Under (1) o f  that section the governor is directed to present names for confirmation to the 
legislature during the first 30 days o f a regular session. I f  an appointment is made after 
the first 30 days but while the legislature is s till in  session, the governor must present the 
name to the legislature w ith in five days after the appointment is made. The paragraph 
specifically states: "only presentment that occurs during the time that the legislature is in 
regular session constitutes presentment under this section."

However, under (3) the governor is required to make a new appointment and present the 
name w ith in  20 days after receipt o f notice by the legislature that i t  has declined to 
confirm an appointee. Last session the legislature failed to confirm  an appointee to the 
Game Board. As to this vacancy, the governor is directed to make an appointment and 
present the appointment by a deadline that falls during the interim  before the special 
session begins. This conflicts w ith the statement in  paragraph ( I )  that presentment may 
only occur during the time the legislature is in regular session. Furthermore, paragraph
(3) goes on to state: "Failure o f the legislature to act to confirm  or decline to confirm  an 
appointment during the session in which the appointment was presented is tantamount to 
a declination o f  confirmation on the day the session adjourns." When the appointment is 
made during the interim, it  can certainly be urged that the session referred to in  this 
sentence is the first session that occurs after the appointment when the message from the 
governor making the appointment would, presumably, be received and read by the 
legislature. In  the case at hand, that session is the upcoming special session.

Consequently, i f  the governor presents an appointee to the legislature for the Game Board 
position and the legislature fails to consider that appointment, an argument could be made 
that the appointee has lost that position. To avoid that possibility the legislature should
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consider the confirmation o f  a person appointed to the position during the upcoming 
special session, despite the contradictory language o f AS 39.05.080(1) i f  the governor 
presents the name to the legislature. Note, however, that the 20 day provision o f  
paragraph (3) clearly applies only when the legislature has declined an appointment and a 
subsequent appointment is made as a result o f  the failure o f  the legislature to accept the 
first person. No other appointments that the governor may make before or during the 
special session are covered by paragraph (3) and they should be neither presented to the 
legislature by the governor nor acted upon until the next regular session under paragraph 
(1 ) .

I  have today checked w ith  the Chief Clerk and been informed that the governor has not 
yet this interim  presented any appointees to the legislature for confirmation, although that 
office has received copies o f  letters o f  appointment sent to the appointees. I t  is possible 
that the governor w ill elect to rely on AS 39.05.080(1) and present a ll his appointees 
during the next regular session.

TBC:glc
01-312.g!c

I
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Enclosed is a draft b ill that would elim inate the potential for confirmation sessions to be 
required during special sessions o f the legislature. It would also deal w ith  the potentia lly 
conflicting parts o f  AS 39.05.080 regarding the tim ing o f  presentation o f the governor's 
appointees. It is my understanding that you wish fo r presentments to occur only during 
regular sessions.

Under current law, AS 39.05.080(3) requires that the governor present a new appointee 
w ith in  20 calendar days after the legislature notifies the governor o f  the legislature's 
refusal to confirm  one o f  the governor's appointees. Since jo in t sessions for confirm ation 
purposes are often held near the end o f  a regular session, this would mean that the time 
for presentation o f  the new appointee would probably fa ll during a special session ( i f  one 
is held during the interim) because presentation is generally considered to occur when the 
governor's message o f appointment is communicated to the legislature by being read 
across at a floor session. The special session would be when the firs t floo r session 
occurred at which messages from  the governor sent to the legislature after adjournment o f 
a regular session could be read. In turn, this presentation would trigger the requu .ments 
o f  AS 39.05.080(2): hearings by standing committees and the holding o f  a jo in t session 
for confirmation purposes. Failure o f  the legislature to act on such an appointment by the 
end o f a special session, according to the last sentence o f  AS 39.05.080(3), would be the 
same as refusal to confirm, and that person could not again be appointed to the same seat 
during that interim.

The above-described result could cause longer special sessions, diffuse the focus o f 
special sessions, or result in a person losing a position because the legislature failed to act 
on confirmation o f  the person during the special session (due to lack o f  tim e or other 
focus) when the person might have, in  fact, been mutually agreeable to both the governor 
and the legislature.

The above-described result is also more complicated than this because the second 
sentence o f  AS 39.05.080(3) is at odds w ith  the presentment requirements o f
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AS 39.05.080(1). Paragraph (1) says that only presentment that occurs during a regular 
session constitutes presentment. However, as noted above, the 20-day requirement o f 
paragraph (3) w ill often place presentment at a special session, i f  one is held after the 
legislature refuses to confirm  an appointee during a regular session. This difference in 
the two paragraphs is not reconcilable w ithout changing the words o f either paragraph (1) 
or paragraph (3).

The enclosed draft reconciles the two paragraphs in  the fo llow ing ways:

(1) removing the 20-day requirement in paragraph (3) and keeping the 
requirement o f  paragraph (1) that says only presentment during a regular session is valid;

(2) throughout the section, " re g u la r" is inserted as appropriate;

(3) "w ith in  five calendar days" is removed from the latter part o f paragraph (1). 1

A lthough you did not ask for it, the draft also inserts "on o r before" in AS 39.05.080(1), 
w ith  reference to the March 1 date in  subparagraph (B). This w ill pick up the non­
student members o f the Board o f  Regents whose terms expire on the first Monday in 
February under AS 14.40.140.

This draft would also remove the last sentence o f  AS 39.05.080(1). You did not ask for 
this change either, but making this change m ight forestall a future potential problem. 
Under the A .L .L V .E . case, it is fa irly  clear that the legislature cannot change a law by 
using a resolution. So, removal o f  this sentence in paragraph (1) is intended to keep this 
issue from coming up.

Please let me know i f  you would like to resolve the tension between paragraphs (1) and
(3) d ifferently, i f  you would like other changes, or i f  I can be o f other assistance.

T M L:g lc
01-305.glc

Enclosure

1 This five-day presentment requirement in paragraph (1) is just as problematical as the 
20-day presentment requirement in paragraph (3) because the fifth  day could be outside 
the regular session even i f  the appointment were made during the regular session.



APR-15-2002 HON 11:50 AH FAX NO, 269 0223 P. 02

(907) 465*3887 Of 465-2450 
FAX (907) 465*2029 
Mall Slop 3101

LEGAL SERVICES
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY 
. STATE OF ALASKA State Capitol 

•Juneau, Alaska 99801*1182 
Deliveries la: 129 6lh Sl„ Rm. 329

M E M O R A N D U M February 28,2002

SUBJECT:

TO :

FR O M :

Governor's appointments (CSHB 331(STA), draft version "C")

Representative John Coghill
Attn: Rynnieva \

Terri Lauterbach s \  . \
Legislative CounseK ^ \}*M :

Enclosed is the draft CS you requested.

'You also requested my opinion as to what "immediately" would mean with regard to 
when the governor would have the duty to present an appointee's name to the legislature 
i f  the appointment were made on a weekend or holiday. Your stated Intent is to ensure 
that "immediately" would provide the governor the flexibility to present the appointee's 
name to the legislature on the next "business day" and still be found In compliance w ith  
the statute amended in this bill.

In my opinion, the meaning o f "immediately" is flexible and depends on the context In 
which it  is used and the circumstances existing at the time the duty to act "immediately" 
arises.

W b
^ S o r

essipTTCDuia wen be on a wccKchd oHioirdayrpwrfftnar.., 
end o f a regular session. But, at other times, the next "business day" o f the legislature 
would normally be a weekday.

I f  you want to give the governor the flexib ility to delay presentment until after a three- 
day holiday weekend but still ensure that "immediately" has an outside time lim it, then 
you could amend AS 39.05.080(1) to say "immediately, but in no event more than 72 
hours later,"

DISCUSSION

"Immediately" appears hundreds o f times in the Alaska Statutes and is defined only once. 
In AS 47.17.290(6), "immediately" means "as soon as is reasonably possible, and no later 
than 24 hours." The context o f  this use o f "immediately" is the reporting o f suspected
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child abuse and the notices and investigations that must happen after the initial report. 
The 24-hour lim it is an outside time lim it that the legislature put on the term 
"immediately" in this context. Without that outside time lim it, the term would probably 
be construed according to the first phrase o f the definition: "as soon as is reasonably 
possible."

The legislature has also put outside time lim its on the use o f "immediately" in another 
context. Under AS 47.12.250, a statute relating to alleged delinquents, a police officer 
who detains a minor must "immediately, and in no event more than 12 hours later," notify 
the court about the detention, and the court must "immediately, said in no event more than 
48 hours later," hold a hearing except that, i f  the minor is being held securely In 
correctional facilities that house adult prisoners, the court must "immediately, and in  no 
event more than 24 hours after the custody begins," hold a hearing. Again, this is a 
specific context in which the legislature has chosen to put an outside time lim it on the 
term "immediately." There may be other statutes with outside time lim its on 
"immediately."

However, most o f the uses o f "immediately" in the statutes cany no outside time lim it. 
These statutes relate predominantly to notice situations, notices that must be given by or 
to courts, boards, departments, corporations, banks, etc. At least one other relates to the 
governor's duty to "Immediately" appoint a board member (AS 03.09.010(b)). In these 
contexts, a court would probably use a reasonableness standard for the term 
"immediately." For Instance, when construing insurance policies that require an insured 
to give "immediate" notice o f a claim to the insurer, courts have found that the notice 
must be given "within a reasonable time under the circumstances." Black's Law 
Dictionary, Seventh Edition.

Therefore, I think "immediately," as used in AS 39.05.080(1) in the enclosed CS, would 
probably be construed by a court as meaning "within a reasonable time under the 
circumstances." In the context o f AS 39.05.080(1), the circumstances considered by the 
court would include the fact that the legislature should be given time to consider a name 
presented to it. A  reasonable time for presenting an appointment made on the 60th day o f 
a regular session might be several days. There would still be plenty o f  time fo r the 
legislature to act on the appointment. In contrast, a reasonable time for presenting an 
appointment made on the 100 th day could well be construed to be by the time o f  the next 
legislative floor session, which is when messages from the governor could be read across.

There is a possibility that a court would allow "immediately" to be longer than several 
days. I f  it  is important to you that there be an outside time lim it, then you should put that 
time lim it in the statute,
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I hope you find this discussion helpful to you as you consider your legislative options. I 
have attached a printout showing where "immediately" is used in the Alaska Statutes. I f  I 
may be o f further assistance, please advise,

TML:med
02-232.med

Enclosure
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HB331 eliminates ambiguities in AS 39.05.080 making it clear that presentment of the 
governor’s appointees to boards and commissions may only occur during regular 
sessions of the legislature. This bill eliminates the potential for confirmation sessions 
occurring during special sessions and it also reconciles potentially conflicting language 
regarding the timing of the appointee’s presentation.

This issue arose at the end of the 2001 regular session, following the failed confirmation 
bid of a Game Board appointee. In response to that event, under paragraph (3), the 
governor made a new appointment and presented the name to the legislature within 20 
days following notification of the failed nomination. As to that Game Board vacancy, the 
governor was correct under paragraph (3) in appointing and presenting the name, but 
since the regular session of the legislature had adjourned, under paragraph (1), that 
presentment was ineffective.

Because joint sessions for confirmation purposes are ofien held near the end of the 
regular session, this means that the time for a new appointee’s presentment would most 
likely fall during a special session (if one is held in the interim).

The waters become muddy because the 20-day requirement (that the governor has to 
name a candidate following a failed confirmation) of paragraph (3) is a direct conflict 
with paragraph (1), which states that only presentment that occurs during a regular 
session constitutes presentment. To further complicate the issue, AS 39.05.080 is 
utterly ambiguous as to whether the legislature is even authorized to confirm appointees 
during the special session.

HB331 reconciles the two problematic paragraphs of AS 39.05.080 by:
• Removing the 20-day requirement in paragraph (3) and keeping the requirement 

of paragraph (1) stating that only presentment during a regular session is valid;
• Inserting as appropriate throughout the section, “regular;”
• Removing "within five calendar days’’ from the latter part of paragraph (1) 

because the five-day presentment requirement in paragraph (1) is just as 
problematical as the 20-day presentment requirement since the fifth day could be 
outside the regular session even if the appointment were made during the regular 
session.
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AS 39.05.080 establishes the p rocedures on  h o w  the p o s itio n s  o r m em bersh ips on a 
specific  bo a rd  o r  com m iss ion  sha ll be handled.

Paragraph 1. Th is  pa rag raph  d irec ts  the gove rn o r to:
•  Present nam es o f  app o in ted  in d iv id u a ls  to the leg is la tu re . I t  s tipu la tes  tha t o n ly  

p resen tm ents tha t occur w h ile  the leg is la tu re  is in  re g u la r session constitu te  
'p resen tm en t.'

•  W ith in  the  f irs t 30 days a fte r the le g is la tu re  convenes its  re gu la r session, the 
g o ve rn o r presents the nam es o f the fo llo w in g  persons to the leg is la tors:

A . app o in tm en ts  w h o  have n o t been p i ? v ious ly  co n firm e d  b y  the 
leg is la tu re ; and

B. app o in tm en ts  o f persons w h o  w i l l  f i l l  a p o s itio n  fo r  w h ic h  the te rm  
w i l l  exp ire  on  o r b e fo re  M a rch  1 d u r in g  th a t le g is la tive  session.
I f  an a p p o in tm e n t is m ade a fte r the f ir s t  30 days o f  the conven ing  o f 
the le g is la tu re  b u t w h ile  the leg is la tu re  is in  re gu la r session, the 
g o ve rn o r sha ll im m e d ia te ly  present tha t a p p o in tm e n t to  the 
leg is la tu re  fo r  co n firm a tion .

Th is  pa ra g ra p h  o f AS  39.05.080 also reflects the e lim in a tio n  o f  the f iv e -d a y  p e rio d  
o f tim e  in  w h ic h  the gove rn o r had to present the in d iv id u a l to  the le g is la tu re  
fo llo w in g  the a pp o in tm en t. The five -d a y  presen tm ent re qu ire m en t in  pa rag raph  
(1) w as p ro b le m a tic  because the f if th  day cou ld  be ou ts ide  the re g u la r session even 
i f  the a p p o in tm e n t was m ade d u r in g  the regu la r session.

T h is  pa ra g ra p h  also reflects the e lim in a tio n  o f a m echan ism  (by  concu rren t 
re so lu tio n ) w he re  the leg is la tu re  cou ld  have extended the fiv e -d a y  dead line . Th is  
is, o f course an u n c o n s titu tio n a l p rov is ion . A  s ta tu te  m ay  o n ly  be m o d if ie d  by  
ano the r s ta tu te  n o t b y  a concu rren t reso lu tion  o f agency regu la tion .

Paragraph 2. W hen  app o in tm en ts  are presented to the leg is la tu re  fo r co n firm a tio n :
A . The p re s id in g  o fficers  o f each house assign the appo in tee  to a

com m ittee  fo r  a hearing , repo rt, and recom m endation . The s tand ing  
com m ittees m ay  m eet jo in t ly ; then
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B. Before the end o f  the re g u la r  session in  w h ic h  the appo in tm en ts  
are presented, the leg is la tu re  meets in  jo in t  session to  act b y  
c o n firm in g  o r d e c lin in g  to c o n firm  by  a m a jo r ity  vote.

The w o rd  " re g u la r"  is  added to th is  pa rag raph  o f AS 39.05.080 so that i t  is 
clear th a t co n firm a tio n  hearings do  n o t occur d u r in g  special sessions.

P arag raph  3. W hen the le g is la tu re  declines to  c o n firm  an appo in tm en t:
•  the gove rn o r is n o tif ie d  o f  its  action  and  a vacancy fo r the p o s itio n  is 

created w h ic h  the g o ve rn o r f ills  b y  m a k in g  a new  appo in tm en t.
o The g o ve rn o r cannot re -a ppo in t the rejected cand ida te  d u r in g  the 

re g u la r session o f the leg is la tu re  at w h ic h  the co n firm a tio n  fa iled . 
L ikew ise , the gove rn o r m a y  n o t a p p o in t the fa iled  candidate 
d u r in g  the in te r im  between regu la r sessions to ca rry  o u t the du ties 
o f tha t vacan t pos ition , 

o F in a lly , i f  the le g is la tu re  fa ils  to act to  c o n firm  an appo in tee  d u r in g  
the reg u la r session, the appo in tee  is, in  effect, rejected.

The 20-day p ro v is io n  fo r the gove rn o r's  p resen tm ent fo llo w in g  the in it ia l 
fa ile d  c o n firm a tio n  is de leted fro m  Section 3. By e lim in a tin g  the 20-day 
p ro v is io n  o f section (3) and keep ing  the requ ire m en t o f section (1) it  is 
c lear tha t o n ly  p resen tm en t d u r in g  a re g u la r session is va lid .

Paragraph 4 . The appoin tees w ith  p e n d in g  co n firm a tions  sha ll exercise the 
func tions , have the pow ers  and  be charged w ith  the du ties  prescribed b y  
law .

There are several spec ific  lim ita tio n s  c ited in  th is  pa rag raph , such as:
•  The te rm  o f an appo in tee  w h o  is nam ed d u r in g  the in te r im  by  a governor 

w h o  leaves o ffice  p r io r  to the f irs t day o f the re g u la r session ends on the 
f irs t  day  o f the re g u la r session.

Th is  section is com p le te ly  unchanged fro m  the o r ig in a l statute.

HB331 Sponsor Statement Page 2
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LABOR & COMMERCE COMMITTEE 
MILITARY & VETERANS AFFAIRS 
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A ttached  to  th is m e m o ra n d u m  is a copy o f H B  331, re la tin g  to the t im in g  o f the 
g o ve rn o r's  appo in tm en ts , th a t ju s t passed the H ouse o f Representatives th is 
m o rn in g . Th is b i l l  is im p o r ta n t as i t  cleans up  a s ta tu te  tha t is rep le te w ith  
a m b ig u itie s  and inconsistencies re la tive  to  the procedures o f the gove rno r's  
p resen tm en t o f boa rd  candidates. I am  also s u b m itt in g  m y  sponsor statem ent 
and a sectional ana lys is  fo r y o u r  considera tion .

A t  th is  tim e, I w o u ld  lik e  to request a hea ring  in  State A ffa irs , a t the earliest 
o p p o r tu n ity .
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