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April 22, 2002

Robin Ward
Alaska Workers' Compensation Board

P.O. Box 107019
Anchorage/ Alaska 99510-7019

Re: CSHB 212

Dear Robin:

You requested a comment from me regarding CSHB 212 now before
the Alaska Legislature.

As | understand the bill, a simple amendment to AS
23.30.045(a) would require subcontractors who act as "employers" to
secure payment of worker's compensation insurance for themselves as
well as their employees. Current law requires subcontractors to
provide workers' compensation insurance for their employees, but
does not necessarily require a sole proprietor acting as a
subcontractor to provide the same coverage for himself.

In the fifteen years | have handled worker’'s compensation
claims for insurers and employers, | have seen a number of
unfortunates cases involving uninsured subcontractors who are
injured in industrial accidents and have |little recourse for
payment of medical bills or time loss. Many of these cases involve
so called "independent" truckers whose families are severely

>impacted by uninsured industrial accidents.

CSHB 212 plugB a loophole in Alaska's Workers' Compensation
Act and w ill reduce the burden of industrial accidents now born by
the families of uninsured subcontractors who are injured on the
job. | recommend its passage by the Legislature.
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If you have further questions about the bill, pleases contact

Cordially,
RUSSELL, TESCHB, WAGG
COOPER £ GABBF.RT/
0 itC u A
Allan E. Tesche V*
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ALASKA STATE
HOMEBUILDERS ASSOCIATION

March 27,2002

HB 212

The Alaska State Home Builders Association supports HB 212 as the most equitable
approach to solving a problem that has frustrated the insurance and contracting industries
for years. The ASHBA was an active member of the Sole Proprietor Workers
Compensation Task Force along with representatives from the insurance, re-insurance,
and trucking industries. Also participating on the task force were representatives from
the state Division of Insurance and the Workers Compensation Division. This task force
researched and debated options to address the issues related to current Sole Proprietor
Workers Compensation regulations and finally brought forth the subject legislation in HB
212, At a recent Alaska State Home Builders Association Board of Directors Meeting,

the board reaffirmed its support for this legislation.

Sincerely,

Jim Ward

President
Alaska State Home Builders Association

ASKA « 99518
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Rep. Lisa Murkowski
State Capitol
Juneau, AK 99801

RE: HB 212

Dear Rep. Murkowski:

lamwriting to you in support of the above subject House Bill. | have been involved
with the Statewide task force that has been researching a solution to the problem of
uninsured sole proprietors working as subcontractors for a prime contractor.

After alengthy process of research, communication and negotiation, this bill is the

best solution that could be found to solve the problem and create alevd playing
field for subcontractors and prime contractors.

Robin E, Ward
Ward Development

PHONE 907-345-1076 « FAX907-522-6092 mm PO BOX91443 « ANCHORAGE AK99509 ¢
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W orkers'Compensation Committee of A laska
W C C A P.0. Box 200631 e Anchorage, Alaska ¢ 99520

April 19, 2001

Rep, Lisa Murkowski
Chair, House Labor and Commerce Committee

State Capitol, Room 408
Juneau, AK 99801-1182

Dear Representative Murkowski:

The WCCA board of d|rectors hes reviewed House B|I| 212 currently endmg before the

(IIabor an(? Commerce Committee an(fl hes v Bte to endorse the prog o ed |egislation. WCCA
Irectors el the V;\)/r%)s? change i ar Y|ous void In thei] ae's Workers'
Compensation Jaw. The languag in the legisiation provides the necessary protection for

both sole proprietors and general contractors in afair and equitable way.

The Workers' Compensat|on Committee of Alaska is a private, ponprofit organ|zat|on
{fported entl h its membership. WCCA represents the interests ot employers

rely throu
tatewide with thz m|33|gn 0 ensure the quick, efficient, fair and predictable deP eyry of
mdemmty and medical benefts to Inured workers at a reasonable cost to employers.

We encourage the committee to recommend passage of House Bill 212,
Sincerely,

President, WCCA Board of Directors

CC. Paul Grossi ,
D%ector, D53|Sss|on of Workers' Compensation
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House Labor and Commerce Committee

8 AAC 45.890. Determining Employee Status. For purposes of AS 23.30.265 (12) and
dais chapter, die board will determine whether a person is an “employee” based on the relative-
nature-of-die-work test. The test will include a determination under (1) - (6) of diis section.
Paragraph (1) of this section is die most important factor and is interdependent with (2) of this
section, and at least one of diese factors must be resolved in favor of an “employee” status for the
board to find diat a person is an employee. The board will consider whedier die work

(1) is a separate calling or business; if die person performing the services has the right to hire or
terminate others to assist in die performance of die service for which die person was hired, there is
an inference that the person is not an employee; if die employer

(A) has die right to exercise control of die manner and means to accomplish die desired results,
dicre is a strong inference of employee status;

(B) and die person performing the services have die right to terminate die relationship at will,
without cause, diere is a strong inference of employee status;

(C) has the right to extensive supervision of die work then diere is a strong inference of employee
status;

(D) provides the tools, instruments, and facilities to accomplish the work and diey arc of
substantial value, diere is an inference of employee status; if die tools, instruments, and facilities to
accomplish th: work are not significant, no inference is created regarding the employment

status;
(E) pays for die work on an hourly or piece rate wage rather dian by the job, diere is an inference

of employee status; and

(F) and person performing the services entered into either awritten or oral contract, the
employment status die parties believed diey were creating in die contract will be given deference;
however, the contiu.it will be construed in view of the circumstances under which it was made and
die conduct of die parties while the job is being performed;

(2) is a regular part of the employer's business or service; if itis a regular part of die employer's
business, there is an inference of employee status;

(3) can be expected to carry its own accident burden; this element is more important dian (4) - (6)
of diis section; if die person performing the services is unlikely to be able to meet the costs of
industrial accidents out of the payment for die services, diere is a strong inference of employee
status;

(4) involves litde or no skill or experience; if so, diere is an inference of employee status;

(5) is sufficient to amount to die hiring of continuous services, as distinguished from contracting
for the completion of a particular job; if die work amounts to hiring of continuous services, diere is

an inference of employee status;
(6) is intermittent, as opposed to continuous; if die work is intermittent, there is a weak inference

0f no employee status.
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House Labor and Commerce Committee

Sec. 23.30.045. Employer’s liability for compensation, (a) An employer is liable for and shall
secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095,
23.30.145, and 23.30.180 - 23.30.215. If the employer is a subcontractor, die contractor is liable for and shall
secure the payment of die compensation to employees of the subcontractor unless the subcontractor
secures the payment.

(b) Compensation is payable irrespective of fault as a cause for the injury.

(c) For a person eligible for vocational rehabilitation service under this chapter or AS 23.15.080 who is
placed with an employer for service at the request of die rehabilitation administrator or division of
vocational rehabilitation to provide on the job training, work readiness, work therapy experience, or work
sampling, the liability set out in (a) of diis section applies to die state radier dian to the employer. However,
an employer may elect to assume the liabilities in (a) of this section.

(d) A contract may not be awarded by the state or a home rule or other political subdivision of die state
unless the person to whom the contract is to be awarded has submitted to die contracting agency proof,
furnished by the insurance carrier, of current coverage by workers’ compensation insurance from an
insurance company or association authorized to transact the business of workers’ compensation insurance in
diis state or proof, furnished by die board, of a current certificate of self-insurance from die board. The
person to whom die contract is awarded shall keep the workers’ compensation insurance policy in effect
during the life of the contract with the state or political subdivision. If die state or die political subdivision
of the state fails to obtain proof of coverage or self-insurance or to protect itself under (e) of this section,
and an employee of the contractor is injured during the term of the contract, the state or the political
subdivision is liable for workers’ compensation to the employee if the employee is unable to recover from
die employer because of die employer’s lack of financial assets. The state or the political subdivision is not
liable, however, to the employee for workers’ compensation if die employee can recover from the employer
under (3 and (b) of diis section.

(€) When a contracting agency of the state or a political subdivision receives notice that die workers’
compensation insurance policy of an employer to whom the agency has awarded a contract has been
cancelled due to nonpayment of a premium, without being replaced by a comparable policy, the agency may
eidier terminate the contract with die employer or continue die premium payments on behalf of the
employer in order to keep the policy in force during the life of die agency’s contract. If die agency chooses
to keep the policy in force, it may deduct its payments from the contract price or bring an action against the
employer to recover the amount of the payments. When the contracting agency receives notice diat die
board has revoked a certificate of self-insurance held by a person to whom a contract has been awarded, die
agency may terminate the contract. This subsection does not limit the causes of action or remedies that the

state or political
subdivision may have against the employer.

() In this section,
(1) “contractor” means a person who undertakes by contract performance of certain work for another; and

(2) “subcontractor” means a person to whom a contractor sublets all or part of the initial undertaking.
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House Labor and Commerce Committee

Sponsor Statement
House Bill 212
Employer’s Liability for Workers Compensation

Under current Alaska statute, contractors are responsible for workers compensation insurance for
employees of subcontractors unless subcontractors provide their own coverage. If the contractors
are sole proprietors, they are not required to have workers compensation. Alaska statute provides
for sole proprietors to purchase workers compensation coverage but does not require it. House Bill
212 requires workers compensation insurance for sole proprietors.

The Workers Compensation Board has found in certain cases that injured sole proprietors are
employees of the general contractors and not independent contractors. Therefore, die general
contractor has been responsible for workers compensation coverage. Because of these cases,
insurance companies have charged general contractors an additional premium for sole proprietor
subcontractors. As a matter of fairness to all parties, HB 212 requires sole proprietors to carry their

own workers compensation coverage.

Understandably, insurance companies and general contractors arc concerned about their liability for
on-the-job injuries and seek a clear understanding of the costs of workers compensation coverage
before bidding jobs. General contractors are also concerned that injuries to subcontractors and their
employees may affect their individual loss history, which would result in higher costs for workers
compensation coverage. Sole proprietors and subcontractors are concerned about die cost of
coverage and die situations where diey are required to eidier purchase coverage or have it purchased
for them dirough die general contractor even though Alaska statute does not require such coverage.

The simplest solution, requiring workers compensation for sole proprietors, provides clarity to
subcontractors who purchase coverage direcdv, and to the general contractor if die subcontractor
does not. HB 212 meets the concerns of die Division of Workers Compensation and more
importantly, provides protection and coverage to the broadest range of injured individuals.

e (G s 54
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House Labor and Commerce Committee

M em orandum

Date: April 25, 2002
To: Senator Gene Therriault
State Affairs Chair
From: Representative Lisa Murkowski

Subject: Hearing Request

House Bill 212, Employee Liability for Workers’ Compensation, requires sole proprietors to
purchase workers’ compensation insurance.

Under current Alaska statute, contractors are responsible for workers compensation insurance for
employees of subcontractors unless subcontractors provide their own coverage. Requiring workers
compensation for sole proprietors provides clarity to subcontractors who purchase coverage
directly, and to general contractors if the subcontractor does not. HB 212 provides protection and
coverage to the broadest range of injured individuals.

Enclosed you will find a copy of House Bill 212, sponsor statement, zero fiscal note, and supporting
documentation. Please schedule HB 212 in Senate State Affairs the earliest your schedule will allow.

Alasle Ste @ﬂ&

Is.state. akus
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2001 LEGISLATIVE SESSION Bill Version: CSHB 212(L&C)
(H) Publish Date: 4/21/01

Revision Date/Time (]Note if co_rret_:t_ion?: Department:  Labor and Workforce Development
Title: Employer's Liability for Workers' BRU: Workers' Compensation

Comp Component: Workers' Compensation

Sponsor: House L&C

Requester:  House L&C Component Number: 344

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY2002 FY2003 FY2004 FY2005 FY2006 FY2007
Personal Services

Travel

Contractual

Supplies

Equipment

Land &Structures

Grants &Claims

Miscellaneous
TOTAL OPERATING 00 00 00 00 00 00

CAPITAL EXPENDITURES

CHANGEINREVENUES ( zze

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type
(Specty %%AL 0.0 0.0 00 0.0 0.0 0.0

Estimate of any current year (FY2001) cost: None
POSITIONS

Full-time

Part-time

Temporary

ANALYSIS:  (Attach a separate page if necessary)

This legislation would amend AS 23.30.045(a) to require subcontractors to carry workers compensation coverage for their
employees and themselves. Ifthe subcontractor fails lo secure coverage the contractor is liable for the coverage. The department

does not anticipate an increase in operating costs as the result of this legislation.

Prepared by:  Paul Grossl, Directror Phone: 465-2790
Division; Workers' Compensation Division Date/Time: 4/4/01 2:04 PM
Approved by:  Ed Flanagan, Commissioner Date: 04/04/01
Agency: Department of Labor and Workforce Development

For distribution information, call the Governor's Legislative Office
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