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ALASKA STATE LEGISLATURE

STATE CAPITOL, Room 427
JUNEAU, AK 99801-1182
Phone: (907)465-4907

Senator John Torgerso_n, C ha_lr FAX: (907)465-4779
Senator Drue Pearce, Vice Chair
Senator Rick Halford 35477 Kenai Spur Hwy.

Suite 101B

Soldotna, Ak 99669
Phone: (907) 260-3041
Fax:(907)260-3044

Senator Pete Keliy

Senator Robin Taylor

Senator Kim Elton

Senator Georgianna Lincoln SENATE RESOURCES COMMITTEE

SPONSOR STATEMENT

SB 167
“Agricultural Land”

This legislation is intended to resolve a problem that dates back to the 1964 earthquake.
In 1943, the Ross Miller family homesteaded twenty-seven acres of land in Hope. In the
early 1950s, the Millers leased fifteen acres of adjoining land from the Forest Service,
which they used for pasture. During the ’64 earthquake, the Millers lost eighteen of their
twenty-seven acre homestead. The earthquake exchange program compensated the
Millers for their loss by giving them only one acre of land. Subsequently, the state
determined that the Millers had been treated unfairly and were entitled to the fifteen acres
of leased Forest Service land as relief. In 1978, agricultural lights to this land were
conveyed as provided by former state law AS 38.05.321.

For many reasons, fee simple title should have been granted at this time. Recently, DNR
has declared that the state has no compelling interest in retaining the remaining interest in
this property and therefore, supports conveying full land rights. Unfortunately, there are

no existing statutes that would authorize DNR to remove the agricultural restrictions on

this land.

SB 167 would make a minor statutory change to correct this situation. Anyone who
received agricultural rights to land under sec. 6(a) of the Alaska Statehood Act would be
eligible for fee simple title if the owner pays the fair market value for the state's
remaining interest. This would only apply to tracts that are 15 acres or less. -



TONY KNOWLES, GOVERNOR

RESOURCE ASSESSMENT

& DEVELOPMENT SECTION
DEPARTMENT OF NATURAL RESOURCES 650 W Torve Suite 1080
Anchorage, AK 99501-3679
PHONE: (907) 269-8634

DIVISION OF MINING, LAND AND WATER
FAX: (907) 269-8915

March 5,2001

Mrs. Linda Graham
P.O. Box 11
Hope, Alaska 99605

Re: Preference Right

Dear Mrs. Graham:

At our meeting on January 31,2001,1agreed to confirm that the Department of Natural
Resources supports conveying you and your brother full land rights to the parcel at Hope that
was patented to your parents, William Ross Miller and Alma I. Miller. The parcel is 14.97 acres
near hope, ASLS 78-174. It was conveyed on an “agricultural rights only” basis as provided by

former state law AS 3?.05.321.

As we discussed at the meeting and in previous letters, your desire is to remove the agricultural
restrictions so that you could subdivide the parcel among family members in the future. You
further stated that the option of modifying the agricultural rights, as allowed for under the 1997
legislation that modified Alaska Statute 38.05.321, was not an acceptable approach. This was

the approach described in my November 15,2000 letter to you.

As | noted in the November 15 letter and we discussed at the meeting, existing state law does not
give me the option ofremoving all agricultural restrictions and conveying full title to the land.
As we discussed at the meeting, | also agree that the agricultural restrictions are not necessary
and that | would support efforts to find a solution to this situation, provided it did not set a

precedent that would apply to other agricultural parcels.

Keep in mind that any solution will require public notice, as this would be a disposal of the
state’s interest in the land. Public notice of any disposal of state land is required by Article VIII,

Section 10 of the Alaska Constitution.

Please contact me or Dick Mylius of my staffifwe can be of further assistance.

CC: Mr. Frank Miller, Box 83, Ninilchik, Alaska 99639
Senator John Torgerson, Juneau (attn: Mary Jackson)

"Develno. Conserve, and Enhance NaturalResourcesfor Presentand Future Alaskans” MMw, RIV, .7



Representative Ken Lancaster 3 March, 01

Senator John Torgerson

Dear Sirs:
The Miller family of Hope and Ninilchick is requesting your assistance with a land title

problem dating back to the ’64 earthquake.  With your assistance, perhaps we can
resolve this p; jblem once and for all.

The parcel in question is ASLS 78-174. It contains fifteen acres and islocated on the
East side of the community of Hope. Perhaps a word of background is inorder. The
adjoining parcel, USS 3922, was homesteaded by Mr. and Mrs. Wm. Ross Miller in
1943. In the early fifties, Mr. and Mrs. Miller leased the adjoining fifteen acres from the
Forest Service. They constructed some small buildings on it and used it for pasture until
the state selected this land after the earthquake. At the time of the earthquake, the
Millers had the twenty seven acre homestead in Hope, (USS 3922,) and a six acre home
and sawmill site in Homer. Both areas sank in the quake. In Hope, the Millers lost
eighteen of their twenty seven acres, and in Homer, the entire home and mill site went
under the tides. In total compensation for the loss of both properties, the Millers received
one acre of land in the earthquake exchange program. The state subsequently determined
that the Millers had been treated unfairly in the earthquake exchange program, and were
entitled to relief, the fifteen acres being the relief. In 1978, the state transferred partial
title to the fifteen acres to the Millers, agricultural rights only. This is the crux of the
problem. For many reasons, clear title, fee simple title, should have been granted. It is
clear title that we are seeking now.

The family sent a letter to Mr. Dick Mylius of the State DNR last fall, (enclosed,)
requesting a meeting to discuss this problem. This meeting was subsequently held and
attended by both Mr. Mylius and Mr. Bob Loeffler. At this meeting, Mr. Loeffler stated
that the state had no compelling interest in retaining the remaining interest in this
property and would be willing to transfer it, but could find no statute that would authorize
this transfer. It was at this point that we decided to ask for your assistance.

That the state recognized that an injustice was done, and that the state is willing to correct
this injustice, but is unable to find a means to do so, seems incomprehensible. We are
requesting your assistance in finding some means by which the state can correct this title
and put this matter to rest. With your busy schedule and extensive responsibilities, we
realize that you are burdened, but we would greatly appreciate it if some means could be
found to fix this title once and for all.

Linda Graham

Box 11 Box 11 Box 39083
Hope, Alaska Hope, Alaska Ninilchick, Alaska
99605 99605 99639

907-782-3371 907-782-3371



Mr. Dick Mylius 7 December, 00

Qlief of Resource Assesment and Development Section
DNR, Div. of Mining, Land, and Water

550 West Sixth
Anchorage, Alaska 99501

Dear Sir:

This letter is a response to your letter of 15 November regarding ASLA
78-174, located in Hope, Alaska. We appreciate your informative letter and
your interest in this matter. However, modifying agricultural rights to

this parcel is not a solution.

Clear title to this parcel should have been established, instead of ag

rights only, when title to this parcel was created by the state. The

Millers held a valid USFS lease to this parcel at the time of state

selection, (disputed and later resolved,) and should have received a
preference right to purchase this parcel under any circumstance. The law
is clear on this point, and the granting of a preference right is no more
than the Millers were entitled to. Viewing this on face value, the

granting of an ag rights only title is perfectly understandable and

reasonable. But this is net the whole story. The Millers were wiped out
in the '64 earthquake, losing eighteen of their twenty seven acres in Hope,
and losing a five acre heme and mill site in Hcmer. In total compensation
for these losses, the Millers received one acre of land along the Hope Road
under the earthquake exchange program. After exhaustive investigation, the
state concluded that the state erred in their treatment of the Millers, and
that corrective action should be taken. The corrective action was that
clear title should have been granted to the fifteen acres, (please see
attached documentation.) Quite simply, the Millers were legally entitled

to a preference right based on their USFS lease, and were additionally

entitled to compensation for an "inequitable detriment”™ under the

earthquake exchange program, both measures assured under Alaska statute.
The conclusion of both the commissioner of the DNR and the Director of the
DNR, was that the Millers should have received clear title to this fifteen
acres, as did all the other people Who received land under the earthquake



exchange program.

The handling of title to this small parcel of land is an injustice that has
wounded and festered for nearly fourty years. Other people received land
under the exchange program, and other people received land under preference
rights in reasonable time and without rejection or denial by the state.
They got on with their lives as these laws were written to accomplish. For
fourteen vyears, fran 64 to 78, the Millers appealed to the state for
equitable treatment on this land issue and were denied. In 78, new people
took over the case and acted to resolve this problem. At the moment that
this case should have been ended, fair and lawful resolution was again
snatched away, and the M illers were told, "Agrights only, take it or leave
it." It would appear that this case has been handled not only unlawfully,

but also with incredible cruelty.

In the following years, Mr. Miller passed away and Mrs. Miller deeded what
rights she had to her three children. The problem is undiminished: the
family is still unable to deal with this land as all other people who
received land are able to. The reason is that the family still has not
received the clear title to which they are morally and legally entitled.
And again, after nearly fourty years, the family is again forced into the
distasteful position of seeking fair treatment, long denied.

In light of the gravity of this matter, we request an appointment to

discuss it with you in person and at your convenience.

Sincerely,

Chuck Graham Linda Graham Frank Miller

Box 11 Box 11 Box 83

Hope, Alaska Hope, Alaska Ninilchick, Alaska
99605 99605 99639

782-3371 782-3371 567-3905



1 Tree Data
S47'31'E
N85'13E
N9*30'E
N 15'46'E
S5544'E

4.96'

. '23.65"

22-05"
10.75"
2Q22"

Mr <M rs.

Typical

Typical

AD.L. No. 79908
14.97 Ac.

Monument Markina

ASLS 78-174
COR4
(Distance)

Bearing Tree Tag

©

thence S8C/3
is common \a

thence North
Point of Begi

Unsu bdiv ided

Wm. Ross Miller

Existing aB'LM..o_r C
Primary. Mpnament:



of ALASKA m & m wowoom & m

DEPARTMENT OP NATURAL RESOURCES
DIVISION OP LAND AND WATER MANAGEMENT

TOi r WHOM IT MAY CONCERN date. June 8, 1978

ALENO.

TELEPHONE NO.

FROM ROBERT E. LeRESCHE subject. Preference Right

L ADL 79908
Commissioner
APPROVED
The findings in the attached memorandum have been reviewed. Case file
ADL 79908 has been found to be complete. The Commissioner of the

Department of Natural Resources hereby concurs with the Director of the
Division of Lands in his granting of a preference right to

Mr.~Ross Jt- M iller under Alaska Statute AS 38.05.035(b)(2) as the result
of errors and ommissions on the part of the State in the handling of his
earthquake exchange lands.

t™M

The Commissioner approves the Director's finding that Mr. Ross 6, Miller
is entitled to a preference right to purchase the 15 acres described in
ADL 79908 at the fair market value of the land at the time of the

earthquake exchange program.

ROBERT E. LeRESCHE, Commissioner Date
Department of Natural Resources

Applicant's legal name is W illiam Ros3 Miller. He prefers to be known as

Ross M iller.
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STATE
of ALASKA

DEPARTMENT OP NATURAL RESOURCES
DIVISION OP LAND AND WATER MANAGEMENT

Ta r

THRU:
THRU:

FROM.

THEODORE G. SMITH, Director DATEI  June 8, 1971J
Division of Land and Water Management
HALENO.

RICHARD LeFEBVRBY Chief, Lands & Water
L. A. DUTTON~”gJpifeLct Mgr., SCDO  TELEPHONENO:

VINCENT MCCLELLANDA/IAA SUBJECT. ADL 79908 .

Lands Project O ffj W ' Ross OL Miller
Grant of Preference Right
AS 38.05.035(b)(2)

On October 11, 1976 Mr. ffi'""Ross”~Miller applied to the Division of Land
a preference right under AS 38.05.035(b) (5) and

and W ater Management for
land adjacent to his homestead at

AS 361.05.068(a) to purchase state
Hope, Alaska, T10N R2W of the Seward Meridian.

On ~une 30, 1977 Mr. Vincent McClelland of the Southcentral D istrict

O ffice rejected the Millers's application finding that they did not

two statutes applied for. The Director of the Division
of Land and Water Management, Theodore G. Smith, reviewed a protest to
McClelland's denial and upheld the earlier determination. However,

Mr. Smith instructed McClelland to research the matter further, contacting
state o fficials involved with the earthquake exchange program in order

to determine if an error or ommission was made by the State in its
treatment of the Millers at the time of the earthquake exchange.

qualify under the

We have reviewed the Millers's case files ADL 79908, preference right
land sale; ADL 37523, land lease application, and ADL 36149, earthquake
exchange file . We have contacted the state o fficial handling the

M illers's case at the time of the earthquake exchange program, have
received and reviewed written testimony on the facts surrounding the
treatment the Millers received at the time of the earthquake exchange
program and have reviewed sim ilar cases handled during the earthquake
exchange program, and have found that the State made errors and omraissions
in the manner they handled the Millers's earthquake exchange transaction
which resulted in an inequitable detriment over which the applicant had
no control. These findings clearly indicate that the applicant,
Mri"Ross A M iller, is entitled to relief pursuant to Alaska Statute

AS 38.05.035(b) (2) and should be granted a preference right to purchase
The analysis that follows is in support of

the applied-for property.
A n £),..<?

this conclusion. f a

The Earthquake Exchange Act of Chapter 116 Laws of Alaska 1964, Section 4

states that the Director shall approve or disapprove applications for
land, shall specify the land which shall be granted to eligible applicants,
and "in making his designati®.x he shall consider the value, size, and

use of the land rendered unstable as a result of the earthquake of

March 27, 1964, and shall as nearly as possible grant land of equal size

or value, or of ecrual u tility ."



Ted Smith Page 2 June 8, 1978

The Millers enjoyed a 27-acre homestead on which they cultivated crops

result of the earthquake, 20 acres were flooded
The State compensated'the Millers for this loss
in the Nu-Hope Subdivision. In

and pastured goats. As a
and rendered unuseable.
by granting them approximately one acre
view of the fact that the law intended to insure that victims of the
1964 earthquake could enjoy the same quality of life after the quake as
they did prior to the quake and that this grant of land was not of equal
size or value or equal utility, we feel an injustice to the Millers was
caused through the errors and cmmissions of the State.

A review of the manner in which Keith and Vera Specking's earthquake

exchange was handled emphasizes this point. The Speckings lost

approximately 20 acres of land in the area adjacent to the Millers.

This land was used to maintain and feed livestock, as was the land the
M illers owned. In exchange for this land the Speckings received 15
We

acres along the southern boundaries of the Nu-Hope subdivision.

contacted Mr. Specking concerning this situation and he responded that,

"In many respects the Millers's problem is very much akin to the one
that | had at the time of the earthquake. . . | feel very positive that
they are morally correct in their assertions, and | do hope that you are

able to help them to resolve their problem and bring about equity."
»

We have found that the reason the Millers did not receive similar
treatment as the Speckings was due to errors and ommissions on the part

the Millers and

of the State in their presentation of the program to
the following

actions in implementing the M iller exchange. We o ffer
points in support of this statement:

1. The Millers maintain that when state o fficials presented the

earthquake exchange program to them they stated that the Millers would

be required to quitclaim deed their entire homestead to the State,
including lands which remained high and dry. This was unacceptable to
the Millers for their buildings were s till on useable land that had not

subsided below the tides and they thought that they would be able to
reclaim the other lands that had subsided. Apparently this determination
was based on a memorandum from Attorney General Colver who opinioned on
8/19/65 that "Where the entire unit was rendered unusable because the
use of a necessary segment was lost, the entire unit should be acquired
by the State in the exchange. This would include the part not actually

subjected to loss."

On October 14, 1965, Kenneth Hallback, Classification O fficer, informed
the Millers that "it appears that you do not wish to give up the lands
rendered unuseable because you feel they may become useable some day.
This precludes an exchange of lands under Chapter 116, SLA 1964."

2. On October 28, 1965, Hallback, after a visit from the Millers,
wrote the Millers stating, "It was determined that it would be mutually
beneficial if we jointly inspect the lands adjacent to your property at
Hope (same land applied for here). It i3 hoped that we w ill be able to
provide you with a parcel of land under the provisions of Chapter 116,

SLA 1964, that w ill be agreeable to you."



Ted Smith Page 3 June 8, 1978

3. On December 6, 3.965 Mr. Leland Hornbeck, Classification O fficer
by memo to the files related that he met with Mr. Miller cn
November 29, 1965 and informed him that the 15 acres adjacent to his
homestead (the land applied for here), would be up for sale at public
auction in the near future if he did not trade his entire homestead fo r.
the 15 acres. "This would give Mr. Miller a chance to buy additional

land adjacent to the land he is going to reclaim.

4. On August 22, 1966 Hallback informed the Millers that "we have
established a policy of not requiring a quitclaim deed in the case of
improved properties. Therefore, since it is your desire to reactivate
your application, it w ill be reconsidered.” He further suggested that
acreage adjacent to their homestead would be available for an exchange
informing the Millers, "it is possible that upon joint inspection of the

we could make a preliminary assignment of a parcel mutually agreed

area,
survey on some future date."

upon and which would be. redefined by actual

5. When the State offered, in a June 14, 1967 letter, a one-acre
the Nu Hope subdivision in compensation for the 20 acres
assumed on the basis of what they had previously been told
settlement because the State

lot in lost,

the Millers
above, that this would only be a partial
had stated at that time that they did not anticipate a survey of the

applied-for property for some time.

We have contacted Kenneth Hallback questioning the circumstances
surrounding the Millers situation; however, he could not remember the
reason to doubt that the Millers statement that they

case. We have no
patiently waited the promised survey of this property or promised sale
of the property "in the near future." Believing that these events would

occur, the Millers didn't pursue the matter further uptil recently.

Clearly the Millers were not adequately compensated for the land.the "
loss due to the quake as provided for in the earthquake exch”ncfe program.

that the State was in error not only in misrepresenting the

We believe
as demonstrated in

program to begin with, but by misleading the Millers
the statements enumerated above.

We recommend that the Director and Commissioner grant the Millers a

right pursuant to AS 38.05.035(b)(2) to purchase the 15 acres
market value of the land at the
to correct the past errors and

preference
adjacent to their homestead at the fair

time of the earthquake exchange in order

ommissions of the State.

I concur:

THEODORE G. SMITH, Director Date
Division of Land s Water Management



Ted Smith Page 4 June 8, 1978

GRANT OF PREFERENCE RIGHT

Having reviewed and considered the findings presented in Vincent McClellands
1978 and the case file ADL 79908 the Director of the
that Mr.~Ross M. Miller is eligible for re-
due to errors and ommissions on

memorandum of June 8,
Division of Lands hereby finds

lief under Alaska Statute AS 38.05.035(b) (2)
the State's part in handling the M iller earthquake exchange under Chapter 116
Laws of Alaska 1964. Therefore, it is the Director's finding that it is in
the State's best interests to grant Mr.v*Ross Sfc M iller a preference right to

purchase the 15 acres adjacent to his homestead within Section 28 and 27,

T10N, R2W, S.M. pursuant to AS 38.05.035(b) (2).

MICHAEL C.T. SMITH, Director Date
Division of Lands

Applicant's legal name is William Ross Miller.. He prefers to he known as

Ross Miller.
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MYS FAWIND GOERNR

DEPARTMENT OF NATURAL RESOURCES

LANDAND WATERMANAGEMENT./  313L 4TH AWOJE—UiCHOmt 99S0I

November 30, 1978

Mr. Ross W. Miller
Hope, Alaska 99605

Re: ADL 79903

Dear Mr. Miller:

We are pleased to inform you that the Division of Lands has reviewed your
pending preference right application and hereby grants you a preference
right to purchase the agricultural interest rights in the 16 acres of land
formerly held under permit from the United States Forest Service.

The preference right is granted under Alaska Statute AS 38.05.068(a). The
Grant of Preference Right is enclosed for your review and information. As
the area was formerly used as a goat pasture, the preference right granted
specifys that only agricultural interests are to be conveyed. Before an
agricultural patent may be issued for this land, a Farm Conservation Plan wiill
have to be submitted and accepted by the local Conservation Subdistrict here
in Anchorage and the Division of Forest, Land, and Water Management. You are
entitled to develop five of the sixteen acres for your home, farm buildings
and other out-buildings usually required for or related.to agricultural
production, and this cive acre tract should be' delineated from the remaining
acreage. Plans for the remaining eleven acres including clearing work
proposed, areas to be left in their natural state, proposed pasture land,
etc., should also be a part of that plan. It should be noted that these plans
can be changed at some point in the future, however, they will be subject to
review by the local Soil Conservation Service Sub-district and'must be

approved by the State beforehand.

We will initiate necessary action to have this land classified “Agriculture”
which will have to be accomplished prior to the negotiated sale of the
parcel. Also, before we can negotiate a contract with you for the purchase
of this land, the land must be surveyed. The Division of Lands can conduct
this survey, however, our Cadastral Engineering Section would not be able to
conduct the survey for a year. Should you desire to have this accomplished
sooner than that, you should select a registered surveyor and have the
surveyor contact Mr. Claud M. Hoffman, Chief, Cadastral Engineering, 703 West
Northern Lights, Anchorage, Alaska 99503 for survey instructions. A survey
allowance of $350. will be allowed should you decide to have the property

surveyed.
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of ALASKA
DEPARTMENT OF NATURAL RESOURCES

DIVISION OF LAND AND WATER MANAGENVENT
SOUTHCENTRAL DISTRICT

TO. DATH
THEODORE G. SMITH, Director November 27, 1978
Division of Forest, Land, and Water Management
Thru: RICHARD A, LeFEBVRE,JbAef telephoneno.

Lands and Water
SUBJECT:
W Ross Miller

ADL 79908 - Grant of
Preference Right
AS 38.05.068

Thru: L.A. DUTTON
District Manager

Fnm: VINCENT MCCLELLAND
Lands ProjecV G ffitfer and
Virgina Ryde~"Si-n*
Special Projects

On October 11, 1976, Mr. W. Ross M iller applied to the Division of Land and
Water Management for a preference right under AS 38.05.035(b)(5) and AS
38.05.068(a) to purchase State land adjacent to his homestead at Hope,

Alaska, T10N, R2W, of the Seward Meridian.

On June 30, 1977 Mr. Vincent McClelland of the Southcentral District

Office rejected the Miller's application finding that they did not qualify
under the two statutes applied for. The Director of the Division of Land
and Water Management, Theodore G. Smith, reviewed a protest to McClelland's
denial and upheld the earlier determination. However, Mr. Smith instructed
McClelland to research the matter further, contacting state officials
involved with the earthquake exchange program in order to determine if an
error or omission was made by the State in its treatment of the Millers ar

the time of the earthquake exchange.

On July 24, 1978 McClelland recommended to the Director and the Chief of
the Lands and Water Section, Richard A. LeFebvre, to grant the Millers a
preference right to purchase 15 acres adjacent to their homestead. The
preference right was based on the premise that the State errefred in the way
they handled the Miller's earthquake exchange and relief would have been
granted under AS 38.05.035(b)(2). The Director, Theodore G. Smith, did not
feel this was the case and concurring with che Lands and Water Section's

recommendation did not grant a preference right to the Millers.

At that meeting, Theodore G. Smith requested that research be made by the
District Office to determine if the U.S.Forest Service emfred in
cancelling Miller's U.S.F.S. permit; and, if an error was conmitted by the
Forest Service, a preference right could then be granted to Mr. Miller.
This would include an appraised value as of the date that the lands would
have been conveyed to the Miller's 1n 1966 when the 9 other Forest Service
preference rights in the Hope area were appraised and conveyed to the then

valid existing permittees.
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We have reviewed the Miller's U.S.F.S. Special Use Permit file and it is
apparent that there was no legitimate reason for terminating the Special
Use Permit. The U.S.F.S. terminated because the area was "ln Hope state

selection."”

We feel they were in error due to the following facts:

1. There were improvements on the land.

2. The use of land was valid and existing. They were in compliance

with the permit issued.
3. They were not delinquent on their payments for the SUP.

We maintain that the Forest Service err#ed in terminating the permit and
recommend that the Miller's be granted a preference right to purchase the
property pursuant to AS 38.05.068(a) at the then current fair market value

of the land.

The following information is presented in support of this Grant of
Preference Right:

4/13/65 - ADL #36149 contains a letter from U.S. Forest Service which
states that NFCG-3 state selection was subject to certain valid
existing rights including nine Special Use Permits. On the last page
of this letter, the first page reads, "It is the intent of the Forest
Service to close the Special Use Permit for a pasture issued to
W.R. Miller o) March 26, 1960. This will be done prior to patent of

the selected area."

8/30/65 - Note in ADL #36149, Kenneth Hallback called Lyle Jack of the
U.S. Forest Service who stated that they (the U.S.F.S.) would have
cancelled the permit even without a state selection due to non-use of
the goat pasture. Other related material - a copy of the Forest
Service permittee's Sales Preference statute AS 38.05.068 which
indicates that Mr. Miller's rights were under consideration for a

U.S.F.S. preference sale by Mr. Hallback.

9/8/65 - Wm Ross Miller clearly indicates that he is applying for the
Special Use Permit lands lying adjacent to his homestead (10 acres)
and that he did not want to give up any portion of his homestead under
the earthquake exchange.

ADMINISTRATIVE BERROR

10/14/65 - From case file ADL #361490 letter from Ken Hallback to

Wmn Ross Miller; last paragraph, "It also appears that you wish to
obtain the land that you have under a permit from the Forest Service.
At the time Mrs. Miller was in the office, the Forest Service
Permittee Sales Preference Law was discussed. However, in order to
gualify for a preference right under AS 38.05.068, the permit must be
an existing permit at the time the lands are patented to the state.

We have been advised that your Forest Service Permit will be
terminated prior to the time of state patent. Should this be the case
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we w ill be unable to grant a preference right for a negotiated sale at

Fair Market Value.l (This portion of the letter indicates an
administrative error under AS 38.05.035(b)(2) as the state did not

follow up to be sure that the permit was closed.)

Summary: The Miller's Special Use Permit was not cancelled by the Forest
Service until after tenative approval was granted to the state for Lot 1,
USS 4881 on 7/22/66; Lot 1 USS 4881 was patented to the state 7/27/72.
(Goat pasture is in Lot 1). The Miller permit was in effect and valid as
of 7/22/66 and was not officially cnacelled by the U.S.F.S. until 12/31/67.
Therefore, the state erred in not considering the Millers for a U.S.F.S.
Preference Right in 1965 as the permit was s till valid and existing at the
time of the State's tentative approval. The Forest Service erred in not
notifying this office as well as the Millers, that the permit had been
renewed until such sime as the State of Alaska assumes ownership and the
state having jurisdiction could then determine whether this use will be
continued. (The Forest Service notified only the Millers; see U.S.F.S.

permit file .)

In 1966 we negotiated sales with nine other valid existing permittees upon
receip't of tentative approval only. Certain lands applied for by the
Miller's had in 1966, and continue to have improvements located thereon up
to the current date for approximately 5 acres of the 16 acre goat pasture.
The Statehood Act, Section 6(g) clearly states that the rights of
permittees, including the rights to the full use and enjoyment of the

occupied land is protected.

In recognizing that an error was committed by the State we propose that a
preference right to purchase this 16 acres be granted underl AS 38.05.068(a).
Due to the fact that the former permit held by Mr. Miller was for pasturing
the Director has specified, 1n response to Virginia Ryder's memo of

August 9, 1978, that only the agricultural interests in this land may be

conveyed.

As supported above we recommend that the Director execute the attached grant

Land and W ater Section
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to, [~TO WHOM IT MAY CONCERN date, November 27, 1978
FILENO,
TELEPHONE NO,
from, THEODORE 6. SMITH, Director SUBJECT,
Division of Forest, Land, and Water Mgt. Grant of Preference Right
ADL 79908

GRANT OF PREFERENCE RIGHT

Having reviewed and considered the findings presented by Vincent McClelland's
memorandum of November 27, 1978 and the case file ADL 79908 the Director of
the Division of Forest, Land and Water Management hereby finds that Mr. W
Ross Miller is eligible for relief under Alaska Statute AS 38.05.068(a) due to
the fact that the U.S. Forest Service was in error 1n terminating this permit
and the State was 1n error in not protecting the Miller's rights to this land
as they did the other Special '‘Jse Permits issued in Hope as it was a valid,
existing interest in.the land.

>
Therefore it is the Director's finding that it is in the State's best interest
to grant Mr. Miller a preference right to purchase the agricultural interests
in the 16 acres adjacent to his homestead, the same area formerly enjoyed
under his USFS Special Use Permit, within Section 28, and 27, T10N, R2W, S.M.
under Slaska Statute AS 38.05.068(a). The market value of the agricultural
interests are to be established at a 1966 value.

THEODORE G. SMITH, Director
Division of Forest, Land, and Water Management



