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'An Act relating to land entry under state reservation of oil, gas, 
m ineral, and related interests"

Barring only a few exceptions, all privately held land in Alaska is subject to a 
publicly owned subsurface mineral reservation. In essence, this means that 
while any given private party owns the surface estate for land in Alaska, the 
subsurface, or mineral estate, belongs to the State of Alaska. This subsurface 
estate includes all oil, gas, and other valuable minerals below the surface. For the 
past 40 years, the Alaska Land Act has served as the principal body of law 
governing how the state's subsurface lessees and private landowners interact 
with one another. During most of these years, direct conflict between the two 
parlies has generally been isolated.

However, several recent instances of conflict have occurred between various 
state subsurface lessees and private surface owners, in at least two separate 
regions of our state. These conflicts have pointed to serious weaknesses in the 
current laws protecting private property owners from the activities of the state's 
subsurface lessees. In particular, the current language of AS 38.05.130, the key 
statute controlling surface owner and subsurface lessee relations, says little about 
what damages a property owner may claim after a subsurface lessee has entered 
their pi operty. The law also provides no clear standard for the amount of 
notification a property owner should receive before a state subsurface lessee 
enters their property and begins operations. The amount of the surety bond 
posted before entry onto the property, the liability of a private property owner 
for the actions of a state subsurface lessee, and the amount of legal authority a 
private landowner has to hold a state subsurface lessee accountable for their 
actions are all matters which also are given inadequate attention in Alaskan law.

SB 125 is landmark legislation that addresses the above concerns and revises 
Alaskan law in order to give stronger protections to Alaskan private property 
owners. It is not the intention of SB 125 to dampen or otherwise create a negative 
impact on Alaska's valuable oil, gas, and mining industries. Rather, the principal 
goal of SB 125 is to clarify the relationship between the State of Alaska, private 
landowners, and the state's subsurface lessees in a manner that is helpful to all 
parties. At the same time, this legislation recognizes the high value Alaskans 
place on the enjoyment and privacy of their own land. Please join me in support 
of SB 125. With your help, I feel confident that we can improve the balance 
between the desire of the state to develop its oil, gas, and mineral resources and 
the needs of Alaska's private property owners in a manner that benefits all 
Alaskans.
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W hy do we need a better definition of'dam ages' under AS 38.05.130?

The current definition of damages under AS 38.05.130 is vague and non-specific. Recent 
conflicts between subsurface lessees and surface owners have shown that without a 
more specific definition of damages that takes into consideration the concerns of private 
property owners, certain state subsurface lessees will make no effort to cooperatively 
work with landowners before entering their property to carry out operations.

W hy do we need to provide more notification to private property owners about 
imminent subsurface lessee activities on their property?

Without timely and thorough notification to private landowners about imminent 
subsurface lessee activities planned for their property, such landowners lack the basic 
tools they need to carry out an informed discussion with the state's lessees about 
potential damages to their land, as required by AS 38.05.130. In addition, common sense 
tells us that all private property owners deserve to know what activities other parties are 
carrying out on their land.

Why do we need to provide a minimum bond amount o f $100,000, or, fo r  that 
matter, w hy do we need to provide a 'm inimum ' bond amount a t all?

If a property owner and the state's subsurface lessee cannot settle on an amoimt of 
damages prior to entry onto the site, tlie lessee can 'force' entry onto the property by 
posting a surety bond, as laid out in AS 38.05.130. If DNR uses assessed values to set 
this bond, the bond amoimt should be at least $100,000, as this is the minimum figure 
needed for private landowners to attract and secure legal services in order to gain access 
to the bond, should actual damages occur. In addition, this bond needs to cover the 
entire parcel of land, as it is clearly foreseeable that a subsurface operator can damage 
the value of an entire parcel of property simply by their actions on one portion of the 
land.

W hy do we need to address this problem now?

Lease administrators at the Division of Oil and Gas are deeply concerned that the 
current conflicts between subsurface lessees and surface owners will spread into the new 
Shallow Natural Gas Program, which was brought online in 2000. The division reports 
that of the 305 lease applications they have received thus far for this program, 194 are 
located in the railbelt zone, i.e. Talkeetna to Komer, with a large number located in the 
Mat-Su Valley, a residential area. Of the 305 pending leases statewide, roughly 75% are 
located on privately owned surface estate. Given this information, it is not surprising to 
hear lease administrators at tlie division report that increased conflict is a given.
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With respect to state land, section 6(i) of the Alaska Statehood Act requires the state to 
retain its mineral rights in land to which it obtains title under the Act that is known to be 
mineral in character. Consistent with that requirement, under AS 38.05.125(a), when the 
surface and mineral estates in that land are severed, the state reserves an interest in the 
minerals in its iands:

(a ) Each contract for the sale, lease, or grant of state land, and each 
deed to state land, properties, or interest in state land, made under 
AS 38.05.045 - 38.05.120, 38.05.321, 38.05.810 - 38.05.825, AS 38.08, or 
AS 38.50 except as provided in AS 38.50.050 is subject to the following 
reservations: "The party of the first part, Alaska, hereby expressly saves, 
excepts and reserves out of the grant hereby made, unto itself, its lessees, 
successors, and assigns forever, all oils, gases, coal, ores, minerals, 
fissionable materials, geothermal resources, and fossils of every name, 
kind or description, and which may be in or upor.. said land above 
described, or any part thereof, and the right to explore the same for such 
oils, gases, coal, ores, minerals, fissionable materials, geothermal 
resources, and fossils, and it also hereby expressly saves and reserves out 
of the grant hereby made, unto itself, its lessees, successors, and assigns 
forever, the right to enter by itself, its or their agents, attorneys, and 
servants upon said land, or any part or parts thereof, at any and all times 
for the purpose of opening, developing, drilling, and working mines or 
wells on these or other land and taking out and removing therefrom all



such oils, gases, coal, ores, minerals, fissionable materials, geothermal 
resources, and fossils, and to that end it further expressly reserves out of 
the grant hereby made, unto itself, its lessees, successors, and assigns 
forever, the right by its or their agents, servants and attorneys at any and 
all times to erect, construct, maintain, and use all such buildings, 
machinery, roads, pipelines, powerlines, and railroads, sink such shafts, 
drill such wells, remove such soil, and to remain on said land or any part 
thereof for the foregoing purposes and to occupy as much of said land as 
may be necessary or convenient for such purposes hereby expressly 
reserving to itself, its lessees, successors, and assigns, as aforesaid, 
generally all rights and power in, to, and over said land, whether herein 
expressed or not, reasonably necessary or convenient to render beneficial 
and efficient the complete enjoyment of the property and rights hereby 
expressly reserved."

This legislation extends the protections provided to the surface owner when rights are to 
be exercised under that state reservation. Those protections are now only summarily 
addressed in existing AS 38.05.130. In addition, the legislation adds a new notice 
provision when entry is to be made upon the land of the owner under the state 
reservation.

Bill section 1 amends existing AS 38.05.130—this provision would become 
AS 38.05.130(a) when reprinted in the Alaska Statutes-to break down into its separate 
components what a person-a lessee, assign, or applicant, or a successor to a lessee, 
assign, or applicant-entering under the state reservation must do: either to secure the 
landowner's consent and make provision directly with the owner for settling any possible 
damages or, alternatively, to post a surety bond as may be determined by the Department 
of Natural Resources to secure payment for any damages. Both paragraphs (1) and (2) 
consider the matter of damages

Bill section 2 adds a series of new subsections to AS 38.05.130 -

-  Subsection (b) prescribes a definition for "damages" for the section; the 
definition is drawn from the Model Surface Use and Mineral Development 
Accommodation Act, a document adopted in 1990 by the National Conference of 
Commissioners on Uniform State Laws.

-  Subsection (c) sets out a manner of measuring damages, again based on the 
Model Act, taking into consideration, in (c)(1), damages to compensate for a loss of or 
injurj' to property value, and in (c)(2), damages attributable to interference with or 
intemiption of the owner's use of the property.

-  Subsection (d): A principal Alaska court case examining "damages" in the 
context of mining claims is Haves v. A.J. Associates. 960 P.2d 556 (Alaska 1998). The 
majority opinion in the case noted the availability of additional existing statutory
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protections under the treble damages provisions relating to wrongful cutting of timber 
and wrongful entry or trespass "to gather geotechnical data or [to] take mineral 
resources," and, in (d)(1), these protections are specifically retained. In addition, under 
(d)(2), the owner may recover punitive damages against a person entering under the state 
reservation in each of the two circumstances described there--entry without first 
complying with the requirements of AS 38.05.130(a)(l)-securing the consent of the 
owner and settling with the owner on possible damages, or securing a surety bond-or 
entry followed by wilful noncompliance with any plan of operation to which the person 
may be subject under current law or regulation.

-  Subsection (e) authorizes an owner and a person preparing to make entry under 
the state reservation to agree on a different measure of damages than as set out in 
subsection (c).

-  Subsection (f): If the person proposing to enter under the state reservation 
cannot first obtain consent of the owner and settle with the owner on possible damages, 
the person may enter on to the land under the reservation by posting a surety bond in "the 
form, amount, and security" determined by the director of the division of lands. 
Subsection (f) indicates to the director how the amount of the security bond is to be 
determined. It permits, but does not require, a valuation based on the value of the 
property as assessed for property tax purposes, setting a floor at the greater of the entire 
value of the parcel or $100,000, and specifically authorizes the director to consider other 
factors or attributes of the property apart from its assessed value.

-- Subsection (g) prohibits the bringing of a civil action against the owner "for an 
injury or damages resulting from the entry onto the land by a [person ] in the exercise of a 
right described in [the subsection setting out the state reservation]" unless the owner is 
also the person making the entry or unless certain activity taken by the owner contributes 
to the injury or damage.

Bill section 3 adds a notice provision, intended to give the owner some indication that 
rights are to be exercised under the state reservation. In many instances, under statute - 
law or regulation, a person may exercise rights under the state reservation only under a 
plan setting out terms governing the concurrent uses of the surface and subsurface estates 
of the land. If so, the commissioner of natural resources is required to provide to the 
owner a copy of the approved plan, together with a summary of the anticipated activity 
that the person may exercise under the reservation and plan and a brief description of the 
owner's legal rights with respect to the entry and operation under the reservation and 
plan.
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Senate Bill 125 
Damage to Surface Estate due to 
Exploration or Development of 
Mineral Estate 

Background:

AS 38 .05 .130  dea ls  with th e  s e v e ra n c e  of the  mineral e s ta te  from the  su rface  e s ta te  on 
lands ow ned  by the  S ta te  of Alaska. T he  cu rrent s ta tu te  requ ires  an  oil an d  g a s  le s s e e  
(am ong o thers) to m a k e  provision to pay  to the  su rface  ow ner  "full p ay m en t  for all 
d a m a g e s  sus ta ined  by the  ow ner by rea so n  of en tering  upon th e  land.” If the  surface  
ow ner re fu ses  or neg lects  to settle  with the  mineral en trant, th e  m ineral en tran t can  post 
a  sure ty  bond  a s  s e t  by the  DNR, an d  may s u e  the  su rface  ow ner  to resolve the  am ou n t 
of th e  d a m a g e s .

S e n a to r  Rick Halford h a s  now introduced S e n a te  Bill 125. T h e  bill defines  th e  term 
“d a m a g e s ,” permits a  su r face  ow ner  to s u e  for t r e s p a s s ,  cutting timber, an d  punitive 
d a m a g e s ,  an d  s e ts  the  am o u n t  of the  sure ty  bond to b e  th e  g re a te r  of the  a s s e s s e d  
value of th e  property or $100,000. T he  bill a lso  forbids suit ag a in s t  th e  su rface  ow ner  in 
connection  with activities co n du c ted  by the  mineral ow ner  or le s s e e ,  u n le ss  the  su rface  
ow ner is grossly  negligent or e n g a g e s  in intentional m isconduct. Finally, the  bill 
requires DNR to provide notice to the  su rface  ow ner  prior to th e  mineral entry on the  
land.

ANALYSIS

1. Current Law

U nder com m on law, th e  su rface  e s ta te  is sub se rv ien t  to the  mineral e s ta te .  This 
m e a n s  tha t the  ow ner or p o s s e s s o r  of the mineral e s ta te  m ay  m a k r  such  u s e  of the 
su rface  e s ta te  (including dam ag in g  it) a s  m ay  b e  r e a so n a b le  an d  n e c e s s a ry  to develop  
the  m inerals  p re se n t  on or u nd er  th e  su rface  of the  land.

M em orandum

TO:

FROM:
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At com m on  law, th e  s c o p e  of a  mineral ow ner 's  rights to  th e  su rface  e s ta te  
w a s  "determ ined by re a so n a b le n e ss :  the  mineral ow ner [was] entitled to 
u se  a s  m uch  of th e  su rface  e s ta te  a s  [was] rea so nab ly  n e c e s sa ry  to 
obtain a c c e s s  to  th e  minerals. C onduct [was] rea so n a b le  if it [was] 
co n sis ten t  with th e  p ractices  of th e  extraction industry." Ronald W. 
Polston, S u r f a c e  R i g h t s  o f  M i n e r a l  O w n e r s - W h a t  H a p p e n s  W h e n  J u d g e s  

M a k e  L a w  a n d  N o b o d y  L i s t e n s ? ,  63  N.D.L.Rev. 41, 42  (1987). N o r k e n  

C o r p .  v .  M c G a h a n ,  823  P .2d 622, 628 (Alaska 1991). Thus, th e  mineral 
in terest w a s  th e  dom inant e s ta te ,  an d  "the mineral ow ner  [had] no 
obligation to p ay  th e  su rface  ow ner for the  r e a so n a b le  am o u n t  of su rface  
c o n su m e d  in the  dev e lop m ent of th e  mineral es ta te ."  I d : ,  s e e  a l s o  

Michelle A. W enzel,  T h e  M o d e l  S u r f a c e  U s e  a n d  M i n e r a l  D e v e l o p m e n t  

A c c o m m o d a t i o n  A c t :  E a s y  E a s e m e n t s  f o r  M i n i n g  I n t e r e s t s ,  42 
Am.U.L.Rev. 607, 622  (1993).

P a r k e r  v .  A l a s k a  P o w e r  A u t h o r i t y ,  913  P .2d 1089, 1090 (Alaska 1996).

T h e  situation is different w hen  the  S ta te  of A laska ow ns th e  land in question, and  
the  S ta te  h a s  co n veyed  th e  su rface  e s ta te  to a  third party, reserving  th e  mineral es ta te . 
S ta te  law specifies the  rights of the mineral e s ta te  holder (w he ther  the  S ta te  or a  le s s e e  
of the  S ta te ’s  interest), a n d  requires the  p ay m en t of d a m a g e s  to the  ow ner  of the  
su rface  e s ta te .

T he  com m on law rule is not applicable to lands  o w ned  by or devolving 
from the S ta te  of Alaska. A laska S ta tu te  38 .05 .125  re se rv e s  m inerals 
from every land grant. Thus, m uch land in A laska is divided into su rface  
an d  mineral e s ta te s .  A mineral rights ow ner  h a s  a  right to su rface  u s e s  of 
the land containing the  minerals he owns. S u ch  u s e s  shall b e  "limited to 
th o se  n e c e s sa ry  for th e  p rospecting  for, extraction of, or b as ic  p ro cess ing  
of mineral d ep os its  an d  shall b e  sub jec t to rea so n a b le  concurren t uses."
AS 38 .05 .255. Further, before mineral rights a re  ex erc ised  u nd er  a  
reservation  of mineral rights m a d e  p u rsu an t to AS 38 .05 .125 , the  mineral 
rights ow ner m ust "m ake provision to pay  the  o w ner  of the  land full 
pay m en t for all d a m a g e s  sus ta ined  by the  owner, by rea so n  of entering 
upon the land." AS 38.05 .130.

P a r k e r  v .  A l a s k a  P o w e r  A u t h o r i t y ,  913  P .2d  1089, 1090-91 (Alaska 1996).

AS 38 .05 .130  requires  the  su rface  ow ner b e  paid " d a m a g e s ” resulting from the 
entry upon th e  land by th e  mineral owner. AS 38 .05 .130  provides in full:

AS 38 .05 .130 . D a m a g e s  a n d  p o s t in g  o f  b o n d .  Rights m ay 
not b e  exerc ised  by the  s ta te , its le s s e e s ,  s u c c e s s o r s ,  or a s s ig n s  u nder  
th e  reservation a s  s e t  out in AS 38.05 .125  until the  s ta te ,  its le s se e s ,  
s u c c e s s o r s ,  or a s s ig n s  m ake  provision to pay  the  ow ner of th e  land full 
p ay m en t  for all d a m a g e s  sus ta ined  by th e  owner, by rea so n  of entering
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upon  th e  land. If th e  ow ner for an y  c a u s e  re fu ses  or n eg lec ts  to settle  the 
d a m a g e s ,  the  s ta te ,  its le s s e e s ,  s u c c e s s o r s ,  a s s ig n s ,  or an  applicant for a  
l e a s e  or con trac t from the  s ta te  for the  p u rp o se  of p rospec ting  for valuable 
m inerals, or option, contract, or le a se  for mining coal or le a se  for 
extracting g eo th erm a l resou rces ,  petro leum  or natural gas ,  m ay  en ter  
upon th e  land in th e  ex erc ise  of the  re se rv ed  rights after  posting a surety  
bond  d e term ined  by th e  director, after notice an d  a n  opportunity to be  
heard , to b e  sufficient a s  to form, am ount, an d  security  to s e c u re  to the 
ow ner  p ay m en t  for d a m a g e s ,  an d  m ay  institute legal p roceed ings  in a  
court w h ere  th e  land is located, a s  m ay  b e  n e c e s s a ry  to determ ine the 
d a m a g e s  which th e  ow ner  m ay  suffer.

DNR h a s  m a d e  it c le a r  tha t an y  su c h  d a m a g e s  a r e  to b e  paid by the mineral 
l e s se e .  11 AAC 83 .155  provides: "Each le s se e ,  l icensee  of a  s ta te - issued  oil and  g as  
exploration license, or perm ittee  is required to pay  an y  d a m a g e  that b e c o m e s  payab le  
u nd er  AS 3 8 .05 .13 0  an d  shall indemnify A laska an d  hold it ha rm less  from an d  aga inst 
any  claims, d e m a n d s ,  liabilities, an d  e x p e n s e s  arising from or in connection  with the 
d a m a g e .”

T h e  A laska S u p re m e  Court h a s  held tha t the  p u rp o se  of the  s ta tu te  is not to 
p reven t mineral entry, but to afford financial indemnification for d a m a g e s  suffered by the 
ow ner of th e  su r face  e s ta te .

[S]ection .130 p ro tects  landow ners  financially, but d o e s  not allow 
them  to com pletely  c lo se  their lands  to mineral exploration. C onsequently , 
it is en o ug h  tha t  landow ners  b e  p laced  in the  s a m e  position they  would 
h av e  en joyed  h ad  th e  s ta tu te  b e e n  o bse rved , and  an  a g re e m e n t  reach ed  
or a  bond  pos ted . Indemnification, not e jec tm ent, is the  appropriate  
rem edy  for failing to reach  a g re e m e n t  or p o s t  a  bond, This result su s ta in s  
th e  locator's right of entry, an d  p re se rv es  both th e  locator's incentive to 
satisfy th e  requ irem ents  of section  .130 an d  th e  landow ner 's  incentive to 
ac t  rea so nab ly  during negotiations with the  locator.

H ayes  v. A.J. A ssoc ia tes ,  Inc., 960  P .2d 556, 567  (Alaska 1998).

2. S e n a te  Bill 125

SB 125 m a k e s  sev e ra l  signific an t  c h a n g e s  to the  current A laska law. First, it 
a t tem p ts  to  define the  term  " d a m a g e s '  suffered  by th e  su rface  ow ner by rea so n  of the 
u se d  of th e  land by the  mineral entrant. S eco n d ,  it ex p ress ly  perm its the  su rface  owner 
to bring suit to recover d a m a g e s  for cutting timber, t r e s p a s s ,  and, interestingly, punitive 
d a m a g e s  for failure to com ply with the  bonding requ irem ent of AS 38 .05 .130, or with a  
material term  or condition s e t  out in a  plan app roved  by DNR. Third, the am ount of the 
bond m ust b e  th e  g re a te r  of the a s s e s s e d  value of the  land or $100,000. Fourth, the bill 
would prohibit a  claim ag a in s t  the  su rface  ow ner b a s e d  upon entry by the  mineral e s ta te  
holder in the  a b s e n c e  of g ro ss  neg ligence  or intentional m isconduct by the  surface
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owner. Fifth, the  bill requires DNR to notify the  su rface  ow ner  w hen  DNR h a s  ad o p ted  
a  plan for mineral entry. T h e  notice m ust include a  copy  of the  ap p ro ved  plan an d  se t  
forth th e  rights of th e  ow ner of the su rface  e s ta te  e s tab lish ed  in AS 38.05 .130.

a. Definition of “D a m a g e s ”

Section  2 of SB 125 provides two e lem en ts  of d a m a g e  available to th e  ow ner of 
the  su rface  es ta te .  T h e  first item of d a m a g e  is the  "loss of or injury to the  value of the 
ow ner’s  property, im provem ents, or personalty” which is defined  a s  "the actual cos t  of 
repair, relocation, rep lacem ent, or restoration of the  property, im provem ents, and  
personalty , not to e x c e e d  the  fair m arket va lue .” T he  s e c o n d  item of d a m a g e  is “the 
interference with or interruption of the ow ner 's  a c c e s s  to or u s e  of the  property or 
im provem ents” which “m u st  b e  b a s e d  on th e  ow ner 's  ac tua l u se  of th e  property  and  
im provem ents  immediately p reced ing  the  entry and  is, for th e  period or duration of the 
interference or interruption, th e  g rea te r  of (A) the  loss  of incom e to th e  owner; or (B) the 
loss of the  value of the  u s e  by the  ow ner.”

T h e  first e lem en t a p p e a r s  appropriate . T h e  m e a s u re  of d a m a g e s  a s  the  actual 
cos t  of repair, relocation, rep lacem en t or restoration" is appropria te  given the  objective 
of financially indemnifying the  su rface  ow ner for th e  d is tu rbance . The ca p  of “fair m arket 
value” in th e  first e lem en t is akin to the  d a m a g e s  to b e  paid  for condem na tion  of 
property  u nd er  AS 09.55 .330. S ta te  v. A laska Continental D eve lopm ent Corp., 630 
P.2d  977  (Alaska 1980). Of course , in condem nation , th e  co n d e m n o r  (usually the  
S ta te , but occasionally a  private com pany  for a  right-of-way) b e c o m e s  the  ow ner of the  
co n d e m n e d  property.

T he  seco n d  e lem en t  h a s  an  inappropriate m e a s u te  for th e  loss  of th e  u se  of the  
property. First, the  u se  of the  p h ra se  “loss  of the  value  cf th e  u s e  by th e  ow ner” is 
highly am biguous, an d  a p p e a r s  to im pose the  subjective value  to th e  owner, ra ther  than  
a  m e asu rab le ,  objective value  of the  u se  of the  land. T h e  m e a s u r e  should  b e  the  loss 
to the  ow ner under  s o m e  objective m e asu re .  O therwise, highly subjective testim ony 
an d  ev idence  will b e  permitted, allowing a  landow ner  to sp e cu la te  concern ing  the 
hedonistic  value of the u se  of the  land to him.

S eco n d ,  the  u se  of the  p h ra se  "loss of incom e to th e  o w ner” d o e s  not take  into 
acco un t the  fact that th e  o w ner  m ay  b e  making little or no  profit from his u se  of the  land. 
T he  m e a s u re  should  m ore appropriately be  limited to profits lost tha t a re  directly related 
to the mineral u se ,  an d  limited to the period during which the  mineral u se  p reven ts  
earn ing  profits. S uch  lost profits m ust be  “re a so n a b le  certain." This is the  m e a s u re  
available w hen  land is co n d e m n e d  u nder  AS 09 .55 .330. S t a t e  v .  H a m m e r ,  550  P .2d 
820, 823-27  (Alaska 1976).

Put together, the  d a m a g e s  for the  u s e  of su r fa ce  e s ta te  during the  life of an  oil or 
g a s  field could be  quite one ro us .  To the ex ten t such  d a m a g e s  e x c e e d  the  fair m arket 
value of th e  su rface  e s ta te ,  the  mineral e s ta te  holder should  hav e  the  option of 
condem ning  th e  land, p e rh a p s  through an  addition to AS 09 .55 .240(a)  (which lists the
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u s e s  which list the  permitted u s e s  for em inen t domain). S u ch  an  addition could read  a s  
follows: “(13) for the  location of im provem ents, including, but not limited to, oil an d  g a s  
wells, gathering lines, trea tm ent facilities, offices, boarding cam p s ,  and  a s so c ia ted  
facilities, for the  p u rp o se  of exploration for, or the  dev e lop m ent and  production of 
natural gas ,  c rude  oil, or a s so c ia ted  su b s ta n c es ."  A mineral e s ta te  holder who believes 
his activities will result in “d a m a g e s ” u nder  AS 38.05 .130  which e x c e e d  the  fair market 
value of the  property could fhen undertake  em inen t dom ain  action to take  title to the  
su rface  e s ta te  of the land.

b. E xpress  Authorization to M ake Additional Claims

Section  2 of SB 125 also  ad d s  a  new  sub sec tion  (d) to AS 38.05 .130. This 
sub sec tion  au thorizes  a  su rface  e s ta te  ow ner to s u e  a  mineral le s s e e  for d a m a g e s  for 
cutting timber, t re s p a ss ,  or punitive d a m a g e s .  T h e s e  all a p p e a r  to be  a  violation of the  
initial p u rp o se  of the  s ta tu te  (financial indemnification of th e  su rface  owner), or they 
allow th e  su rface  ow ner to claim d a m a g e s  twice (or more) for the s a m e  loss, or both. 
This section  should b e  eliminated.

T h e  s ta tu te  currently permits the  provision of " d a m a g e s” for the  u se  of the  
su rface  e s ta te  by th e  holder of the  mineral rights. With s o m e  modifications a s  noted  
above , th e  definition of available d a m a g e s  could bring certainty to both  the  ow ner of the 
su rface  e s ta te  and  th e  mineral e s ta te .  However, permitting the  su rface  e s ta te  ow ner  to 
claim additional su m s  for t r e s p a s s  or cutting tim ber both grants  the  su rface  e s ta te  
ow ner too  much, an d  c re a te s  substantial uncertainty  regarding w hat d a m a g e s  m ust be  
paid by th e  mineral e s ta te  owner.

In adopting AS 38.05 .130, the  legislature w a s  attem pting to a s s u r e  th o se  to 
whom it sold or o therw ise transferred  the  su rface  e s ta te  that they  would b e  m a d e  whole 
in the  ev en t  the  developm ent of the mineral e s ta te  d a m a g e d  the  su rface  e s ta te .  A 
mineral e s ta te  ow ner who s e e k s  to develop  his e s ta te  is not "trespassing" on either the 
mineral or the  su rface  e s ta te  w hen  making r e a so n a b le  u s e  of th e  su rface  in connection  
with th e  developm ent of the  minerals.

AS 09.45 .735  provides:

AS 09.45.735. Trespass related to geotechnical surveys and 
mining. A person  who t r e s p a s s e s  upon th e  land of an o th e r  to ga the r  
geo technical d a ta  or take  mineral r e so u rc e s  is liable to the  ow ner of the  
land for treble the  am ou n t of d a m a g e s  that m ay be  a s s e s s e d  in a  civil 
action. If the  t r e s p a s s  is unintentional or involuntary or th e  d e fen d a n t  had  
p robab le  c a u s e  to believe that the  land on which the  t r e s p a s s  w as  
com m itted  w as  the  defen dan t 's  own or that of the  p e rso n  in w h o s e  service  
o r  by w h o se  direction the  ac t  w as  done, only ac tual d a m a g e s  m ay b e  
recovered .

This s ta tu te  is obviously directed a t  s o m e o n e  who d o e s  not own the  mineral
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e s ta te  of the  sub jec t land. In addition, an y  su c h  liability m u st  b e  to th e  holder of the 
mineral e s ta te .  T he  su r fa ce  e s ta te  ow ner h a s  no in terest in the  “mineral resources ,"  
while th e  mineral e s ta te  o w n e r  (or le s se e )  h a s  su c h  an  interest. In addition, the  mineral 
e s ta te  ow ner h a s  a  legitimate in terest in restricting information regarding  the  nature, 
quality an d  am o u n t  of su c h  re so u rc e s .  An interloper who d e te rm in e s  tha t th e re  is no oil 
or g a s  u nder  a  parce l h a s  "condem ned"  tha t  land an d  red u ced  or eliminated the  
opportunity of the  mineral e s ta te  ow ner to  sell exploration an d  d ev e lo p m en t  rights to 
o thers . It is improper to include any  re fe ren ce  to this s ta tu te  in “rights" g ran ted  to a  
su rface  owner.

AS 09 .45 .730  provides:

AS 09.45.730. Trespass by cutting or injuring trees or shrubs.
A p erso n  who without lawful authority cu ts  down, girdles, or o therw ise 
injures or rem o v es  a  tree , timber, or a  sh rub  on (1) the  land of a n o th e r  
p e rso n  or on the  s tre e t  or highway in front of a  p e rso n 's  h o u se ,  or (2) a  
village or municipal lot, o r  cultivated grounds, or th e  co m m o n s  or public 
land of a  village or municipality, or (3) th e  s tre e t  or highway in front of land 
d esc r ibed  in (2) of this section, is liable to  th e  ow ner  of tha t  land, or to the  
village or municipality for treble th e  am o u n t  of d a m a g e s  tha t  m ay  be 
a s s e s s e d  in a  civil action. However, if th e  t r e s p a s s  w a s  unintentional or 
involuntary, or th e  d e fen d a n t  had  p robab le  c a u s e  to believe tha t the  land 
on which th e  t r e s p a s s  w a s  com m itted w a s  th e  d e fen d a n t 's  own or tha t  of 
the  p erso n  in w h o s e  serv ice  or by w h o se  direction th e  ac t w a s  done , or 
w h ere  the  tim ber w a s  tak en  from u n e n c lo sed  w oodland  for th e  p u rp o se  of 
repairing a  public highway or bridge on or adjoining th e  land, only ac tual 
d a m a g e s  m ay  b e  recovered .

This s ta tu te  is d irec ted  a t  th o se  who hav e  no right to cu t down trees ,  timber or 
sh ru b s  on the  sub ject property. A mineral e s ta te  ow ner  h a s  the  right to do  so  w here  
such  ac tions a re  rea so nab ly  n e c e s s a ry  to th e  p roper  dev e lop m ent of the  minerals. 
Permitting the  su rface  e s ta te  ow ner  to m ake  a  claim for d a m a g e s  for removing t re e s  or 
sh ru b s  —  especially  a  claim which h a s  the  potential for treble  d a m a g e s  —  in addition to 
th e  d a m a g e s  for entry afforded u nder  the  current AS 3 8 .05 .13 0  h a s  no b as is  in logic. 
Any su c h  provision is a  windfall for the  su r face  e s ta te  owner, an d  c r e a te s  additional 
unjustified e x p e n s e  an d  uncertainty  for the  holder of th e  mineral e s ta te .

Finally, permitting the  imposition of punitive d a m a g e s  for entry  before  a bond is 
posted , or for noncom pliance  with a  provision of a  plan of developm ent, is completely 
u n n ec essa ry .  T h e  p u rp o se  of the  deviation from the  co m m o n  law regarding the 
d om in an ce  of the mineral e s ta te  on S ta te  land is to c o m p e n s a te  the  ow ner of the 
su rface  e s ta te .  T h ere  is no rea so n  to punish the  holder of th e  mineral e s ta te .  In 
conducting  mineral exploration an d  d ev e lop m en t on S ta te  land, th e  holder of the 
mineral in te rests  is a lready  required to c o m p e n s a te  the  su rface  e s ta te  ow ner for 
d a m a g e s  to  the  su rface  e s ta te ,  w h e th er  or not a  bond  is p o s ted  an d  w h e th e r  or not the 
d ev e lop m en t plan is followed. In conducting  su c h  opera tions , the  mineral e s ta te  holder
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m ay commit torts or o ther civil wrongs, for which co m p en sa to ry  an d  punitive d a m a g e s  
m ay  b e  sep a ra te ly  available. T h e re  is no n e e d  to c rea te  additional c a u s e s  of action 
which d e te r  mineral deve lopm ent an d  unjustly enrich a  su rface  e s ta te  owner.

c. Amount of the  Bond

Current law requires th e  DNR to se t  the am ou n t of the bond in a  sufficient 
am o u n t  to s e c u re  to the su rface  e s ta te  ow ner paym ent for the d a m a g e s .  AS 38.05.130. 
In setting th e  am ount of the  bond, DNR h a s  on occas ion  m a d e  reference  to the 
a s s e s s e d  value  of the  affected parcel for tax  p urpo ses .

Sec tion  2  of SB 125 would provide tha t if DNR s e ts  the  am o u n t  of the  bond with 
re fe rence  to th e  a s s e s s e d  value, the  am ount of th e  bond  m u st  b e  th e  g rea te r  of the 
a s s e s s e d  value of the  entire parcel, or $100,000. T he  provision allows DNR to s e t  the 
a m o u n t  of th e  bond by “tak[ing] into consideration factors an d  attr ibu tes ap a r t  from the 
property’s  a s s e s s e d  value." P resum ably , but not explicitly, this would permit DNR to se t  
th e  bond  a t le ss  than  the  a s s e s s e d  value, an d  less  than  $100,000. At the  very least, 
this should  be  clarified s o  that DNR d o e s  not automatically s e t  th e  bond  a t  $100,000.

As no ted  above, the  mineral e s ta te  holder should  have  the  option of exercising 
the  pow er of em inen t dom ain  in the  ev en t the  d a m a g e s  or bond e x c e e d  th e  value of the  
land involved.

d. Prohibition of Claim Against the Surface  O w ner

Section  2  of the bill prohibits an  action ag a in s t  th e  su rface  ow ner  "for injury or 
d a m a g e s  resulting from the  entry onto  that land by” the  mineral e s ta te  holder. The 
provision s ta te s  the  prohibition d o e s  not apply if the  su rface  e s ta te  ow ner  is a lso  the  
mineral e s ta te  holder, or if the  su rface  e s ta te  ow ner e n g a g e s  in g ro ss  neg ligence  or 
intentional misconduct.

T h ere  is no justification for shielding th e  ow ner of the  su rface  e s ta te  from liability 
for his own negligence. The developm ent of the  mineral e s ta te  is not a  license for the 
su rface  e s ta te  ow ner to commit torts that harm  either the  mineral e s ta te  holder or 
o thers.

if the  intention is to p reven t a  claim being brought ag a in s t  th e  su rface  e s ta te  
ow ner for ac tions  undertaken  by th e  mineral e s ta te  holder, then  su c h  a  result is more 
easily  an d  m ore  directly a tta ined  by s o  providing. For instance , a  provision could be 
written a s  follows: “The ow ner of the  su rface  e s ta te  m ay  not be  held liable for the  ac ts  or 
om iss ions  of th e  s ta te , a  s ta te  le s see ,  su c ce sso r ,  ass ign , or applicant d esc r ibed  in (a) of 
this sec tion .”

e. Notice to S urface  E s ta te  O w ner

Section  3 of SB 125 requires DNR to issue  a  notice to the  ow ner  of the  su rface

7



e s ta te  w hen  DNR h a s  ad o p ted  a  plan of opera tions  for th e  exploration or developm ent 
of the  mineral e s ta te .  T he  notice m ust b e  issued  before  entry  on  th e  land. T h e  notice 
m ust contain  a  copy of the  plan, an d  m ust a lso  s e t  forth “a  brief descrip tion  in writing of 
the legal rights of the  owner, including the rights of the o w ner  s e t  ou t in AS 38.05.130."

Providing such  notice a p p e a r s  to be  appropriate . However, th e re  a re  m any  legal 
rights of th e  ow ner of a  su rface  e s ta te  in land. T he  sec tion  should  b e  a m e n d e d  to 
provide tha t th e  notice m ust inc.ude a  copy of AS 38 .05 .130  an d  a  copy  of the  plan. 
This c re a te s  certainty regarding \h e  co n ten ts  of the  notice, an d  d o e s  not require DNR to 
provide legal advice to su rface  e s ta te  ow ners.

f. Additional C onsidera tions

T h e  s ta tu te  is am b ig uo us  in m any  respec ts .  For ins tance , th e  s ta tu te  refers to 
the  “o w ner  of the  land,” but d o e s  not recognize tha t w h ere  th e  mineral an d  surface  
e s ta te s  h av e  b een  sep a ra te d ,  th e re  a re  a t  leas t  two “ow ners  of th e  land," the  ow ner of 
the su rface  e s ta te  and  the ow ner  of th e  mineral e s ta te .  To  b e  su re ,  the  current s ta tu te  
suffers this defect, but b e c a u s e  of its limited length, the re  is little ac tua l ambiguity. This 
should  b e  clarified.

In addition, th e  first p h ra s e  of th e  section  providing for additional d a m a g e  claims 
is indecipherable. As noted  above , it clearly a p p e a r s  th e  intent is to aw ard  a  su rface  
e s ta te  ow ner double  d a m a g e s  for certain injuries to the su r fa ce  e s ta te .  T h e  lan gu ag e  
on this s co re  is less  than  clear, a n d  would provide fertile g round  for ex tensive  litigation.

T he  p ro po sed  s ta tu te s  go far beyond  the  com m on  law rule regarding the  
dom in an ce  of the  mineral e s ta te .  The bill would c rea te  g rea t  uncerta inty  an d  e x p e n s e  
in the  developm ent of the S ta te  of A laska’s  mineral wealth, a n d  thu s  unnecessa rily  
d e te r  such  developm ent. As written, it provides a  potential windfall for su rface  e s ta te  
ow ners  an d  plaintiffs’ attorneys.

A fair definition of th e  term  “d a m a g e s ” would a s s is t  the  S ta te ,  su rface  e s ta te  
owners, a n d  le s s e e s  of the  S ta te ’s  mineral in terests . T he  term  should  confine available 
d a m a g e s  to allow only for "financial indemnification” for lo s s e s  to th e  su rface  e s ta te  
suffered directly d u e  to the  dev e lop m ent of the  mineral e s ta te .  No additional claims 
should  b e  permitted. T he  su rface  e s ta te  ow ner should not b e  p ro tec ted  from claims 
w here  the  su rface  e s ta te  ow ner negligently d a m a g e s  the  in te re s ts  of th e  mineral e s ta te  
holder. If a  notice is to be required, it should  be  confined to providing a  copy  of the  plan 
of d ev e lop m en t an d  the  s ta tu te  providing for co m p en sa tio n  for d a m a g e s  to the  su rface  
es ta te .
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AKlliAfc Vlll.
NATURAL RESO URCES.

SECTION 9- SALES AND GRANTS. Subject 
to the provisions of this section, the legislature 
may provide for the sale or grant of state lands, 
or interests therein, and establish sales proce­
dures. All sales or grants shall contain such res-' 
ervations to the State of all resources as may be 
required by Congress or the State and shall pro­
vide for access to these resources. Reservation of 
access shall not unnecessarily impair the own­
ers' use, prevent the control of trespass, or pre­
clude compensation for damages"

Excerpted From: The Constitution o f  the State o f  Alaska. Article 8, Section 9.

~f> Sec. 33.05.130. Damages and posting of bond. Rights may not be exercised, by th/ ‘ 
state, its lessees, successors, or assigns under thie reservation as set out in AS 38.05.i2s 
until the state, its lessees, successors, or assigns make provision to pay the owner of thp 
land full payment for all damages sustained by the owner, by reason of entering upon thl 
land. If the owner for any cause refuses or neglects to settle the damages, the statp Tr] 
lessees, successors, assigns, or an applicant for a lease or contract from the state for the 
purpose of prospecting for valuable minerals, or option, contract, or lease for mining coal 
or lease for extracting geothermal resources, petroleum, or natural gas, may enter upon 
the land in the exercise of the reserved rights after jsting a surety bond determined by 
the director, after notice and an opportunity to be .teard, to be sufficient as to form, 
amount, and security to secure to the owner payment for damages, and may institute 
legal proceedings in a court where the land is located, as may be necessary to determine 
the damages which the owner may suffer. (§ 2 art VII ch 169 SLA 1959; am 5 15 ch 6i 
SLA 1960: am § 3 ch 175 SLA 1980)

Excerpted From: November 2000 Alaska Statutes, Volume 8, Pg. 580.
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Dick Lowman 
Box 873481 

Wasilla. AK 99687

12 March, 2001

Senator Rick Halford 
State Capitol
Juneau, Alaska 99801-1182

Fax (907) 465-9828 
Phone (907)465-4958

Re: S B  1 2 5

Dear Senator Halford:

Thank you for the opportunity to comment. I request that this letter be provided for the record in 
Friday’s hearing.

Your bill is an excellent start towards providing equitable common use of separately held land 
interests. I generally support your effort. I still do have a few concerns that I request be 
considered during the hearing on Friday.

Section 38.05.130 as amendec stains one serious weakness from the landowner’s standpoint. 
The language states:
....If the owner for any cause refuses or neglects to settle the damages, the [lessee]

(1) may enter upon the land in exercise of the reserved rights after posting a surety 
bond....

Nowhere is there any enforceable clause that requires the lessee to make any reasonable attempt 
to notify the landowner of their specific development plans or to negotiate fairly. I recognize that 
Section 3 of your bill provides some general awareness to the landowner, but the timeliness of 
that notice is not specified. And more important, nowhere does it provide the owner notice of 
specific development plans.

In the case of Unocal entering the Vine Road (Wasilla) properties in 1999, landowner 
“notification" consisted of the lessee sending out an innocuous sounding notice of public hearing. 
In my opinion, the notice was deliberately crafted to be deceptive. I am a civil engineer and can 
competently read maps. I read the notice sent and was unaware that they intended to drill on my 
property. Likewise the neighbors were unaware. Since the notice did not appear to affect us, 
none went to the one public hearing that was held approximately one month before they
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mobilized. My neighbor became aware of Unocal’s intent after they were mobilized and working 
on his property. Unocal then posted a bond when he refused to “settle” for a no-cost right to 
entry. (That was Knik Landscaping, 376-4847, if you wish to check the facts.)

Unocal also intended to enter my property but never once approached me about either their 
specific plans or a fair settlement for damages. In fact when I called them, they flatly refused to 
give me the specifics of their development plans, ^heir attitude was extremely arrogant, almost 
contemptuous.

Thus on Vine Road, it is my opinion that Unocal made the business decision in advance of 
mobilization that they would simply post whatever bonds were needed and not “bother” with the 
landowners. They are fully aware that landowners are ill equipped to recover damages in court 
against the legal staff of a multi-billion dollar oil company. The bonds are nothing more to them 
than a restricted bank account that they will recover when the landowner is unable to surmount 
the impossible legal hurdles of recovering damages. I don’t believe the bill as written would 
prevent that from happening again. The difference, under your bill, will be that the state will in 
the future give the landowner general notification of planned entry.

Unless a landowner has knowledge of what specifically is being done to his property and what 
long-term restrictions the development will place on the property, there is no way he can 
reasonable “negotiate” any settlement. Think about it. Suppose you are the landowner. Suppose 
someone comes to you and says:

“I am entering your property today. I know approximately where on the property I 
think I want to locate, but am uncertain about that. I will take whatever property I 
need. I will do whatever damage I wish. Construction will run around the clock and 
will be extremely noisy. I  may be 200feet from your bedroom, but I will not have the 
courtesy to shut down at night. The trees that you value for privacy have no value to 
me except for firewood. Your lifestyle and your privacy cannot be quantified, therefore 
are worthless. After construction is complete, I will continue to enter the property 
night or day whenever I choose for as long as the lease continues. All other details of 
what I will do to your property are proprietary and confidential. I will not tell you, or 
will give you answers so evasive that they are worthless. Tell me how much you will 
settle for now, today, allowing me to continue to do what I wish when 1 wish where I 
wish. I f you do not settle immediately for my price, I  will simply exercise my right to 
post a bond until you are unable to prevail over my legal machine. ”

What would you settle for? What is the price of that? How can a landowner determine any fair 
price?

Similarly, the bill contains no enforceable provision requiring the lessee to make reasonable 
attempt to minimize damages to the landowner. Section 38.05.130 (g) provides recourse to the 
lessee if the owner “acts in a manner that is grossly negligent or that constitutes intentional 
misconduct....” but nowhere is the owner given that same defense against the lessee. It that 
really your intent? On Vine Road it 'vas the lessee who came in ripping and tearing with zero 
concern about the landowner’s rights, but not one landowner retaliated in kind. If this issue is 
important enough to protect the lessee against gross negligence and intentional misconduct, why 
can’t the landowner be protected with the same language written into the law? Is SB 125 
implying that the lessee should have greater rights than the surface holder?

I respectfully request that you consider modifying Section 38.05.130 (a) (1) to read



Memo to Alex Kopperud, Sen. Halford’s office, 3/13/01, page 3 o f  3

(I) may enter upon the land in the exercise of the reserved rights after
(A) providing evidence that the owner has been served with 90 day:, written notice of all 

damages that may occur to the land, and
(B) providing evidence that reasonable attempt has been made to minimize damages to the 

owner, considering the owner’s development plans, and
(C) posting a surety bond determined by the director, after notice and opportunity to be 

heard, to be sufficient as to form, amount, and security to secure to the owner payment 
for damages; and

Finally, I would request that you give some thought to protecting intangible values of a 
homeowner. I cwn two parcels totaling 55 acres. They represent a unique combination of 
features. The land is large enough and flat enough for an on-site airstrip, it is in the Mat-Su core 
area (short commute to work), soils are excellent, and on-site native vegetation provides privacy 
and beauty. Gas drilling on the property would destroy the natural beauty of the 100-year old 
vegetation. Privacy will be lost to construction workers, and later to utility workers routinely 
coming and going across the property without restriction. The land I own cannot be replaced for 
any reasonable amount of money. The assessed value of the land does not fairly reflect the value 
as a homesite.

I understand that the language cannot be crafted to allow the surface holder to make opportunistic 
profits. I ask that you consider some way of protecting those of us legitimately have chosen the 
land as a homesite. That homesite has value above and beyond market value. I am not looking 
for profit. I would willingly pay to protect certain rights. Unless language is in the law making it 
financially impractical for the lessee to destroy a homeowner’s lifestyle, I am fearful that other 
future lessees will be as callous as Unocal has been to those of us who have homes on Vine Road.

Thank you for the opportunity to comment.

I sincerely appreciate that Mr. Kopperud of your staff made the effort to advise me of this 
pending bill.

Sincerely,

Dick Lowman
Landowner, Vine Road, Wasilla

Fax (907) 745-9825 
Phone (907)232-3988
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