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S e n a t e  B i l l  8 1  " A n  A c t  r e l a t i n g  t o  t h e  n o n a d e m p t i o n  o f  p r o p e r t y
t r a n s f e r s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S p o n s o r :  S e n a t o r  G e n e  T h e r r i a u l t

S p o n s o r  S t a t e m e n t

S e n a te  B i l l  81 c o r r e c ts  a s e c t io n  o f  l a w  tha t  was  e n a c t e d  b y  th e  T w e n t y - f i r s t  L e g is la t u r e  
r e g a r d in g  t h e  ru le s  o f  c o n s t r u c t i o n  a p p l i c a b l e  to  w i l l s  a n d  o t h e r  g o v e r n i n g  in s t r u m e n t s .

S e c t i o n  I o f  H o u s e  B i l l  275, s ig n e d  i n t o  l a w  in  J u ly  o f  2000, c h a n g e d  a r u le  o f  c o n s t r u c t i o n  
tha t  o u d i n e s  w h a t  h a p p e n s  w h e n  a r e q u e s t  i n  a w i l l  c a n n o t  b e  c a r r ie d  o u t .  S e c t i o n  2 o f  
H o u s e  B i l l  275 w as  m e a n t  to  take t h e  s am e  ru le  o f  c o n s t r u c t i o n  b e in g  a p p l i e d  to  w i l l s  a n d  
a p p l y  it t o  r e v o c a b le  trusts , w h i c h  a re  c o m m o n l y  u s ed  as w i l l  s u b s t i t u te s .  T h e  l a n g u a g e  as 
a d o p t e d ,  h o w e v e r ,  w as  n o t  c o r r e c t l y  m o d i f i e d  to  a p p l y  to  trusts a n d  s t i l l  re fers  to  t e rm s  u s ed  
in  t h e  d r a f t i n g  o f  w i l l s .  T h i s  b i l l  c la r i f i e s  th e  w o r d i n g  o f  A S  13.12.712 to  a p p l y  i t  to  
r e v o c a b le  trusts .

Sponsor
Email Sa S ta te m e n t /S e c t io n a l  ate ak us



M r p n c r z ]

TONY KNOWLES, GOVERNOR

4

D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

1 0 3 1  W E S T 4 r" A V E N U E ,  S U I T E 2 0 0  
A N C H O R A G E ,  A L A S K A  9 9 5 0 1 -5 9 0 3  
P H O N E :  (9 0 7 )2 6 9 - 5 1 0 0
F A X :  (9 0 7 )2 7 6 - 3 5 5 4

February 14,2001

Honorable G ene Therriault 
A laska State Senate 
State Capitol
Juneau, A laska 99801-1182

Re: SB 81

Dear Senator Therriault:

You have asked for a letter from the D epartm ent o f  Law regarding SB 81. SB 81 
am ends AS 13.12.712 to correct a problem  discovered during the last legislative session 
when this particular statute was created. In particular, existing sections (b), (d) and (e) o f  
AS 13.13.712 m ake no sense w ithin the context o f  a trust. SB 81 appears to am end 
AS 13.13.712 to properly  reflect the purpose for the entire statute, nam ely the 
nonadem ption o f  specific transfers in trusts.

Should you have any questions regarding this m atter, please do not hesitate to 
contact me.

Sincerely,

BRUCE M. BO TELH O  
A TTO RN EY  G EN ERA L

M ary Ellen Beardsley 
A ssistant A ttorney General

M EB/

cc: Chrystal Sm ith, AGO, Juneau
D eborah Behr, AGO, Juneau 
Shari K ochm an, O ffice o f  the G overnor

R e q u e s t e d  
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CSSS H o u s e  Bill 275 (JU D )

S ponsor: R e p re s e n ta t iv e  G ene T h e r r ia u l t  

S p o n so r  S ta te m e n t

H o u s e  B i l l  275 f u r t h e r  r e f in e s  th e  U n i f o r m  P ro b a te  C o d e  to  c o n t i n u e  e n h a n c i n g  the  es ta te  p l a n n i n g  
c l im a t e  i n  th e  S ta te  o f  A la sk a .  B y  a n e a r ly  u n a n im o u s  v o t e  i n  b o t h  th e  H o u s e  a n d  S e n a te ,  i n  1996 
t h e  T w e n t i e t h  S ta te  L e g is la t u r e  p assed  a m a j o r  o v e r h a u l  o f  th e  la w s  tha t h a d  g o v e r n e d  d e c e d e n t ’s 
esta tes , g u a r d i a n s h ip s ,  t rans fe rs  a n d  trusts s in c e  1972. T h e  c h a n g e s ,  b a s e d  o n  t h e  1990 v e r s i o n  o f  
th e  n a t i o n a l  U n i f o r m  P ro b a t e  C o d e ,  as s u b s e q u e n t ly  a m e n d e d  in  1991 a n d  1993, w e r e  m a d e  to  
a d a p t  o u r  law s  to  th e  i n c r e a s in g  c o m p l e x i t y  o f  f am i ly  s t r u c tu r e  a n d  i n v e s tm e n t  a l t e r n a t iv e s  t h a t  h a v e  
d e v e l o p e d  i n  r e c e n t  d e c a d e s .  H o u s e  B i l l  275 p r o p o s e s  f u r t h e r  r e v is io n s  to  c la r i f y  a m b ig u i t i e s ,  
s im p l i f y  t h e  p r o b a t e  p r o c e d u r e ,  a n d  m i n im i z e  tax c o n s e q u e n c e s .

M u c h  o f  t h e  la n g u a g e  is d e r i v e d  f r o m  sta tu tes o f  o t h e r  states a n d  re f le c ts  a c o n s e n s u s  o f  id e as  
a g r e e d  u p o n  b y  A la s k a n  estate p l a n n i n g  law ye rs  w h o  h a v e  m e t  i n f o r m a l l y  o v e r  t h e  last t w o  years to  
d is c u s s  p o s s ib l e  im p r o v e m e n t s .

S e c t i o n  1

T h i s  s e c t i o n  c h a n g e s  a v e r y  l im i t e d  r u le  o f  c o n s t r u c t i o n  c o n t a i n e d  in  th e  1993 U n i f o r m  P r o b a t e  
C o d e  e n a c t e d  b y  the  L e g is la tu r e  in  1996.

“ N o n a d e m p t i o n  o f  s p e c i f i c  d e v is e s ” p e r t a in s  to  the  ru le s  t h a t  a p p ly  w h e n  a p e r s o n  c r e a t in g  a trus t 
o r  w i l l  ( th e  d e c e d e n t )  designate-;. t h a t s n r i t i r  p e r s o n  ( s p e c i f ic  d e v is e e )  is to  r e c e iv e  a s p e c i f i c  g i f t  
( s p e c i f ic  d e v is e ) ,  a n d  th e  re q u e s t  is u n a b le  to  be  c a r r ie d  o u t ,  b e ca u s e ,  f o r  e x a m p l e ,  th e  d e c e d e n t  lo s t  
o r  s o ld  r h e  g if t .  T h e  q u e s t i o n  is w h e t h e r ,  w h e n  a d e c e d e n t  d e s ig n a t e s  a s p e c i f i c  g i f t ,  t h e  d e c e d e n t  
m e a n s  to  g i v e  s p e c i f i c a l l y  th a t v i f  't o r  w h e t h e r  th e  d e c e d e n t  w o u l d  w a n t  t h e  p e r s o n  to  r e c e i v e  th e  v a l u e  

o f  the  g i f t  i n  t h e  a b s e n c e  o f  t h e  g if t .  S e c t i o n  1 o f  H B  275 d e a ls  w i t h  the  s p e c i f i c  i n s t a n c e  o f  
n o n a d e m p t i o n  w h e n  a d e c e d e n t  has s o ld  the  s p e c i f i c  d e v is e  p r i o r  to  th e  d e c e d e n t ’s d e a t h  a n d  is s t i l l 
o w e d  m o n e y  f o r  th e  p r o p e r t y .  U n d e r  c u r r e n t  law , i f  th e  p r o p e r t y  w e r e  s o ld  a n d  t h e  d e c e d e n t  
r e c e iv e d  f u l l  p a y m e n t  b e f o r e  d e a t h ,  t h e  p a y m e n t  w o u l d  be  d is t r ib u t e d  e q u a l l y  b e tw e e n  a l l  p a r t ie s  
b e c a u s e  t h e  id e n t i t y  o f  t h e  p r o p e r t y ,  a n d  thu s  its d e s ig n a t io n  as a s p e c i f i c  d e v is e ,  is p r e s u m e d  to  
h a v e  b e e n  lo s t .  I f ,  h o w e v e r ,  th e  p r o p e r t y  w e r e  s o ld  a n d  t h e  d e c e d e n t  d id  n o t  r e c e iv e  f u l l  p a y m e n t  
b e f o r e  d e a t h ,  t h e  p a y m e n t  r e c e iv e d  a f t e r  d e a t h  a n d  a n y  p r o m is s o r y  n o t e  w o u l d  g o  to  t h e  s p e c i f i c  
d e v is e e .  U n d e r  H B  275 the  p a y m e n t  r e c e iv e d  a fte r t h e  d e c e d e n t ’s d e a t h  a n d  a n y  p r o m i s s o r y  n o t e
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w o u l d  n o t  g o  to  th e  s p e c i f i c  d e v is e e .  I n s t e a d ,  th e  p a y m e n t  a n d  a n y  p r o m is s o r y  n o t e  w o u l d  b e  
t re a ted  i n  t h e  s am e  m a n n e r  as a l l  o t h e r  p r o p e r t y  t h a t  th e  d e c e d e n t  o w n e d ,  a n d  w o u l d  b e  d is t r ib u t e d  
e q u a l l y  a m o n g  t h e  b e n e f i c ia r ie s .  T h e  r a t io n a le  f o r  t h e  c h a n g e  is t h a t  t h e  q u e s t i o n  o f  w h o  u l t im a t e l y  
r e c e iv e s  th e  p r o c e e d s  s h o u l d  n o t  d e p e n d  o n  w h e t h e r  th e  d e c e d e n t  r e c e i v e d  f u l l  o r  p a r t ia l  p a y m e n t  
b e f o r e  d e a t h .

F o r  e x a m p l e ,  S u s a n  S m i t h  p r o v id e s  i n  h e r  w i l l  tha t  h e r  s o n  D a v i d  S m i t h  is to  r e c e i v e  t h e  f a m i l y  f a rm  
a n d  t h e  r e m a i n i n g  p r o p e r t y  i n  h e r  estate is to  b e  d i v i d e d  e q u a l l y  b e tw e e n  D a v i d  a n d  h is  b r o t h e r s  a n d  
s isters . I n  t h is  case , t h e  f a m i l y  f a rm  is th e  s p e c i f i c  d e v is e .  U n d e r  c u r r e n t  l a w ,  i f  M r s .  S m i t h  s o ld  th e  
fa rm  p r i o r  to  h e r  d e a t h  a n d  r e c e iv e d  cash  f o r  t h e  t r a n s a c t io n ,  at h e r  d e a t h  t h e  m o n e y  w o u l d  b e  
i n c l u d e d  i n  t h e  estate a n d  s h a re d  e q u a l l y  b e tw e e n  a l l  th e  c h i l d r e n .  I f ,  h o w e v e r ,  M r s .  S m i t h  s o ld  the  
f a rm  a n d  r e c e i v e d  a s e l le r- f in a n c ed  n o t e  b e ca u se  th e  b u y e r  w a s  u n a b le  to  o b t a i n  s u f f i c i e n t  th ird- 
p a r ty  f i n a n c i n g ,  w h e n  M r s .  S m i t h  d ie s ,  D a v i d  w o u l d  r e c e iv e  t h e  b a la n c e  o f  t h e  p r o m is s o r y  n o t e  
o w e d  to  M r s .  S m i t h ,  to  t h e  e x c lu s io n  o f  h is  b r o t h e r s  a n d  s isters . T h e s e  s e c t io n s  c h a n g e  t h a t  r e su l t  
a n d  w o u l d  t rea t t h e  p rom iss o ry '  n o t e  i n  th e  s am e  m a n n e r  as a l l  o t h e r  p r o p e r t y  M r s .  S m i t h  m i g h t  
o w n .  T h e  p rom is s o ry '  n o t e  w o u l d  b e  sha red  e q u a l ly  b y  a l l  t h e  c h i l d r e n .  A s  th is  is o n l y  a r u le  o f  
c o n s t r u c t i o n  t h a t  c o n t r o l s  in  t h e  a b s e n c e  o f  o t h e r  la n g u a g e ,  i f  M r s .  S m i t h  r e a l ly  w a n t s  t h e  b a la n c e  o f  
t h e  p r o m is s o r y  n o t e  to  g o  to  D a v i d  to  the  e x c lu s io n  o f  th e  o t h e r  c h i l d r e n ,  s h e  c o u l d  s ta te th is  i n  h e r  
w i l l  o r  trust .

S e c t i o n  2,13.12.712 m ak e s  t h e  ru le s  o f  c o n s t r u c t i o n  u n d e r  13.12.606 a p p l i c a b l e  to  trusts .

Section 2,13.12.720

T h i s  s e c t io n  re la te s  to  t h e  n e w  f am i ly - ow n e d  b u s in e s s  d e d u c t i o n  o f  I n t e r n a l  R e v e n u e  C o d e  s e c t io n  
2057, S e c t i o n  2057 p r o v id e s  a n  a d d i t i o n a l  esta te  tax d e d u c t i o n  f o r  th e  o w n e r s  o f  f a m i l y  b u s in e s s e s .  
T h i s  p r o v i s i o n  f o l l o w s  a s im i l a r  s ta tu te f o u n d  in  M i c h i g a n  la w .  I t  is m e a n t  to  p r o v i d e  a c o r r e c t  tax 
r e su lt  b y  h a v i n g  th is  d e d u c t i o n  tak en  i n t o  a c c o u n t  u n d e r  a p r o v i s i o n  th a t  d e f i n e s  t h e  c r e d i t  s h e l t e r  
trus t so  t h e  d e d u c t i o n  w i l l  n o t  b e  w a s te d  o n  a m a r i t a l  b e q u e s t .  I t  is a n  im p o r t a n t  p r o v i s i o n ,  
e s p e c ia l ly  i n  A la s k a  w h e r e  so m a n y  b u s in e s s e s  a rc  f a m i ly  o w n e d .

Section 3

T h i s  s e c t io n  w o u l d  c h a n g e  t h e  a m o u n t  o f  in te re s t  tha t  is p a i d  o n  a p e c u n ia r y  d e v is e ,  a n d  w o u l d  
u s u a l ly  a l l o w  m o r e  t im e  fo r  t h e  trust o r  w i l l  to  b e  s e t t led  b e f o r e  in t e r e s t  b e g i n s  a c c r u i n g .

A  p e c u n ia r y  d e v is e  is a g i f t  o f  a m o n e t a r y  a m o u n t ,  w h e t h e r  g i v e n  o u t r i g h t  o r  p l a c e d  i n  t rus t f o r  th e  
b e n e f i c ia r y .  O u r  p r e s e n t  s ta tu te  states in te re s t  m u s t  b e  p a id  o n  a p e c u n ia r y  d e v i s e  a n d  b e g i n  o n e  
year a f te r  t h e  a p p o i n t m e n t  o f  a p e r s o n a l  r e p r e s en ta t iv e .  I n t e r e s t  is set at t h e  le g a l  ra te , w h i c h  is 
p r e s e n t ly  10,5%. T h i s  is u n r c a l i s t i c a l l y  h ig h  a n d  d o e s  n o t  take  i n t o  a c c o u n t  th a t  in t e r e s t  rates 
f lu c tu a te .  I t  c a n  a ls o  s h o r t c h a n g e  o t h e r  he irs . F o r  in s t a n c e ,  M r s .  S m i t h  le a v e s  5100,000 i n  t ru s t  fo r  
th e  b e n e f i t  o f  h e r  g r a n d c h i l d  a n d  le aves  th e  rest o f  h e r  estate i n  e q u a l  sha res  to  h e r  c h i l d r e n .  I f  a 
fed e ra l esta te  tax  r e t u r n  is r e q u i r e d ,  a n d  taxes m u s t  b e  p a id ,  t h e  S I 00,000 c a n n o t  b e  d i s t r i b u t e d  to  
the  g r a n d c h i l d  u n t i l  th e  p e r s o n a l  r e p r e s e n ta t iv e  has r e c e iv e d  a c l o s i n g  le t te r  f r o m  t h e  IR S .  T y p i c a l l y  
it m i g h t  b e  2-3 years a f te r  a d e c e d e n t ’s d e a th  b e fo r e  t h e  c l o s i n g  le t t e r  is r e c e iv e d .  U n d e r  p r e s e n t  l a w  
th e  in t e r e s t  p a y m e n t  m a d e  to  t h e  g r a n d c h i l d  w i l l  c o m e  o u t  o f  th e  c h i l d r e n ’s s h a re  o f  t h e  esta te , f o r  
n o  o t h e r  r e a s o n  t h a n  tha t  fe d e ra l  b u r e a u c r a c y  m a k e s  i t  im p o s s i b l e  f o r  t h e  e s ta te  t o  b o  d i s t r i b u t e d



w i t h i n  a year . T h i s  s e c t i o n  c h a n g e s  t h e  in t e re s t  rate f r o m  10.5 %  to  a v a r i a b l e  rate t a k e n  v e r b a t im  
f r o m  A S  45.45.010(b) a n d  c o m m o n l y  re fe r re d  to  as t h e  d i s c o u n t  b o r r o w i n g  rate .

I n  a d d i t i o n ,  a n  a d v e r s e  g e n e r a t io n - s k ip p in g  t ra n s fe r  tax c a n  r e s u l t  i f  a p p r o p r i a t e  in t e r e s t  as d e f i n e d  
b y  s ta te l a w  i s n ’t p a id  i n  a t im e l y  m a n n e r .  T h e  p r i n c i p l e  c o n s e q u e n c e  is t h a t  a t ru s t  t h a t  m i g h t  
o t h e r w is e  b e  s h i e l d e d  f r o m  g e n e r a t io n - s k ip p in g  t ra n s fe r  tax m a y  n o w  b e  s u b je c t e d  t o  it . H B  275 
c h a n g e s  t h e  t im e  a t  w h i c h  in t e r e s t  b e g i n s  to  a c c r u e  f r o m  o n e  y e a r  a f te r  a p e r s o n a l  r e p r e s e n ta t iv e  is 
a p p o i n t e d  to  t w o  years  a f t e r  t h e  d e c e d e n t  d ie s .  T h i s  a m e n d m e n t  a l l o w s  th e  a d m in i s t r a t o r  m o r e  t im e  
to  f u n d  p e c u n i a r y  b e q u e s t s  w h e n  t h e  estate m a y  s t i l l  b e  i n  t h e  p r o c e s s  o f  b e i n g  a u d i t e d  b y  f e d e ra l  tax  
a u t h o r i t i e s ,  w h i c h  i n  t u r n  g i v e s  t h e  p e r s o n a l  r e p r e s e n ta t iv e  m o r e  t im e  to  se t t le  t h e  estate .

O u r  p r e s e n t  s ta tu te  c o m e s  f r o m  U n i f o r m  P r o b a t e  C o d e  P r o v i s i o n  p r o m u lg a t e d  i n  1963. M a n y  
states, s u c h  as W a s h i n g t o n ,  d o  n o t  r e q u i r e  t h e  p a y m e n t  o f  in t e r e s t  o n  p e c u n i a r y  d e v is e s .

Section 4

T h i s  s e c t i o n  a ls o  p e r t a in s  to  in t e r e s t  o n  a p e c u n ia r y  d e v is e .  I t  a d d s  a n e w  s e c t i o n  s t a t in g  t h a t  n o  
in t e r e s t  m u s t  b e  p a id  o n  a p e c u n ia ry '  m a r i t a l  b e q u e s t ,  b u t  t h a t  a p ro-rata p o r t i o n  o f  th e  i n c o m e  
e a r n e d  b y  th e  e s ta te  m u s t  b e  c r e d i t e d  to  th e  p e c u n ia r y  m a r i t a l  b e q u e s t  f r o m  th e  d a te  o f  d e a th .  T h e  
p r o v i s i o n  r e q u i r i n g  t h e  p a y m e n t  o f  i n c o m e  c o m e s  f r o m  a s im i l a r  p r o v i s i o n  f o u n d  i n  V i r g i n i a  law .  
T h i s  p r o v i s i o n  assu res  A la s k a n s  th a t  a trus t e s t a b l is h e d  f o r  t h e  b e n e f i t  o f  a s p o u s e  w i l l  m e e t  t h e  “ a l l 
t h e  i n c o m e ” r e q u i r e m e n t  e s t a b l i s h e d  b y  I n t e r n a l  R e v e n u e  C o d e  s e c t io n s  2056(b) a n d  2523(f), w h i c h  
is r e q u i r e d  o f  trus ts  q u a l i f y i n g  f o r  t h e  m a r i t a l  d e d u c t i o n .

A l t h o u g h  th is  s e c t i o n  e l im in a t e s  th e  r e q u i r e m e n t  th a t  a n y  in t e r e s t  b e  p a id  o n  a p e c u n ia r y  m a r i t a l  
b e q u e s t ,  t h is  s e c t i o n  n o n e t h e l e s s  m e e t s  th e  a p p r o p r ia t e  in t e r e s t  r e q u i r e m e n t  set f o r t h  i n  t h e  
g e n e r a t i o n - s k ip p in g  t r a n s fe r  tax r e g u la t io n s .  Las t ly , i t  s h o u l d  b e  n o t e d  t h a t ,  u n d e r  r e c e n t ly  
p r o m u lg a t e d  f e d e r a l  r e g u la t io n s  g o v e r n i n g  th e  a l l o c a t i o n  o f  esta te  a n d  t ru s t  i n c o m e  to  s epa ra te  
shares , t h e  p a y m e n t  o f  in t e r e s t  w o u l d  n o t  o n l y  in c r e a s e  t h e  a m o u n t  th a t  m u s t  b e  p a id  t o  a p e c u n ia r y  
m a r i t a l  b e q u e s t ,  (a r e su l t  o n e  g e n e r a l l y  w a n t s  to  a v o i d  b e c a u s e  m o r e  p r o p e r t y  w i l l  u l t im a t e l y  b e  
s u b je c t e d  to  es ta te  tax), b u t  u n n e c e s s a r i l y  c rea tes  t a x a b le  i n c o m e  f o r  th e  f a m i l y  w i t h  n o  
c o r r e s p o n d i n g  d e d u c t i o n  to  t h e  esta te .

Section 5

T h i s  s e c t i o n  g i v e s  t h e  p e r s o n a l  r e p r e s e n t a t i v e  m o r e  d i s c r e t i o n  o v e r  h o w  to  d is t r ib u t e  th e  r e s id u a ry  
esta te  assets to  h e i r s ,  as l o n g  as i t  is “ i n  t h e  b e s t  in te re s ts  o f  t h e  d is t r ib u t e e s . ” F o r  e x a m p l e ,  i t  w o u l d  
a l l o w  the  p e r s o n a l  r e p r e s e n t a t i v e  to  m a k e  n o n  pro-rata d is t r i b u t i o n s  o f  assets . T h i s  m e a n s  i f  a n  
estate c o n s is t s  o f  t w o  assets o f  e q u a l  v a lu e  a n d  the re  a re  tw o  h e ir s ,  t h e  p e r s o n a l  r e p r e s e n ta t iv e  c o u l d  
d is t r ib u t e  o n e  asset e n t i r e l y  to  o n e  h e i r  a n d  th e  o t h e r  asset e n t i r e ly  to  th e  o t h e r  h e i r  in s t e a d  o f  
h a v i n g  to  m a k e  a d i s t r i b u t i o n  o f  V z  o f  e a c h  asset to e a c h  h e ir .  T h i s  s e c t io n  a l l o w s  th e  p e r s o n a l  
r e p r e s e n ta t iv e  to  u s e  th is  m e t h o d  o f  f u n d i n g  e v e n  t h o u g h  t h e  a u t h o r i t y  f o r  d o i n g  so  m i g h t  b e  a b s e n t  
in  th e  w i l l  o r  trus t . A s  a r e s u l t  b e t t e r  tax  p l a n n i n g  is p o s s ib le .  T h i s  s e c t i o n  f o l l o w s  N o r t h  C a r o l i n a  
le g is la t io n .



Section 6

T h i s  a d d s  a n e w  s e c t io n  to  C h a p t e r  36, T r u s t  A d m in i s t r a t i o n .  A S  13.36.153 is m e a n t  t o  p r o v i d e  a 
b e n e f i c i a l  i n t e r p r e t a d o n  to  a d o c u m e n t  tha t  w o u l d  o t h e rw is e  p r o d u c e  a n e g a d v c  tax c o n s e q u e n c e  i n  
t h e  l im i t e d  c i r c u m s t a n c e s  a d d re s s e d  b y  th is  s e c t io n .  T o  a c h i e v e  th is ,  i t  l im i t s  d i s t r i b u t i o n s  b y  a 
p e r s o n  w h o  is n o t  a n  i n d e p e n d e n t  trus tee , ( fo r e x a m p le ,  a p e r s o n  w h o  is b o t h  a t ru s te e  a n d  
b e n e f ic ia r y ) ,  b y  r e q u i r i n g  a n  “ a s c e r ta in a b le  s t a n d a r d ” r e la t i n g  to  m a i n t e n a n c e  a n d  s u p p o r t .

A s  a n  e x a m p l e ,  p r e s u m e  th e  s e t t lo r  o f  a trus t  w a n t s  to  b e n e f i t  h is  s p o u s e .  H e  w a n t s  to  n a m e  h is  
s p o u s e  as t r u s te e  a n d  a ls o  w a n t s  to  g i v e  h is  s p o u s e  as m a n y  r ig h t s  to  t h e  t ru s t  assets as p o s s ib l e  
w i t h o u t  h a v i n g  t h e  t ru s t  assets i n c l u d e d  i n  h is  s p o u s e ’s g ro s s  es ta te  f o r  f ed e ra l esta te  p u r p o s e s .  
I n t e r n a l  R e v e n u e  S e r v i c e  r e g u la t io n s  state tha t ,  i n  h e r  p o s i t i o n  as t ru s te e , t h e  s p o u s e  c a n  p ossess  th e  
r ig h t  to d i s t r i b u t e  p r i n c i p a l ,  p r o v i d e d  t h a t  r ig h t  is “ l im i t e d  b y  a n  a s c e r t a in a b le  s t a n d a rd .”  T h e  
r e g u la t io n s  s ta te  a n  a s c e r t a in a b le  s ta n d a r d  w i l l  b e  f o u n d  i f  t h e  s p o u s e  is g i v e n  t h e  p o w e r  to  use  
p r i n c i p a l  f o r  h e r  " s u p p o r t  i n  r e a s o n a b le  c o m f o r t . ” H o w e v e r ,  t h e  r e g u la t io n s  a ls o  p r o v i d e  t h a t  a 
r ig h t  to u s e  p r i n c i p a l  f o r  “ h e r  c o m f o r t ,  w e l f a r e ,  o r  h a p p in e s s ” is n o t  l im i t e d  b y  t h e  r e q u is i t e  
s ta n d a rd .  W h i l e  m o s t  p e o p l e  w o u i d  r h i n k  th e re  is n o  m e a n i n g f u l  d i f f e r e n c e  b e tw e e n  “ s u p p o r t  i n  
r e a s o n a b le  c o m f o r t ” a n d  “ c o m f o r t ,  w e l f a r e ,  o r  h a p p in e s s ,”  t h e  u s e  o f  t h e  la t te r  p h r a s e  w o u l d  c rea te  
t h e  u n w a n t e d  c o n s e q u e n c e  o f  h a v i n g  t h e  trus t p r i n c i p a l  i n c l u d e d  i n  th e  s p o u s e ’s esta te  f o r  f e d e ra l  
esta te  tax p u r p o s e s .  S e c t i o n  6 p r e v e n t s  in a d v e r t e n t l y  t r ig g e r in g  t h is  h o r r e n d o u s  tax r e s u l t  b y  
p r o v i d i n g  t h a t ,  u n le s s  s p e c i f i c a l l y  s ta ted  in  th e  trust d o c u m e n t ,  t h e  s p o u s e  w o u l d  o n l y  h a v e  t h e  r ig h t  
to d i s t r ib u t e  p r i n c i p a l  t o  h e r s e l f  i n  a m a n n e r  l im i t e d  to  a n  a s c e r t a in a b le  s ta n d a rd .

T h i s  s e c t io n  a ls o  p r o v i d e s  tha t  p r i n c i p a l  a n d  i n c o m e  c a n  n o t  b e  u s e d  to  d is c h a r g e  a n  i n d i v i d u a l  le ga l 
o b l i g a t i o n  o f  c e r t a in  t rus tees  w h o  are n o t  i n d e p e n d e n t  trustees .

F u r t h e r m o r e ,  t h e s e  p r o v i s i o n s  w o u l d  a p p l y  to  a trus tee w h o  is r e la te d  o r  s u b o r d in a t e  to  t h e  p e r s o n  
w h o  has t h e  r ig h t  to  r e m o v e  a n d  r e p la c e  a trustee . W e r e  it n o t  f o r  th ese  p r o v i s i o n s  a n  u n i n t e n d e d  
a n d  h a r m f u l  tax r e s u l t  w o u l d  o c c u r .  T h i s  s e c t io n  is ta k en  p r i n c i p a l l y  f r o m  C o l o r a d o  law .

S e c t i o n  7

I n  o r d e r  t o  m a k e  f a v o r a b le  m a r i t a l  d e d u c t i o n  a n d  g e n e r a t io n - s k ip p in g  tax e le c t io n s ,  i t  is n e c e s sa ry  to  
be  a b le  to  s p l i t  a s in g le  t ru s t  i n t o  tw o  trusts . T h e  b e n e f i c i a l  in t e re s ts  in  e a c h  trus t r e m a in  t h e  s am e ,  
th e  o n l y  d i f f e r e n c e  is t h a t  th e  t w o  trusts w i l l  b e  a d m in is t e r e d  sepa ra te ly .  T h i s  s e c t io n  p r o v i d e s  tha t ,  
u n d e r  c e r t a in  c o n d i t i o n s ,  a t ru s tee  m a y  d i v i d e  a trust i n t o  t w o  o r  m o r e  sepa ra te  t rus ts  as l o n g  as t h e  
r e s u l t in g  t rus ts  a r c  s u b s t a n t ia l ly  id e n t i c a l  i n  t e rm s  to t h e  e x is t i n g  trust. T h i s  p r o v i s i o n  w i l l  a l l o w  a 
trus tee  to  m a k e  f a v o r a b l e  tax e le c t io n s  w h e t h e r  it re la tes to t h e  m a r i t a l  d e d u c t i o n  o r  to  a n  a l l o c a t i o n  
o f  g e n e r a t i o n - s k ip p in g  t ra n s fe r  tax e x e m p t i o n .  T r u s t  i n s t r u m e n t s  d r a f t e d  s u b s e q u e n t  to  t h e  c h a n g e s  
in  tax  la w  t h a t  n e c e s s i t a t e  t h e  abil ity' o f  a trus tee  to d i v i d e  trusts m o s t  l ik e ly  i n c l u d e  a p r o v i s i o n  
s ta t in g  t h e  t ru s te e  c a n  d i v i d e  a trust . H o w e v e r ,  th is  p r o v i s i o n  m i g h t  n o t  e x is t  i n  a trus t  c r e a t e d  
b e f o r e  o r  s h o r t l y  a f t e r  t h e  c h a n g e  in  t h e  tax law . T h i s  s e c t io n  ass ists i n d i v i d u a l s  a f f e c t e d  b y  trusts 
l a c k in g  th is  p r o v i s i o n .  T y p i c a l l y  th e  t ru s tee  m a l t i n g  th e se  e le c t io n s  w i l l  b e  t h e  s u r v i v i n g  s p o u s e ,  w h o  
w i l l  a ls o  b e  n a m e d  as t h e  l i f e t im e  i n c o m e  b e n e f ic ia r y  o f  th e  trus t . B e c a u s e  th e  s u r v i v i n g  s p o u s e  is 
a lso  a b e n e f i c i a r y ,  s h e  m a y  b e n e f i t  p e r s o n a l l y  f r o m  th e  e le c t i o n .  S u b s e c t i o n  (a) states n o n e t h e l e s s  a 
t rus tee  c a n  s p l i t  t h e  t ru s t  to  m a k e  tax e le c t io n s  e v e n  t h o u g h  t h e  t ru s te e , i n  t h e  t ru s te e ’s d u a l  s ta tus  o f  
b e n e f i c ia r y ,  m i g h t  p e r s o n a l l y  b e n e f i t  f r o m  th e  e le c t io n .
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Section 8

T h i s  s e c t i o n  sta tes tha t  c e r t a in  asse t d i s t r i b u t i o n  p r o v i s i o n s  a p p l i c a b l e  to  t h e  a d m in i s t r a t i o n  o f  a 
p r o b a t e d  e s ta te  a ls o  a p p l y  to  t h e  a d m in i s t r a t i o n  o f  a r e v o c a b l e  t ru s t  f o l l o w i n g  t h e  d e a t h  o f  t h e  
s e t t lo r  o f  t h e  trus t .  T h e  p r o v i s i o n s  th a t  a p p ly  are: A S  13.16.540, D i s t r i b u t i o n ;  o r d e r  i n  w h i c h  assets 
a p p r o p r i a t e d ;  a b a t e m e n t .  A S  13.16.545, R ig h t  o f  re ta in e r .  A S  13.16.550, I n t e r e s t  o n  g e n e r a l  
p e c u n i a r y  d e v is e .  A S  13.16.560, D i s t r i b u t i o n  i n  k in d ;  v a l u a t io n ;  m e t h o d ;  a n d  A S  13.38.030(a), a 
p r o v i s i o n  p e r t a i n i n g  to w h e n  a n  i n c o m e  b e n e f ic ia r y  b e c o m e s  c n t i d e d  to t h e  i n c o m e  f r o m  a trust .

Section 9

T h i s  s e c t i o n  re la te s  b a c k  to  S e c t i o n s  6 a n d  7. S e c t i o n  9 d e s c r ib e s  t h o s e  i n d i v i d u a l s  w h o  f o r  s o m e  
u n f o r e s e e n  r e a s o n  m ig h t  w a n t  to  e le c t  o u t  o f  these  s e c t io n s .  W h i l e  i t  c a n  b e  fa i r ly  s ta ted  n o  o n e  
aw a re  o f  t h e  tax im p l i c a t i o n s  o f  e l e c t i n g  o u t  w o u l d  d o  so , t h is  s e c t io n  n o n e t h e l e s s  d e f i n e s  w h o  t h e  
“ p a r t ie s  i n  i n t e r e s t ” w o u l d  b e  i f  a d e c i s i o n  to o p t  o u t  is m a d e .

Section 10

T h i s  s e c t i o n  p r o v i d e s  th a t  i n  t h o s e  trusts w h e r e  th e  s p o u s e  is e n t i d c d  to  a l l  t h e  i n c o m e  e a r n e d  b y  a 
trust p a id  n o  less f r e q u e n t ly  t h a n  a n n u a l l y ,  a n d  a m a r i t a l  d e d u c t i o n  is c l a im e d  f o r  t h e  trus t , t h e  
s p o u s e  has  t h e  p o w e r  to  r e q u i r e  t h e  t rus tee  to m a k e  t h e  trus t  assets p r o d u c e  i n c o m e .  T h i s  s im p l e  
p r o v i s i o n  is a r e q u i r e d  s t a t em e n t  i n  a i l  trusts i n t e n d i n g  to  q u a l i f y  f o r  t h e  m a r i t a l  d e d u c t i o n .  T h i s  
s e c t io n  p r o v i d e s  t h e  r e q u i r e d  la n g u a g e  fo r  t h o s e  trusts l a c k in g  th is  p r o v i s i o n .

Section 11

T h i s  s e c t i o n  e n d s  t h e  c o n f u s i o n  o v e r  th e  a b i l i t y  to t ra ns fe r  rea l p r o p e r t y  to  o r  f r o m  a t ru s t  i n  th e  
n a m e  o f  t h e  t rus t , w h e t h e r  o r  n o t  th e  trus tee  is a c t u a l ly  n a m e d  o n  th e  d e e d .  I n  a d d i t i o n ,  t h is  s e c t io n  
p r o v id e s  p r o t e c t i o n  f o r  g o o d  fa i th  p u r c h a s e r s  w h o  p u r c h a s e  p r o p e r t y  h e ld  i n  th e  n a m e  o f  a trust.

T h is  section fo llow s W ash ing ton legislation.


