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"An Act relating to trusts, including trust protectors, trustee advisors, and transfers of trust 
interests, and to creditors' claims against property subject to a power of appointment; and 
providing for an effective date."

Alaska has been  in th e  lead in the  developm ent of tru s t law. O ther s ta te s  have not only 
enacted  similar legislation bu t have improved on it. This bill fine tu n e s  Alaska's existing 
tru s t legislation.

HB 316 provides s ta tu to ry  au thority  to  provisions com m only found in tru s t instrum ents. 
For instance, Section 1 o f th e  bill specifically provides for the  position o f a tru s t advisor 
and tru s t pro tector and clarifies th e  m anner in which th e se  positions re la te  to  th e  
adm inistration of a trust. D elaw are has similar legislation. Many tru s t instrum ents 
allow a tru s tee  to  m ake tru s t a sse ts  available for th e  use  of a beneficiary. Section 2 
allows tru s t a sse ts , consisting o f real property  and  tangible personal property, to  be 
used by a beneficiary w ithout th e  use  being considered a distribution which could, in 
turn, be sub jec ted  to th e  claims of a beneficiary's creditors

O ther sections contained in th e  bill codify a num ber of m atte rs  which have alw ays been  
accepted by Alaska tru s t practitioners as  being th e  com m on law of this s ta te , bu t for 
which th e re  has been  no s ta tu to ry  counterpart. Section 4  provides th a t tru s t a sse ts  can 
not be a ttach ed  by a beneficiary 's creditor until such tim e th a t tru s t a sse ts  a re  actually 
d istributed to  a beneficiary, nor can th e re  be a continuing o rder ag a in st th e  T rustee  
with respec t to  fu ture distributions th a t a T rustee  would choose to  m ake. Section 6 
adds a new  subsection  (i) to AS 34.40 .110 which clarifies th a t th e  s ta tu te  affording 
spendthrift protection for beneficial in terests  applies not only to  tru s ts  in which a settlor 
may have a retained in terest, bu t also to th e  very com m on third party  settled  tru s t 
w here a beneficiary m ight be serving as sole tru stee .
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Sections 5 and  6 m ake am en d m en ts  to  AS 34.40.110, which will assist a fu ture court in 
th e  interpretation o f this s ta tu te , som ething an Alaska court has yet to  do. Section 5 
clarifies th a t a fraudulent conveyance action may only be brought against a settlor of a 
tru s t and  th en  only as  to  a specific transfer of a sse ts  which are  determ ined to be

fraudulent a s  to  th a t creditor. Section 6 also clarifies th e  definition of a pre- existing 
creditor who can avail them selves of the  tim e period found in AS 34 .40 .110(d)(1) for 
bringing a fraudulen t conveyance action against th e  settlo r of a self-settled trust. 
Subsection (h) as found in Section 6, provides a transfer restriction will be 
valid with respec t to  a beneficial in terest retained by a settlor, even though the  settlor 
serves as  a co -tru stee , provided th e  settlor doesn 't have control over the  m anner in 
which distributions m ay be m ade to the  settlor. Subsection (k) invalidates any 
unw ritten ag reem en t o r understand ing  betw een a settlo r who is a beneficiary and a 
tru s tee  which gives the  se ttlo r rights g rea te r than those  which are  perm itted to be 
expressed  in th e  tru s t instrum ent.

Last, th e re  a re  several provisions contained in this bill which have their counterpart in 
the  laws of o th e r s ta tes . Section 3 provides the  circum stances in which a transfer 
restriction will continue to  be valid even though a settlo r retains a unitrust or annuity 
in terest in th e  trust. T hese  provisions presently exist in Delaware. Section 7 of the  bill 
clarifies w hen property su b jec t to  a pow er o f appoin tm ent can be sub jected  to the  
claims o f a do n ee 's  creditors and  codifies the  com m on law as it is now found and 
enunciated  in the  R esta tem en t 2nd of Property. This section has its genesis  in a 
com parable Rhode Island s ta tu te . All the  provisions found in this bill a re  necessary  
additions if Alaska expects our tru s t industry to rem ain com petitive with o ther sta tes .
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SECTIONAL ANALYSIS 
SB 369

S e c tio n  1 . Establishes tw o new  sections relating to  trust.

AS 13.36.370. Provides for th e  appoin tm ent of a tru s t protector. Requires th a t 
th e  tru s t p ro tector be  a d isin terested  third party. Gives the  tru s t pro tector th e  
pow ers, delegations, and functions conferred on th e  p ro tecto r by th e  tru s t 
instrum ent, and identifies som e of th e se  pow ers. S e ts  a limit on the  
modifications the  tru s t pro tector is allowed to  m ake. Subject to th e  tru s t's  term s, 
provides th a t a tru s t p ro tecto r is not liable or accountable as  a tru s te e  or 
fiduciary w hen acting as a tru s t protector.

AS 13.36.375. Provides for th e  appoin tm ent o f an advisor to  th e  tru s te e  with 
regard  to  m atters relating to a tru st's  property. Provides th a t even  if an advisor 
is appointed, the  property  and m anagem ent of th e  tru s t and th e  exercise of 
pow ers and discretionary ac ts  rem ain vested  in the  tru s tee . S ta te s  th a t the  
tru s tee  is no t required to  follow the  advisor's advice. S ta tes  th a t an advisor is 
no t liable as, or considered to  be, a tru s tee  w hen acting as  an advisor.

S e c tio n  2 . Makes various substantive  and stylistic changes to th e  subsection 
th a t allows for the  estab lishm ent of a restriction on th e  tran sfe r of a beneficiary's 
tru s t in terests. S ta tes  th a t a 'beneficiary" can include a beneficiary who is th e  
settlo r o f the  trust. Excludes certain activities from being considered as 
"paym ent or delivery" o f a tru s t in terest for purposes of applying th e  subsection.

S e c tio n  3 . Makes various substantive and stylistic changes to th e  subsection 
th a t applies the  transfer restriction against the  claims of creditors and  o ther 
persons. Limits the  application of one exception.

S e c t io n  4 . Makes various substantive and stylistic changes to th e  subsection 
th a t ad d resses  th e  satisfaction of claims of creditors and o th er persons under (b) 
of th e  section. Provides th a t an a ttachm en t o r o th e r o rder m ay not be m ade 
against a tru s tee  with respec t to a beneficiary's in te rest or against property 
sub jec t to a transfer restriction, except to the  ex ten t th a t th e  restriction is not 
allowed under (b) of the  section.

S e c t io n  5 . Makes various subs antive and stylistic changes to  the  subsection 
th a t identifies which creditors m ay bring a cause  of action o r claim for relief for a 
fraudulent transfer under (b)(1) of th e  section, or under o th e r law, and  within 
w hat tim e fram e th e  action or claim m ust be brought.

S e c t io n a l  A n a l y s i s



S e c tio n  6 . Adds new  subsections to  AS 34.40.110

Subsection (g) limits creditor claims and actions under AS 34 .40 .110(d)(1) to 
claims th a t  m e e t certain  burden of proof and timing requ irem ents and to  actions 
th a t m e e t certain  timing and  sub jec t m atte r requirem ents.

Subsection (h) applies th e  tran sfe r restrictions to  settlers  who a re  also 
beneficiaries even  if th e  settlo r serves as  a co -trustee  or an  advisor, a s  long as  
the  se ttlo r does no t have tru s tee  pow er over discretionary distributions.

Subsection (i) applies th e  transfer restrictions to  a beneficiary w ho is n o t the  
settlor, even  if serving as a sole tru s tee , a co -trustee , or an  advisor to  th e  
tru stee .

Subsection (k) prohibits a settlo r with a beneficial in terest sub jec t to a tran sfe r 
restriction from benefiting from , directing a distribution of, or using tru s t 
property  ex cep t a s  s ta ted  in th e  trust. Voids an ag reem en t or understanding 
betw een  th e  se ttlo r and  the  tru s tree  th a t g ran ts  g rea te r rights or authority  than  
s ta ted  in th e  trust.

S e c t io n  7 . S ta te s  th a t the  property  th a t a d o nee  of a pow er of appo in tm en t is 
authorized to  appoin t is not sub jec t to  th e  claims of th e  creditors o f th e  donee 
unless certain  conditions a re  m et.

S e c tio n  8 . Applies this Act to  trusts  created  before, on, or a fte r th e  effective 
da te  of th e  particular section o f the  Act th a t is involved.

S e c t io n  9 . Provides th a t AS 34 .40 .110(b), as am ended  by the  Act, takes effect 
im m ediately.


