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1004 GF
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W hile In session

SENATOR Stato Capitol

GENE THERRIAULT Juneau, Alaska
Miling Address: 99801-1182
119 N Cushman, Suilo 101 (907) 465-4797
Fairbanks, Alaska 99701 Faxc (907) 4653834
(907) 488-0057
Fax: (907)488-4271 Sonato District O

MEMORANDUM

TO: Senator Robin Taylor, Chair
Senate Judiciary Committee

FROM: Senator Gene Therriau
DATE: April 11, 2002
SUBIJECT: Scheduling of SB 309

I respectfully request that Senate Bill 309 be scheduled fora hearing in the Senate
Judiciary Committee. SB 309 would limit the availability of the adverse possession
doctrine to two narrow circumstances where the rule may have some arguable policy
justification: (1) where a person has, in good faith, occupied property under color of title
for 10 years; and (2) where a property owner occupies property adjacent to his own land
under a reasonable, good-faith error over the actual boundaries of his property. In both
instances, the adverse possessor would be required to pay the property’s legal owner both
full market value for the property taken, as well us any consequential damages.

Please contact me if you have any additional questions.

REQUEST FOR
Eail: Sor HEARING ato.ak.us



A laska State Legislature

senator \While in Juneau
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Senate
Senate District Q
Senate Bill 309 “An Act relating to actions to quiet title to, eject a

person from, or recover real property or the possession
of it, and to acquisition of real property by adverse
possession; and providin \ for an effective date,"”

SPONSOR: Senator Gene Therriault

SPONSOR STATEMENT:

Adverse possession is the doctrine under which a person—even a squatter acting in bad faith—
can take the owner of record’s property without compensation by simply possessing it, in an
open and hostile way, for a certain period of years. It is a doctrine born in the Middle Ages
under circumstances that have little applicability to 21slCentury Alaska, and it offends Alaska’s

abiding respect for private property ownership.

SB 309 wo-ild limit the availability of this doctrine to two narrow circumstances where the rule
may have some arguable policy justification: (1) where a person has, in good faith, occupied
property undercolor of title for 10 years; and (2) where a property owner occupies property
adjacent to his own land under a reasonable, good-faith error over the actual boundaries of his
property. In both instances, the adverse possessor would be required to pay the property’s legal
owner both full market value for the property taken, as well as any consequential damages.

Adverse possession imposes a particularly harsh burden on private landowners in Alaska who,
because of the doctrine, are often charged with the impossible task of policing large remote
landholdings to assure themselves that no squatter has taken up residence. It is for this reason
that, under existing law, a person cannot take land by adverse possession from the State of
Alaska or the United States. SB 309 simply accords equal dignity to private land ownership

rights.
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SB 309: Legislation to Limit the Circumstances Under Which
A Person May Divest a Landowner of Title to Its Land
Under the Doctrine of Adverse Possession:

A Rationale and Section-by-Section Analysis

|. Rationale
A. Overview ofthe Legislation

“Adverse possession” is the doctrine under which a person-even a squatter acting
in bad faith-can take another person’s property without compensation by simply
It is a doctrine

possessing it, in an open and hostile way, for a certain period of years.

born in the Middle Ages under circumstances that have little applicability to 21'd Century

Alaska, and it offends Alaska’s abiding respect for private property ownership.

SB 309 would limit the availability of this doctrine to two narrow circumstances
where the rule may have some arguable policy justification: (1) where a person has, in
good faith, occupied property under color of title for 20 years: and (2) where a properly

owner occupies property adjacent to his own land under a reasonable, good-faith error

over the actual boundaries of his property.

In both instances, the adverse possessor would be required to pay the property’s

legal owner both full market value for the property taken, as well as any consequential

damages.

Beyond these two limited circi instances, “adverse possession” is a doctrine
inimical to the concept of private property ownership. And it imposes a particularly harsh

burden on private landowners in Alaska who, because of the doctrine, are often charged

Sectional Analysis



with the impossible task of policing large remote landholdings to assure themselves that
no squatter has taken residence.
That burden is an economic waste, and serves no valid public policy. As a result,

beyond the limited circumstances mentioned, the concept of taking another’s land by

"adverse possession"” ought to be abolished in Alaska.
B, The Origins and Purpose ofthe “Adverse Possession’ Doctrine

1 The Doctrines Original Rationale—Possession was Equated with
Ownership

"Adverse possession” is a doctrine that rewards possession of land at the expense
of the landowner. Not surprisingly, then, the doctrine has its roots in the feudal concept
of “seizin.” In the early Middle Ages, "ownership" of land was proven not by title or
deed, but rather by actual possession. If a person was forcefully expelled from his
property, the trespasser became the land’s new “owner," and the dispossessed person
could regain “ownership” only by himself resorting to force. '/

Gradually, the dispossessed “owner” was given a legal remedy to regain
possession-a remedy which, by virtue of a statute issued under Henry VIII. must be
exercised within 60 years of dispossession. Thus was borne the thought that a person

could recover his land from an “adverse possessor,” but only if he acted within a specific

period of time. 2

1/ 5 George W Thompson, Commentaries on the Modern Law of Real Property (1979)
("Commentaries") at 573-76.

2/ Commentaries, supra at 574-76. Actually, "adverse possession” rules can be traced further
back, to the Code of Hammurabi, which provided, in part, that:

Ifa captain or a soldier has neglected hisfield, his garden
and his house, instead of working them; and another takes his
field, his garden and his house, and works themfor three years;
if he returns and desires to till hisfield, his garden, and his
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Remember, though, that in those days possession-or "seizin”--w'as title.
Therefore, by giving the "adverse possessor”-or "disseizor”-the opportunity to bar the
person he dispossessed from reclaiming his property after 60 years, feudal courts were, in
their minds, doing no injustice to the prior occupant, since that occupant had lost the basis

for his claim of "ownership" when he was forceably dispossessed.

2. A New Rationale-Possession was the Best Proofof Ownership
Gradually, English common law came to recognize the concept of conveying and
holding land by deed. "Title" became something different from, and superior to, mere
"possession." And so the doctrine of "adverse possession” needed a new rationale.

The virtue of "seizin," of course, was that it was obvious who is "seized" of a

particular piece of propcrty-the person living on it. "Title," conversely, was the source

of considerable dispute, since there then existed no reliable, centralized recording system

to resolve conflicting claims of “title.” As a result:

In ail era of comparatively scarce land, decentralized records
and crude surveying techniques, lengthy possession may have been
the best possible proofofownership.

V Thus, while possession no longer equated with ownership, possession remained the
best evidence of "title,” and so the doctrine of adverse possession continued to serve

some worthwhile purpose. “Ultimately, the 1623 Statute of Limitations required that

house, they shall not he given to hint. He that has taken and

worked them shall continue to use them,
V' Hammurabi Code and the Sinaitic Legislation at 32-33 (Cliilperic Edwards ed., 1904).
*/ Sprankling, An Environmental Critique of Adverse Possession, 79 Cornell Law Rev. 816, 822
{"Critique") (1994).
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suits to recover possession of land be brought within twenty years. The Statute recited

that this limit was necessary for ‘quieting men’s estates, and avoiding of suits...”” 4

3. The New American Purpose-Social Engineering
In James I’s England, if a person owned land, he probably lived on it. V Even by

the 16lh century, there was precious little wild land in England that a person might own,

but not make productive use of. &

This was not true in North America, where vast tracts of wilderness might lie in

private ownership. Here, the assumption that ownership was reliably proven by physical

possession did not hold true:

Transplanted to the abundant, sparsely populated wild lands
of North America, however, the assumptions of the [doctrine of
adverse possession/ ...failed. The terrain was too hostile, the
forests too impenetrable and the distances too vast for most
owners to reside upon or even to inspect their properties
regularly. More importantly, possession of land in the English
sense, characterized by residence, cultivation or improvement,
was often impractical. The minor acts, greatly separated in time,
that characterized land use in wilderness areas were unlikely to
afford constructive notice to the owner who did inspect

occasionally.

Critique, supra at S23. "Adverse possession,” then, needed a new purpose, and found
one in our 19 hcentury urge to settle the West. The modern doctrine “developed when
much of the continental United States was unsurveyed wilderness,” and our courts and

legislatures resultantly “adopted a public policy that as much land should be put to use as

4/ Critique, supra at 823.
'/ James | promulgated the 1623 statute just quoted.
6/ By 1696, only 16% of England's land were uncultivated forest lands. Critique, supra at 822,

n. 25.
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possible.” 7 Under the new theory of adverse possession, the squatter was to be
rewarded for making use of wild land, even at the expense of the person who owned it:

Beginning in the nineteenth century, American courts serving
the ideology of economic expansion reformulated adverse
possession in the pursuit of national productivity. These courts
transformed the doctrine from a mechanism designed to protect
the title of the true owner against false claims into a tool
designed to transfer title to wild landsfrom the idle true owner
to the industrious adverse posessor.

Critique, supra at 821 (emphasis original).

The American justification for the doctrine also took on something of a Marxist
flavor. Vast expanses of public lands were conveyed to large, absentee landlords--
principally, the railroads. As pioneers struck west and inadvertently (or otherwise)
homesteaded thcn-or-future railroad land, Western state legislators, and courts, concluded
that disputed land should belong to the worker rather than the absentee capitalist:

By ItiOJ more than ninety percent of the nation consisted of
sparsely populated, publicly owned wild lands. The broad
federal policy toward these wild lands was to transfer them into
private ownership, initially through sale. Because (he
government had never been able to enforce its theoretical ban
against squatting on these lands, sales often resulted in conflicts
between new absentee owners holding legal title and actual
settlers who had already placed the land in productive use.
Critique, supra at 843. For this reason, the periods necessary to establish title by

“adverse possession” tend to shrink as one proceeds westward--from the old 20-year

English rule still prevalent in the original colonies, to as little as five years in many

western stales.

7/ Seddon v. Harpster, 403 So. 2"d409, 4 13 (Florida 1981).
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C. Adverse Possession in 20" Century Alaska—A Doctrine Without a Reason
To this day, some courts, including the Alaska Supreme Court, maintain that the
doctrine of adverse possession serves a useful public purpose because "society will

benefit from someone’s making use of land the owner leaves idle." /

One might argue that there is considerable "idle" land in Alaska's public domain.
However, in Alaska as elsewhere, neither the state nor federal government can be

divested of title through adverse possession. AS 09.45.052(a). And Alaska has precious

little "idle" private land.

The largest private landowners in Alaska are the Native corporations established
under the Alaska Native Claims Settlement Act. Those lands were conveyed both in
settlement of Alaska Natives’ aboriginal claims, and to meet the "real economic and
social needs of Natives." ANCSA. 81. ANCSA lands, then, and every acre of them,
serve an important legal, social and economic purpose. They arc not, any of them, “idle”
in that sense.

Congress, in fact, has recognized that fact, and has accordingly extended ANCSA
lands some protection from adverse possession claims as long as they remain
undeveloped. 43 U.S.C. §1636(d). But ANCSA corporations often acquire other remote
lands for future resource development purposes, as will other private landowners as time
goes by. To the extent that these lands are not developed, it is because development now
would be an economic waste, and there is no sound public policy that should prevent a

private landowner from investing those lands for future generations.

H Tenala, Ltd. v. Fowler, P.2,ul Slip Op. 4376 at 16 (August 2, 1996).
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The last remaining modern justification for adverse possession is that it "kcepfs]
stale causes out of court.” Tenala, Ltd. v. Fowler, supra at 16. But, in fact, it does just
the opposite. Adverse possession cases involve untrustworthy testimony about who-
possessed-what 10 or 20 years ago; conversely, and "considering current methods of
record storage on microfiche, computer disks and data tapes,” claims based on record

ownership will never grow stale. ¢

Similarly, allowing adverse possession claims promotes litigation, while limiting

them discourages it. This because:

[b]right line standards generally deter litigation...The record
title standard draws an exceedingly bright line: the holder of
record title always prevails. In contrast, adverse possession as
applied to wild lands is an indeterminate, murky standard under
which results can rarely be predicted with certainty.
Critique, supra at 878. The fact of the matter, as Florida’s Supreme Court observed, is
that "[w]ith modern technology and computerized transactions our society is now more
capable of accurately establishing legal interest to properly through paper title than
through possession.” Seddon i\ Harpster, 493 So.2Njat 414.
Adverse possession serves no useful public purpose in Alaska today, and it
disserves others. Apart from its impact on private property ownership generally, and

implementation of ANCSA in particular, “[ajdversc possession...erode[s] the

effectiveness and utility of both recording and marketable title statutes by creating

uncertainty.” Outlaws, supra at 97.

/' "Outlaws of the Past: A Western Perspective on Prescription and Adverse Possession, " 31
Land and Water Law Review 79, 104 (1996) O'Outlans").
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The doctrine ought to be limited to those few situations where some equity might

lie in the adverse possessor’s favor, and the enclosed legislation attempts to do just that.

I1. SB 309: Section-by-Section Analysis

Section 1. There are two adverse possession statutes in Alaska. The first is AS
09.10.030. This is the squatters’ statute. The adverse possessor need not occupy the
property under “color of title”—that is, a deed or other conveyance. And the squatter need
not even occupy the property in good faith. 10 As one commentator puts it, this statute
"gives title not only to one who because of good faith error occupies the land of another
but also to a person who knowingly sought to appropriate another’s land." 1/

Under this statute, the squatter must adversely posses* the property for 10 years.
After that, the statute, which is framed as a statute of limitations, bars the property’s
owner from bringing any action against the squatter to recover his property.

Section 1 would amend this statute to provide that the owner of record could
recover his or her land--by a quiet title or ejectment action--at any time. 12/ Because of
computerized land records, the record owner’s claim will never, as a practical matter,
grow stale.

Sections' 2-3. There are several elements to Sections 2-3:

l. Retaining adverse possession claims arising under "color of title." AS
09.45.052 is Alaska’s second adverse possession statute, and it deals with adverse
possession that is based on "color of title.” In other words, the adverse possessor has
some deed or other document purporting (but for some reason failing) to convey title to

10/ Hubbard v. Curtiss. 684 P.2m 842, 84S (Alaska 1984).
1/ 7 Richard R. Powell, Powell on Real Property, 1)1012(3) (1993).
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the property being possessed. Unlike the statute amended by Section |, this statute
requires good faith on the part of tiic possessor-in other words, an honest and reasonable
belief that the possessor really owns the land. Ault v. State, 688 P.2"d 951, 956 (Alaska
1984).

Under subsection (a)(1), Section 2 retains “color of title” as a basis for claiming
properly by adverse possession, but returns the required period of possession to the
common law’s original 20 years.

2. Allowing adverse possession claims to be brought for good faith boundary
disputes. A second specie of adverse possession claims that may retain some public
policy justification arises when a property owner, in good faith, occupies property beyond
the boundaries of property owned by that person. After 20 years’ notorious and adverse
possession of that property, the property owner may quiet title to the adjacent property he
or she has occupied. Section (a)(2) retains this type of adverse possession claim.

3. Explicitly requiring a showing of goodfaith. Section 2 makes the existing
court-imposed requirement of “good faith” explicit in the statute, as Oregon did in 1989.
13

4. Requiring the possessor to prove entitlement to the property by "clear and

convincing evidence." Again, this requirement is already imposed by the courts. 14

Section 2 would make that requirement explicit.

P/ To the extent that this statute governs other types of real property claims, the 10-year statute

of limitations would be retained.
/ ORS 105.620. As our Supreme Court has noted, “in almost all of these jurisdictions, the

requirement of good faith was explicitly written into the statutes." Lott w Muldoon Road Baptist
Church, Inc.. 466 P.2’K 815, 818. n. 9 (Alaska 1970). The “good faith" requirement will exist
whether or not this legislation is enacted; however, it is better practice for the material elements
of any claim to be expressed in the statute itself.
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5. Requiring just compensation to the property owner. It is one thing to allow a
person to take the private property of another. It is quite another to allow the adverse
possessor to do so without paying the owner, and none of the modern justifications for ihe
doctrine of adverse possession explain the squatter’s current ability to deprive property
owners of land without compensation.

Section 3 requires the successful adverse possessor, as a condition of receiving
title to the property, to: (1) pay for an appraisal of the property; (2) pay the record owner
the appraised value of the property taken; and (3) pay any other damages that the owner
may have suffered as a result of the adverse possession and loss of the property (including
the rental value of the property during the period of adverse possession), as a condition of
quieting title in the possessor’s favor. If the adverse possessor fails to promptly do so,
title will be quieted in the owner’s favor.

Section 4. This section makes the new legislation applicable to any adverse
possession claim that has not “vested” by the effective date of the legislation. Adverse
possession claims “vest” when the adverse possessor has met the statutory requirements
for the requisite number of years-under current Alaska law, 10 years (or seven years for
claims under color of title). 'V Serious constitutional questions would arise if the
legislation purported to extinguish already-vested adverse possession claims; conversely,

there would appear to be no constituiional difficulty in affecting unvested claims, since an

¥/ Curran v. Mount, 657 P.2"J 389, 391 (Alaska 1982).
15/ Markovich v. Chambers, 857 P.2MI906. 908 (Or. App. 1993).
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adverse possessor has no protected right in the mere expectation that, eventually, he or
she may possess the land for a sufficient period of time. 1&

Section 5. Section 5 gives an immediate effective date to the legislation.

16/ See Lovell v. Magnet Cove School District No. 8. 782 S.w.2"d41, 42 (Ark. 1990) (change in
Arkansas adverse possession statutes applicable to unvested adverse possession claims).
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