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S e n a t o r  J o h n  T o r g e r s o n
C h a i r , S e n a t e  R e s o u r c e s  C o m m i t t e e

C h a i r , S e n a t e  C o m m u n i t y  a  ►id  R e g i o n a l  a f f a i r s  C o m m i t t e e

C h a i r , J o i n t  C o m m i t t e e  o n  N a t u r a l  G a s  P i p e l i n e s

A l a s k a  S t a t e  L e g i s l a t u r e

Session:
State Capitol, Room 427, Juneau, AK 99801 
Telephone 907/465-2828 Fax 907/465-4779

District:
45457 Kenai Spur Hwy.; Suite 101D, Soldotna, AK 99669 

Telephone 907/260-3042 Fax 907/260-3044

MEMORANDUM

To: Senator Robin Taylor, Chair
Senate Judiciary Committee

From: Senator John Torgerson

Date: February 28, 2002

Re: Hearing request for SB 278
“Taking Property By Eminent Domain

Please accept this memorandum as a request to schedule SB 278 for a hearing in the Senate Judiciary 
Committee at your earliest convenience. This bill requires the condemning authority to make a “reasonable and 
diligent effort” when negotiating the acquisition of property through eminent domain. The intent is to place the 
condemning authority and the landowner in an equal bargaining position in order to promote productive 
negotiations, and facilitate dialog over reasonable concerns held by involved parties.

I have enclosed the following back-up information for your review and inclusion in the bill packets:
• SB 278
• Alaska Court System fiscal note
• Sponsor Statement
• Sectional Analysis
• State-by-State Background Information
• AK State Chamber o f  Commerce support statement

Thank you for your consideration of this request.

R e p r e s e n t in g  T h e  K e n a i  p e n in s u l a

A n ch o r  P o in t D ear C reek Clam G ulch Cooper L anding  Crown P oin t Fritz C reek H appy Valley H a libu t Cove 
H om er H ope K achem ak City K achcm ak Selo  K a s ilo f L ow ell P o in t M oose Pass N anw a lek  N iko lacvsk  

N in ilch ik  Port G raham  R azdolna  Sew ard Seldovia So ldotna S ta risk i S terling  V ozncscnka

Request for Hearing



S e n a t o r  J o h n  T o r g e r s o n
C h a i r , S e n a t e  R e s o u r c e s  C o m m i t t e e

C h a i r , S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

C h a i r , J o i n t  C o m m i t t e e  o n  N a t u r a l  G a s  P i p e l i n e s

A l a s k a  S t a t e  L e g i s l a t u r e

Session;
Stale Capitol, Room 427, Juneau, AK 99801 
Telephone 907/465-2828 Fax 907/465-4779

District'
45457 Kenai Spur Hwy,; Suite 101D, Soldotna, AK 99669 

Telephone 907/260-3042 Fax 907/260-3044

Sponsor Statem ent 
Senate Bill 278

Taking Property By Eminent Domain

The enactment o f  this bill will bring fairness and expediency to government and other 
condemning authorities that require the acquisition of private lands for public uses. This bill is 
not trying to remove the authority of the state to take land by eminent domain. It will simply add 
a provision to ensure there is a good faith negotiation between government agencies and property 
owners before land is claimed under eminent domain.

It is reasonable to require a government entity to make a good faith effort to negotiate with the 
landowner on a value and price prior to taking the property. Someone that docs not have the 
financial ability or an understanding of the legal process could be overwhelmed with the 
bureaucracy and be at a disadvantage in trying to protect his or her property rights.

By requiring a good faith effort to purchase and justify the state’s authority of eminent domain, 
the landowner will have the benefit of full disclosure of information used by the state to 
determine the public purpose and legitimate value before property can be taken.

R e p r e s e n t in g  T h e  K e n a i  P e n in s u l a

A n c h o r  P o in t D ear C reek Clam G ulch Cooper Landing Crown P o in t Fritz Creek H appy Valley H alibu t Cove 
H om er H ope K a ch cm a k  City K achem ak Sclo  K asilo f L ow ell P oin t M oose Pass N anw a lek  N iko laevsk  

N in ilch ik  P ort G raham  Razdolna Sew ard Scldovia So ldo tna  S tarisk i S terling  V oznescnka

SPONSOR
STATEMENT



A l a s k a  S t a t e  L e g i s l a t u r e
S e n a t o r  J o h n  T o r g e r s o n

C h a i r , S e n a t e  R e s o u r c e s  C o m m i t t e e

C h a i r , S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

C h a i r , J o i n t  C o m m i t t e e  o n  N a t u r a l  G a s  P i p e l i n e s

Session;
State Capitol, Room 427, Juneau, AK 99801 
Telephone 907/465-2828 Fax 907/465-4779

District:
45457 Kenai Spur Hwy.Suitc 10IB, 

Soldotna, AK 99669 
Telephone 907/260-3042 Fax 907/260-3044

S e c t i o n a l  A n a l y s i s  o f  S B  2 7 8

Title 09.55.240-460 constitutes the statutory proceedings regarding the state’s authority 
of eminent domain. Under present law, property owners whose land is to be condemned 
are faced with an unfairly steep barrier when trying to negotiate a fair settlement with the 
state. This bill will require that the state make a “reasonable and diligent effort” to 
negotiate equitably when trying to purchase land from private citizens through eminent 
domain.

Sec. 1: AS 09.55.270 lists the matters that any condemning authority must prove before it 
can condemn property through a judicial eminent domain complaint. The statute is 
amended by adding subsection (4) that requires the state to make a “reasonable and 
diligent effort" when trying to purchase land through eminent domain. Subsection (4) 
defines a “ reasonable and diligent effort" as one that invites the property owner to secure 
an appraisal from a real estate appraiser certified under AS 08.87 and as an offer to 
purchase the property for its full appraised value plus cost or an explanation to the 
property owner why the full appraised value is not being offered.

See. 2: AS 09.55.420-460 deals with “declarations of taking” which differ from eminent 
domain complaints in that once a declaration is filed, the property is taken immediately, 
rather than after judicial proceedings arc completed. Before 1976, the state could take 
land under a declaration of taking without proving the necessity for the taking. In 1976, 
however, the legislature added subsection (7), which required the declaration to contain a 
statement explaining how the taking was necessary. Section 2 further amends the statute 
to add a subsection (8) to include a statement verifying that, where possible, the 
condemning authority has made a “reasonable and diligent effort" to purchase the land.

Sec. 3: AS 09.55.460 authorizes the court to divest the authority of its new title if it is 
ultimately shown that the taking was not necessary. Section 3 would amend AS 
09.55.460(b) by authorizing the court to also divest the condemnor of title when it was 
ultimately shown that a “reasonable and diligent effort” to purchase the property had not

A n c h o r  P o in t D ear Creek C lam  G ulch Cooper L a nd ing  Crown Point F ritz  C reek H appy  
Valley H a lib u t Cove H om er H ope K achcm ak City K achem ak Sclo  K a s ilo f L ow ell P o in t 
M oose Pass N anw a lek  N ikolaevs N in ilch ik  Port G raham  R azdolna  Sew ard  Seldovia

Soldotna  S ta risk i S terling  V oznesenka

R e p r e s e n t in g  T h e  K e n a i  P e n in s u l a

Sponsor
Statement/Sectional



been made. Without Section 3, Section 2 of the bill would be meaningless, since the state 
would be obliged to make a statement that the “reasonable and diligent effort” 
requirement had been met but the landowner would have no remedy in any case where 
the statement proved untrue.

Sec. 4: Sets an effective date of the Act.



741 S esam e Street, Suite 100 • A nchorage , A laska 99503 
T e lophono 907-563-7133 •  Fax 907-583 -8476

A L A S K A  ASSOCIATION O F  REALTORS, INC.

REALTOR ®

March 11,2002

Senator John Torgerson 
State Capitol
Juneau, Alaska 99801-1182

RE: SB 278 -  An Act requiring a good faith effort to purchase property before that
property is taken through eminent domain, and providing for an effective date.

Dear Senator Torgerson,

The Alaska Association o f  REALTORS with over 1,100 members statewide supports 
Senate Bill 278. We agreed that before property can be taken, the property owner should 
have the opportunity to secure an appraisal from a real estate appraiser. The condemnor 
should either offer to purchase the property for its full appraised value as determined by 
the property owner’s appraisal plus the cost o f  the appraisal or explain to the property 
owner why the full appraised value is not being offered.

The Alaska Association o f  REALTORS encourages the passage o f  Senate Bill 278.

Sincerely,

President

T h e  Voice for ReaI Estate ™ in A
Letter of Support

d e n i  m o  • la •  '• o n i o r a d  m ark  w hich  Id an tilias a p r o l o i t j n a l  In 
ic r lb o s  lo a  strict C o d a  ol E th ics a t  a  m am b a r 
SSOCIATION O F  REALTORS



Alaska State C ham ber of Commerce 

Position 2002 - 5

Com pensation for Regulatory Takings

The Alaska State Chamber o f  Commerce urges the Governor, his Administration and the 
Legislature to pass legislation to clarify that property owners be compensated at fair market value 
for property taken by regulation.

ADOPTED 

November 1. 2001

13Y (ZJUU

Pamela La Bolle 
President

BY
Ilelvi Sandvik 
Chair



A p p e n d i x  A :  T h e  R e q u i r e m e n t  t o  N e g o t i a t e  i n  O t h e r  S t a t e s

S t a t e C i t a t i o n L a t i s u a e e

Model
Eminent
Domain
Code

Uniform Law 
Commissioner's 
Model Eminent 
Domain Code 

1974 Act 
§306

E xcept as p rov ided  in Section 308, an  
action to  condem n pro p erty  m ay n o t be 
m a in ta in ed  over tim e ly  objection b y  the  
ow ner un less  th e  co n d em n o r m a d e  a 
g o o d  fa ith  e ffo rt to  acquire p roperty  by 
p u rch a se  before co m m en c in g  the  
action,

Alabama

. . § 1

Colorado

S3KSH&£®e,'

Connecticut

Ala, Code Before com m encing a condem nation
§18-lA -22  action, the condem nor sh a ll establish an

am ount based  on an appraisal which it 
believes to be ju s t  com pensation therefor  
a n d  p ro m p tly  sh a ll su b m it to  th e  ow ner  
an o ffe r  to  acquire the  property f o r  the  
f u l l  a m o u n t so established. Tlte am ount 
sha ll not be less than the condem nor's  
established am ount o f  ju s t  com pensation  

f o r  the property.

Colo. Rev. Stat. In a ll cases w here the righ t to take
§38-1 -102 priva te property fo r  pub lic  o r  priva te  use

without the o w n e r’s  consen t...is  
conferred by genera l la w s...a n d  the 
com pensation to be p a id  fo r , in respect 
o f  property  sought to be appropria ted  or 
dam aged fo r  the purposes mentioned, 
canno t be agreed upon  b y  the parties  
interested; or in th e  case th e  ow ner o f  
th e  property is incapable o f  consenting , 
or h is  n a m e  or residence is u n kn o w n , or 
h e  is a nonresiden t o f  th e  state, it is 
law ful fo r  the p a tty  au thorized  to take or  
dam age the p roperty  to apply to the 

ju d g e ...,

Conn. Gen. Stat. The procedure fo r  condem ning land  or
§48-12 other property fo r  any o f  the purposes

specified  in sections..., i f  those desiring  
to take such property  canno t agree with 
th e  ow ner upon  th e  a m o u n t to be p a id  
him  fo r  any property taken, sha ll be as 
fo llow s:

Information 
Statement



Idaho Idaho Code The com pla in t [for condem nation] m ust 
§7-707(6) contain:

(6) In a ll cases where the ow ner o f  the  
lands sough t to be taken resides in the 
county in which sa id  lands are situated, 
a s ta tem en t th a t th e  p la in t i f f  h a s sought, 
In g o o d  fa i th ,  to  p u rch a se  th e  lands so 
so u g h t to b e  taken , o r  settle with th e  
ow ner f o r  th e  dam ages w hich m ig h t 
resu lt to  h is  p roperty  fr o m  th e  ta k in g  
thereo f, a n d  was unable to  m a ke  any  
reasonable bargain therefor, or 
se ttlem en t o f  such  dam ages, but in all 
other cases these fa c ts  n eed  not be 
alleged  in the complaint, or proved.

Illinois 111. Rev. Stat. W here the righ t to take private property
§5/7-102 fo r  p u b lic  u se ...has been heretofore a n d  

sha ll hereafter be conferred by general 
law  or sp ec ia l charter...and  th e  
com pensa tion  to  be p a id  f o r  or in  
respect o f  th e  p roperty  so u g h t to be  
appropriated  or dam aged  f o r  the  
purposes m en tio n ed  canno t be agreed  
upon by the  parties  interested, or in  case  
th e  ow ner o f  th e  property Is Incapable o f  
consenting , o r the  ow ner's  n a m e  or 
residence is un kn o w n , or th e  ow ner is a 
nonresiden t o f  the  state, the party  
authorized  to take or dam age the 
property  ...m ay apply to the circuit 
court...

Indiana Ind. Code Before proceed ing  to condemn, such
§32-11-1-1 person, corporation or other body m ay  

enter upon any land  fo r  the purpose o f  
exam ining a n d  surveying the property  
sought to be appropriated or right 
sough t to be acquired; a n d  sh a ll m ake  
an e ffo r t io p u rch a se  f o r  th e  use  
in ten d ed  su ch  lands, right-of-way, 
ea sem en t or o ther in terest therein or  
other p roperty  or right.

THE REQUIREMENT TO NEGOTIATE DM OTHER JURISDICTIONS
PAGE 2



Kentucky Ky. Rev. Stat. W henever a n y  co n d em n o r cannot, by
Ajm. §416.550 agreem en t w ith th e  ow n er thereo f,

acqu ire th e  p ro p e rty  right, p riv ileg es  or  
easem en ts n eed ed ...th e  condem nor m ay  
condem n such  p ro p e r ty ...I t  Is n o t a 
prerequ isite  to  an  action  to  a ttem p t to  
agree with an  ow n er who Is u n kn o w n  or  
who, a fte r  reasonab le e ffort, ca n n o t be  

fo u n d  w ithin th e  sta te  or w ith  an ow ner  
who Is u n d er  a disability.

Michigan Mich. Comp. E xcept as p ro v id ed  in section  25(4),
Laws §213.55 before in itia ting  nego tia tions f o r  the

p u rc h a se  o f  p roperty , th e  agency sh a ll  
establish an a m o u n t w hich It believes to 
be J u s t com pensa tion  a n d  p ro m p tly  
sha ll su b m it to  th e  ow ner a g o o d  fa i th  
o ffer  to  acqu ire  th e  p ro p erty  f o r  th e  f u l l  
a m o u n t so  es ta b lish ed ... I f  an  agency Is 
unab le  to  agree with th e  ow n er f o r  the  
p u rc h a se  o f  th e  property, a fte r  m a k in g  
a g o o d  fa ith  written o ffe r  to p u rc h a se  
th e  property, the agency m ay f i l e  a 
com plaint f o r  the acquisition o f  the  
property  in (he circu it court in the county  
in which the p roperty  is located.

Missouri Mo. Rev. In case land, o r  o ther property, is sough t 
Stat. to be appropria ted ...a n d  such

§523.010 corporation a n d  th e  ow ners ca n n o t
agree upon  th e  p ro p er com pensa tion  to 
be p a id , or in  th e  case th e  ow ner is  
incapable o f  con tracting , be u n kn o w n , 
or b e  a nonresiden t o f  th e  state, such  
corporation m ay app ly  to the circuit
court...

Nebraska Neb. Rev. I f  a n y  co n d em n ce  sh a ll f a i l  to agree  
Stat. with th e  co n d em n cr with respect to  th e

§76-704 acquisition  o f  p ro p erty  so u g h t by th e
condem ner, a pe tition  to condem n the 
property m ay be f i l e d  by the condem ner  
in the county court o f  the county where  
the p roperty  o r  som e p a r t th e re o f is 
situated.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
PAGE 3



N e w  N.H. Rev. Stat. B e fo re  m a k in g  th e  o ffe r  prov ided  f o r
T» . . Ann, §498-A:4 in  para g ra p h  II, the  condem nor sh a ll

amps lire m a k e  reasonable e ffo rts  to  negotia te
with th e  condem nees or th e ir  p erso n a l 
representatives f o r  th e  pu rch a se  o f  th e  
property, b u t fa i lu r e  to  co n fer  or  
nego tia te  sh a ll n o t be a de fen se  to 
co ndem na tion  o f  th e  property.

. . .N o  property  sh a ll  be taken  un less  
th e  co n d em n o r sh a ll serve upon th e  
co n d em n ee  a written no tice o f  o ffe r  to  
p u rc h a se ...

N e w  J e r s e y N.J. Rev. Stat. ...[W Jhenever any condem nor...sha ll
§20:3-5 have determ ined to acquire land  or

other property  pursuan t to la w ...b u t  
ca n n o t acqu ire title thereto or 
possession  th e re o f by agreem ent w ith  
a  prospec tive  condem nee, w hether by  
reason o f  d isagreem ent concern ing  
th e  com pensa tion  to b e  p a id  or f o r  an y  
o th er cause ...the  condem nation o f  such  
p ro p erty ...sh a ll be governed ...in  the  
m anner p rov ided  by th is act;.

-r.i ’J  -'

i& '-k-V /v  r.

N e w
M e x i c o

N.M . Stat. Ann. A  co n d e m n o r sha ll m a k e  reasonable
§42 A -1 -4 a n d  d iligen t e fforts  to  acquire property

by negotia tion.

N e w  Y o r k  N.Y. Em. Dorn. The co n d em n o r sh a ll m a ke  a written
Law §303 o ffe r  to acquire the  p roperty  f o r  o n e

h u n d re d  p e r  cen tum  o f  the  valuation  
so established. In  no  even t sha ll su ch  
a m o u n t be less than  th e  co n d em n o r's  
h ig h est approved  appraisal. IVherever 
practicable, th e  condem nor sh a ll  
m a k e  th e  o ffe r  p r io r  to acquiring  th e  
property, a n d  sha ll also, w herever  
practicable, include within the ojferan  
item ization o f  the to ta l direct, the to ta l 
severance o r  consequential dam ages  
an d  benefits as each m ay apply to the  
property.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
PAGE 4



N o r t h
Dakota

N.D. Cent. Code
§32-15-06.1

A  co n d em n o r sh a ll m a k e  every  
reasonab le  a n d  d iligen t e f fo r t to 
acqu ire  p roperty  b y  negotia tion.

O h i o

O k l a h o m a

Ohio Rev. Code 
Ann §163.04

Okla. Stat. 
tit. 27, §13

A ppropria tion  sh a ll b e  m a d e  on ly  
a fte r  th e  agency Is u n a b le  to  agree, 
f o r  a n y  reason, with th e  o w n e r ...o r  
w hen an y  ow ner Is Incapable o f  
c o n tra c tin g ...o r  Is u n kn o w n , o r  Is 
n o t a resident o f  th is  state, o r  h is  
residence Is u n kn o w n  to the  agency  
a n d  ca n n o t with reasonable  
d iligence b e  ascertained.

E very  reasonable e ffo rt sh a ll be  
m a d e  to acquire, expeditiously , real 
p ro p erty  b y  negotiation.

O r e g o n Or. Rev. Stat. ...[TJIte  co n d em n o r sh a ll .. .a tte m p t
§35.235 to  agree with th e  ow ner with respect

to  th e  com pensa tion  to be p a id  
therefor, a n d  th e  dam ages, i f  any, 

f o r  th e  ta k in g  thereof.

T e x a s Tex, Prop. Code 
Ann. §21.012

I f  the U nited States, [or] this 
sta te ... w ants to acquire rea l 
property  fo r  pub lic  use b u t is  un a b le  
to  agree with th e  ow ner o f  the  
pro p erty  on  th e  a m o u n t o f  
dam ages, the condem ning entity  
m ay begin a condem nation  
proceed ing  by fi l in g  a petition  in the 
p ro p e r  court.

The pe tition  m ust...sta te  th a t th e  
en tity  a n d  th e  p roperty  ow ner are  
un a b le  to agree on th e  dam ages.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
PAGE 5



Vermont Vt. Stat. Ann. tit. 
24, §2805

When the location o f  a m unicipal 
build ing  is determ ined ...and  the  
ow ner re fuses to  re lease or convey  
th e  sa m e  to such  m u n ic ip a lity  f o r  a 
reasonable p r ic e ...th e  m ayor...sha ll 
se t o u t the necessary lands and  
cause the sam e to b e  surveyed. They 
sh a ll appoint a  tim e a n d  p lace fo r  
hearing...

Virginia Va. Code Ann. N o  proceed ings sh a ll be taken  to
§26-46.5 condem n  p roperty  u n til a bona f id e

b u t in e ffec tu a l e ffo r t has been  
m ade to  acquire fr o m  th e  ow ner by 
p u rc h a se  th e  p roperty  so u g h t to be  
condem ned, excep t w here such  
co n sen t canno t be ob ta ined  because  
o f  th e  incapacity o f  on e  or m ore o f  
th e  ow ners or because on e  or m ore  
o f  su ch  ow ners is unab le  to convey  
lega l title to such  p roperty  or Is 
u n kn o w n  or ca n n o t with 
reasonable d iligence b e  fo u n d  in  
th is  State.

Wisconsin

Wyoming

Wis. Stat. B efo re  m a k in g  th e  ju risd ic tio n a l
§32,06(2a) o ffe r  u n d er sub. (3) th e  condem nor

sh a ll a ttem pt to negotia te  
p ersona lly  with th e  ow ner o r one o f  
th e  o w n e rs ...fo r  the  p u rch a se  o f  
th e  property.

Wyo. Stat. A  condem nor sh a ll m ake
§1-26-509 reasonable a n d  d iligen t e fforts  to

acquire property by g o o d  fa ith  
negotiation.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
PAGE 6



Vl
CU

kQ

And at the federal level..
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F e d e r a l  
U n i f o r m  
R e l o c a t i o n  a n d  
A s s i s t a n c e  a n d  
R e a l  P r o p e r t y  
A c q u i s i t i o n  
P o l i c i e s  A c t  o f  
1970

F e d e r a l  E n e r g y
R e g u l a t o r y
C o m m i s s i o n

Sec. 301, P.L. 91- 
646

Note: Pursuant to 
§102 o f  the Act, the 
policies o f  §301 do 
not affect the 
vailidity o f  
individual 
condemnation 
actions. However, 
they do govern the 
use o f  federal funds 
by states “to the 
greatest extent 
practicable under 
State law." Sec. 
305(1).

16 U.S.C. §814

In order to encourage and  
expedite the acquisition o f  real 
property b y  agreem ents with 
owners, to avo id  litigation and  
relieve congestion in the 
courts ...a n d  to prom ote public  
confidence in F ederal land  
acquisition practices...
(1) The h ead  o f  a Federal 
agency sh a ll m ake eveiy  
reasonable effort to acquire 
expeditiously real property by 
negotiation.
(2) R eal property sha ll be 
appraised before the initiation  
o f  negotiations, a n d  the 
ow ner...sha ll be given an 
opportunity to accom pany the 
appraiser during  his inspection 
o f  the property.
W hen a licensee canno t 
acquire by contract or p ledges  
an un im proved  dam  site or the  
righ t to u se  or dam age the  
lands or property o f  o thers...it 
m ay acquire the sam e by the 
exercise o f  the right o f  em inent 
dom ain....
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