


Revis ion Date/Time (Note if correction) _______________________ Dept. Affected__________________________
Title No Pay for Judges Until D ec is ion________________BRU  ________ A laska Court System
____________________________________________________________ C om p o n e n t____________ Tria l Courts
Sponsor Senate Jud ic iary______________________________  ___________________________
Requester Senate Jud ic iary______________________________ C om ponen t No . 768

Expenditunta/Revenues___________________________ (Thousands of Dollars)_____________

F I S C A L  N O T E
S T A T E  O F  A L A S K A  B I L L  N O . SB161
2001 L E G IS L A T IV E  S E S S IO N

Note: Amounts do not in c lud e  inflation un less otherw ise noted be low .
O P ERA T IN G  EX P EN D ITU R E S FY 2002 FY  2003 FY  2004 FY  2005 FY  2006 FY  2007
Personal Serv ices
Travel
Contractual
Supp lies
Equ ipm ent
Land & Structures
Grants & C la im s
M isce llaneous

2,622.2 2,622.2 2,622.2 2,622.2 2,622.2 2,622.2
29.5 19.5 19.5 19.5 19.5 10.5
13.3 13.3 13.3 13.3 13.3 13.3
18.5 18.5 18.5 18.5 18.5 18.5

149.5

TO TA L  O P ER A T IN G 2,833.0 2,673.5 2,673.5 2,673.5 2,673.5 2,873.5

CAP ITAL  EX P EN D ITU R ES

CH A N G E  IN R E V EN U E S  ( )

FUND S O U R C E _____________________    (Thousands of Dollars)
1002 Federa l Rece ip ts
1003 G F  Match
1004 G F
1005 GF/Program Rece ip ts 
1t 37 GF/Mental Hea lth 
Other (Specify Type)

2,833.0 2,673.5 2.673.5 2,673.5 2.673.5 2.673.5

TO TA L 2,833.0 2,673.5 2,673.5 2,673.5 2,673.5 2,673.5

E s t im a te  o f any c u r ren t year (FY2001) cos t: 0 0
POS IT IONS
Full-time 37 37 37 37 37 37
p 3rt-time
Temporary

ANALYS IS : (Attach a separate paqo it necessary)

S ee  A ttached A nalysis

C  S Chris tensen III. Deputy Adm inistrative D irector__________  Phone 463-4736____________
Alaska~Court System  « ^  / L . D ate/T im e____________________
Stephan ie  J C o le . Adm in istrative D irector /   Date 4/4/01______________
A laska Court System  /  ,

For distribution information, call the Governor's Legislative Office
P a g e  1 o f  6

Prepared by 
Division

Approved by 
Agency

4COOOOMBI

Fiscal Notes



— —

ALASKA  C O U R T  SYSTEM  
F IS CA L  ANALYS IS  
S EN A TE  B ILL 161

Existing law  provides that no  jud ic ia l officer may rece ive a salary warrant until he or she 
has filed an affidavit that no matter referred to the jud ic ia l officer for op in ion or decision 
has been  uncompleted or undec ided for a period of more than six months. S ee  AS 
22.05.140(b) (supreme court justices); AS 22.07.090(b) (judges of the court of appeals); 
A S  22.10.190(b) (superior court judges); and AS 22.15.220(c) (district judges and 
magistrates). The earliest of these laws were enacted in 1959; s ince  that time, every 
jud ic ia l officer has filed a salary affidavit every two weeks, or the officer has not received 
a paycheck.

SB  161 am ends the ex isting statutes, requiring jud ic ia l officers to aver that no matter 
referred for op in ion or dec is ion  has been uncompleted or undec ided for more than four 
months. Additionally, m embers of the supreme court and the court of appea ls must aver 
that no matter referred to the full court has been uncompleted or undec ided for more 
than e ight months.

It is the v iew  of the Adm inistrative Office of the Court that the existing laws are 
unconstitutional, and that jud ic ia l officers comply with those laws as a matter of comity. 
S im ilar statutes have been struck down in the three states in w h ich  they have been 
cha llenged (Nevada, M ontana, and W isconsin), for reasons w h ich are directly applicable 
under the Alaska Constitution.

First, Art. IV, §13 of the A laska Constitution provides that the salary of a justice or judge 
"shall not be dim inished" w h ile  in office. W ithholding a ju dg e ’s paycheck for weeks or 
months acts to d im in ish the salary.

Second , Art. IV, §1 and §15 of the Alaska Constitution provide that the authority to 
adm in ister the jud ic iary res ides with the supreme court, not with the legislature. Time 
lim its w ith in which jud ic ia l officers are to decide cases relate to the efficient and effective 
functioning of the court system . They apply directly to the work of every judge, every 
day, in every case. Such m anagem ent is a matter of adm inistration w ithin the exclusive 
authority of the suprem e court.

Two additional problems posed by SB 161 have not been addressed in the decis ions of 
other states. The first is the requirement that all members of an appella te court lose their 
paychecks, if one member's actions delay the re lease of a dec is ion beyond eight 
months. This raises issues of fundamental fairness. The second is the application of the 
new  time limits to jud ic ia l officers currently serving on the bench . W e be lieve that this 
vio lates those provis ions of the state and federal constitutions that prohibit the 
im pairment of contracts, by purportedly changing the state's financia l comm itm ent to 
sitting jud ic ia l officers.

W h ile  the adm inistrative office be lieves that SB 161 makes unconstitutional amendments 
to unconstitutional laws, w e are providing this fiscal note in conformance with AS 
24.08.035. It reflects those items that would be necessary for the courts to comply with 
the tim elines in SB 161

As noted above, the six-month rule has been in effect s ince the time of statehood. For 
over forty years, the court system has been funded by the legislature at a level which
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A L A S K A  C O U R T  S Y S T E M
F IS CA L  ANALYS IS  
S EN A TE  B ILL  161

wou ld a llow  trial judges to dec ide matters referred for decis ion w ith in six months of 
re ce ip t It has a lso been  funded to a llow  the appellate judge w ho has b een  ass igned the 
task of authoring a dec is ion (not the entire court) to do so w ithin six months. In FY  2000, 
there w ere 153,495 cases filed in the trial courts, 329 appea ls filed in the court of 
appea ls , and 529 appea ls filed in the supreme court. During FY 2000, there w ere 25 
ins tances in w h ich a justice, judge, or magistrate could not execute a sa lary affidavit and 
had a paycheck w ithheld.

SB  161 substantially reduces the amount of time which trial judges have  to issue 
dec is ions . It reduces the amount of time that appellate judges and justices have to issue 
dec is ions even more dramatically. Swifter justice is an important societal goa l. However, 
because the court system has historically been allocated resources sufficient only to 
com ply with current law. it would require significant additional resources to com p ly with 
the changes proposed by SB 161,

Suprem e Court

Unlike most state supreme courts, the Alaska Suprem e Court is not a cert court for 
purposes of its civ il case load. This m eans that it does not have the d iscretion to reject a 
case; it must hear and dec ide every civil case that is appea led to it, regardless of the 
s ign ificance of the issues invo lved or the merit of the appea l. A cert court is ab le to 
control its caseload, and is therefore able to d ispose of cases more quickly.

For example , the U.S. Supreme Court has n ine justices to share the workload. As a cert 
court, it chose to hear 86 cases during its FY 2000 term. It be lieved that this was the 
num ber of cases it could reasonably dispose of in one year.

The three states closest to Alaska a lso have cert courts. In 1999, the Ca liforn ia  Suprem e 
Court had seven justices to d ivide the workload, and it issued op in ions in 88 cases (13 
per justice). The Oregon Supreme Court also had seven justices, and it issued op in ions 
in 98 cases (14 per justice). The W ashington Supreme Court had n ine  justices, and it 
issued op in ions in 148 cases (16 per justice).

In contrast, the Alaska Supreme Court has only five justices to share the workload. 
However, it issued written op in ions in 153 cases in FY 2000 (31 per justice). Th is is a 
substantia lly greater output than the other courts cited.

G iven  its inability under current law to control its workload, the suprem e court was able 
to issue dec is ions w ithin the eight-month period specified in SB 161 approximate ly 64% 
of the time. It would not be ab le to comply with SB 161 unless an intermediate court of 
civ il appea ls was created, and the supreme court becam e a cert court. This fiscal note 
grovidejJI]£_costs_for establish ing a new court of appeals, using the ex isting court of 
cnm ina l appea ls as a model. An intermediate court of appeals can on ly be created by 
leg is lative action.
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A L A S K A  C O U R T  S Y S T E M
F IS CA L  ANALYS IS  
S EN A TE  B ILL  161

Court of Appeals

The court of appeals has three members to share the workload. It is currently issuing 
decisions within the eight-month period specified in SB 161 approximately 71% of the 
time. While it is possible that the court of appeals could not meet the eight-month 
deadline without expanding its size to five judges, this fiscal note assumes that it would 
be able to do so if its support staff was increased by two attorneys.

Trial Courts

Caseloads vary dramatically throughout the trial courts, both in complexity and volume. 
This fiscal note assumes that the trial courts would be able to meet the four-month 
deadline if the following resources were added:

Certain superior court judges do not currently have a full-time law clerk to assist with 
case management. This note reflects costs to provide a law clerk to those judges 
(Barrow. Kotzebue, and Dillingham).

Certain superior court locations have extremely heavy caseloads per judge or 
exceptionally high trial rates. This note reflects costs to provide one additional superior 
court judge and support staff at those locations (Anchorage, Fairbanks, Palmer, and 
Bethel). Superior court positions can only be created by legislative action.
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Alaska Court System 
SB161 Supporting Documentation for FY02 Costs 
4/4/01

Increased Staffing
Description Criminal Appellate C iv il Appellate Superior Court

Court Court___________Changes

Appellate Court Judge (83A) 141,205
Appellate Court Judge (83A) 141,205
Appellate Court Judge (83A) 141,205

Appellate Courts Staff Attorney (20A) 67,282 67,282
Appellate Courts Staff Attorney (20A) 67,282 87,282
Appellate Courts Staff Attorney (20A) 67,282
Appellate Courts Staff Attorney (20A) 67,282

Law Clerk II (14D) 51,123
Law Clerk II (14D) 51,123
Law Clerk II (14D) 51,123
Law Clerk II (14D) 51,123
Law Clerk II (14D) 51,123
Law Clerk II (14D) 51,123

Law Clerk Travel & Relocation @51500/Clerk 9,000

Executive Secretary (13A) 44,281
Executive Secretary (13A) 44,281
Executive Secretary (13A) 44,281
Secretary II (12A) 41,997

Superior Court Judge - Anchorage (82A) 138,467
Law Clerk - A ichorage (13D) 48,130
Secretary - Anchorage (12A) 41,997
Court Clerk - Anchorage (12A) 41,997

Law Clerk Travel & Relocation @51500/Clerk 1 ,500

Superior Court Judge - Fairbanks (82A) 139,907
Lav/ Clerk - Fairbanks (13D) 54,422
Secretary - Fairbanks (12A) 49,577
Court Clerk - Fairbanks (12A) 49,577

Law Clerk Travel & Relocation @51500/Clerk 1,500

Superior Court Judge - Palmer (82A) 1 38,467
Law Clerk - Palmer (13D) 49,577
Secretary - Palmer (12A) 43,081
Court Clerk - Palmer (12A) 43,081

Law Clerk Travel & Relocation @S1500/Clerk 1,500

P a g e  5



Alaska Court System 
SB161 Supporting Documentation for FY02 Costs 
4/4/01

Increased Staffing
Description Criminal Appellate C iv il Appellate Superior Court

Court Court Changes

Superior Court Judge - Bethel (82A) 145,652
Law Clerk - Bethel (13D) 61,553
Secretary - Bethel (12A) 52,671
Court Clerk - Bethel (12A) 52,671
Superior Court Judge Relocation 10,000

Law Clerk Travel & Relocation @$1500/Clerk 1,500

Law Clerk - Dillingham (13D) 59,658
Law Clerk - Kotzebue (13D) 63,419
Law Clerk - Barrow (6 Months @13D in Barrow) 39,354

Law Clerk Travel & Relocation @$1500/Clerk 4,500

Office Furniture, Supplies, Wan Connection
Office Supplies @$500/position 1,000 8,500 9,000
WAN Connectivity @$360/position 720 6,120 6,480
Computers & Printers @$2500/position 5.000 42,500 45,000
Desks & Chairs@S1500/position  3,000  25,500 28,500

Totals 144,284 1,265,941 1,422,738

FY02 E x p e n s e  C a te g o r ie s

2 ,832,963

P a g e  6



ALASKA STATE LEGISLATURE

Sen. R obin Taylor, C hairm an
Sen. Dave Donley, Vice-Chair 
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Sen. Gene Therriault 
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Senate Judiciary Committee

Stale Capitol 
Juneau, AK 99801-1182 
(907)465-3717 
Fax: (907) 465-3922

SPONSOR STATEM ENT 
SENATE BILL 161 

(3/29/01)

“An Act relating to the withholding of salary of justices, judges, and magistrates; 
relating to requiring prompt decisions by justices, judges, and magistrates; 

and relating to judicial retention elections for judicial officers.”

SB 161 amends AS 22.05.140(b), AS 22.07.090(b), AS 22.10.190(b) and AS 
22.15.220(c) to require judges to make decisions within four months instead o f six 
months. It also requires appellate courts to make decisions within eight months. 
Additionally, it requires information to be published in the state voter’s guide regarding 
the failure o f  any judge or justice to meet these time requirements.

Currently under AS 22.05.140(b), AS 22.07.090(b), AS 22.10.190(b) and AS 
22.15.220(c), judicial officers are required to file an affidavit that no case or matter has 
been uncompleted or undecided for a period o f  more than six months in order to receive 
their salary. SB 161 would require cases to be completed within four months for justices 
and judges to receive their salary. At the appellate court level the time frame would be 
extended an additional four months for final decisions by the entire Court o f  Appeals or 
Supreme Court. The election pamphlet would be required to explain the procedure and 
indicate any judicial officer not issued one or more salary warrants.

The withholding o f  salary warrants is designed to ensure that justices and judges produce 
their decisions in a timely manner. Other states have similar laws. Unfortunately, there 
are Alaska Supreme Court cases that have been pending for over two years. The parties 
in these cases have completed their oral arguments and/or filing o f  the documents 
required and are simply waiting *br the Supreme Court justice to make their decision. 
Justice delayed is truly justice dei5ed.

This information is critical when voters are making decisions regarding the retention o f 
judges. The public should be made aware o f  those justices and judges who are 
consistently late in making their decisions.

Dd/kk
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Supreme Court o f Montana.

A lfred B. C O A T E , P lain tiff and R espondent, 
v.

E .V . "Sonny" O M H O L T , Defendant and  
A ppellant.

No. 82-199.

Submitted Dec. 9, 1982.
Decided April 28, 1983.

State auditor appealed from judgment o f the First 
Judicial District Court, Lewis and Clark County. 
Peter G. Meloy, J ., declaring unconstitutional two 
statutes imposing sanctions on district judges and 
Supreme Court judges if decisions are not reached or 
opinions are not written within procedural constraints 
and time limits set by the statutes. The Supreme 
Court, Shea. J .. held that: (1) statutes violate
constitutional separation-of-powers doctrine, 
constitutional prohibition on diminishing judicial 
salaries during term o f office and impairment of 
contract clauses o f  Federal and State Constitutions, 
and (2) statutes were not authorized under 
constitutional provision giving Supreme Court rule- 
making power, subject to legislative veto.

Aff irmed .

West Headnotes

[1] C onstitutional Law <£=>55 
92k55

(1] Judges @ =22(2)
227k22(2)

Under the separation-of-powers clause, question of 
when cases shall be decided and manner in which they 
shall be decided is a matter solely for the judicial 
branches o f government and statutes providing for 
forfeiture o f  one m onth's pay of a judge if a decision 
is not reached or opinion written within 90 days of 
submission violate the separation-of-powers clause, 
notwithstanding that order directing State Auditor to 
forfeit one m onth's pay was to be issued by the 
Supreme Court. MCA 3-2-104, 3-5-212; Const. Art.
3. § I.

[2 j J u d g e s  @ =22(9)
227k22(9)

Constitutional provision requiring legislature to insure 
strict accountabilities o f revenues received by the state 
and constitutional provision requiring legislature to 
create judicial standards commission did not give 
legislature power to enact statutes imposing time 
limits on judicial decision making and directing 
Supreme Court to order state auditor to withhold one 
m onth's pay of a judge for a violation. MCA 3-2-104 
, 3-5-212; Const. Art. 3, § 1; Art. 7, § 11; Art. 8. 
§ 12.

[3] Judges @ =22(7)
227k22(7)

Constitutional provision prohibiting diminution of 
salaries during term of office is designed to remove 
from lawmakers the temptation to exert control over 
other branches by promise or reward in form of 
increased compensation or threats of punishment by 
way of reduced salaries. Const. Art. 7. § 7.

[4] Judges @ =22(2)
227k22(2)

Fact that statutes authorizing forfeiture of one month's 
pay where decision is not reached or opinion written 
within specified time limit is administered by the 
courts, in that the Supreme Court is to order the State 
Auditor not to issue a warrant for one month's pay, 
does not save the statutes from finding of
unconstitutionality as reducing judicial salaries during 
term of office. MCA 3-2-104, 3-5-212; Const. Art.
7, § 7 .

[5] Constitutional Law @=140(1)
92k l40(l)

[5] Judges @ =22(2)
227k22(2)

Statute providing that judicial decisions must be
reached or opinions written within specified time 
limit, on penalty of forfeiture of one month's judicial 
pay, violate the impairment of contract clauses of the 
State and Federal Constitutions. MCA 2-16-406,
3-2-104, 3-5-212; Const. Art. 2, § 31; U .S.C.A.
Const. Art. I, § 10, cl. 1.

[6] C onstitutional Law @ = 5 5  
92k55

C op r. ©  W est 2001 No C la im  to O r ig . U .S . G o v t. W o rk s
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Once a legislative veto is exercised over a rule of 
procedure promulgated by the Supreme Court, the 
legislature is not empowered to fill the vacuum by 
enacting its own legislation governing appellate 
procedure or lower court procedure. Const. Art. 7, § ' 
2(3).

[7] Judges <®=22(9)
227k22(9)

Constitutional provision giving rule-making power to 
the Supreme Court and veto power to the legislature 
did not authorize enactment of statute providing for 
forfeiture of one m onth's pay if a judge did not reach 
a decision or write an opinion within specified time 
limits. MCA 3-2-104, 3-5-212; Const. Art. 7. § 2(3)

**592 *489 Mike Greely, Atty. Gen., Mike McGrath 
argued. Asst. Any. Gen., Jayne F. Mitchell argued, 
Helena, for defendant and appellant.

Leaphart Law Firm, W. William Leaphart argued, 
Helena. *490 for plaintiff and respondent.

John W. Northey, Helena, for amicus curiae.

SHEA, Justice.

The defendant, E .V . "Sonny" Omholt, Auditor o f the 
State of Montana, appeals from a Lewis and Clark 
County District Court judgment which declared 
unconstitutional two statutes which imposed sanctions 
on district judges and Supreme Court judges if 
decisions are not reached or opinions are not written 
within the procedural constraints and time limits set 
by the statutes.

**593 The District Court declared the statutes 
unconstitutional on three grounds. First, in 
attempting to regulate the internal operations of the 
judiciary by imposing procedures and time limits for 
reaching decisions, the statutes violated the separation 
of powers doctrine as set forth in Article III, § 1 of 
the Montana Constitution. Second, by requiring the 
forfeiture o f one month's pay for a violation, the 
statutes violated Article VII, § 7(1) of the Montana 
Constitution which provides that judicial salaries must 
not be diminished during a term of office. Third, the 
forfeiture of pay provisions violated the impairment of 
contract clauses of Art. I. § 10 of the United States 
Constitution and Art. II, § 31, o f the Montana 
Constitution. We affirm.

The statutes involved, sections 3-2-104 (applicable to 
Supreme Court justices) and 3-5-212, MCA 
(applicable to district judges), operate in essentially 
the same way. We summarize the operation of these 
statutes and we set forth the full text of the statutes in 
Appendix A to this opinion.

Both statutes provide that decisions must be reached 
or opinions written within 90 days of submission. If 
not. another procedure is invoked to allow 30 more 
days to reach die decision or write the opinion. On 
or before the 90th day of submission, a district judge 
or Supreme Court justice, must file an affidavit to the 
chief justice giving the case name and number and the 
reason for delay. The parties involved in the case 
must be given a copy of the affidavit. *491 Upon 
timely filing of the affidavit, the judge or justice has 
an automatic 30 more days to reach a decision or to 
write the opinion. To justify further delay a judge or 
justice must file another affidavit to the Supreme 
Court before the expiration of the 120th day. which 
affidavit must establish good cause for the delay. A 
majority of the Supreme Court must determine 
whether additional time should be given to reach the 
decision or to write the opinion.

The statutes are imprecise as to when or how a 
violation occurs if the affidavits are timely filed. 
However, if no affidavit is filed on or before the 90th 
day of submission, r* on or before the 120th day of 
submission, a violation is automatic. It appears also 
that if an affidavit is timely filed but good cause is not 
shown for an extension of time beyond the 120 days, 
either the Supreme Court by a majority vote, or a 
party to the case, may refer the case to the judicial 
standards commission.

Upon the commission receiving the matter it appears 
that further proceedings and a hearing are 
contemplated before the commission, although the 
statute does not so state. Nonetheless, once the 
judicial standards commission has acted and made a 
recommendation to the Supreme Court, it appears that 
the Supreme Court must then sit as a court of review 
to determine whether the commission’s 
recommendation was proper. If there has been a 
failure to file an affidavit, it appears the commission 
must find a violation, and it further appears the 
Supreme Court would likewise have to find a 
violation, On the other hand, if the question is one of 
good cause for the delay, it appears that the 
commission and this Court are granted some 
discretion in determining whether a violation has

Copr. ©  W est 2001 No C la im  to O r ig . U .S . G o v t. W o rks
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occurred.

If a violation is found this Court is compelled by 
statute to direct the state auditor to withhold a month's 
pay from the district judge or justice-th is pay is 
forfeited.

The plaintiff, a district judge of the Sixteenth Judicial 
District, challenged the constitutionality of these 
statutes, and they were properly held to be 
unconstitutional on three *492 grounds.

PART I. SEPARATION OF POWERS

[ij  The essential question is whether the legislature, 
in enacting time limits and setting forth the 
enforcement procedures for judicial decision- making, 
has exercised a power that properly belongs to the 
judicial branch of government. We conclude that, 
based on the separation of powers clause o f  our state 
constitution, that the question of when cases shall be 
decided and the manner in which they shall be 
decided, is a matter solely for the judicial branch of 
government.

**594 The separation of powers provision, contained 
in the general government section of Art. Ill, § 1, 
1972 Montana Constitution, provides:

"The power of the government of this state is 
divided into three distinct branches-legislative, 
executive, and judicial. No person or persons 
charged with the exercise of power properly 
belonging to one branch shall exercise any power 
properly belonging to either of the others, except as 
in this constitution expressly directed or permitted."

By this provision, each branch of government is 
made equal, coordinate, and independent. By this we 
do not mean absolute independence because "absolute 
independence" cannot exist in our form of 
government. It does mean, however, " ... that the 
powers properly belonging to one department shall not 
be exercised by either of the others." State v. 
Johnson (1926). 75 Mont. 240, 243 P. 1073: State ex 

rel. Judge v. Legislative Finance Corn. (1975), 168 
Mont. 470. 543 P .2d 1317. With only one exception 
(State ex rel. Emerald People's Util. v. Joseph 

(Ore. 1982), 292 Or. 357, 640 P.2d 1011), the 
Supreme Courts of those states called on to answer the 
question have declared that the essential nature of a 
constitutional court encompasses the right to 
determine when a judicial decision will be made.

These holdings are best summarized in a law review 
article *493 entitled, Legislative Control Over

Judicial Rule-Making: A Problem in Constitutional 

Revision (1958), 107 U .Pa.L.Rev. 1,31-32:
"What the holdings do suggest is that there is a third
realm of judicial activity, neither substantive nor 
adjective law, a realm of 'proceedings which are so 
vital to the efficient functioning o f a court as to be 
beyond legislative pow er.' This is the area of 
minimum functional integrity of the courts, 'what is 
essential to the existence, dignity and functions of 
the court as a constitutional tribunal and from the 
very fact that it is a court.' Any statute which 
moves so far into this realm of judicial affairs as to 
dictate to a judge how he shall judge or how he shall 
comport himself in judging or which seeks to 
surround the act o f judging with hampering 
conditions clearly offends the constitutional scheme 
o f the separation of powers and will be held
invalid."

The courts have recognized as the authors state, that 
certain judicial functions require that the courts alone 
determine how those functions are to be exercised. 
Even assuming the right under many state 
constitutions, and indeed, the need for the legislature 
to be involved in rule-making where die courts and 
the legislature have concurrent rule-making power, 
the authors state:

"Grant the necessity for concurrent jurisdiction in 
the field of procedure, immediately another problem 
presents itself. Should there not be some realm of 
judicial adiministration entirely free from legislative 
supervision? Or shall the legislature be permitted to 
dictate to the courts every detail o f  their internal 
regimen: command appellate courts to issue written 
opinions in every case, declare within what time 
cases shall be heard, deny to the court the power to 
issue its mandate until a prescribed period of time 
after judgment shall have elapsed? There are 

spheres of activity so fundamental and so necessary 

to a court, so inherent in its very nature as a court, 

that to divest it of its absolute c o m m a n d  within these 

spheres is to make meaningless the very phrase 

judicial power." (Emphasis added.) 107 *494
U .Pa.L.Rev. at 29- 30.

To the questions posed above the courts have 
answered with virtual unanimity that the separation of 
powers doctrine does not permit the legislature to 
intrude. For example, in Houston v. Williams 

(1859), 13 Cal. 24, the court struck down a statute 
which required that in all cases the California

Copr, ©  W est 2001 No C la im  to O r ig . U .S . G o v t. W o rks
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Supreme Court must render a written opinion with 
reasons. The court said:

"If the Legislature can require the reasons for our 
decisions to be stated in writing, it can forbid their 
statement in writing, and enforce their oral 
announcement, or prescribe the paper upon which 
**595 they shall be written, and the ink which shall 
be used. And yet no sane man will justify any 
absurd pretension, but where is the limit to this 
power if its exercise in any particular be admitted?" 
13 Cal. at 25.

To the same effect, see Vaughan  v. Harp  (1887), 49 
Ark. 160, 4 S.W . 751; O c a m p o  v. Cabangis 

(Pa. 1910), 15 Phil. 626.

In State ex rel. Kostas v. Johnson (Ind. 1946), 224 
Ind. 540, 69 N .E.2d 592, the court struck down a 
statute which forbade a lower court to hold an issue 
under advisement for more than 60 days and which 
deprived the court o f jurisdiction if no decision was 
reached within 90 days. In quoting from one of its 
previous cases, the court stated:

" 'Courts are an integral part o f the government, and 
entirely independent, deriving their powers directly 
from the Constitution, in so far as such powers are 
not inherent in the very nature o f the judiciary. A 
court of general jurisdiction, whether named in the 
Constitution or established in pursuance of the 
provisions o f  the Constitution, cannot be directed, 
controlled, or impeded in its functions by any of the 
other departments of the government. The security 
of human rights and the safety of free institutions 
require the absolute integrity and freedom o f action 
of courts.' " 69 N.E.2d at 595.

In speaking directly to the statute, the court further 
stated:

"495 "(T]he court and not the Legislature must be 
the jedge of the order in which it will dispose of 
cases and what period of time proper disposition 
shall require. There may be. and probably are, 
abuses and unjustified delays by courts in the 
disposition of cases, but the remedy is within the 
judicial branch of the government, not the 
legislative, or perhaps at the polls when a delinquent 
judge comes up for reelection." 69 N.E.2d at 596.

In striking down a statute which limited the time 
within which Ohio courts could hear or determine the 
case, the Ohio Supreme Court in Schario v. State 

(Ohio 1922), 105 Ohio St. 535, 138 N.E. 63, 
declared:

"True, the general subject-matter o f procedure by 
the parties to the cause, proscribing the manner of 
invoking the jurisdiction, the pleadings, and the time 
within which the jurisdiction shall be invoked, in 
short, the adjective law of the case, has always been 
regarded with the proper province of legislative 
action, yet the legislative branch of the government 
is without constitutional authority to limit the judicial 

branch of the government in respect to when it shall 

hear or determine any cause of action within its 

lawful jurisdiction.1' (Emphasis added.) 138 N.E. 
at 64.

And in 1978, an Ohio court struck down a statute 
which set time limits for the trial courts to hear 
testimony on a creditor's claim, and which further 
provided that the trial court lost jurisdiction if the 
testimony was not heard within that time. In holding 
that the statute was directory only and that the court 
did not lose jurisdiction by a failure to hear testimony 
within the statutory time limits, the court said:

" 'A n act of the General Assembly, attempting to 
peremptorily prescribe the time within which any 
court in the exercise of its judicial function shall 
hear or determine a matter properly within its 
jurisdiction, is a legislative invasion of judicial 
power, and. as such, is unreasonable and 
unconstitutional and therefore null and void,' " In 

re McClintock (1978), 58 Ohio Misc. 5. 388 N.E.2d 
762, 766-767.

*496 In State v. Merialdo (Nev. 1954), 70 Nev. 322, 
268 P.2d 922, the Nevada Supreme Court struck 
down a statute which required each district court 
judge, before receiving a monthly salary, to file an 
affidavit to the effect that the judge had no cases 
assigned for decision which were older than 90 days. 
The court held that this statute violated a section of 
the Nevada Constitution which provided that a judge's 
salary could not be reduced during his term of office. 
268 P.2d at 925. The court further held that the 
statute violated the separation of powers clause o f  the 
Nevada Constitution. 268 P.2d at 926.

**596 And, of course, other decisions have struck 
down legislation imposing time limits for judicial 
action. In Waite v. Burgess (Nev. 1952), 69 Nev. 
230, 245 P.2d 994, the Nevada Supreme Court struck 
down legislation which required judicial action within 
fixed time periods as being an unconstitutional 
interference with judicial functions. In Sands v. 
Albert Pike Motor Hotel (Ark. 1968), 245 Ark. 755, 
434 S .W .2d 288, the Arkansas Supreme Court struck
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down a statute which required the circuit court (the 
trial court) to affirm  a w orkm en's compensation 
decision after it has been on file for 60 days. In 
Resolute Ins. Co. v. Seventh Jud. Dist. Ct. of Okl. 

Co., Okl. (W .D.OkJa. 1971), 336 F.Supp. 497, a 
federal judge struck down as an unconstitutional 
legislative interference with judicial functions, a 
requirement that a judge must hear a motion to set 
aside a bail bond forfeiture within 30 days of the 
motion.

The federal courts have struck down provisions of the 
Federal Speedy Trial Act on grounds that the 
requirements for trial within the statutory deadlines 
constitute an unconstitutional encroachment of the 
judiciary. The provisions were held to infringe on 
the constitutionally autonomous power o f the 
judiciary-that is, to violate the separation o f powers 
doctrine. See United States v. Brainer (D.M d.1981), 
515 F.Supp. 627; and United States v. H o ward  

(D.Md. 1977), 440 F.Supp. 1106.

We make no attempt to catalog and discuss all the 
cases *497 bearing on this issue. We emphasize also 
that defendant seems to concede that time limits 
within which judicial decisions must be made are 
properly questions to be decided by the judiciary. 
However, defendant nonetheless puts forth two 
arguments to uphold the validity of the statutes.

He first argues that the statutes are constitutional 
because it is the judiciary which will always be 
making the final decision of how much time should be 
allowed to reach a decision or to write an opinion, and 
as to whether a violation has occurred. Defendant 
ignores, however, several mandatory aspects o f the 
statutes, which we have already mentioned. 
Defendant further ignores the fact that any action to 
be taken by the judiciary-including the forfeiture of 
one month's pay if a violation is found-is mandated 
by the statutes. As the District Court slated: 
"(n|othing i: clearer than that it is the legislature 
which is commanding the forfeiture."

[2] Defendant next argues, without attempting to 
discuss the application o f the separation of powers 
provision to these provisions, that two provisions of 
the Montana Constitution, when read together, can be 
construed to give the legislature the power to enact the 
statutes imposing time limits on judicial decision­
making. He relies on Art. VIII, § 12, which 
provides that: ”[tjhe legislature shall by law insure 
strict accountability of all revenue received and

money spent by the state and counties, cities, towns, 
and all other local governmental entities." (Emphasis 
added.) He further relies on Art. VII, §11 ,  which, 
as it pertains here, requires the legislature to establish 
a five member judicial standards commission. It 
provides: "(t]he legislature shall create a judicial
standards commission consisting of five persons and 
provide for the appointment thereto of two district 
judges, one attorney, and two citizens who are neither 
judges nor attorneys."

The last clause of the separation of powers provision. 
A n. Ill, § 1, declares that one branch shall not 
exercise a power belonging to another branch "... 
except as in this constitution *498 expressly directed 
or permitted." Even by the most liberal construction 
standards we cannot read either Art. VIII, § 12, 
above, or Art. VII, § 11, above, to mean that the 
drafters o f these provisions intended that time limits 
on judicial decision- making would be imposed. In 
fact, defendant's interpretation cannot be reasonably 
implied.

Perhaps the trial court best described the effect of 
sections 3-2-104 and 3-5-212, MCA, in comparing 
them with an attempt by the judiciary to interfere with 
the internal operations of the legislature:

"The totality of the effect of Chapter 375 is to 
interfere with the internal operations **597 of the 
judiciary in the same manner as if the judiciary 
would impose limitations on the legislature as to its 
internal operations, such as the number of 
committees, the lime within which a committee must 
act, the time each legislator must attend the sessions, 
limiting the time of discussion, limiting the time one 
bill must pass from one house to the other and the 
like. All of these legislative functions are internal 
with the legislature and the constitution authorizing 
the legislature to govern its affairs without 
interference from the other constitutional branches 
of government."

PART II. DIMINUTION OF SALARY AND 
IMPAIRMENT OF CONTRACT

Although our decision on the separation of powers 
issue is dispositive, we nonetheless proceed to the two 
additional grounds on which the trial court held the 
statutes to be unconstituiional-diminution of salary 
and impairment of salary. The salary forfeiture 
provisions clearly violate these constitutional 
provisions.
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The penalty provisions of both statutes require a one 
month’s forfeiture of pay in the event o f a violation. 
Section 3-2-104, MCA, which applies to Supreme 
Court justices, provides in pan  that the Supreme 
Court " ... shall order that the state auditor not issue a 
warrant for payment o f services for 1 month, which 
pay is forfeited by the justice." *499 Section 3-5-212, 
which applies to district judges, provides in part that 
the Supreme Court " ...  shall order that the state 
auditor not issue a warrant for payment of services for 
1 month, which pay is forfeited by the judge." The 
trial court held that these statutes constitute both an 
unconstitutional diminution of salary and an 
unconstitutional impairment of contract.

The state constitutional prohibition against diminution 
of judicial salaries during terms of office provides that 
"(ajll justices and judges shall be paid as provided by 
law. but salaries shall not be diminished during terms 
o f office." Art. VII, § 7(1). The federal 
constitutional prohibition against impairment of 
contracts. A n. I, § 10. provides in part: "no state 
shall ... pass any ... law impairing the obligation of 
contracts . . . ” The state constitutional prohibition 
against impairment of contracts, Art. II, § 31, 
provides: "(n]o ... law impairing the obligation of
contracts ... shall be passed by the legislature."

In arguing that the prohibition against reduction of 
judicial salaries is not violated, defendant in effect 
argues that the legislature can do indirectly what it is 
prohibited from doing directly. Defendant concedes 
that the statute mandates a reduction in salary but 
argues that if the judiciary imposes the sanctions 
rather than the legislature, the constitution is not 
violated. This argument, o f course, ignores the fact 
that the judicially-imposed reductions are mandated by 
the statutes.

And assuming that the legislature can indirectly 
violate the constitution by imposing the duties on the 
Supreme Court to forfeit the salaries of judges who do 
not comply with the challenged statutes, the defendant 
next argues that the contract impairment clauses o f the 
United States and Montana Constitutions are not 
violated because the legislature has reserved to itself 
the authority to condition payment of salaries on 
performance of all services required. As applied 
here, defendant claims that the legislature can 
withhold judicial salaries if  a judge does not reach a 
decision *500 within the time limits set by the 
challenged statutes.

[3] A constitutional provision prohibiting diminution 
o f salaries during the term o f office is designed to 
remove from lawmakers the temptation to exert 
control over the other branches by promise of reward 
in the form of increased compensation or threats of 
punishment by way o f reduced salaries. State ex rel. 

Jackson v. Porter (1920), 57 Mont. 343. 188 P, 375. 
In Jackson, we so interpreted the 1889 provision 
which applied to all elected public officers. The 
1889 Constitution also contained a provision applying 
only to judges. Art. VIII, § 29, expressly prohibited 
the salaries o f judges from being increased or 
decreased. The provision with respect to all public 
officials **598 was not earned over to our 1972 
Constitution: however, a similar provision applying 
to judges was, of course, placed in the 1972 
Constitution. Art. VII, § 7 of our present 
Constitution, although now applying only to judicial 
compensation, still embodies the fundamental policy 
considerations set forth in Jackson. See also 

Meriildo, supra, 268 P.2d at 925, where the Nevada 
Supreme Court so interpeted the judicial article of the 
Nevada Constitution which prohibits judicial salary 
reductions during a term of office. This was one 
ground on which the Nevada court struck down 
statutes setting deadlines for judicial opinions and 
requiring affidavits of compliance as a condition of 
getting paid.

(4) We will not, as the defendant urges, sanction an 
indirect violation o f the Constitution by upholding a 
scheme for reduction o f  salaries mandated by the 
legislature but administered by the courts. We must, 
therefore, conclude that the challenged statutes violate 
Art. VII, § 7 of our Constitution forbidding a 
reduction o f judicial salaries during a term of office.

[5] Assuming, however, that it is permissible to 
indirectly violate an express mandate of the 
Constitution, the statutes challenged here nonetheless 
cannot survive a challenge that they violate the 
impairment of contract clauses o f our State and 
Federal Constitutions.

*501 In Olson v. Cory (1980), 27 Cal.3d 203, 164 
Cal.Rptr. 217, 609 P .2d 991, the California Supreme 
Court interpreted the impairment clauses as it affects 
the judiciary 's right to salary set by statute. The 
court held that a judge entering office does so partly 
in consideration o f the salary benefits then offered by 
the state for that office. The court held that if those 
salary benefits are reduced by the legislature during a 
judge's term of office or during the unexpired term of
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a predecessor judge, the judge is nonetheless entitled 
to the contract for benefits during the remainder o f  the 
term. In applying the impairment clause the court 
stated:

"Public employment gives rise to certain obligations 
which are protected by the contract clause o f the 
Constitution. (Citations omitted.) Promised 
compensation is one such protected right. (Citations 
omitted.) Once vested, the right to compensation 
cannot be eliminated without unconstitutionally 
impairing the contract obligation. [Citations 
omitted.) When agreement of employment between 
me state and public employees have been adopted by 
governing bodies, such agreements are binding and 
constitutionally protected." 164 Cal.Rptr. at 
220-21.609 P.2d at 994.

Although defendant concedes the constitutional 
protection accorded judicial salaries through the 
impairment clauses, the argument nonetheless is made 
that no impairment exists if  there is a statutory basis 
for the legislature to condition payment o f salary on 
performance of all services required. Applied here, 
defendant argues that the legislature can properly 
condition payment o f judicial salaries based on timely 
filing of affidavits and timely filing o f  judicial 
decisions. Defendant argues that " ... such failure on 
the part o f a justice or judge constitutes a non- 
performance of required services justifying the 
withholding of the warrant. Clearly, a justice or 
judge has no contractual right to expect payment of 
service he has not rendered."

In searching for a statutory basis for the legislature to 
condition payment, defendant cites but does not quote 
section 2-16-406. MCA, a statute having absolutely 
no application *502 to this case. This statute, in a 
most general way, specifies which services rendered 
by all elected state officials must be considered as 
falling w'iihin the duties for which they are paid their 
annual salaries. Neither withholding of nor forfeiture 
of judicial salaries is contemplated by this statute.

Section 2-16-406. has been in existence since 1895, 
although it has been amended several times over the 
years, It is part o f that chapter dealing with salaries 
of the following elected state officials: the Governor, 
Lieutenant Governor, Chief Justice and Justices [it 
does not cover salaries o f  District **599 Court 
Judges). Attorney General, State Auditor [the 
defendant herej. Superintendent of Public Instruction, 
i'ublic Service Commissioners, Secretary o f  State, 
and Clerk o f the Supreme Court. The preceding

statute (section 2-16-405, MCA) establishes the 
annual salaries for the elected state officials 
mentioned here, Section 2-16-406 specifics, in a most 
general way, the duties that must be performed for the 
salary received. It provides:

"(1) The salary o f each such officer shall be for all 
services required of him or which may hereafter 
devolve upon him by law, including all services 
rendered ex officio as a member of any board, 
commission, or committee, but shall not include 
actual necessary travel,^ lodging, and subsistence 
expenses incidental to his official duties.
"(2) Unless otherwise provided by law, the salaries 
o f  officers must be paid out of the general fund in 
the state treasury monthly on the last day of the 
month."

Defendant’s interpretation o f this statute renders it 
subject to the same constitutional objections made 
concerning the challenged statutes here. We need not 
belabor the point, however, because this interpretation 
is so clearly in error. In effect, defendant argues that 
the legislature can withhold or forfeit the salaries of 
all state officials covered by the statute. Suffice to 
say that this interpretation will undoubtedly come as a 
great shock to those state officials who claim a right 
to their salaries without a requirement that they file 
affidavits or perform their duties within a *503 
specified lime.

We have held that the challenged statutes violate Art. 
VII, § 7(1), which empowers the legislature to set 
judicial salaries subject to the restriction that such 
salaries cannot be reduced during a term o f office. 
The legislature cannot directly establish an annual 
salary by one statute and then indirectly take away any 
part o f that salary by a statute that imposes a 
forfeiture because an affidavit has not been filed or a 
decision has not been filed within the time limits set 
by the challenged statutes. These forfeiture 
provisions just as clearly violate the impairment of 
contract clauses o f the State and Federal 
Constitutions.

PART III. TH E APPLICATION OF ARTICLE VII, 
§2(3)

In light of our holdings in Parts I and II declaring the 
challenged statutes to be unconstitutional, we think it 
important to discuss the role of the courts and the 
legislature as they relate to rule-making for the courts. 
The roles are specified in Art. VII, § 2(3), which 
provides:
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"It [the Supreme Court] may make rules governing 
appellate procedure, practice and procedure for all 
other courts, admission to the bar and conduct of its 
members. Rules of procedure shall be subject to 
disapproval by the legislature in either o f  the two 
sessions following promulgation."

The 1889 Constitution did not contain such a 
provision. The judicial article was silent on the role 
of the Supreme Court in making appellate rules of 
practice or civil rules of practice. It was simply 
assumed that the legislature had unrestricted authority 
to legislate in this area. In fact, before the 1972 
Constitution, any authority of the Supreme Court in 
adopting either appellate rules of procedure or civil 
rules of procedure, came expressly from the 
legislature, with the legislature reserving the right to 
repeal any rules promulgated pursuant to this 
legislative authorization. See sections 3-2-701 
through 3-2-708, MCA, enacted in 1963. Clearly, 
with the adoption o f  the 1972 Constitution, sections 
3-2-701 through 3-2-708. were impliedly repealed, for 
*504 Art. VII, § 2(3) vests the rule-making authority 
in the Supreme Court subject only to legislative veto. 
This provision changed the roles of the Supreme 
Court and the legislature.

We have had only one occasion to interpret this 
clause in an opinion. In Mailer of M c C a b e  (1975), 
168 Mont. 334. 544 P .2d 825, the issue was whether 
the legislature or this Court could set the standards for 
admission to the bar. In interpreting Art, VII. § 2(3)
. we held that this Court has the exclusive control 
over admission to the bar and conduct of members of 
the bar. Concerning the remaining portion o f (3) we 
stated:

"*600 "The second sentence of subdivision (3) 
obviously means, without the necessity for any 
strained construction, that as to rules of appellate 
procedure and rules of procedure for other courts, 
such as the Montana Rules of Civil Procedure, the 
promulgation of such rules is subject to disapproval 
by the legislature." 168 Mont. at 339, 544 P.2d at 
828.

[6J Without question. Art. VII, § 2(3) vests in the 
Supreme Court the authority to adopt rules for 
appellate procedure and trial and appellate procedures 
"for all other courts." Just as clearly, the legislature 
is empowered to veto any such rules promulgated by 
this Court. However, once a legislative veto is 
exercised, the legislature is not empowered to fill the 
vacuum by enacting its own legislation governing

[7J We have held in Part I o f this opinion that the 
challenged statutes constitute a direct infringement on 
the functional and constitutional integrity of the 
judiciary as a separate branch of government, and 
therefore that the statutes violate the separation of 
powers clause (Art. Ill, § 1) of our State Constitution. 
The constitutional provision giving rule-making power 
to the Supreme Court and veto power to the 
legislature, does not encompass the kind of legislation 
embodied in the challenged statutes. We held that 
time limits within which judicial decisions must be 
reached, fall within what we recognized as the " ... 
third realm o f judicial activity, neither substantive nor 
adjective [procedural) *505 law, a realm of 
'proceedings which are so vital to the effective 
functioning of the courts as to go beyond legislative 
pow er.' " 107 U.Pa.L.Rev. at 31-32. The internal 
operations of the courts, this third realm of judicial 
proceedings, are not subject to legislative veto:

"A constitutional [provision such as Art. VII, § 2(3)
] which expressly reserves ultimate authority over 
procedure to the legislature need not be feared as 
sanctioning legislative invasion of this last judicial 
stronghold.... So long as a constitution maintains 
the fundamental separation o f  powers [Art. Ill, § 16, 
1972 Mont.Const.) this area of functional 
independence of the judiciary will be preserved in 
the very grant of judicial power." 107 U.Pa.L.Rev. 
at 33.

If we held, however, that the separation of powers 
doctrine was not violated, we would then be required 
to examine the statutes in light of Art. VII, § 2(3), 
which gives only the veto power to the legislature. 
The question would be whether the legislature, in the 
face o f Art. VII, § 2(3), could validly enact statutes 
setting time limits (with sanctions other than a 
forfeiture or loss of judicial salary) for the judiciary to 
reach its decisions. Again, we would be required to 
strike down the legislation as having gone beyond the 
authority conferred on the legislature as provided for 
in this constitutional provision.

The trial court aptly described the situation that 
would exist if the statutes were considered to be 
procedural rules and therefore necessarily subject to 
the requirements and restrictions of Art. VII, § 2(3): 

"Chapter 375 [sections 3-2-104 and 3-5-212) is a 
statute which attempts to govern the internal conduct 
of judicial business. Like the rules governing 
conduct of members o f the bar, it is not a procedural

appe lla te  procedu re o r low e r cou rt p ro cedu re .
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rule within the meaning o f the Montana 
Constitution, Article VII, Section 2(3). Even if the 
Supreme Court adopted the language of Chapter 375 
as as procedural rule, the legislature has only the 
power, under Article VII, o f  the Montana 
Constitution to disapprove."

It is therefore clear that if  in Parts I and II of this 
opinion *506 we did not find the constitutional 
violations complained of, we would nonetheless be 
required to hold that the legislature exceeded its 
constitutional power under A n. VII, § 2(3) in 
enacting the legislation.

For all of these reasons we hold the challenged 
statutes to be unconstitutional. The judgment of the 
District Court is affirmed.

HASWELL, C .J., and HARRISON, W EBE.i, 
SHEEHY, MORRISON and DALY. JJ .. concur.

**601 APPENDIX A 
3-2-104. S alaries-expenses. (1) The salaries o f 
justices of die Supreme Court are provided for in
2-16-405.
(2) If any cause, motion, or other proceeding 
remains pending and undecided for a period of 90 
days after submissic.. for decision, the justice of the 
Supreme Court who has been assigned to write the 
opinion, order, or decision o f the court shall submit 
an affidavit on or before the 90th day to the chief 
justice setting forth the case name, cause number, 
and the reason the matter has not been decided. 
Copies of the affidavit must be furnished to all 
parlies to the matter pending. A cause, motion, or 
other proceeding is considered submitted for 
decision when all hearings have been held and final 
briefs have been submined by all parties to the 
matter pending. Upon the filing of the affidavit, the 
justice shall have an additional 30 days to decide the 
matter which has been submitted. No cause, 
motion, or other proceeding may remain undecided 
for more than 120 days after submission for decision 
without the approval of a majority of the other 
members of the Supreme Court for good cause 
shown in an affidavit requesting additional time. If 
a justice o f the Supreme Court violates the 
provisions o f this section, any party to a matter 
pending in violation o f this section or, by a majority

vote, the other members o f  the Supreme Court may 
refer the matter to the judicial standards *507 
commission. If the Court, acting upon the 
recommendation of the commission, determines the 
Justice is not in compliance with this section, it shall 
order that the State Auditor not issue a warrant for 
payment o f services for 1 month, which pay is 
forfeited by the justice.
(3) Actual and necessary travel expenses of the 
justices of the Supreme Court shall be the travel 
expenses, as defined and provided in 2-18-501 
through 2-18- 503, incurred in the performance of 
their official duties.
3-5-212. Subm ission o f affidavit—paym ent of 
salary-com m ission  to determ ine com pliance. (1) 
If any cause, motion, or other proceeding remains 
pending and undecided for a period of 90 days after 
submission for decision, the district court judge 
before whom the matter is pending shall submit an 
affidavit on or before the 90th day to the Chief 
Justice of the Supreme Court setting forth the case 
name, cause number, and the reason the matter has 
not been decided. Copies o f  the affidavit must be 
furnished to all parties to the matter pending. A 
cause, motion, or other proceeding is considered 
submitted for decision when all hearings have been 
held and final briefs have been submitted by all 
parties to the matter pending. Upon the filing of the 
affidavit, the district judge shall have an additional 
30 days to decide the matter which has been 
submitted. No cause, motion, or other proceeding 
may remain undecided for more than 120 days after 
submission for decision without the approval of a 
majority of the Supreme Court for good cause shown 
in an affidavit requesting additional time.
(2) If a district judge violates the provisions of this 
section, any party to a matter pending in violation of 
this section or, by a majority vote, the Supreme 
Court may refer the matter to the judicial standards 
commission.
(3) If the Supreme Court, acting upon the 
recommendation of the commission, determines that 
the judge is not in compliance with this section, it 
shall order that the State *508 Auditor not issue a 
warrant for payment of services for 1 month, which 
pay is forfeited by the judge.

END OF DOCUMENT
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Supreme Court o f Nevada.

STA TE ex rel. W ATSON 
v.

M E R IA LD O .

No. 3786.

March 29, 1954.
Rehearing Denied April 12, 1954.

Original mandamus proceedings by district court 
judge to compel state controller to deliver to him 
warrants for payment o f  his salary notwithstanding 
petitioner's failure to File an affidavit that no case, 
which had been submitted for more than 90 days 
remained undecided. The Supreme Court. Badt, J.. 
held that the statute, requiring each district judge, 
before receiving any monthly salary, to File an 
affidavit setting forth, inter alia, that no case which 
had been submitted to him as district judge for a 
period of more than 90 days remained undecided, was 
unconstitutional.

Writ issued.

West Headnotes

[1] Constitutional Law <°?=367 
92k67

The courts possess the entire body of intrinsic judicial 
power of the state. Const, an . 3. § I.

[2] C onstitutional Law  0 = 5 2
92k52

[2] Constitutional Law 0 = 7 9
92k79

Neither legislative nor executive branch o f the 
government may assume to exercise any part of 
intrinsic judicial power o f the state, and district court 
cannot be directed, controlled or impeded in its 
functions by either o f  those branches. Const, art. 3, §
1,

[3] Constitutional Law 0 = 5 5  
92k55

[3] J u d g e s  0=22(2 )
227k22(2)

Statute imposing no forfeiture but requiring each 
district court judge, before receiving any monthly 
salary, to file an affidavit setting forth that no case 
which has been submitted to him as district judge for a 
period of more than 90 days, remains undecided, has 
effect of coercing filing of decisions within 90 days, 
and therefore exceeds constitutional power of 
legislature to fix compensation o f judges and violates 
separation of powers provision of constitution. 
N .C .L . 1929. § 8433. as amended Laws 1953. c. 54; 
Const, an . 3, § I; an. 6. § 15.

[4] C onstitutional Law <2=55 
92k55

[4] Judges <2=22(2)
227k22(2)

Statute requiring each Supreme Court justice, before 
receiving any monthly salary, to file affidavit setting 
forth that no case has been assigned to him for 
preparation of opinion for more than 90 days, has 
effect of coercing filing of decisions within 90 days, 
and therefore exceeds constitutional power of 
legislature to fix compensation o f judges and violates 
separation o f powers provision of constitution. 
N .C .L . 1929, § 8433, as amended, Laws 1953, c. 54; 
Const, an . 3, § 1; art. 6. § 15.
**923 *322 George E. Marshall, Las Vegas, for 

petitioner,

W. T. Matnews. Atty. Gen.. George P. Annand, 
William N. Dunseath, John W. Barrett. Deputy Attys. 
G en., for respondent.

*323 BADT, Justice.

This petition presents for determination the question 
of the constitutionality of § 8433, N .C .L . 1929, as 
amended, requiring a district judge, before he may 
receive his monthly salary, to file an affidavit with the 
controller showing that no cases remain undecided 
which have been submitted to him for more than 
ninety days. We hold that the statute in question 
violates constitutional limitations.

Petitioner is the duly elected, qualified and acting 
judge of the Seventh Judicial District Court o f the 
Slate of Nevada, in and for the Counties of White 
Pine and Lincoln and the legislature heretofore fixed 
his salary at S7.200 per year, payable in monthly 
installments. He alleges that respondent state 
controller refuses to deliver his warrants for his salary
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tor the past seven months, which refusal is based upon 
the petitioner's failure to execute the affidavit
required by the statute, but that such statute is in
violation of the constitution, is void and of no effect 
and is no justification for the controller's refusal to 
deliver the warrants. [FN1J

FN1. When this matter became at issue before us 
upon the complete filing of the briefs, counsel for both 
parties tendered an oral stipulation for the submission 
thereof on the briefs and without oral argument. We 
entered an order refusing to honor this stipulation, for 
the reason that many matters in connection with 
petitioner's refusal to sign the affidavit had come to 
the attention of the court and caused the court great 
concern and that the court desired to make certain
inquiries of counsel. Upon the conclusion of the oral
argument we ordered that there be furnished to the 
court certificates from each county clerk in the state 
indicating what if any cases argued and submitted to 
petitioner remained undecided after being submitted 
for a period over ninety days. The attorney general 
thereafter filed certificates from each county clerk, 
from which it appeared that no cases remained thus 
undecided. We thereupon ordered this matter 
submitted.

The act in question is § 8433, N .C .L . 1929, as *324 
amended by Stats. 1953, c. 54, p. 49, reading as 
follows:

'Section 1. Section 5 of the above-entitled act, 
betng section 8433, N .C .L ., 1929, is hereby 
amended to read as follows:
'Section 5. Each district judge shall, before 
receiving any monthly salary, file with the cleric of 
each county within his district and with **924 the 
state controller, an affidavit in which shall be set 
forth the number of cases, motions or other matters 
submitted to him as such district judge, regardless of 
the district in which he was sitting at the time o f the 
submission of said cases, motions or other matters 
which remain undecided, and that no such case, 
motion or matter remains undecided which has been 
submitted for a period o f more than ninety days.
'Sec, 2. This act shall be effective upon passage and 
approval.'

The section before die 1953 amendment, enacted in 
1913, was restricted to cases submitted to the judge 
when sitting in his own district. The original act. 
Stats. 1891. c. 25. p. 28, was entitled 'A n Act to 
prevent unnecessary delay in rendering judicial 
decisions by the Courts o f this State.' It contained but 
two sections and required among other things that 'No

* * " Judge of the District Court * * " be allowed to 
draw or receive any monthly salary unless he shall 
take and subscribe an affidavit • « • that no cause in 
his court remains undecided that has been submitted 
for the period of ninety days.' Section 2 required the 
filing of the affidavit with the state controller. The 
1913 act, amended in 1953, is entitled, in part, 'to 
prevent unnecessary delay in rendering judicial 
decisions'. The constitutional provisions involved are 
Section 15 of Article VI o f the constitution, 
concerning the compensation of judicial officers and 
section 1 of Article III concerning the division of the 
powers of the government. The first o f these reads, 
in pan, as follows:

'Compensation of Judicial Officers. § 15. The 
justices of the supreme court and district judges shall 
each *325 receive quarterly for their services a 
compensation to be fixed by law, and which shall 
not be increased or diminished during the term for 
which they shall have been elected, ' '

The second reads as follows:
'The powers of the government of the State of 
Nevada shall be divided into three separate 
departm ents-the legislative, the executive, and the 
judicial: and no person charged with the exercise of 
powers properly belonging to one of these 
departments shall exercise any functions 
appertaining to either o f the others, except in the 
cases herein expressly directed or permitted,'

In Ratliff v. Sadlier, 53 Nev. 292, 299 P. 674, 675, a 
judgment was attacked as being coram non judicc and 
void because in violation of § 5227, Revised Laws of 
1912, reading in part: 'Upon a trial o f a question of 
fact by the court its decision must be given * * * 
within thirty days after the cause is submitted for 
decision.' This court held the statute to be directory 
merely.

In the recent case of Waite v. Burgess, 69 Nev. 230, 
245 P.2d 994, 996, a motion was made to dismiss the 
appeal by reason of the statute providing that unless 
sureties on an appeal bond, after exception to their 
sufficiency, justify before the judge within five days, 
on notice, the appeal shall be regarded as if no such 
undertaking had been given. The filing of the 
undertaking being a jurisdictional requirement, such 
failure would then have invalidated the attempted 
appeal. The appellant had appeared with his sureties, 
within time, for such justification but the matter was 
set down by the judge for a later date beyond the five 
day period. This court held that the statute 'should be
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construed as demanding diligence on the part of the 
litigants rather than as an oppression upon the judge's 
duties of deliberation and of orderly administration of 
justice * * * [and] should be regarded as directory 
only ', when relating to judicial functions. Of special 
importance to the present case is this language used by 
the court:

*326 'It is recognized that legislation undertaking to 
require judicial action within fixed periods of time is 
an unconstitutional legislative interference with 
judicial functions. State ex rel. Kostas v. Johnson, 
224 Ind. 540, 69 N .E.2d 592. 168 A .L.R . 1118; 
Atchison, Topeka & Santa Fe Ry. Co. v. **925 
Long, 122 Okl. 86, 251 P. 486; Scbario v. State, 
105 Ohio St. 535, 138 N.E. 63 , 64. In Schario v. 
State, supra, it was stated: 'W hether or not justice 
is administered without 'denial or delay' is a matter 
for which the judges are answerable to the people, 
and not to the General Assembly of Ohio. 
Manifestly, when a case can be heard and 
determined by a court must necessarily depend very 
largely upon the court docket, the quantity of 
business submined to the court, the nature, the 
importance, and the difficulties anending the just and 
legal solution o f matters involved.”

[I![2) The Indiana. Oklahoma and Ohio cases cited 
m Waite v. Burgess, supra, all hold firmly, under 
constitutional provisions similar to our own, that the 
legislative branch of the government may not 
constitutionally limit the judicial branch in respect to 
the time within which it shall determine cases within 
its jurisdiction. They held, under similar but not 
precisely the same conditions, that old and well 
established principles were involved-the separation 
and independence of the three branches of 
government. Nothing can be clearer than that, under 
our constitutional provision, our courts 'possess the 
entire body o f the intrinsic judicial power of the 
state'. [224 Ind. 540, 69 N .E.2d 594.] This being 
so. neither the legislative nor the executive branches 
of the government may assume to exercise any part o f 
that judicial power, and the district court cannot be 
directed or controlled or impeded in its functions 'by 
either of those branches.' State ex rel. Kitzmeyer v. 
Davis. 26 Mev. 373. 68 P. 689. See also Ex parte 
Tully, 4 Ark. 220, 38 Am.Dec. 33.

Respondent seeks to distinguish the cases above *327 
referred to by pointing to language in those decisions 
indicating that the action taken in striking down the 
several legislative acts involved was because such acts 
sought to deprive the court of a constitutionally vested

jurisdiction to hear and determine certain cases. We 
think the cases go much further. They emphasize the 
wisdom of constitutional provisions guarding the 
independence o f the judiciary and protecting it against 
all unwarrantable interference concerning the payment 
o f  salaries. They deplore any attempt that might 
'bend the judiciary into mere instruments' of the will 
o f the legislature or might 'drive or degrade judges 
from the bench' by depriving them of pans o f their 
compensation. Even in California, where provisions 
similar to our statute are written into the state 
constitution, it was said in Wyatt v. Amot, 7 
Cal.App. 221, 94 P. 86. 89: 'W e think it is clear that 
the matter of the time when a judge may decide a case 
submitted to him for decision is as much a matter of 
judicial discretion and judgment as the matter o f how 
he may decide it.'

[3] Respondent contends that § 8433, N .C .L. 1929. 
as amenocd. Stats. 1953, p. 49, imposes no forfeiture 
for failure o f a judge to decide a case within ninety 
days after submission, deducts nothing from his salary 
and subjects him only to a delay until such time as he 
may bring himself within the statute. We do not find 
this convincing. The withholding of a judge's salary 
for weeks or months might indeed be just as 
embarrassing and detrimental as an actual forfeiture 
o f a part o f such salary. Records submitted on appeal 
to this court sometimes contain thousands of pages of 
testimony and exhibits. A jury case recently tried in 
one of our district courts occupied some fifty court 
days. Consideration of a motion for new trial in that 
case might have required a study o f  that entire record 
and a decision could not conceivably have been 
expected within ninety days of the submission o f the 
motion. Respondent suggests that in *328 cases of that 
kind counsel are ordinarily agreeable to stipulating for 
a resubmission. This does not remove the onus o f the 
statute. Counsel may refuse to stipulate, and an order 
of resubmission may not be made, under section six of 
the act, without written stipulation.

Respondent refers us to several California cases but, 
as we have noted, the California provision appears in 
its constitution. **926 Respondent concedes that if 
the statute commanded the judge to render his 
decision within ninety days, such situation would 
come within the condemnatory language found in the 
cases cited. The coercive means employed by the 
statute approach so closely to the actual command, 
however, that we do not consider the distinction 
important.
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Respondent relies on State v. Atherton, 19 Nev. 332, 
10 P. 901, upholding the provisions o f section 6 o f the 
Act o f March 4, 1885, Stats.1885, p. 60, General 
Stats. 1885, § 2490. providing for payment of salaries 
monthly to the district judges out o f the special fund 
created by the quarterly payments into said fund by 
the treasurers o f the respective counties o f  the sums 
fixed by the redistricting act. This court there 
contented itself with the simple statement that there 
was no constitutional objection to such method of 
payment, and that the provision for payment in 
monthly installments did not violate the provisions of 
section 15 of Article VI o f the constitution. We do 
not find in the Atherton case any support for the 
present act.

We conclude that under the act in question the 
limitations placed by the legislature upon the right o f a 
district judge to be paid his compensation exceeded 
me grant o f power provided in section 15 of Article
VI. and that the coercion placed upon district judges 
to cause them to file their decisions within ninety days 
was likewise a violation o f the provisions o f  section 1 
o f Article III o f the state constitution. Such being the 
case and the state controller having advanced no other 
reason for *329 his refusal to deliver the warrants in 
question, the writ of mandate must issue as prayed 
for. It is so ordered.

EATHER, C. J ., and MERRILL. J ., concur.

On Petition for Rehearing.

PER CURIAM.

[4] Respondent, conceding that the original petition 
attacked only § 8433. N .C .L . 1929, as amended, being 
§ 5 of 'A n act in relation to courts o f record, to 
prevent unnecessary delay in rendering judicial 
decisions. * * * ,' now asserts that our order granting 
the precise relief prayed for, leaves in doubt the. 
validity of the remaining seven sections of the entire 
act. He calls our attention to the fact that § 2 of the 
act, being § 8430, N .C .L . 1929, requires, among 
other things, that each of the supreme court justices, 
before receiving any monthly salary, shall file in his 
office an affidavit reciting that no case has been 
assigned to him for preparation o f opinion for more 
than ninety days etc.; that we have not struck down 
said § 2 and that the respondent state controller needs 
the aid o f this court as a guide to his official duties 
under § 2 and other sections of the act.

We think it clear from our opinion that § 2 o f the act, 
being § 8430, N .C .L. 1929, is subject to the same 
infirmaties as § 5, § 8433, N .C .L . 1929, and we so 
hold. No official duties of the state controller are 
affected by any of the remaining six sections, and 
further consideration of such sections would be 
unwarranted in this proceeding.

Rehearing denied.

END OF DOCUMENT

Copr. ©  W est 2001 No C la im  to O r ig . U .S . G o v t. W o rks



*END*END*END*END*END*END*END*END*END*END*END*END*END*END*END*END*END*END*END*END*END*ENC

3 13350  - M IC H IE L S O N ,P E G G Y

Date and Time Printing 504/03/200105:22:56 pm (Central)

Date and Time Printing Ended: 04/03/2001

Offline Transmission Time:

Number o f Requests in Group: 1

Number o f Documents Charged: 1

Number o f Lines Charged: 0

05:22:56 pm (Central) 

05:22:58 pm (Central) 

0 0 :0 0 :0 2

END*END*END*END*END*END*END*END*END*END*END*END*END*END*END*END*END*END*END*END’ END*END*



348 N . W .2d 559
(C ite  a s : 118 W is .2 d  762, 348 N .W .2 d  559)

Page 1

Supreme Court of Wisconsin.

In the M atte r o f the  C om plaint Against Judge 
W arren  A. GRADY, C ircu it C ourt 

Judge, B ranch 2, O zaukee C ounty, W isconsin.

No. 82-2234-J.

Argued Jan. 4, 1984.
Decided May 30, 1984.

In judicial disciplinary proceeding, the Supreme 
Court held that: (1) statute, establishing time limits 
within which judges are to decide cases and 
conditioning receipt o f  salary upon compliance with 
statute, concerns efficient and effective functioning of 
court system, a matter of court administration within 
exclusive authority of judicial branch of government 
and, hence, statute represents unconstitutional 
intrusion by legislature into that area; (2) Supreme 
Court would adopt rule establishing times within 
which a judge shall be expected to decide matters 
after submission in final form and requiring judge to 
report to judicial administrative authorities on regular 
basis the status o f cases pending beyond that time 
period: and (3) failure of circuit court judge to be 
prompt in performance of his duties and to organize 
his court and supervise court personnel so that 
business of the court can be dispatched with 
promptness and convenience, constituting "judicial 
misconduct," together with filing o f affidavit forms 
with knowledge that they misrepresent status of 
pending cases, warrants reprimand.

Reprimand ordered.

Abrahamson, J ., concurred in part and filed opinion.

Ceci, J ., concurred and filed opinion.

West Headnotes

[1 ] Judges @ =  11(8)
227k 11(8)

Findings of fact made by panel in judicial disciplinary 
proceedings must be accepted unless they arc against 
great weight and clear preponderance o f the evidence.

(2) C onstitutional Law @ =42(1)
92k42( I)

Person charged with violation of statute has

fundamental due process right to challenge 
constitutionality of that statute. U .S.C .A . 
Const.Amend. 14.

[3] Constitutional Law <@=42.1(1)
92k42.1(1)

Circuit court judge charged with judicial misconduct 
for having persistently failed to perform official duty 
to comply with provisions of statute has personal stake 
in outcome o f proceeding and, therefore, has standing 
to challenge constitutionality of the statute, since he 
may merit discipline for misconduct if statute 
constitutionally establishes judicial duties. W .S.A.
757.025.

[4] C onstitutional Luw <@=45 
92k45

Even if circuit court judge did not have standing to 
attack constitutionality of statute establishing judicial 
duties, the Supreme Court could raise and decide the 
constitutional issue sua sponte, since the statute affects 
the judicial system o f the state. W .S.A. 757.025; 
W .S.A . Const. Art. 7, § 3(1).

[5] C onstitutional Luw <@=50 
92k50

In certain areas of "shared power," one branch of 
government may exercise power conferred on another 
only to extent that it does not unduly burden or 
substantially interfere with the other branch's exercise 
o f its power.

[6] Constitutional Law <@=50 
92k50

As to zones o f authority constitutionally established 
for each branch of government upon which any other 
branch of government is prohibited from intruding, 
"unreasonable burden" or "substantial interference" 
test utilized in instances of "shared power" does not 
apply; any exercise of authority by another branch of 
government is unconstitutional.

[7] C onstitutional Law <@=55 
92k55

[7] Judges @ =22(2)
227k22(2)

Statute, establishing time limits within which judges
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arc to decide cases and conditioning receipt o f  salary 
upon compliance with statute concerns efficient and 
effective functioning o f  court system , a matter o f  
court administration within exclusive authority o f  the 
Supreme Court and. hence, statute represents 
unconstitutional intrusion by legislature into that area 
of exclusive judicial authority. W .S .A . 757,025; 
W .S.A . Const. Art. 7, § 3 (1 ) .

[8] Courts <®=>80(1)
106k80(l)

Upon determining statute establishing time limits 
within which judges arc to decide cases and 
conditioning receipt o f  salary upor ''ompliance with 
statute to be unconstitutional legislative intrusion into 
area o f  exclusive judicial authority, the Supreme 
Court has adopted a rule providing reasonable time 
period for judicial decision making and procedures for 
certifying and giving to judicial administrative 
authorities notice o f  status o f  cases and need for 
additional time to dispose thereof. W .S .A . 757.025; 
W .S.A . Const. Art. 7. § 3(1).

[9J Judges <®=311(4)
227k 11(4)

Failure o f circuit court judge to be prompt in 
performance o f  his duties and to organize his court 
and supervise court personnel so that business o f  the 
court can be dispatched with promptness and 
convenience, even though due in part to admittedly 
heavy caseload, constitutes "judicial misconduct" 
which, together with Filing o f  affidavit forms with 
knowledge that they misrepresent status o f  pending 
cases, warrants reprimand. SCR 60.001 et seq., 
60.01(4).
**561 *764 Daniel W. Hildebrand (argued), *765 

Ross & Stevens, S .C ., and Natalie Smith, Madison, 
on brief, *764 for the Judicial Commission o f  the 
Stale o f  Wisconsin.

*765 William G. Bunk (argued), Patrick R. Griffin 
and Bunk, Doherty & Griffin, S .C ., West Bend, on 
brief, for the Honorable Warren A. Grady.

PER CURIAM .

Judicial disciplinary proceeding; reprim and  
imposed.

We review, pursuant to sec. 757.91, Stats., the 
findings o f  fact, conclusions o f  law and

348 N.W.2d 559
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recommendation o f  the judicial conduct panel in the 
judicial disciplinary proceeding brought by the 
Judicial Commission against the Honorable Warren 
A Grady, circuit judge for Ozaukee county, for his 
alleged persistent failure to perform official duties. 
The panel has recommended that Judge Grady be 
reprimanded for his persistent failure to be prompt in 
the performance o f  his official duties, his persistent 
failure to organize his court for the prompt disposition 
o f judicial business, and his persistent failure to 
decide matters within the time period provided by sec.
757.025, and to file affidavits pursuant to that statute 
accurately reporting the status o f undecided cases. 
The panel recognized that Judge Grady's delay in 
deciding cases is explained in part by the substantial 
number and increased variety o f  cases assigned to him 
following court reorganization in 1978. The panel 
also noted that during his twenty-one years as a 
county and circuit judge, Judge Grady has earned the 
reputation o f being a hard-working, fair, and 
honorable judge and that he is now fully and timely 
performing his official duties established by sec.
757.025, Stats. While we do not accept all o f  the 
panel’s conclusions, we agree that a reprimand of 
Judge Grady is appropriate discipline under the 
circumstances o f  this case.

*766 The Judicial Commission's complaint, as 
amended, charged Judge Grady with the following 
judicial misconduct: [FN1|

FN1. In the context o f  judicial discipline, sec. 
7 5 7 .8 1 (4 ) , S lats., defines “ misconduct" to include;
" (a ) W ilfu l violation o f  a rule o f  the code o f  judicial 
ethics.
"(b ) W ilfu l o r persistent failure to perform official 
duties." The Code o f  Judicial Ethics. SCR chapter 60. 
prescribes standards o f  judicial conduct, including:
SC R  6 0 .0 1 (4 ) "A judge should be prompt in the 
performance o f  his o r her duties, recognizing that the 
time o f  litigants, ju ro rs , witnesses and attorneys is o f 
value. A judge should organize his o r i. r court and 
supervise the personnel under his o r her charge so that 
the business o f  the court is dispatched with promptness 
and convenience."
That Code also establishes rules o f  judicial conduct, 
which are " o f sufficient gravity to warrant sanctions if 
they arc not obeyed ," SCR 60 .02 , including:
"SCR  60 .13  A judge shall not indulge in gross 
personal misconduct."
"SCR  60 .17  An aggravated and persistent failure to 
comply with the standards o f  SCR 60.01 is a rule 
vio lation ."
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( 1) the aggravated and persistent failure to be prompt 
in deciding cases and to organize his court for the 
prompt and efficient disposition o f  judicial business, 
alleged to constitute a willful violation o f  a rule o f  the 
Code o f  Judicial Ethics, SCR 60.01(4) and 60.17, 
sec. 757.81(4)(a), Stats.;

(2) the w illful or persistent failure to render 
decisions in cases submitted to him in final form for 
decision within 90 days, plus an additional 90-day 
period of **562 extension, as provided in sec.
757.025, Stats., alleged to constitute a willful or 
persistent failure to perform official duties, sec.
757.8 l(4)(b):
(3) the willful and persistent filing o f  forms 
purporting to be affidavits required by sec. 757.025,
Stats., claiming entitlement to salary despite his 
persistent failure to render decisions within the 
90-day time period specified in that statute or certify 
in the record o f  applicable *767 cases his inability to 
do so, alleged to constitute gross personal 
misconduct, SCR 60 .13 , a willful violation o f  a rule 
of the Code o f  Judicial Ethics, sec. 7 5 7 .8 l(4)(a), 
and a willful or persistent failure to perform official 
duties, sec. 757 .8  l(4)(b).

The Judicial Comm ission subsequently withdrew by 
stipulation all allegations o f  gross personal misconduct 
and willful violation o f  the rules o f  the Code of 
Judicial Ethics. There remained the allegations that 
the judge's conduct constituted judicial misconduct as 
a willful or persistent failure to perform official 
duties.

[1] This judicial disciplinary proceeding was before 
the panel, consisting o f  the Honorable John A. 
Decker, Honorable Charles P. Dykman and 
Honorable John P. Foley, Presiding Judge, on 
stipulated facts, supplemented by testimony presented 
at a hearing. We will accept the panel's findings of 
fact unless those findings are clearly erroneous. This 
is the same standard o f  review expressed i.i prior 
judicial disciplinary proceedings that a panel’s 
findings o f  fact must be accepted unless they are 
against the great weight and clear preponderance of  
the evidence. In M atter o f  Complaint Against 
Seraphim. 97 W is.2d 485, 509, 294 N .W .2d 485 
(1980), D isciplinary Proceedings Against Guay, 101 
Wis.Zd 171, 175, 303 N .W .2d 669 (1981), See. 
Rabertson-Ryan v. Pohlhammer, 112 W is.2d 583, 592 
In.. 334 N .W .2d 246 (1983).

The panel made the following findings o f  fact 
consistent with a stipulation o f  die parties:

348 N.W.2d 559
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Between 1979 and 1982 Judge Grady's decision in 
each o f  21 cases over which he presided was made 
more than six months after the case had been 
submitted to him in final form for decision, [FN2j

FN 2. O f those 21 cases, six were decided less than a 
year after submission in final form , nine were decided 
between one and two years, three between two and 
three years, one between four and five years, and. the 
most extreme examples, two small claims actions fo r 
unpaid wages were decided more than seven years 
after a ll testimony, evidence and argument had been 
submitted to the judge.

*768 As o f  June 3, 1982, there were at least 21 
cases awaiting decision by Judge Grady, 14 o f which 
had remained under submission for more than six 
months.
Judge Grady had no system for keeping track o f  
cases so that those under submission for 90 days or 
more could be brought to his attention, although he 
initiated such a system after the Judicial Commission 
filed its complaint in this disciplinary proceeding. 
Each month o f  1979 through 1982 Judge Grady 
signed and filed a form reciting, in part, "Being duly 
sworn, upon oath . . .  that, pursuant to section
757.025 o f  the statutes, [FN3] no matter or cause 
which was submitted in final form to me exceeds the 
time limit and that salary is due me for the above 
month." None o f those recitations was truthful and 
accurate as to causes or matters submitted in final 
form to Judge Grady's court remaining undecided 
beyond the time period provided by sec. 757.025, 
**563 Stats. Judge Grady knew that he had not 
completed decisions within 90 days after submission 
in final torm and that he had not filed any 
certificates stating that he was unable to complete a 
decision in any given case within a 90-day period.

FN 3. Sec,.on 7 5 7 .0 25 , Stats., provides:
" ( I )  No judge o f  a court o f  record may receive o r be 
allowed to draw any salary, unless he or she first 
executes an affidavit stating that no cause or matter 
which has been submitted in final form  to his o r her 
court remains undecided that has been submitted fo r 
decision fo r 90  days, exclusive o f  the time that he or 
she has been actually disabled by sickness o r  un less 
extended by the ju d g e  under sub. ( 2 ) .  The 
a ff id a v it  sh a ll be p resented to and filed  w ith 
e v e ry  o f f ic ia l w ho c e rtifie s  in w ho le  o r  in part, 
the ju d g e 's  s a la ry . " (2 ) I f  a judge is unable to 
complete a decision within the 90-day period specified 
in sub. (1 ) , the judge shall so certify in the record and 
the period is thereupon extended fo r one additional

Page 3
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period o f  not to exceed 90 days."

As o f  August 25, 1983 Judge Grady had no cases 
submitted in final form which remained undecided 
for 90 days or longer, and, since February, 1983, 
Judge Grady has been prompt in the performance o f  
his duties and *769 has organized his court and 
supervised the personnel under his charge so that the 
business o f  his court is dispatched with promptness 
and convenience.

Judge Grady and his court reporter, David Wahlberg, 
testified before the panel that at the time Judge Grady 
signed the affidavit forms each month, Wahlberg, as 
notary public, did not administer an oath to Judge 
Grady prior to his signing the affidavit forms, 
although Wahlberg notarized each o f those forms. On 
die basis o f  that uncontroverted testimony, the panel 
found that Judge Grady was not under oath when he 
executed the forms and that, although purporting to be 
affidavits, the forms were not affidavits. The panel 
also found that since March, 1983, Judge Grady has 
executed and filed affidavits under oath in compliance 
with sec. 757.025, Stats.

The panel concluded, based on the parties’ 
stipulation, that Judge Grady's failure to be prompt in 
deciding cases and n  organize his court so that its
business could be dispatched with promptness and
convenience, when measured against the standards set 
forth in SCR 60 .01(4), Code o f  Judicial Ethics,
constituted a persistent failure to perform official
duties, defined as misconduct in sec. 757.81 (4)(b), 
Stats. The panel also concluded that Judge Grady 
engaged in misconduct, as defined in that statute, by 
persistently failing to perform his official duties to 
decide matters within the time period established by 
sec. 757.025, and to file affidavits pursuant to that 
statute in order to draw his salary. This conclusion 
was based on the panel's determination that sec.
757.025. establishes an official duty o f  a judge to 
decide a matter within 90 days o f its submission to the 
court in final form or, if unable to do so, to so certify 
on the record, thereby extending for one additional 
period of 90 days die time for deciding the matter, as 
well as an official duty o f  a judge to file an affidavit 
o f compliance with that statute in order to draw any 
salary.

*770 The parties entered into a second stipulation
setting forth facts in mitigation o f  Judge Grady's 
conduct. On the basis o f  that stipulation, the panel 
made die following findings o f  fact:

Judge Grady's workload during the years 1979 
through 1982 was heavy, [FN4J

FN 4 . For example, in calendar year 1982, 744 cases 
were filed in Judge Grady's court and 1065 cases were 
disposed o f ; these figures do not include uncontestcd 
tra 'fic o r forfeitu re cases. During that same year 
Judge Grady presided over 38 ju ry  (ria ls, 96 trials to 
the ccurt, 305 motion hearings, 150 default hearings, 
98 arraignments o r pica hearings in criminal matters; 
an additional 223 cases scheduled fo r trial were 
disposed o f  p rio r to trial. In addition, Judge Grady 
conducted o r presided over an unknown number o f 
pretrial conferences, status conferences, status 
hearings, sentencing hearings, and posttrial motion 
hearings.

As a result o f  court reorganization in 1978, Branch 
III in Ozaukee county was vacant from August 1, 
1978, to July 31, 1979, during which lime all cases 
docketed in that branch were assigned to Judge 
Grady,
Implementation o f  judicial rotation by Supreme 
Court Rule 70.23(3) and court reorganization 
resulted in Judge Grady's presiding over cases o f  an 
increasingly varied nature and required him to 
complete cases which had been assigned to judges of 
the former 24th judicial circuit,
Judge Grady had no law clerks, interns, secretary, 
fulltime clerk or commissioners working in his 
court,
Judge Grady's output o f  judicial business for 
calendar years 1979 through 1982 was substantial, 
During the relevant time period, Judge Grady 
exercised discretion in selecting the order in which 
he decided cases and **564 assigned priority status 
to cases he felt required early decisions.

On the basis o f  these stipulated facts the panel found 
that during his 21 years as a judge o f  county and 
circuit courts, Judge Grady has earned the reputation 
o f being a hard-working, fair and honorable judge, 
that he had a heavy caseload assignment during the 
years 1979 through 1982, and that he earned his 
salary during those *771 years. The panel also 
concluded that Judge Grady is remorseful for his 
conduct, has publicly apologized for the 
inconvenience and hardship caused to litigants and the 
bar by his failure to perform his official duties, has 
executed and filed affidavits under oath in compliance 
with sec. 757.025, Stats., since March o f  1983, and 
has given his complete cooperation to the panel in its 
conduct o f  the disciplinary proceedings.
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As discipline, the panel recommends that Judge 
Grady be reprimanded for misconduct consisting o f  
his persistent failure to perform official duties. In 
making that recommendation the panel acknowledges 
having balanced Judge Grady's misconduct against the 
mitigating factors. The panel stated, "Because 
respondent's misconduct is explained in part by 
factors beyond his control and because respondent has 
remedied behavior and practices within his control, 
the panel has concluded that a reprimand will 
sufficiently preserve the integrity o f  the judiciary and 
maintain public confidence in the judiciary."

The panel also notes that this is the first judicial 
disciplinary case charging that a judge's failure to 
comply with the provisions o f  sec. 757 .025 , Stats., 
constitutes misconduct, and it deems a reprimand 
sufficient to place other judges throughout the state on 
notice o f  the need for com pliance with that statute. 
The panel suggests that in the event o f  future 
persistent noncompliance with the statute, more 
severe sanctions may be warranted.

From our review o f the panel's findings o f  fact we 
find that they are not clearly erroneous, and we 
therefore accept them. The only factual findings the 
Judicial Commission objects to are the panel's 
findings that Judge Grady was not under oath when he 
executed the 'affidavits" filed pursuant to sec.
757.025, Stats., and that therefore the forms he filed 
purporting to be affidavits *772 were not affidavits.
Ii argues that, as a matter o f  law, the signing o f a 
printed form stating that the person signing is "duly 
sworn" and is making a statement "upon oath" renders 
the signing under oath. Judge Grady and his court 
reporter, the notary who signed the "affidavits,” 
testified that on no occasion did the notary administer 
an oath to the judge prior to his signing the forms.

The Judicial Commission acknowledges that whether 
the affidavit forms were executed under oath is 
irrelevant to the panel's determination that Judge 
Grady persistently failed to perform an official duty to 
file accurate affidavits as to the status o f  cases 
pending in his court pursuant to sec. 757 .025, Stats. 
Indeed, the panel concluded that Judge Grady failed to 
perform that duty, notwithstanding its Finding that he 
was not under oath when he signed those forms. The 
Judicial Commission originally alleged that Judge 
Grady’s filing o f  untruthful affidavit forms as to the 
status o f  his pending cases constituted "gross personal 
misconduct," proscribed by our Code o f  Judicial 
Ethics, SCR 60 .13 , and misconduct, defined in sec.

7 5 7 .8 l(4)(a), as a "wilful violation o f  a rule o f the 
code o f  judicial ethics." However, for reasons not 
evident in the record, the Judicial Commission 
subsequently stipulated to the withdrawal o f  its 
allegations o f  "gross personal misconduct," as well as 
any allegation o f  a willful violation o f  the Code o f  
Judicial Ethics. Consequently, the issue whether 
Judge Grady was, as a matter o f  law, under oath 
because he signed "affidavit" forms is not before us.

Having accepted the panel's findings o f  fact, 
including the conduct to which Judge Grady had 
stipulated as constituting a persistent failure to 
perform official duties, the only issue before us, other 
than our determination o f  appropriate discipline, is 
whether Judge Grady engaged in judicial misconduct 
by persistently failing to *773 comply **565 with the 
two provisions o f  sec. 757 .025, Stats, Judge Grady 
contends that the statute is unconstitutional. Because 
he has stipulated that he did not comply with either of  
the requirements o f  that statute, if  the statute is 
constitutional, Judge Grady has persistently failed to 
perform the official duties prescribed therein; if it is 
unconstitutional, he has not.

The Judicial Commission argues that Judge Grady 
does not have standing to challenge the 
constitutionality o f  sec. 757 .025, Stats., because he 
could have filed truthful and accurate affidavits and, 
when he did not receive his salary, brought an action 
to have the statute declared unconstitutional. In 
support o f  its contention, the Judicial Commission 
cites several criminal cases involving perjury, false 
statements made under oath, and conspiracy to 
circumvent a statute, in which it was held that the 
defendants were not entitled to challenge the 
underlying statutes pursuant to which they testified or 
made statements under oath or which they conspired 
to circumvent. Those cases are not apposite here for 
the reason that Judge Grady is not charged with 
making false statements under oath, but, rather, with 
persistently failing to perform an official judicial duty 
prescribed by sec. 757.025, to make accurate 
statements by affidavit.

[2][3][4] A person charged with a violation o f a 
statute has a fundamental due process right to 
challenge the constitutionality o f  that statute. See, 
generally, 16 Am.Jur.2d, Constitutional Law, secs. 
188 el seq. "A party has standing to challenge a 
statute if that statute causes that party injury in fact 
and the party has a personal stake in the outcome o f  
the action." M ast v. Olsen, 89 W is.2d 12, 16, 278
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N.W .2d 205 (1979). Judge Grady is charged with 
judicial misconduct for having persistently failed to 
perform an official duty to com ply with the provisions 
of *774 sec. 757.025, Stats., and he has admitted his 
failure to comply with those provisions. Because 
Judge Grady may merit discipline for misconduct if  
the statute constitutionally establishes judicial duties, 
he has a personal stake in the outcome o f  this 
proceeding. Therefore, he has standing. Even if  we 
were to hold that Judge Grady does not have standing 
to attack the statute's constitutionality, w e could raise 
and decide the constitutional issue sua sponte, as the 
statute is alleged to establish official judicial duties 
and therefore affects the judicial system o f  the state. 
State v. Holmes, 106 W is.2d 31, 40-41, 315 N .W .2d  
703 (1981). Consequently, we address the 
constitutionality o f  the statute.

Judge Grady contends that sec. 757 .025 , Stats., is 
unconstitutional as a diminution o f  a judge's salary 
during his term o f  office. Because w e hold the 
statute unconstitutional on another ground, we do not 
reach this issue.

We turn now to Judge Grady's argument that sec.
757.025, Stats., by purporting to establish time limits 
for judicial decision-making, is an unconstitutional 
exercise by the legislature o f  judicial power, either as 
an attempt to regulate the conduct o f  a judge in his 
official capacity or as a usurpation o f  the supreme 
court's administrative authority over all courts 
conferred upon it by the Wisconsin Constitution, 
Article VII. Sections 3(1) and 4(3), as amended April 
1977.

On the issue o f  the statute's constitutionality as 
applied to Judge Grady, the panel concluded that the 
judge failed to meet his burden to establish beyond a 
reasonable doubt by extrinsic evidence that the statute 
placed an unconstitutional burden on him in the 
performance o f  his judicial duties. Apart from Judge 
Grady's testimony that the statutory tune limit for 
deciding cases was burdensome in exceptional cases 
and that the statute dictated which cases should be 
decided first, there is no evidence that the statute 
establishes unreasonable time limits for judges to 
decide cases submitted to them or *775 substantially 
interferes with the exercise o f  their judicial duties.

[5] Judge Grady also argues that sec. 757.025, Stats., 
constitutes an intrusion into the realm o f the judiciary 

■red by the doctrine o f separation o f  powers. We 
recently described that doctrine as follows:

**566 "The W isconsin constitution creates three 
separate coordinate branches o f  government, no 
branch subordinate to the other, no branch to 
arrogate to itself control over the other except as is 
provided by the constitution, and no branch to 
exercise the power committed by the constitution to 
another." State v. H olm es, 106 W is.2d 31, 42, 315 
N .W .2d 703 (1981).

Judge Grady contends that sec. 757.025, by 
establishing any time limit for a judge to decide cases 
and by requiring a judge to verify by affidavit 
compliance with that requirement in order to receive 
salary, violates the doctrine o f  separation o f  powers.

We have held that the doctrine o f  separation of  
powers is not absolute. In Holmes, supra, we 
recognized that each o f  the three branches of  
government is not required to exercise its powers in 
total isolation from the other two branches.

"There are 'great borderlands o f  pow ers'-'rw ilighi 
zone[s]'--'vast stretches o f  ambiguous territory'-in  
which it is difficult to determine where the functions 
o f  one branch end and those o f another begin. The 
doctrine o f  separation o f  powers does not demand a 
strict, complete, absolute, scientific division of 
functions between the three branches o f government. 
The separation o f  powers doctrine states the 
principle o f  shared, rather than com pletely separated 
powers. The doctrine envisions a government o f  
separated branches sharing certain powers." Id., 
43, 315 N .W .2d 703.

In these areas o f  "shared power," one branch o f  
government may exercise power conferred on another 
only to an extent that does not unduly burden or 
substantially interfere with the other branch's exercise 
o f its power.

*776 "Although the legislature is not prohibited by 
the doctrine o f separation o f  powers from enacting 
reasonable laws regulating substitution o f  judges to 
assure a fair trial and the appearance o f  a fair trial, 
the doctrine o f separation o f  powers docs impose 
significant limitations on the legislature's exercise o f  
its power. Under the doctrine o f  separation o f  
powers, the legislature is prohibited from unduly 
burdening or substantially interfering with the 
judicial branch." Holmes, supra, 6 8 , 315 N .W .2d  
703,

[6] However, the separation o f  powers doctrine does 
not render every  power conferred upon one branch o f  
government a power which may be shared by another
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branch and as to which die undue burden or 
substantial interference standard is applicable. There 
are zones o f  authority constitutionally established for 
each branch o f  government upon which any other 
branch o f  government is prohibited from intruding. 
As to these areas o f  authority, the unreasonable 
burden or substantial interference test does not apply; 
any  exercise o f  authority by another branch of  
government is unconstitutional. Thoe v. Chicago M. 
& St. P .R . Co., 181 W is. 456, 465, 195 N .W . 407  
(1923).

[7| The panel concluded that sec. 757 .025, Stats., 
does not, on its face, unreasonably burden or 
substantially interfere with the judicial branch of 
government nor unreasonably interfere with the 
Supreme Court's superintending and administrative 
authority over all courts, but it did not address the 
issue whether die statute represents an intrusion by the 
legislature into an area o f  exclusive judicial authority. 
This, then, is the issue we must decide.

Section 757.025, Stats., was originally enacted by c. 
405, Laws o f  1959, to require judges o f  a court o f  
record, as a condition o f  receiving their salary, to file 
an affidavit stating that no cause or matter submitted 
to them in final form for decision remained undecided 
for *777 one year or more. That period was 
subsequently reduced to 90 days, and a 90-day 
extension was provided, c . 253, Laws o f  1969. We 
note that the legislature enacted a statute in 1909 
substantially similar to present sec. 757.025. [FN5] 
**567 However, unlike the present statute, the 1909 
provision concerned nr'y county judges, who were 
county employees, and the courts affected were not
constitutional courts but courts created by the
legislature pursuant to express const'tutional 
authority. [FN 6J

FN5. Sec. 6 9 4 (7 ), 1909 Stats., provided: "N o county 
judge shall receive o r be allowed to draw any salary, 
unless he shall first take and subscribe an oath before 
an o ffice r entitled to administer oaths, that no cause or 
matter in his court remains undecided that has been 
submitted for decision fo r the period o f  ninety days, 
exclusive o f  the time that he shall have been actually
disabled by sickness, which affidavit shall be
presented to and filed with the county c le rk o f  such 
county."
It was subsequently renumbered sec. 5 9 .8 0 (2 ) , Stats., 
c. 695 , Laws o f  1919, and repealed in 1945, c. 344, 
Laws o f  1945.

FN6. In 1909, Art. V II . sec 2 , W is. Const..

provided, in pertinent part: "The jud icia l power o f 
this state, both as to matters o f  law and equity, shall 
be vested in a supreme court, circuit courts, courts o f 
probate, and in justices o f  the peace. The legislature 
may also vest such jurisdiction as shall be deemed 
necessary in municipal courts, and shall have power to 
establish in ferior courts in the several counties, with 
limited civil and criminal ju risd ic tion ...."

By virtue o f  the 1978 court reorganization, county 
courts were abolished, c . 449, Laws o f  1977, and 
were replaced by circuit courts. Consequently, the 
courts now composing the unified court system in 
which the constitution reposes the judicial power o f  
the state are all constitutional, not legislatively 
created, courts. Whatever administrative regulations 
the legislature imposed on courts o f  its own creation 
may not be constitutional when applied to 
constitutional courts.

The Judicial Commission contends that the 
establishment o f lime limits within which judges are to 
decide cases does not intrude upon a power 
exclusively committed to the judiciary for the reason 
that the legislature, *778 having a duty to promote die 
public interest, may enact laws to assure a fair trial 
and may effectuate the public policy o f  maintaining a 
fair judicial system and public confidence in that 
system. It argues that excessive delay in the deciding 
of cases directly impairs public confidence in the 
judicial system. This begs die question. The ultimate 
question to be decided is to which branch of 
government has the constitution reposed the power 
that is at issue here.

Judge Grady's arguments supporting his contention 
that the setting of time limits for judicial decision­
making falls within an area o f  power conferred 
exclusively on the judicial branch o f  government arc 
persuasive. For more than a century, this court has 
been called upon to resist attempts by other branches 
of government to exercise authority in an exclusively 
judicial area. These have included an attempt to 
remove and replace a court em ploye, In re Janitor, 35 
Wis. 410 (1874); an attempt to dictate die physical 
facilities in which a court was to exercise its judicial 
functions, In re Court Room, 148 Wis. 109, 134 
N.W , 330 (1912); an attempt to legislate what 
constitutes the legal sufficiency o f evidence, Thoe v. 
Chicago M. & St. P.R. Co., 181 Wis. 456, 195 N.W . 
407 (1923); An attempt to regulate trials in the 
conduct of court business, Rules o f  Court Case. 204 
Wis. 501, 236 N.W , 717 (1931); bar admission and 
regulation o f  attorneys, In re Cannon, 206 Wis. 374,
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240 N .W . 441 (1932), Integration o f  B ar Cases, 244 
Wis. 8 , 11 N .W .2d 604 (1943), 249 W is. 523, 25 
N .W .2d 500 (1946), 273 Wis. 281, 77 N .W .2d 602 
(1956). In each o f  these cases we recognized areas o f  
authority exclusive to the judicial branch and, 
therefore, free from intrusion by another branch o f  
government.

Judge Grady cites several cases from foreign 
jurisdictions in which legislative attempts to exercise 
judicial power were held unconstitutional. In State ex 
rel. Watson v. M erialdo. 70  Nev. 322, 268 P .2d 922 
(1954), the Supreme Court o f  Nevada held 
unconstitutional a statute, similar to the one at issue 
here, requiring each district court *779 judge, before 
receiving a monthly salary, to file an affidavit with 
die state controller staling that no matters remain 
undecided for a period o f  more than 90 days. The 
court held that legislation attempting to require 
judicial action within a specified period o f  time is an 
unconstitutional **568 interference with the judicial 
function. [FN7J

FN7. A n . I l l ,  sec. 1 o f  the Nevada Constitution, 
provided:
"The powers o f  government ... shall be divided into 
three separate departmems-the legislative, the 
executive, and the jud ic ia l: and no person charged 
with the exercise o f  powers properly belonging to one 
o f  these departments shall exercise any functions 
□ppenaining to either o f  the others, except in the cases 
herein expressly directed o r permitted."

In Coate v. Omholt. 662 P .2d 591 (Mont. 1983), the 
statutes at issue required opinions to be reached or 
decisions written within 90 days o f  submission, unless 
the judge filed an affidavit with the chief justice to 
obtain an automatic 30-day extension. In addition, 
before the expiration o f  the 120th day o f  submission, 
the judge could file an affidavit to establish good  
cause for the delay, which would be determined by 
the Supreme Court. Violation o f  the statute carried 
with it a forfeiture o f  one month's judicial salary o f  
the judge. The court held:

"... time limits within which judicial decisions must 
be reached, fall within what we recognized as the 
'. ..  third realm o f judicial activity, neither 
substantive nor adjective [procedural] law, a realm 
of "proceedings which are so vital to the effective  
functioning o f  the courts as to go beyond legislative 
power.' (Citation omitted.]" Id., 600. [FN 8]

FN8 The Montana constitution contained a separation 
o f  powers provision sim ilar to the Nevada

constitutional provision cited in footnote 7, supra.

The Judicial Commission claims that these cases are 
based on a constitutionally mandated separation of 
powers doctrine and are, therefore, distinguishable 
from our holding in State v. H olm es, supra, that the 
legislature may enact legislation affecting the courts 
so long as *780 there is no "unreasonable" 
interference with judicial functions. This claim fails 
because it ignores the existence o f  some areas o f  
judicial power which arc exclusive to the judicial 
branch o f government. Similarly, we are not 
convinced by the Judicial Com m ission's argument that 
most o f  the cases cited by Judge Grady can be 
distinguished on the ground that the statutes in 
question established unreasonable time periods or die 
imposition o f  penalties upon litigants because of 
judicial delay. We are not concerned with the 
reasonableness or substantiality o f  legislative 
interference; the sole question is whether the statute 
at issue is a legislative regulation o f  an area reserved 
exclusively to the judiciary.

The Judicial Commission cites United States v. 
Brainer, 691 F.2d 691 (4th Cir. 1982), upholding the 
provisions o f  the federal Speedy Trial Act, 18 U .S.C . 
secs. 3161 et seq., in support o f  its contention that the 
Wisconsin doctrine o f  separation o f  powers is the 
equivalent o f  a doctrine o f "shared powers" according 
to which one branch o f  government may exercise its 
authority in an area constitutionally established in 
another branch so long as its actions do not 
unreasonably burden or substantially interfere with the 
exercise by that other branch o f  its authority within 
the area. It quotes the following passage from that 
case:

"In determining whether the Speedy Trial Act 
disrupts the constitutional balance between Congress 
and the courts, 'the proper inquiry focuses on the 
extent to which [the Act] prevents the [judiciary] 
from accomplishing its constitutionally assigned 
functions.' [Citation omitted.] A considerable 
degree o f congressional intervention in judicial 
administration is constitutionally permissible if such 
intervention is 'justified by an overriding need to 
promote objectives within the constitutional authority 
of C ongress.’ [Citation omitted.J
il
"Once i: is established that trial rights are a proper 
subject o f  legislation, the question b< comes whether 
the *781 particular provisions o f  the Speedy Trial 
Act intrude upon the zone o f  judicial self- 
administration to such a degree as to ’prevent[ ] the
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(judiciary] from accomplishing its constitutionally 
assigned functions.’ We do not think that the Act's 
impact upon the courts can fairly be described in 
such extreme term s...."  Id ., 697-98.

**569 This serves to support the exclusivity argument 
more than the shared powers argument. It establishes 
die constitutional propriety o f  legislative intervention 
in judicial administration only when such intervention 
is justified "by an overriding need to promote 
objectives within the constitutional authority" o f  the 
legislature.

The court in Brainer acknowledged that not all 
governmental power is "shared power." It said:

"For present purposes, we assume without deciding 
that federal courts possess som e measure o f  
administrative independence such that congressional 
intervention would, at some extreme point, 'pass[ J 
the limit which separates the legislative from the 
judicial power.' (Citation omitted.J It does not 
follow, however, that the Speedy Trial Act 
represents such an extreme. (Citation omitted.J" 
Id.. 697.

The court found that trial rights were a proper subject 
o f legislation, thus requiring the application o f an 
undue burden/substantial interference type o f  test. 
(FN9J

FN 9. The Speedy T ria l Act requires, in te r  a lia , that a 
defendant be tried within 70 days from  the later o f  the 
date on which the indictment is made public o r the 
date o f  the defendant’ s first appearance before a 
judicial o ffice r o f  the court in which the charge is 
pending. The sanction fo r noncompliance with the 
act is mandatory dismissal o f  the action. In finding 
that the Speedy T ria l Act did not so intrude upon 
judicial administration as to prevent the jud iciary from  
accomplishing its constitutionally assigned functions, 
the court noted three exceptions to the time limits 
established: the Act excludes certain unavoidable
delays from  computation in the determination o f  the 
trial deadlines; it excludes from  the statutory periods 
delay resulting from  a continuance granted by the 
tr ia l c o u rt upon  a fin d ing  that "the ends o f  
ju s tic e  se rv ed  by [the con tinuance ) ou tw e igh  the 
best in terest o f  the pub lic  and the de fendan t in a 
speedy t r i a l" ;  it p erm its the ju d ic ia l coun c il o f  a 
c ircu it to suspend the tim e lim its  im posed  by the 
Act when d ie d is tric t cou rt cannot m eet d ie tim e 
constra in ts by the e ff ic ie n t use o f  ex is ting  
resou rces "due to d ie status o f  its cou rt 
c a le n d a rs ."  18 U .S .C . secs . 3161(h),

3161(h)(8)(A), 3174. The court also noted dial 
the Act's mandatory dismissal sanction for 
untimelincss is qualified: the court may dismiss 
the action without prejudice, subject to specified 
criteria. 18 U .S .C . sec. 3162(a)(2). The 
Wisconsin statute before us establishes a time period 
not for the trial of an action but only for the judge's 
decision, and it provides no exception.

*782 Unlike trial rights, die setting o f  time limits for 
judicial decision- making concerns the efficient and 
effective functioning o f the court system and, 
therefore, is a matter o f court administration. As 
such it com es within the administrative authority over 
all state courts which the Wisconsin Constitution vests 
in the supreme court, Art. VII, sec. 3(1), as amended 
in 1977. The legislature does not have the power to 
promulgate rules o f  court administration.

However, die statute requiring the withholding a 
judge's salary for failure, to decide cases within a 
specified time goes beyond court administration. It 
constitutes an attempt by the legislature to coerce 
judges in dieir exercise o f  the essential case-deciding 
function o f the judiciary. In so  doing, the legislature 
violates die well-established policy that the judicial 
branch o f  government must be independent in the 
fulfillment o f its constitutional responsibilities. That 
policy, a part o f  American jurisprudence since the 
founding o f  our republic and first acknowledged in the 
English Act o f  Settlement in 1701, requires that a 
truly independent judiciary must be free from control 
by the other branches o f  government. [FN10J

F N 10. S e e . U n ite d  S ta le s  v. W ill, 449 U .S . 200, 
217 -19 . 101 S .C t. 471 , 4 8 1 -82 , 66  L .Ed .2d  392 
(1 9 8 0 ), in which the U .S . Supreme Court traces the 
origins o f  the Compensation Clause o f  the U .S . 
Constitution, Art. I l l ,  sec. 1, prohibiting the 
diminution o f  a judge's compensation during a term in 
o ffice .

*783 The setting and enforcement o f  time periods for 
judges to decide cases lies within an area o f  authority 
exclusively reposed in the judicial branch of 
government. Section 757.025, Stats., is an intrusion 
by the legislature into the exclusively judicial area of 
judicial decision-making and, as such, is 
unconstitutional. Consequently, Judge Grady's 
failure to comply with that statute, i.e ., his failure to 
decide cases within the statutory time limits, his 
failure to certify his inability to do so in the record of 
applicable **570 cases, and his failure to file accurate 
affidavits, does not constitute a persistent failure to
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perform official duties.

[8J W e do not question the legislature's wisdom in 
promoting the prompt disposition o f  judicial business, 
nor do the time periods for decision-making it has 
established seem  unreasonable. However, a 
reasonable time period for judicial decision-making 
can be established only by the supreme court as a rule 
o f judicial administration adopted pursuant to its 
administrative authority over all courts conferred by 
Art. VII, sec. 3(1) o f  the W isconsin Constitution. 
Not only does the constitution grant administrative 
authority o f  the court system to the supreme court, but 
it also establishes a duty o f  the supreme court to 
exercise that administrative authority to promote the 
efficient and effective operation o f  the state's court 
system. A rule setting time limits for judicial 
deeisions is desirable because it will accomplish that 
end.

Such a rule should require trial judges to report the 
status o f  cases pending beyond the established time 
period, but such reports should be for the purpose of 
alerting the judicial administrati -c offices, e .g .,  the 
chief justice o f  the supreme court, as the
administrative head *784 o f the judicial system, the
director o f  state courts and the ch ief judge o f  the 
appropriate judicial administrative district, o f  a need 
for additional judicial personnel or other steps to 
ensure the prompt disposition o f  judicial business in 
those courts. Therefore, in the exercise o f  our 
constitutional authority. Art. VII, sec. 3(1), Wis. 
Const., we hereby adopt, effective the dale o f  this 
order. [FN 11J the rule appended to this opinion
establishing a time within which a judge shall be
expected to decide a matter after submission in final 
form and requiring a judge to report to the judicial 
administrative authorities on a regular basis the status 
o f cases pending beyond that time period. [FN12]

FN 1 1. There is insufficient time to send copies o f  this 
rule to the ch ief o f  the Legislative Reference Bureau 
and the Rev isor o f  Statutes fo r review and suggestions 
as to drafting style and numbering p rior to our 
adoption o f  it. That procedure, set forth in SCR 
9 8 .0 3 . w ill be followed upon the filing o f  this opinion, 
and any necessary modifications o f  the rule will be 
made thereafter.

FN 12 . We heretofore adopted a rule authorizing the 
director o f  state courts to require each judge to verify 
and certify vouchers fo r the judge, the reporter and 
assistant reporters, SC R  7 0 .0 1 (4 ) , but this rule has not 
been used, nor was it intended to be used, to monitor

the caseloads or the dispositional promptness o f  
the state's trial judges. Rather, it is a successor 
to a statutory provision which required judges to 
notify the state's payroll authorities that salary 
was payable to judicial personnel, including the 
judges. See. sec. 20.66, 1949 Stats,, sec. 
20.260, 1955 Stats., sec. 256.54(8), 1961 Stats.

[9J Having held sec. 757.025, Stats., 
unconstitutional, we reject the panel's conclusion that 
Judge Grady persistently failed to perform a judicial 
duty to decide cases within the time period set forth 
therein and to file affidavits pursuant to it. There 
remains the conduct to which Judge Grady had 
stipulated: his failure, in violation o f  the Code o f  
Judicial Ethics, SCR 60.01(4), to be prompt in the 
performance o f  his duties and to organize his court 
and supervise court personnel so that the business 
*785 o f  the court could be dispatched with promptness 
and convenience. This we determine as a matter o f  
law constitutes judicial misconduct.

Further, another aspect o f  Judge Grady's conduct 
merits our reproof: his filing o f  affidavit-type forms 
repeatedly misrepresenting the status o f  cases pending 
in his court during the four-year period 1979-82. 
Regardless o f whether Judge Grady was under oath 
when he signed those forms and whether the statute 
under which those forms were filed is constitutional, 
Judge Grady regularly and knowingly misrepresented 
the status o f his caseload. As noted above, the 
Judicial Commission initially alleged that his doing so 
constituted gross personal misconduct, but it later 
withdrew that allegation. Nevertheless, the conduct is 
undisputed, We conclude that Judge Grady's filing 
o f  affidavit forms knowing they misrepresented tire 
status o f  his pending cases constitutes conduct 
prejudicial to **571 the administration o f  justice and 
brings the judicial office into disrepute.

On the basis o f  the totality o f  Judge Grady’s 
misconduct, and in light o f the mitigating 
circumstances, we agree with the panel’s 
recommendation that a reprimand is appropriate 
discipline. Although we make this determination in a 
case o f  first impression, we arc aware o f  discipline 
imposed in similar cases in other jurisdictions. [FN 13 j

FN13. In  th e  M a t te r  o f  C a r s te n s e n , 316 N .W .2d 889 
(Iowa 1982), In  r e  W e e k s , 134 Ariz. 521 , 658 P.2d 
174 (A riz. 1983), and In  re  J e n s e n . 24 Ca l.3d  72 . 154 
Ca l.Rptr. 503 , 593 P .2d 200 (C a l.1978 ).
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Upon our review o f  the findings o f fact and 
conclusions o f  law o f  the judicial conduct panel in this 
judicial disciplinary proceeding, we order, as 
discipline for his persistent failure to perform official 
duties to promptly dispose o f  cases submitted to him 
for decision and to *786 organize his court for the 
prompt disposition o f  judicial business, that the 
Honorable Warren A. Grady, circuit judge for 
Ozaukee county, be and hereby is reprimanded.

APPENDIX

IT IS ORDERED that the following rule o f  judicial 
administration is adopted, effective the date this 
opinion is filed and until further order o f  the court.

SCR 70 .36 Judges' Certification o f Status o f  Fending 
Cases.

(l)(a ) Every judge o f  a circuit court shall decide each 
matter submitted for decision within 90 days o f  the 
date on which the matter is submitted to the judge in 
final form, exclusive o f  the time the judge has been 
actually disabled by sickness. If a judge is unable to 
do so, within five days o f  the expiration o f  the 90-day 
period the judge shall so certify in the record o f  the 
matter and notify in writing the chief judge o f  the 
judicial administrative district in which the matter is 
pending, and the period is thereupon extended for one 
additional period o f  90 days.

(b) The ch ief judge shall send a copy o f  a notification 
made under par. (a) to the office of the director of 
state cc ir ts . The director o f state courts, pursuant to 
SCR 70.10, and the ch ief judge, pursuant to SCR 
7 0 .19(3)(a), shall assign judges as needed or take 
other steps to assist a judge who has made notification 
under par. (a) in the timely disposition o f judicial 
business.

(c) In the exercise o f  its superintending and 
administrative authority over all courts and upon 
written request from a ch ief judge, the supreme court 
may extend the period specified in par. (a) for 
decision in specific matters as exigent circumstances 
may require.

*787 (2)(a) Within the first ten days o f  each month 
every judge o f  a circuit court shall execute and file 
with the office o f  the director o f  state courts:

(i) an affidavit stating that there are no matters 
awaiting decision beyond the 90-day or, if  extended

by certification and notification, the 180-day period 
specified in sub. (l)(a ), or

(ii) if  there are matters so pending, an affidavit 
setting forth the name and docket number o f each o f  
those cases, the court in which it is pending, and the 
date on which it was submitted to the judge in final 
form.

(b) The office o f  the director o f  state courts shall 
send a copy o f  affidavits listing pending matters to the 
chief judge o f  the judicial administrative district(s) in 
which those matters are pending and shall notify the 
chief judge o f  a judicial administrative district o f  the 
failure o f  a judge within the district to file an affidavit 
pursuant to this subsection.

(3) Failure o f  a judge to comply with the 
requirements o f  sub. (l)(a ) or sub. (2 )(a) may result 
in one or more o f  the following remedial measures:

(a) Change o f  the judge's assignment, pursuant to 
SCR 7 0 .19(3)(a),

(b) Referral o f  the matter by the director o f  state 
courts to the supreme court for the initiation o f  
contempt proceedings,

(c) Referral o f  the matter by the director o f  state 
courts to the judicial commission for investigation of  
possible misconduct.

**572 Comment: In addition to possibly constituting 
judicial misconduct under sec. 757.81(4), Stats., a 
judge's failure to comply with this rule may constitute 
contempt o f the supreme court and result in the 
court's imposing a fine for noncompliance. See, In 
re Hon. Charles E. Kading, 74 W is.2d 405, 246 
N .W .2d 903 (1976).

*788 ABRAHAM SON, Justice (concurring).

I agree that Judge Grady should be disciplined.

I also agree with the majority that inasmuch as it 
declares sec. 757.025. Stats. 1981-82, 
unconstitutional, it ought to adopt a rule encompassing 
the broad public policy decision reflected in sec.
757.025. [FN1] Although I would have preferred to 
submit the formulation o f  a rule to die Judicial 
Council, where public, open deliberations by 
representatives o f  the public, the bar, the legislature, 
and the trial and appellate bench may be held, I am
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satisfied that a public hearing in November after six 
months' experience with the rule may be a reasonable 
alternative under these circumstances. I therefore 
join the majority in promulgating the rule appended to 
die majority opinion.

F N t . The ru le , like sec. 75 7 .0 2 5 . requires a judge to 
file an affidavit and keeps the same 90 and 180 day 
periods. There is no withholding o f  salary. It is not 
clear that the court, unlike the legislature, has the 
power to withhold pay. The chief judge and the 
director o f  state courts are to assist a judge who 
reports delay in deciding cases. Although the 
"sanctions," namely, the chief judge and the director 
o f  state courts are to assist the "overloaded judge ," the 
judge may be held in contempt by this court, o r  the 
director o f  courts may file a complaint o f  judicial 
misconduct with the Judicial Commission, preexisted 
the promulgation o f  the rule, it is perhaps useful to 
spell out these matters clearly in this rule.

I write separately because I disagree with the 
majority's conclusion that sec. 757.025, Stats 
.1981-82, is unconstitutional as a violation o f  the 
doctrine o f  separation o f  powers. (FN2J I cannot join  
the majority because it has significantly altered the 
historical reading o f  the separation o f  powers doctrine 
in diis state.

FN2. The court has frequently said that a statute is 
presumed constitutional and diat its invalidity 
must be established beyond a reasonable doubt. 
This canon is based on the separation o f  powers 
doctrine and a presumption o f the good 
intentions and wisdom o f executive and 
legislative officials who have also sworn to 
uphold the constitutions. I am not persuaded by 
the briefs, the majority opinion, or my own  
research that sec. 757.025 is unconstitutional.

*789 While the majority concludes that a regulation
like sec. 757.025. which is designed to promote the 
orderly and expeditious disposition o f  matters 
submitted to a judge, "lies within an area o f  authority 
exclusively reposed in the judicial branch o f  
government" (emphasis added), supra, p. 569. I 
conclude that the regulation lies within the zone o f  
authority shared by the legislature and the judiciary. 
[FN3| Although I believe that this court is better 
qualified than the legislature to deal with problems o f  
delay in **573 circuit court decision-making, this 
court need not claim  exclusive authority to take full 
advantage o f  its superior expertise and flexibility in 
working toward solutions to problems o f  delays.

FN3. The majority interprets sec. 757 .025  as setting 
"time periods for judges to decide cases." 
supra, pp. 569, 570. For purposes o f this 
concurring opinion I accept this characterization 
o f sec. 757.025, I conclude that even as so 
interpreted sec. 757.025 is constitutional. Sec.
757.025 can be interpreted in other ways. A 
statute will be construed to preserve it from 
unconstitutionality. In re City o f  Beloit, 37 
W is.2d 637, 643, 155 N .W .2d 633 (1968). Sec.
757 .0 25  may be viewed as having two parts: The first 
requires (he circuit judge to advise the public, via the 
affidavit, o f  the status o f  undecided cases. The 
second requires withholding o f  pay. The affidavit 
requirement is certainly constitutional under the 
majority's reasoning. I f  the majority views the pay- 
withholding provision as coercive and 
unconstitutional, the majority should read sec.
757 .025  as permitting this court to extend the 180-day 
period and allow  fo r continued payment o f
compensation upon the petition o f  a circuit court judge 
showing good cause. Such an interpretation comports 
with this court's obligation "to uphold the 
constitutionality o f  a statute whenever possible" and 
the court's practice o f  rectifying "staiu’ory
deficiencies by court rule in order to save a statute." 
S ta te  e x  re l. D e is in g e r  v. T r e jje r t. 85 W is .2d 257, 
268 . 270 N .W .2d 402 (1978 ).
Although I conclude that sec. 757 .025  is
constitutional, I further conc lude that the court 
m ay adop t a ru le  that i f  good  cause is show n the 
cou rt m ay g rant an extension  beyond the 
s ta tu to ry  180 day p e rio d . Such a ru le  w ou ld , in 
m y v iew , be w ise , w ou ld  be w ith in  the c o u rt ’ s 
p ow e r, and vou ld  be an exam p le  o f  the w ay the 
leg is la tiv e  and ju d ic ia l b ranches o f  g ove rnm en t 
act together to im p ro ve  the adm in is tra tion  o f  
ju s tic e .

*790 W h ile  this cou rt shou ld  invoke  the sepa ra tion  o f  
p ow e rs  d oc trin e  when necessary to m ain ta in  the 
in teg rity  and independence o f  the c ou rts , it shou ld 
hesitate t rem ove  a m atte r from  an a rea  o f  au tho rity 
shared  by the leg is la tu re  and the ju d ic ia ry  to an area 
e x c lu s iv e ly  reposed  in the ju d ic ia l b ranch o f  
gove rnm en t. A n  expans ive concept o f  exc lu s ive  
ju d ic ia l au tho rity  supp lan ts the leg is la tu re 's  p rim a ry  
constitu tiona l p ow e r to ba lance com peting  soc ia l 
p o lic ie s and c reates the danger o f  unchecked p ow e r in 
the ju d ic ia ry . [FN4] C oncu rren t g ove rnm en ta l pow ers 
a f fo rd  d ie p eop le  g rea te r p ro tec tion : w hen  the peop le 
pe rce iv e  a need to w hich one b ranch has not been 
re sp on s ive , they can turn  to the o th e r b ranch fo r

[FN3a](See p. 572 for fn. 3a.
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assistance. Concurrent governmental powers do not 
jeopardize the judiciary's independence. The court 
remains the final arbiter o f  constitutionality o f  a 
legislative enactment and, as such, retains power to 
check any legislative enactment which unduly hinders 
or hampers the administration o f  justice.

FN4, The doctrine o f  separation o f  powers is not an 
absolute rule but a working principle o f  government. 
It recognizes that each branch o f  government has 
exclusive functions which no other branch can 
perfo rm , but that many governmental duties may be 
shared by one o r m ore branches. The doctrine is 
applied to maintain balance between three branches o f 
government. to preserve their respective independence 
and integrity, and to prevent the concentration o f  
unchecked power in the hands o f  any one branch. 
See, e.g.. In re E.B.. I l l  W is.2d  175, 181-85, 330 
N .W .2d 584 (1 9 8 3 ); State v. Holme.t. 106 W is.2d 
31 . 4 2 -4 5 , 31 5  N .W .2d 703 (1 9 8 2 ); Layton School of 
Art & Design v. Wisconsin Employment Relations 
Commission. 82 W is.2d  3 24 , 347 -43 . 262 N .W .2d  
218 (1 9 7 8 ); In re Integration of Bar Case. 244 Wis. 
8. 4 5 -4 6 , 1 1 N .W .2d 604 (1 9 4 3 ); In re Cannon. 206 
W is. 374 . 240 N .W . 441 (1 9 3 2 ); Rules of Court 
Case. 204 W is. 501 , 503 -04 , 23 6  N .W . 717 (1931 ).

In determining whether sec. 757.025 violates the 
separation o f  powers doctrine, the proper inquiry 
focuses on the following three issues:

I. Since the Wisconsin legislature has plenary 
legislative power to act for the general w elfare- 
except as its *791 power is expressly proscribed by 
die state or federal constitution or federal law -the  
first issue to be addressed is whether there is any such 
proscription on the enactment o f  sec. 757.025. Wc do 
not consider at this stage o f  the discussion the 
separation o f  powers doctrine.

Judge Grady asserts that sec. 757.025 violates article 
IV. section 26, o f  the W isconsin Constitution, which 
prohibits diminution o f  judicial salaries. I conclude 
that sec. 757.025 does not constitute a diminution of 
salary. Even if it does, such diminution is permitted. 
The W isconsin Constitution. unlike other 
constitutions, empowers the legislature to change 
judicial salaries during the term o f  office o f  the judge 
if die change in salary applies to all judges and die 
effective date o f  the law complies with the 
constitution.

II. Since the legislature is not expressly prohibited 
from adopting sec. 757.025, the second issue is

whether sec. 757.025 falls within an area of authority 
within which the court may act.

Judicial power extends beyond the power to
adjudicate a particular controversy and encompasses 
the power to regulate matters related to adjudication. 
It is undisputed that the constitutional grant o f judicial 
power to this court includes the power to adopt rules 
regulating the time within which decisions are to be 
rendered. I therefore conclude that sec. 757.025 falls 
within an area o f  authority in which the court may 
act.

III. Since sec. 757.025 falls within an area of
authority in which the legislature is not expressly 
prohibited from acting and in which the court may 
act, the third issue is whether sec. 757.025 falls 
within an area o f  exclusive judicial authority or within 
an area o f  authority shared by the legislature and 
court.

If a law falls within the court's exclusive authority, 
this court has held that such a **574 law is valid if 
this court accepts it as an aid to the court's power; it 
is invalid if this court determines that the law thwarts 
the court's *792 power. State ex rel. Reynolds v,
Dinger. 14 W is.2d 193, 109 N .W .2d 685 (1961).

If a law falls within an area o f  shared authority, this 
court has held that such a law is constitutional unless 
it unduly burdens or substantially interferes with the 
judicial branch. Stale v. Holmes, 106 W is.2d 31, 42, 
6 8 . 315 N .W .2d 703 (1981).

I conclude that sec. 757.025 falls within an area of 
shared authority. This court has recognized that both 
the legislature and the courts have a duty under article 
I, section 9, o f  the state constitution to ensure prompt 
justice. Since sec. 757.025 has not proven an undue 
burden on the judiciary in the 25 years since its 
enactment, I conclude it is constitutional.

Even if I were to agree with the majority that sec.
757.025 falls within an area o f authority exclusively 
reposed in the judicial branch, I would accept see.
757.025 as an aid to the court's power because it 
neither interferes with substantive decision-making 
nor sets unreasonable time limits.

I.

The legislature's exercise o f  legislative power is 
subject only to die limitations and restraints imposed
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by the state constitution, the federal constitution, or 
federal laws. Sta te ex rel. Frederick v. Zimmerman,
254 Wis. 600, 615, 37 N .W .2d 472 (1949). The 
separation o f  powers doctrine does not necessarily 
prohibit the legislature from exercising its legislative 
policy making powers in areas that may in some way 
affect the judicial branch o f  government. State v. 
Holmes, supra. 106 W is.2d at 46 , 315 N .W .2d 703;
Jolm F. Jelke Co. v. Beck, 208 Wis. 650, 660, 242 
N.W . 576 (1932). The legislature adopted sec.
757.025 for the purpose o f  ensuring prompt resolution 
o f litigation. There is no express federal or state
constitutional prohibition or federal statutory
prohibition on the legislaturc*793 enacting laws to 
ensure prompt resolution o f  litigation.

Clearly, the legislature has power to control judicial 
salaries. The constitution expressly provides that 
"judges shall receive such compensation as the
legislature may authorize by law ...."  Art. VII, sec.
10(2), Wis. Const.

Judge Grady challenged the pay-withholding
provisions o f  sec. 757.025 as violating article IV, 
section 26, which provides as follows:

"Section 26 . . . .  nor shall the compensation o f  any 
public officer be increased or diminished during his 
term o f office except that when any increase or 
decrease provided by the legislature in the 
compensation o f  the justices o f  the supreme court or 
judges o f  any court o f  record shall become effective 
as to any such justice or judge, it shall be effective 
from such a date as to each o f  such justices or 
judges...."

The majority does not decide whether sec. 757.025  
violates this piovision,

1 am not persuaded that sec. 757.025 diminishes 
salary within the meaning o f  article IV, section 26.
Sec, 757.025 does not reduce or eliminate a judge’s 
salary upon the judge’s failure to decide a case 
promptly; it m erely delays payment.

I do not believe that the people intended the 
constitutional prohibition against diminution o f salary 
to mean that a legislature was powerless to delay 
payment o f  salary if the judge was not performing up 
to minimum, reasonable, objective performance 
standards. Any diminution in the judge's salary 
based on the difference in value o f  present payment 
versus delayed payment is de minimis. I conclude 
the delay o f  payment o f salary-w hich the judge can

348 N .W ,2d 559
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avoid -d oes not constitute a diminution of 
compensation within the meaning o f  the state 
constitution.

I agree with the Judicial Conduct Panel which 
concluded that sec. 757.025 "does not, on its face, 
diminish *794 the compensation o f  a judge o f  a court 
o f  record during the judge's term o f  office. The 
statute merely places conditions on a judge drawing 
his or **575 her compensation, which [condition] has 
not proven to be unreasonable.”

Finally, article IV, section 26, o f  the constitution 
does not bar ihe legislature from diminishing the 
compensation o f  a judge during the term o f office. It 
allows the legislature to increase or diminish 
compensation o f  judges during their terms o f  office as 
long as the change in compensation applies to all 
judges o f  that court (circuit court, court o f  appeals, or 
supreme court) and the change becomes effective for 
any judge o f  that court who takes office after the 
change has been enacted. Thus even if sec. 757.025  
is viewed as a diminution o f  salary, sec. 757.025 is 
constitutional because it applies to all circuit court 
judges and has been in effect as to circuit court judges 
since 1959.

II.

I agree with the majority that this court's express, 
implied, incidental, and inherent judicial powers 
include the power to adopt rules regulating the time 
within which decisions arc rendered. The state 
constitution vests the judicial power o f  this state in a 
unified court system, grants this court superintending 
and administrative authority over all courts, ^nd 
provides that the ch ief justice exercise this 
administrative authority as the administrative head o f  
the judicial system pursuant to procedures adopted by 
the supreme court. Wis. Const., art. VII, secs. 2. 3, 
4(3). The constitution grants the court the power to 
adopt measures necessary for the due administration 
of justice in the state.

Furthermore, article I, section 9, o f  the Wisconsin 
Constitution, which guarantees to each person justice 
"promptly and without delay," imposes an obligation 
on this court "to realize as fully as possible the 
constitutional *795 guaranty o f  justice administered 
'promptly and without delay.' " Lum berm en's  
National Bank  v. Corrigan, 167 W is. 82, 86 , 166 
N.W . 650 (1918). [FN5]

Page 14
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FN5. See also S tr a n g e  v. H a r w o o d , 172 W is. 24, 
27 -28 , 177 N .W . 862 (1 9 2 0 ); D .H .  v. S ta te , 76 W is.2d 
286 , 2 9 4 ,2 5 1  N .W .2d  196 (1977 ).

On the basis o f  article I, section 9, and the judiciary 
article o f  die constitution (article VII), I conclude that 
sec. 757.025 falls within an area o f  authority within 
which the court may act.

III.

While the majority opinion discusses the existence o f  
areas o f  shared power in which both the legislative 
and judicial branches may act, it does not examine 
whether each branch has power to regulate the time in 
which decisions are rendered. In a quantum leap and 
with no explanation, it m oves from recognizing that 
some areas o f  audiority are exclusively reposed in the 
judicial branch to asserting that sec. 757.025 falls 
within such an area.

Keeping in mind the need for comity and cooperation 
between the branches o f government as well as the 
need to maintain the integrity and independence o f  the 
judiciary, I conclude diat sec. 757.025 falls within the 
area o f shared powers and not within the exclusive 
power o f the court.

The overlap o f  judicial and legislative powers to 
ensure prompt resolution o f  litigation arises from the 
court's power to adopt measures necessary for the due 
administration o f  justice and the legislature's power to 
protect the public welfare by promoting the efficient 
and impartial administration o f  justice.

Sec. 757.025 does not fall within the courts exclusive 
power to decide a case. Sec. 757.025 does not usurp 
or interfere with the adjudicative function. It does 
not dictate the substantive outcome o f the case. It 
does not apply the law to the facts o f  a case.

*796 I recognize that the institutional independence
o f the judiciary must include the ability not only to 
decide an individual case but also to decide it in an 
atmosphere free from coercion or interference by 
another branch o f  government. While the 
requirements that an affidavit be filed and that pay be 
withheld if decisions are delayed beyond a prescribed 
time limit encourage judges to decide cases promptly, 
no one **576 claims that the imposition o f  reasonable 
time limits or the delay in compensation affects the 
circuit court's ability to reach a reasoned decision. 
supra, p. 570, What is more, if  the 90-180 day time

348 N .W .2d 559
(Cite as: 1 1 8  VVis.2d 762, *795, 348 N .W .2d 559, **575)

limits in sec. 757.025 constitute coercion or 
interference with the circuit court's ability to 
independently and ably decide the merits o f  a case 
under the law, the rule adopted today would be 
outside the power o f  this court. Cf. Wurtz v. 
Fleischman, 97 W is.2d 100, 107, n. 3. 293 N .W .2d  
155 (1980).

Our prior cases support my conclusion that sec.
757.025 falls within the area o f  shared powers and is 
not a violation o f  the separation o f  powers doctrine. 
Sec. 757.025 is not the only statute-or the first 
statute- establishing time limits for decision making. 
Sec. 757.025 has roots in the legal history o f  this 
state. As early as 1856 the Wisconsin legislature 
enacted statutes setting time limits within which die 
trial judge had to make certain decisions. See 
Anderson  v. Eggert. 234 W is. 348, 291 N.W , 365 
(1940). This court has viewed these statutes 
favorably, as important provisions enacted by the 
legislature "for the purpose o f  requiring courts in the 
interest o f  sound public policy to administer justice 
'promptly and without delay' in accordance with the 
constitutional mandate [of art. 1, sec. 9 j .'' Anderson  
v. Eggert, supra  234 Wis, at 354, 291 N.W . 365.

In holding that sec. 757.025 falls within the 
judiciary's exclusive authority, the majority ignores 
article I, section 9, o f  the Wisconsin Constitution and 
this court's interpretation o f  that provision. Article I, 
section 9, provides that every person "ought to obtain 
justice *797 freely, and without being obliged to 
purchase it, completely and without denial, prom ptly  
and without delay, conformably to the laws." 
(Emphasis supplied.)

This court has expressly recognized that article I, 
section 9, o f  the state constitution imposes on every 
officer o f  the state "an imperative duty which should 
be performed without hesitation." Strange v. 
Harwood, 172 Wis. 24, 27-28, 177 N .W . 862 (1920). 
The declaration in article I, section 9, is not "mere 
rhetoric", Strange  v. H arwood, supra  172 Wis. at 27, 
177 N .W . 862. It expresses one o f the "fundamental 
purposes o f  our system o f jurisprudence" and relates 
"to the whole scope o f  the administration o f  law." 
W ard v. Racine College, 176 Wis. 168, 176, 185 
N.W . 635 (1921). See also Lum berm en's National 
Bank  v. Corrigan, 167 Wis. 82, 8 6 , 166 N.W . 650 
(1918).

The majority's only explanation for concluding that 
sec. 757.025 falls within the area o f  exclusively
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judicial authority is that "the setting o f  time limits for 
judicial decision-making concerns the efficient and 
effective functioning o f  the court system , and 
therefore, is a matter o f  court administration. As 
such it com es within the administrative authority over 
all state courts which the W isconsin Constitution vests 
in the Supreme Court. Art. VII, sec. 3(1) as amended 
in 1977. The legislature does not have the power to 
promulgate a rule o f  court administration." Supra, p. 
569.

The majority appears to say that the legislature's law­
making authority and the Supreme Court's 
administrative authority are mutually exclusive. [FN6 ] 
Yet the majority *798 makes no attempt to delineate 
the boundary line between these two spheres o f  
authority. The boundary line is not self- evident. 
While it is possible to view  many issues concerning 
the efficient and effective functioning o f  the court 
system as administrative matters, labeling them 
administrative should not place them within the 
court’s exclusive power. Policy issues appropriate to 
legislative determination are as likely to appear in 
what might be labeled**577 "administrative" areas as 
in other areas. [FN7] Sec. 757,025 may also be 
labeled a procedural regulation, as this court has 
defined that term. See Estate o f  D elm ady, 250 Wis. 
389, 391, 27 N .W .2d 497 (1946). This court has 
frequently recognized that the legislative and judiciary 
share the power to regulate pleading, practice, and 
procedure issues that concern the efficient and 
effective administration o f  the court system . See In 
re E .B ., 111 W is.2d 175, 181, 330 N .W .2d 584 
(19S3); sec. 751 .12 , Stats. 1981-82.

FN6. Secs. 3 (1 ) and 4 (3 ) o f  article V II add no new 
power to this court. The language relating to 
administrative power was added to c la rify  the 
existence o f  this court's administrative authority which 
it had claimed and exercised previously . See 
Martmeau and Malmgren, Wisconsin Appellate 
Practice. 225 -26  (1 9 7 8 ). Scc also In re Court Rules. 
204 W i s .  501 . 236 N .W . 717 (1 9 3 1 ); Rules Relating 
to the Creation o f  the O ffice o f  C h ie f Judge and the 
Creation o f  Administrative Districts fo r the Tria l 
Courts. 71 W is .2d xiii (1 9 7 5 ).

FN7. See ABA Committee on Standards o f  Judicial 
Administration, Standards Relating tc Court 
Organization 75 (1 9 7 4 ); Levin &  Amsterdam, 
Legislative Control over Judicial Rulemaking: A
Problem in Constitutional Revision, 107 U .P a .L .R e v .
I .  36 (1 958 ).

For the reasons I have set forth, I conclude that sec.
757.025 falls within die area o f  shared powers in 
which both die legislature and judiciary may properly 
act. [FN 8] The next question then is whether sec,
757.025 is nevertheless unconstitutional because it 
materially impairs or practically defeats the circuit 
court's power or the proper functioning o f the judicial 
system.

FN8. F o r sim ilar reasoning see United Stares v. 
Brainer, 691 F .2d  691 (4th C ir. 1982) (upholding 
federal Speedy T ria l Act), and State ex rel. Emerald 
People's Utility Dt. v. Joseph, 292 O r. 357 , 640 P.2d 
1011 (1 9 8 2 ) (upholding legislative command to court 
o f  appeals to hear and determine case within three 
months from  time o f  taking appeal).

As the majority opinion acknowledged, "aside from 
Judge Grady's testimony that the statutory limit for 
*799 deciding cases was burdensome in exceptional 
cases and that the statute dictated which cases should 
be decided first, there is no evidence that the statute 
establishes unreasonable time limits for judges to 
decide cases submitted to them or substantially 
interferes with the exercise o f  their judicial duties." 
(P. 565)

Sec. 757.025, Stats., was enacted first in 1909 as to 
county judges [FN9] and then in 1959 as to circuit 
judges. [FN I0] Except for a change in the length of 
the initial time period, [F N 11 ] it has remained 
substantially unchanged and uncontested for almost 25 
years. While the length o f time the statute has been 
on the books does not govern its constitutionality, the 
statute's longevity does suggest that it is not an 
onerous regulation and has not posed difficulties for 
the circuit judges in the framework o f their day-to-day 
routine, such that it "materially impairs or practically 
defeats the circuit court's exercise o f jurisdiction and 
power or the proper functioning o f  the judicial system  
so as to constitute a violation o f  the doctrine of 
separation o f powers." State v. Holmes, 106 W is.2d 
31, 69, 315 N .W .2d 703 (1982).

FN 9. Sec ch. 19. Laws o f  1909. This statute was 
repealed in 1945. Sec ch. 344 , Laws o f  1945.

FN10. See. 2 5 6 .0 25  was adopted in 1959. Ch. 405. 
sec. 1. Laws o f  1959. (One year period).

F N l l .  Ch. 253 , secs. 2 r. 3. Laws o f  1969. (90-180 
day period).
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Even if  the majority were correct in concluding that 
sec. 757.025 falls within the exclusive constitutional 
power o f  the judiciary, this court has recognized that 
"other branches or departments o f  government by 
statute, rule, or regulation may aid but not thwart the 
court in its exercise o f  the court's [exclusive] 
constitutional powers." State ex rel. Reynolds v, 
Dinger, 14 W is.2d 193, 203, 109 N .W .2d 685 (1961) 

In D inger  this court recognized the validity o f  a 
statute imposing penalties for the unlicensed practice 
o f law. Even though the court regarded the practice 
of law to be within this court’s exclusive *800 
constitutional power, this court nevertheless
concluded that the statute was valid as an aid to the 
court's exercise o f  its exclusive constitutional power. 
The court also refused to invalidate a regulation 
allowing real estate brokers to complete purchase 
contract forms since it considered this regulation o f  
the practice o f  law a salutary one which the court 
"long tacitly permitted and which has worked
reasonably w ell.” State ex rel. Reynolds v. Dinger, 
supra 14 W is.2d at 206, 109 N .W .2d 685.

Thus, even if the majority view  as to "exclusivity" is 
accepted, the majority must still determine whether 
sec. 757.025 aids or obstructs Lhe court in the exercise 
of its **578 exclusive power. Since it is clear that
sec. 757.025 does not impose unreasonable time 
limits, does not interfere with substantive decision­
making, has worked reasonably w ell, and has been 
tacitly permitted by this court for a long time, I would 
think the majority should "respect" the legislature's 
declaration upon this question and "adopt" the statute 
since it does “not embarrass the court or impair its 
constitutional functions.” In re Integration o f  Bar 
Case. 244 Wis. 8 , 11 N .W .2d 604 (1943). As we 
said in Dinger, supra, 14 W is.2d at 206, 109 N .W .2d 
685: "[Ajlthough we have the power to declare void 
|die Rule] ... we do not use the power in this instance 
because we, ourselves, consider the rule a salutary 
one...."

The majority's decision that sec. 757.025 is 
unconstitutional leads to several undesirable 
consequences: ( 1) this decision impedes the
legislature's constitutional obligation to decide issues 
o f public policy related to the administration of  
justice: (2 ) this decision relieves the legislature from 
us constitutional obligation to effectuate the state 
constitutional guarantee to each person that justice be 
obtained promptly and without delay: (3) this
decision jeopardizes the validity o f existing statutes 
that regulate pleading, practice, procedure and other

matters which might be viewed as impinging on what 
this court *801 has now characterized as the court's 
exclusive administrative authority.

For the reasons set forth, I disagree with the 
majority’s conclusion that sec. 757.025 is
unconstitutional.

CECI, Justice (concurring),

I agree with the majority that the reprimand o f  Judge 
Warren A. Grady is a warranted disciplinary measure 
for his persistent failure to perform official duties in 
order to promptly dispose o f  cases submitted to him 
for decision and for his failure to organize his court 
for prompt disposition o f  judicial business.

I also agree with the majority's decision to hold 
section 757.025, Stats., unconstitutional on the 
grounds that the statute's prescription o f  time limits 
for judicial decisions falls within an area o f authority 
exclusively vested in the judicial branch o f  the 
government.

I write separately, however, because I believe that 
this is an appropriate case to draw attention to what I 
feel is a growing problem facing the judiciary o f  this 
state. As the majority notes in its opinion, the 
judicial conduct panel found that because o f the court 
reorganization in 1978, Judge Grady's delay in 
deciding cases was partly due to the "substantial 
number and increased variety o f  cases assigned to 
him." Slip op. at 1 . The judge's work load during 
the years o f 1979 through 1982 was characterized by 
the panel as "heavy." The panel also found that 
Judge Grady had no law clerks, interns, secretary, 
fulltime clerk, or commissioners working in his court. 
supra; p. 563.

The majority accepted these findings o f  fact. The 
majority also concluded that the "efficient and 
effective functioning o f  the court system" falls within 
the administrative authority over the state courts that 
is vested in the supreme court, supra; p. 559.

*802 Because the efficient and effective functioning 
o f  the court system is within the administrative 
authority o f this court, I believe that we should be 
concerned with the heavy work load o f  the judiciary 
and the lack o f  any statewide system  or plan which 
guarantees circuit court judges access to secretaries, 
fulltime clerks, etc., for purposes o f organizing their 
case loads. We should also be concerned with the
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fact that in spite o f  the alarmingly high number o f
cases filed in courts like Judge Grady's, which was
744 for one year, there is likewise no statewide plan 
which provides circuit judges with the assistance o f  
law clerks for research purposes. [FN1] Yet we 
expect our judges, without such assistance, to **579 
promptly dispose o f  all cases, whether simple or
complex, submitted to their courts for decision.

FN1. W e take jud icia l notice o f  the fact that federal 
district court judges are provided with the services o f  
two fulltime clerks.

The purpose o f  today's adoption o f  SCR 70.35, to

alert judicial administrative offices o f the need for the 
assignment o f  additional personnel or that other steps 
must be taken in order to ensure the prompt 
disposition o f  cases, is a step in the right direction. 
But it is only that--a single step. Although the 
problems I have pointed out do not excuse Judge 
Grady's conduct in the case at hand, I believe that in 
the future, we may witness instances where in spite o f  
mammoth efforts by circuit judges to promptly 
dispose o f  their cases within the limits set down by 
this court, they are unable to do so without the 
assistance I have mentioned.

END OF DOCUM ENT
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SPONSOR STATEM ENT  
SENATE BILL 161 

(3/29/01)

“An Act relating to the w ithholding of salary o f justices, judges, and magistrates; 
relating to requiring prompt decisions by justices, judges, and magistrates; 

and relating to jud ic ia l retention elections for ju d ic ia l officers.”

SB 161 amends AS 22.05.140(b), AS 22.07.090(b), AS 22.10.190(b) and AS 
22.15.220(c) to require judges to make decisions within four months instead o f  six 
months. It also requires appellate courts to make decisions within eight months. 
Additionally, it requires information to be published in the state voter’s guide regarding 
the failure o f  any judge or justice to meet these time requirements.

Currently under AS 22.05.140(b), AS 22.07.090(b), AS 22.10.190(b) and AS 
22 .15.220(c), judicial officers are required to file an affidavit that no case or matter has 
been uncompleted or undecided for a period o f more than six months in order to receive 
their salary. SB 161 would require cases to be completed within four months for justices 
and judges to receive their salary. At the appellate court level the time frame would be 
extended an additional four months for final decisions by the entire Court o f Appeals or 
Supreme Court. The election pamphlet would be required to explain the procedure and 
indicate any judicial officer not issued one or more salary warrants.

The withholding o f  salary warrants is designed to ensure that justices and judges produce 
their decisions in a timely manner. Other states have similar laws. Unfortunately, there 
are Alaska Supreme Court cases that have been pending for over two years. The parties 
in these cases have completed their oral arguments and/or filing o f  the documents 
required and are simply waiting for the Supreme Court justice to make their decision. 
Justice delayed is truly justice denied.

This information is critical when voters are making decisions regarding the retention of 
judges. The public should be made aware o f those justices and judges who are 
consistently late in making their decisions.
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