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HOUSE JUDICIARY COMMITTEE

Representative Norman Rokeberg, Chairman State Capitol
Juneau, AK 99801-1182

Representative Scott Ogan, Vice-Chairman
Telephone: (907) 465-4990

Representative John Coghill
Representative Jeannette James Fax: (907)465-2040

Representative Kevin Meyer
Representative Ethan Bcrkowitz Heather M. Nobrcga
Representative Albert Kookesh Counsel to Committee

MEMORANDUM

TO: Senator Robin Taylor, Chairman
Senate Judiciary Committee

FROM: Rep. Norman Rokeberg, Chairman
House Judiciary Committee

DATE: May 4, 2002
RE: Request to hear HB 499

I respectfully request that HB 499, Successor Liability for Product Liability, be
scheduled for a hearing. |have attached the following for your information:

Copy of the bill

Sponsor Statement

Sectional Analysis

Zero fiscal note

Strunge Anns, Inc. v. Western Auto Supply Co.
Outline for HB 499

Alaska Bar Rag article

Restatement 3rd of Torts

Various briefs on retroactivity provision
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REQUEST FOR
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ALASKA STATE LEGISLATURE

HOUSE JUDICIARY COMMITTEE

Representative Norman Rokeberg, Chairman State Capitol
Juneau, AK 99301-1182

Representative Scott Ogan, Vice-Chairman
Telephone: (907) 465-4990

Representative John Coghill
Representative Jeannette James Fax: (907)465-2040

Representative Kevin Meyer
Representative Ethan Bcrkowitz Heather M. Nobrega
Representative Albert Kookcsh Counsel to Committee

Sponsor Statement for HB 499 (JUD)

It is vitally important to Alaska commerce and business that a corporation, partnership or other
entity that purchases assets from another company or business not be held legally responsible
for the liabilities of the selling business, unless expressly agreed to by the purchasing company.
However, the Alaska Supreme Court, in an interim ruling last year in Savage Arms, Inc v.
Western Auto Supply Co., 18 P.3d 49 (Alaska 2001), held otherwise under the doctrine of
successor liability as it relates to products liability, and remanded the case to trial consistent

with its opinion.

Generally, when one company sells all its assets to another, the acquiring corporation or
company is not liable for the debts and liabilities of the selling company. Contrary to this rule,
the Alaska Supreme Court adopted two theories of successor liability in cases of products
liability, "mere continuation” and "continuity of enterprise.” These theories are exceptions to
the general rule, and allow a purchasing company to be held responsible for the product
liabilities of the selling company, including those that may have been unknown at the time of
the sale. While the "mere continuation™ theory is a commonly recognized exception, the
Supreme Court acknowledged that "continuity of enterprise” has been rejected by the American
Law Institute: Restatement (Third) of Torts, and a vast majority of courts that have decided the

issue.

The Supreme Court stated it was deciding the issue of successor liability because "...neither this
court nor the Alaska state legislature has resolved the successor liability questions presented in
this case..." The Savage Arms case is set for trial in November 2002, and before the Supreme
Court's ruling becomes final following trial and appeal, we seek to respond to the invitation of
the Supreme Court and fill the legislative void and declare the law of Alaska on this subject.

HB 499 specifically addresses successor liability as it relates to products liability. The bill
expressly rejects the continuity of enterprise exception adopted by the Supreme Court and
adopts the generally recognized exceptions to the doctrine of successor liability as listed in the
Restatement of Torts. Those four exceptions are: (1) the successor expressly assumed the
liability; (2) the transfer was a fraudulent conveyance; (3) the transfer constituted a
consolidation or merger; or (4) the transfer was a mere continuation of the predecessor.

We believe this legislation will prevent inequities that will otherwise occur to the purchaser of
assets who would be exposed to liabilities they did not anticipate and to sellers of assets who
may receive less than fair market value if the purchaser must discount the purchase price to

factor in unknown and unwanted liabilities.

This bill is expressly made retroactive so there will be uniformity of application.

The committee urges your suppor’
Sponsor Statement
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Representative Norman Rokeberg, Chairman State Capitol
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Sectional Analysis for HB 499 (JUD)

Section 1: Legislative intent section indicating the intent of the bill is to reject
the continuity of enterprise theory adopted by the Alaska Supreme
Court.

Section 2: Creates a new provision in the Code of Civil Procedure listing the

only exceptions to the general rule of successor liability.

Section 3: The provisions of the bill are applied retroactively.

Sectional Analysis
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statute »f limitations ha- run, it i- alluwallt-
if il “relates hack™ to Ilit dale of a timely
original Jileacling.J*

Civil Rule 16<e) set.- out the circumstances
under which an amended pleading will relate
hack to the original pleading:

Whenever the claim or defense asserted in

the amended pleading arose out of the

conduct, transaction or occurrence set
forth Or attempted to be set forth in the
original pleading, the amendment relates
hack to the date of the original pleading.

An amendment changing the [iarty against

whom a claim is asserted relates back if

the foregoing provision is satisfied and,
within the |*-riod provided by law for com-
mencing the action against the jrarty lo be

brought in by amendment, that party Il)

has received such notice of the institution

of the action that the party will not be
prejudiced in maintaining a defense on the
merits, and (2) knew or should have known
that, but for a mistake concerning the
identity of the pro|«r party, the action
would have been brought against the jrur-

'[y,»

According to this standard, Hebert’s sec-
ond amended complaint will relate back to
her timely November 11(05 complaint against
Honest Bingo if (1) the claim asserted
against FDA arises out of the same transac-
tion or occurrence set forth in the initial
complaint; (2) FDA received sufficient notice
such that il would not be prejudiced in main-
taining its defense on the merits; (3) FDA
knew or should have known that it would
have been included as a party in the original
complaint but for a mistake concerning its
identity; and (J) FDA received notice and

24, See Stem,on v. Rum/ell. 825 [*.2d B9o, 698-99
(Alaska 1992).

25. Alaska K Civ. P 15(c)

26. See fetteiull Urt( v. bneliunan. 9al [12d
1065. 1068-71 (Alaska 199-2) Seveial fcdctal
courts have held dial amendments in which a
plainnlf replaces a "Jolm Doe" defendant with a
named dcfendjnl ate cunvidcicd amendments iu
add new {rattles and will felale hjtk rail) when
the conditions ol kulc 15(c) are satisfied ~See bA
Wright i: Miller, mpiu 5 1490. ai 105-06: jce
also Craig . Uiuted Statea, 413 F.2d 854 (9lh
Cir.1969).
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knew or should have known lhal, lull fur a
mistake concerning its identity, it would haw-
lieen included as a Jxiny within "the |n-rind
provided by law for commencing the aelmn
against" it.2*

Given the fact-intensive nature of the Rule
15(c) "relation back" test. FDA cun prevail
on its Rule 12(c) motion only if the undisptii-
tii facts on the face of the pleadings clem v
show that Hebell's second amended com-
plaint cutuiul (XiSsibly relate hack lo her ear-
lier timely complaint against Honest Bingo.
But the relation back issue presents the lul-
lowing disputed fact questions, which prevent
resolution on a motion for judgment en the
pleadings: whether FDA received sufficient
notice of Helrert's lawsuit within the limita-
tions [reriod anil whether FDA knew or
should have known that, hut fur a mistake
concerning identity, it would have Iheii in-
cluded as a |tarty within the applicable |ieri-
od."

It is not clear from the pleadings whether
FDA did or did not receive sufficient notice
of Helrerl’s claim within the limitations peri-
od. Hebert's complaint asserted that the
nature of the named business entities was
unknown. It also included (he jrormillei: of
the hingo game as a John Doe defendant.
Hebert's amended complaint states that FDA
"is one of the three permitces jointly ofx-rut-
ing Honest Bingo" and that FDA "was in fact
receiving the benefits of the ojienilion of the
hingo game at the time and place in ques-
tion." This statement alleges the existence
ofaclose business relationship tx-iivccli Hon-
est Bingo and FDA, or |>ossibly a joint ven-
ture or |iartnerslip.,” While admitting that

27. Tt*e parlies do nui dispute Ihal I',r fusl re-
quirement—dial die claim against PDA arise uul
ol the same basic claim in llie complain! against
Honest (lingo—is satisfied

28. Hebert rnae bave available (o bet a second
avenue lor relief. If siie can demonsirale that
Honest [I|nqho was a partnership or a )Lcm! ven-
ture of which Monroe Foundation and FDA were

paimeis or (outi venturers, it ma> not tv neves-

sarv lor the second amended complaint In u tail-

back lo the original cumplailil since kelvicr ol
the limcl) onguia! complaint on Hinu-sl bingo ot
the Monroe Foundation inayr be lound sutlicicnl
to commute service on FDA See Alaska K Civ
(* 4tdH5). Coleman v. Lo/gren. 593 P 2d 632. 634
(Alaska 1979)

SAVAGK ARMS, INC.

I'mu is i-sj
il is a [M-rmitlif for hingo gatin-i, FDA de-
niiti tin- allegalions of jointly ujviutinp Hon-
est Hingo and of receipt of bem-fils of Ihe
tiN-i-atim.  Viewing the facts in the light
most favorable to Heliert, as we must for the
[xirjruses uf the inntinn, it is elt-ar that the
existence of smne tyjx- of close business rela-
tionship is alleged.

A fact question also exists as to whether
FDA knew or should have known that hut fur
a mistake in identity, it would have In-en
named as a |tarty within the applicable limi-
tations IA-riod. As an organization under
whose jrennit the Honest Bingo game was
run, FDA may have had notice of the rom-
plaint filed against Honest Bingo and Ihe
Monroe Foundation and consequently may or
should have known that it was one of the
“John Does" referred lo in the initial com-
plaint against Honest Bingo. Similarly,
without further evidence, we are unable to
ileterinine whether FDA either knew or
should have known that it was intended as a
jiarty in the suit prior to March 27, IldAi, the
one hundred twentieth day after filing of the
original complaint.2*

The pleadings on their face cannot reveal
whether Hebert's second amended complaint
relates back to the initial timely complaint
filed against Honest Bingo. And determin-
ing whether FDA meets Ihe standard for
relation hack involves a triable issue cif fact.
We therefore cannot affirm the granting of
FDA's Rule 12(c) motion.i0

1131 "The court either may consider a
motion for judgment on the pleadings at a
preliminary hearing as provided by Rule
12(d) or may jrostjione its determination until
trial.m11 We conclude that where appropri-
ate and when a motion for judgment on Lite
pleadings Is brought on the liasis of the
affirmative defense of statute uf limitations,
29, seeALilj k Ch ¥ 4Q) (jliminy 120 dj>v

afler bimp loi Mniir of pttxrs*) Thc rnord

showv ilui b) Ociober 31 1996. FuA bad ic-
fuved lo Juiticijuir in *clljcmcenl Defoliation*,

(nil (be ictoid u idem welo bou lony beftxc that
lime | DA uav avvair of liclx-il'v claim*,

30. A Civil Rule 12(c) nioiion can be convened
inlo a Rule 56 motion foi summary judgment
valcii ibt trial judfc considers materials oulvulc
IIte pleadin%*. Sre Alaska R Civ P. 12(c) How-
ever. here tltc sul>crior couri tApliciily stated tlial

W KS UTO SUI'IMA Alaska 49
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the interests of justice arc Itest served if the
trial coiu-t considers the motion at a prelimi-
nary hearing instead of waiting until trial.

V. CONCLUSION

Because fact questions exist as to whether
Hebert's second amended complaint bringing
FDA inlo the lawsuit related track to her
initial complaint against Honest Bingo, FDA
was nut entitled to judgment on the plead-
ings under Rule 12(c). We therefore RE-
VERSE the decision of the sujrerior court
ami REMAND fur proceedings consistent
with this opinion.

SAVAGE ARMS, INC.. IVtitinier,
V.

WESTERN AUTO SURREY
CO., Respondent.

Nos. 8612, 8721, M ill.
Sujrretne Court of Alaska.

March 2. 2001.
Rehearing Denied April 4, 2001.

Father brought products liability action
against manufacturer and distributor of al-
legedly defective rifle, seeking recovery for
injuries sustained by his minor son when rifle
misfired. Distributor filed third-party com-
plaint seeking indemnification from manufac-
turer’s successor. The Sujrerior Court, Third
Judicial District, Kenai, Jonathan H. link, J.,
concluded tluit law of Alaska governed sue-

it did out consider mallets outside the pleadings
Even il tins court were lo consider the additional
materials contained in the record, it is still un-
clear whether FDA bad notice of Hebert's law-
suit and knew or slioulj luvr known dial tt
would liuve been initially included as a defendant
il Hebeil bad been aware ol its identity.

31 5AWright it Miller § 1367, at 517. See Ped-
ersen v. ilielili. 822 P.2d 903. 907 n 4 (Alaska
1991).
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cessor liability issue, entered judgment in
favor of distributor on its third-jiany vlaim,
and denied successor's motion to substitute
distributor's insurers for distributor as real
jiarties in interest. Successor jietiiioried for
review. The Supreme Court. Eastaugh, J,
held that: (1) law of Alaska governed issue uf
liability of rifle manufacturer's successor; 12)
genuine issues of material fact existed as to
whether successor was liable for injuries
caused by rifle; and (3) distributor's insurers
were projjer parties to prosecute third-party
indemnity claim.

Reversed and remanded.

1 Appeal and Error e=S42(1)

The appropriate choice of law is a legal
question lo which the Supreme Court applies
its inde[)endent judgment.

2. Appeal und Error <5=h42( 1)

The Supreme Court answers legal ques-
tion of first impression by adopting the rule
of law that is most jiersuusive in light of
precedent, reason, and [lolicy.

3. Appealund Error C=W>3

The Supreme Court will affirm u grant
of summary judgment only if the record
presents no genuine issues of material fact
and the moving party is entitled to judgment
as a matter of law.

4, Appeal und Error <S=»tJ3tl), 919

Generally the Supreme Court will review
rulings on joinder and ratification fur abuse
of discretion, hut will review de novo the
underlying legal questions, such as whether a
jiarty is a real party in interest.

5. Action 027(1)

In the context of a claim that a defective
product lias caused jiersonal injury, succes-
sor liability is most appropriately character-
ized as a torts question.

6. Weapons 018(1)

Law of Alaska guvemed issue of liability
of rifle manufacturer's successor in products
liability action bruuglil hv father whose mi-
nor son was injured when allegedly defective
rifle misfired, where father anil son were
Alaska residents, rifle was purchased in Alas-

18 PACIFIC KEPOKTEK, 3d SERIES

ka, and injury" occurred in Alaska, evi-n

though successor's purchase of manufactur-

er's business occurred in Texas.

7. Corporations 0445.1
Generally, when one corjxiratiun sells all

its assets to another, the acquiring cor]mra-

tion is nut liable fur the debts anil liabilities
of the selling eoiigiany,

8 Corporationso44s.1, 5JKI)

There are four exceptions tu the general
rule of non-liahility of successor cor|»n aliuns:
(1 the purchaser has expressly or implicitly
agreed to assume liability; (2) the asset pur-
chase amounts to a consolidation or merger;
(3) the purchasing corjHiration is a “mere
continuation" of the selling corporation; or (4)
the transfer amounts to little more than a
“sham™ transaction to avoid liabilities.

m Corporations o445.1

Liability will be imposed on a successor
cor|>oration for the debts and liabilities of the
selling company under the mere continuation
exception where the successor continues to
use the seller's name, location, and employ-
ees. and there exists a common identity of
stockholders und directors.

10. Corporations <2=4451

The “mere continuation” exct-|8ion to
successor nonliability is available to claim-
ants seeking to impose liability on a succes-
sor corjxiratiun for defective products manu-
factured by the predecessor.

11 Corporations<5=4451

Under the modem “continuity of enter-
prise” exception to successor nonliability, a
successor corj>ur-.itiun may be held liable fur
injuries caused by its predecessor's defective
products where the totality of the tnmsai-iinn
between the successor and lhe predecessor
demonstrates a basic continuity of the prede-
cessor enterprise.

12. Corporations ®=4451

Under the modem "conlinuity of enter-
prise” exception to successor nonliahility, the
successor corjioration may he held liable
even though the sale of assets is for cash and
there is no continuity of shareholders.

SAVAGE ARMS. INC.v. ' "ESTERS" AUTO SUPPLY Alaska 51
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13. Corporations

Tie- key factors under the "continuity of
enterprise™ fcxcejitijn are: (1) continuity of
key |[XTM>nncl, assets, and business ojiera-
tions; (2) sjieedy dissolution of the prcdeces-
sor corjioration; (3) assumption by the suc-
cessor of those predecessor liabilities and
obligations necessary for cnnlinualion of nor-
mal business ojx-rations; and 14) continuation
of corjxinite identity.

11 Judgment ©=181115.1)

Genuine issues of material fart existed
as to whether rifle manufacturer's successor
was liable for injuries caused by misfire of
allegedly defei-live rifle, precluding summary
judgment on third jiarty indemnification
claim filed against successor by distributor in
connection with underlying prudurts liability
action.

15. Evidence ©=244(7)

Statements attributed to successor ror-
|«‘ration’s chief executive officer that succes-
sor nir|>oralion held itself out to world as
legal successor *o rifle mannfaclurer whose
assets il purchased were non-hearsay admis-
sions of |jartyKilijxinent with resjiect to third-
jurty indemnity action brought by rifle dis-
tributor in connection with underlying jirod-
urts liability action against distributor and
manufacturer. Rules of Evil).,, Rule
N)I(dH2).

IG. Evidence <2=244(71,318(1)

To extent journal articles were offered
to prove truth of assertion tliat statements
attributed to chief executive officer, that cor-
lunation held itself out to world as legal
successor lo rifle manufarlurer, were in fact
made by officer, authors of articles were the
declarants, and such articles could not qualify
as nun-hearsay admissions of |iarty-oliponent
with resjiect lo third-jiarty indemnity action
brought by rifle distributor in underlying
[>rndurts liability; if articles were offered for
tht-ir truth on remand, trial court would hate
to address uulhur-as-declarant issue. Rules
of Evid., Rule h01(d)<2).

17. Indeninity e=|5<2)

Rifle distributor's insurers were jimjier
jiarties to [irosecute tlird-jiarty indemnity
claim hnnighl by distributor against maim-

fai-turcr's successor, where insurers had fully
discharged distributor’s liability in underly-
ing jiruducts liability action. Rules Civ.Proc.,
Rule 17(a).

Theodote M. Pease, Jr., and Michael \V.
Sewrighl, llurr, Pease & Kurtz, Anchorage,
for Petitioner.

James M. Powell and Kimberice A. Colbho,
Hughes, Thorsness, Powell, Huddleston g
Rauman, LLC, Anchorage, for Respondent.

Before MATTHEWS, Chief Justice,
EASTAUGH, FADE, BRYNER, and
CARPENETI. Justices.

OPINION

EASTAUGH. Justice.
. INTRODUCTION

Can a corjioration that purchases assets of
the manufacturer of a rifle sold in Alasku lie
held liable for jiereonal injury caused in Alas-
ka by a defect in the rifle? The superior
court held tliat it could, and we agree. But
we reverse and remand for application of the
j>ertinent successor liability doctrines dis-
cussed below. We also hold that the indem-
nity claim brought by the rifle’s distributor
against the successor corporation must be
jirosecuted by the insurers which fully dis-
charged the distributor's |>orsonal injury lia-
bility.

Il. FACTS AND PROCEEDINGS

The relevant facts are few. Jack Taylor’s
minor son suffered |>ensonal injuries when a
defective .22 caliber rifle discharged during
target shooting near Nikiski. Savage Indus-
tries, Inc. manufactured the rifle, and West-
ern Auto Sujgily Comjiany, which claimed to
have acquired the rifle from the manufactur-
er.sold il to a retail store in Maine; the rifle
was eventually resold to Jack Taylor in Alas-
ka. Taylor sued Savage Industries in 1900
for his son's injuries; in an amended com-
jdaint, he also sought recovery from Western
Auto.

Western Auto filed a third-party cumjilaint
in its name seeking indemnity from Savage
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Arms. Inc.. which hud purchased assets from
Savage Industries in 1IS'1. Western Auto
settled with the Taylors in May lIf.ia, and its
insurers paid the entire settlement amount.

At issue here are three sttlieiiiir emui
orders. The first held that Alaska law gov-
erns the issue of successor liability. The
second granted Western Auto summary
judgment against Ravage Arms, holding Sav-
age Arms liable as “the legal successor to
Ravage Industries. Imp." The third denied
Ravage Arms’ motion to substitute Western
Auto’s insurers for Western Auto as the real
parties in interest, Iull required the insurers
to ratify the litigation.

The superior court denied Ravage Arms’
motions for reconsideration. We grunted
Ravage Arms’ |te;ilinns for review and or-
dered full briefing. We review the three
orders under AS 22[tYHIO and Alaska little
of ApjM'llale Procedure -102

. 1JISCISSIOX

A, Sliiniliiiil til llr firn*

[I-'l) The appropriate choice of law is a
legal question to which we apply nttr inile-
ltendenl judgment.’ The seojie of surc-ssor
liability in Alaska is a legal question of first
impression, which we answer by adopting
“the rule of law that is most ix-rsnasiu- in
light of precedent, reason, and pilt'cv."3 In
applying rules of successor liability to this
ease, we will affirm Western Auto’s summary
judgment only if Ihe record presents no gen-
uine issues of material fact and Western

1. See ljiilpiloH 1. ('Mtlillfuiol. 75% 1 2| [(HII
Mo 1635

2. Eﬁm » Ho. $91 1*2*1 I3H. 1\54 n f«i\Uk.»

3. sec xniitui v. Uomll. 672 129 1214 12]|S
IALtku 1vV94)

4. \Nr riiidiiiuki ,8 slot IUoihitli » sSuihlit
toil'tl . tnc. A Avmh.. 73 1*2*1
(ALi*kt vuiuiot in /ion mi uthci ~Anuniu*

523 ¥2d 032(Al;,4.* h»l)

5. strimivitim. 752 P 2713 likM

6. Aim- tnFik™> utu ojtmiui* MAm i‘tuou.
\ Ainhinnif. 44| P21 c*w IAti-k.i m
bi*1Ltve in Id li.il AL.NKi Ltw p»v*iii' ilu tjiu'x-

IS I"'WTNC ItliI'OHTKU, ) SKUIKS

Aiilo is entitled to judgment its a matter uf
law.4

111 Although we generally review rulings
on joinder and ratification for abuse of di—
creiion.” Wereview de novo the underlying
legal questions,4such as whether a [urtv is a
Egalllpally in interesl tinder Alaska Civil Rule

cil.

[l Chain njLIir

Ravage Arms challenges the siijn-rior
court's ruling that Alaska law governs the
issue of successor liability. It argues that
Texas law should apply because all transac-
tions relevant to its purchase of Ravage In-
dustries' assets occurred in Texas, lo Sav-
age Arms’ view, the case ltcfore the court
deals with the transaction U-tucen Ravage
Arms ami Ravage Industries, and the under-
lying tort does not lo-ar on the elmiro ol law
question*

Western Auto defendas ihe stija-rior court's
decision, contending that Alaska law should
apply U-cause the underlying injury occurred
in Alaska. Western Auto also reasons that
successor liability is hut an extension of
products liability law, which is itself a ton
doctrine.

Texas statutory and case law seems to
disfavor e traditional and modem tliv-
ttitles of successor liability,5hut neither ‘his
court nor the Alaska stale legislature has
resolved the successor lialulit.v questions pre-
sented in this case.

inm @ MP=TaJHNM Tul] ifiinitiue. 0 tii B34
(lu.utiir axtufenl .t lu-punl it im1 mil *
“hiitd id Canitdi ser ue at T(HMH  miirits vt
licali'il lli* mit'i-]hiumil iinmimih *[iii'sti*Hi iiuK
JRIKEFFIN ul ittt Dtaij, 1mi -l atal

paitio tu e | see e fur M epee -
AR T M e

ij.‘%fliti"\ iiult|u-iiilciii Ann*iimie wwosiitit **ri

7. s 1t _Hus Pmll A1 Ann an 5 1IkiIn?)
iVWnuut |9v7i Winkett» N\MUI Moth (i
httsw 2tl 755, 75f* sv IIts App "»M>» nm» oho
WA.v * Anietiitin fiuns/ti A s 10 t %>
1 Supp 4h5 4h7 IN 1) It-\ I*Hir» Riii *tt Ut >
0 Wewmprr* Litt In* (u » (mliordi *54
S sv2tl 7h3. 760 Ilts| it App %4771 tntiiiup »\
tepiitiii-) lot iiuilfi. itdiMiliilaiiibi aiul 17,IM

SAVACi: AH ME’"(&%f%%@é\WMUTO SUITLY

We look to the Restatement tRecoud) of
Conflict of Laws for guidance in resolving
choice-of-law issues.1 The Rcvultd Restate-
meiil requires a separate chuive-nf-law analy-
sis for each issue presented* We likewise
follow this rule uf dCpccage.® anil determine
the pruf)ei' choice of law on the issue of
successor liability without regard to other
issues in Ihe ca-c.

Ili fore we call address which stale's law
should apply to this issue, we must first
determine whether successor liability is In*t*
ter chai'ncleriised in terms of contrarl or
toil." lu one sense, successor liability de-
rives from corjioriite and contract law, be-
ealise it may require lhe interpretation of the
coiiti‘iirts tliat governed the transfer of as-
sets Itelween eur|mentions. Rut surcesso.-
liability is also a creature of tort law when it
is claimed that the successor is liable Itecause
a proiluct defivt has caused itijucy or death.

Other jurisdictions arc split as to whether
successor liability should U- ecaluated using
the choice-of-law rules governing loin or cur-
|«irate and contract law. The Fifth Circuit,
fur example, has held that Ihe law of the

8 S*c.g. Qlivuifa e ARIO Clieancul
lo . 904 k Jd 1221. 1227 lAlaska 1995) ("WIirn
tholi. ol lav, jssues ails.-, v.r loinnamh N-I€l 1o
die //<mauohi, in I-V.mull ) Loo/u1ll lia giil-
,.ihc ™)

9. X,,- H.-s|.»icioi-nl ISr*oiult ol ral—i.lol Laws
ft 145 d 11971 M"TIn-..mils tiav*-long lev*
ogin/t-d that dir. an- tail Ixaiiul lo divide all
issues iiidi-i die Ks..| l,w ot a single stale ),
mo; . N it toir. sv 1 3d 320 324 17ili
to I*raM ].‘l,(iKIing dial mat.l die Seioud Re-
s|..Inoclll test. "|a] loan ilieieloo- s.iiklii.ls @
ss|Mlale . luiix*e ..1 law aiu.lvsls tul ia.ll issue
a l.ise, alleoilinog lo .1 l.-imiiie win.l. siale lias
tl.r ioosl sigoitleant ioia,, is with dial issik )

10. see 11l..k s Law Uulouian 448 17lh >d 19971
1).Iioiivg d.tv.age as 'la) (.mil's ali]iliealim <J
.title*. 1ll stale law. lo dill, irivl issues ul a legal
ill.1<ule. llioi.r id lav. all i-sik hia.Olr lo-

. L or nio. Ui.aii A tiani.-., A In.li.Miaiv ot
M.hliiii legal I'sag. 3ns I2de.l 199*1

11, am rg . WO, 69 r 3iLil 32e I"|1]t» riHiilsol
si-v.-lal stales have slio| )I..t lo de. ole v.h.lloi
|.1H.]...H lubll.o law | is a |ool ot ioi]o.ial. law

O.toil law 1

2 2s1fMn HUInl

3c8. 374 | »il. 1 11195%)

l, tip t... 71r 21
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state with the most significant corporate con-
tacts should apply to successor liability ques-
liuns.'3 The Reventh Circuit held similarly
inllni: r. litcutn li Cor/i" Rut several feder-
al district courts have explicitly applied the
law of ihe state with the most significant
torts ctuilar'.s, 1L and state courts have split
mi the question."

|a|] We decline to follow the Fifth and
Seventh Circuits, U-cause we U-lieve that
when a defective product causes [x-rson:d
injury, successor liability is most appropri-
ately cliar.trteriievl as it torts question. Suc-
cessor liability is essentially an exjvansinn uf
pnxlurts liability law, which derives from tort
principles of negligence anil strict linhilily,
and rejects contrari-derived requirements
such as privity. The puj|X)se of the modem
strict liability regime “is to insure that the
cost of injuries resulting from defective prod-
ucts (is) iMimnc hv ihe mamifaclurers that put
such products on the market rather than by
the injureil ix-rsons win are |MWerless to
pivitect themselves." ™ Treating a successor
liability question solely :is one of contract law
would alluw “the |urty who lienefitted from

13. 69 r 3d 320. 320 |7tli Cil 19-36)

14. set. eg.. f-Je v Xlnellei 1''nap Co. 652
F Supp 656. 658 0 1 IDColo 1937). Jim gieeil
m ill on Jilleielll ,fiMiil(ft. FAaiall Ftim 11 tl/g.
667 F2d 570. 579-811 Itoil. Co 1989), ReeJ V.
Aninamg (iwi co. 577 r.Supp 246. 248
IE DAik 1983). Rotui: r Aimieil |]1|]:|1. 472
FSupp 136. 141-42 tEDMi.h 1979). jeelnieil
I pJdimv ml 1tH/1 gimim K lulolloo V lrilini
Hump, la. . 191 F3d 732. 740 (Oil. t If 1999)

15 S.e. eg. la le Ailn'siiii Liligalimi Ibelli, 517
A 2d 697. 693 IDel Su|Vi 1936) tliolding llial
»M|MWalr lav. .1khiM oli|dv Uv.viim- 1o um-stiorv
>.a. legal flIn'l <d ciMiliail* U-lw.-cn cor|MKa-
lioiu). Am.iomi .V,mii,oicio. inc. . sun Uinviiv
Lng'g. SRI1.. 648 So 2d *65. 570 IlAla 1994)
.holding Ilial ctmlliil mlr l,a tort taws iliould
atqilv In (of(.u.ile liabiluv tv.or) 2ur
a/o. Davhl W P.IL.I. 2u,i..-..0< Liuliilin in Anei
Ainnmamii. 1126 kllt.ni> 85. 107 12 1f39-31

idi-aiL.u.g d.lliii-nl )iiil-.li.lioo." apuua.lu-s lo
. blhv'tll LI LIM=> ot sM*com llatldllv
ILilliw)

16. ciileipill.ii liuilm cn P tied. 533 k 2d 821.

876 IAlji.ka 19791 ti|t«4liig 1 1mi i Fi/f/i An-
li,mtei in . In. . 454 1*21 244. 24c |Al.ok.i
19691). xc .i/m. C.o.iniiao . )ii)mi Kmri T5..2..
1.,, . 59 tat 21 5J. 27 t.d Rpli 6*7. 372 21
892.900-01 ||ve.)|
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the bargain (lo) escape liahility even though
the party who transferred the benefit would
have Ixien liable had not the contract been

consummated."l Such a result would un-

dermine the principles tliat govern our prod-
ucts liability law. And although Savage
Arms argues tliat the public policy behind
products liability law is of “little interest"

here because Western Auto purchased liabili-

ty insurance tliat fully protected it. Western
Auto's suit does not pursue a commercial
cause of action. Because Western Auto's
insurers settled the persona) injury suit
Western Auto now stands in the tort | lain-
tiffs shoes.

Thus, in context of a claim that a defective
product has caused personal injury, we think
successor liability is more aptly treated as a
matter of tort law.

|6] Having determined that successor lia-
bility in a products liability context is best
characterized as part of the law of tort, we
must now decide which state's laws should
apply to the case at hand. The Second Re-
statement states that “with respect to an
issue in tort," courts should look to the local
law of the state with the “mast significant
relationship” to the jiarties and the occur-
rence.1l We conclude that Alaska has the
most significant torts contacts with this legal
issue. We look in jiarticular lo the underly-
ing tort aclion that gave rise to this litigation.
Jack Taylor and his son were truth Alaska
residents when the accident occurred. Tay-
lor purchased the rifle in Alaska, and the
rifle was being used here, where its defect
injured his son. The defect that injured
Taylor's son jxik-ntially endangered any |x-r-
son within a lethal vicinity while the rifle was
being used in Alaska. Finally, Jack Taylor
litigated his suit against Western Anto in
Alaska's state courts. Because the relation-

17, Koiuil 472F.Supp. al 141

18  See Restatement (Second) of Crmllicl ol Law*
§ 145(1). To deleimine die place ol musl signifi-
rani relationship. we look In

al llie place where die injur)‘occulted. =~

li) die place wlicie die conducl causing llie inju-
rY_occu,rre_d, _ ,

(c) . ie diirnicil. residence, nationaht). place, of
|nc?,r|mra||on and place of husitx-ss of die
parlies, and
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ship between the tort litigants is centered in
Alaska, Alaska law should govemn.

We therefore conclude that the Mijx-rior
court die! not err by concluding that Alaska
law ajilil:es to the issue of successor toit
liability.

C. Successor Liability

Savage Anns challenges Western Auto's
summary judgment on the issue of successor
liability. It argues that it should not be held
liable even if Alaska law ajijilies. This argu-
E1ent raises Issues of first inijiressiun in Alas-

a.

1181 Generally, when one comjiany sells
all its assets to another, llie acquiring corjio-
ration is not liable for the debts and liabilities
of the selling comJ>any.,, Courts have tradi-
tionally recognized four exceptions to this
rule uf non-liability, where (1) the jiurchuser
expressly or implicitly agrees to assume lia-
bility, (2) Hie asset jiurchase amounts to a
consolidation or merger, (3) the jmrchasing
corjxiratiun is a "mere continuation" of the
selling corjxiralion, or () the transfer
amounts to little more than a “sham” trans-
action lo avoid liabilities.*0 More recently,
some courts have recognized three additional
“modem" exce|)tions to the rule of non-liabil-
ity: the "continuity of enterprise," “|iroduct
line," and “duty-to-wam" excejitiuns.1L

Western Auto argues that we should adujl
any one of three different successor liability
doctrines in this case: the traditional “mere
continuation" excejitiun and (he modem "con-
tinuity of enterprise” and ‘product line" ex-
cejitions. We first identify which excejitiuns
are available under Alaska law, and then
remand for the factual analysis necessary to
ascertain whether successor liability is jirujy-
er in this case under any of the ujgiruved

d) ‘lie place wnor_|lie relationship. Il any, be-

tween llie parlies ii (entered
LI § 14 2{ e evaluate lliesr lactors and con
mecsin light of llieir "relative importance” to llie
jiarticular issues in each case. 1.

19, See Poliak, supra nole 15 al 99, lee also
Richard A Epstein. Tout 40002 (1919)

20. See Poliak, supra note 15 al 100-0]
21 Seetj al 103-08

SAVAGE ARMS, INC. v. 1V
ciuxi it r_w 49 (Alu

excejitions. The siijx-rior comn did not t|x-ci-
fy which excejitiun justified its inijxisition of
successor liahility against Savage Anns.

1 The tnulilionul “mm coulinualwu"
eieefttiun

IB) Courts have traditionally imjxised lia-
bility on successor corjxinitions where the
successor corjxiralion is “merely a continua-
tion" of the selling corjxiralion.“ The pri-
inary elements of Hie “mere continuation"
excejition include use by the buyer of Hie
seller's name, location, and emjiloyees, and a
common identity of stockholders and di-
rectors.0  This well-established excejition
stems from judicial refusal to honor a trans-
action which is "little more Hian a shuffling
of cor|xirate forms, lucking any fundamental
change with independent significance." *

1101 The "mere continuation" excejition is
available to claimants seeking to imjiose lia-
bility on a successor corjxiralion for |inxlucts
manufactured by a jirvilccessor. Although
Ravage Arms argues that we should not
adopt this exception, we disagree, because
this is a well-recognized excejition, and we
We therefore hold tliat it is available under
Alaska law.

2. The moi/mi "continuity ufenterprise™
exception

Western Auto also asks us to adojit Hie
modem "continuity of extcr|irise" and “jinxI-

2 s..aal 10l

23 See d. see also Phillip | tlumbers. The
CwlIhumy{_ ol llie Enterprise [Xmlime = Cotputate
Soceessotilnp in Viiile) Stales Law. 10 Fla. J.
Inl'l 'L 365 371 (199) (Hie doctring ... is
anllcabIe only nlu-rc liar soccesux lias llie same-
sluvkholdcis s llie pieilrirswx slid conducts liar

same tininess wnli llie sainr management belli-

lies, employees, piodocls. and liade names.").

24 Ulumbcig. inpiu nole 23, al 371

25, Under the "Pro_duct line" exception, a succes-
sor will be liable if il acquires substantially all ol
the predecessor's, assets and undertakes™ essen-
tially llie same tiianulacruimg ojseialiun ol lltc
Sarmie ex S|m||a1r38roducts See Has v. AlalCiep .
19Cal 3022 136Cal Kjut. 574. 560" 2d 38-11
1977); 63 AmJut.2d Ptulncis Liability 5 133
11997). Pultuk. lujiiu note 15 al 104-16. lke-
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uct lint" excejitions. We conclude that Hie
facts in this case are ill-suited to the "jiroduct
line" exception, and we therefore decline to
consider it at this lime.1L We do, however,
adoj* the "continuity of enterprise" excep-
tion, for the reasons explained below.

[11, 12) The “continuity of enterprise" tx-
cejxion is an outgrowth of the traditional
"mere continuation" theory of liability.** Un-
der Hiis excejition, @ successor corporation
may be held liable for injuries caused by its
jircdeccssor’s products where the totality of
the transaction between the successor and
Hie |iredecessor demonstrates a basic conH-
nuity of the jxedeccssor enterprise.*7 The
successor may be held liable even though the
sale of assets is for cash and Hiere is no
continuity of shareholders.

(33) Thus, whereas the traditional "mere
continuation" exception dejx-nds on the exis-
tence of identical shareholders, the "continui-
ty of enterprise” looks beyond Hiat formal
requirement and considers the sulistance of
Hie underlying transaction.’5 The key fac-
tors under Hie “continuity of enterprise" ex-
ception, first articulated in Turner v. Bitumi-
nous Casually Ca* are: () continuity of
key personnel, assets, and husiness opera-
tions; (2) sjx-edy dissolution of the jiredeces-
sor corporation; (3) assumption by the suc-
cessor of those pndeccssor liabilities and
obligaHons necessary’ for continuation of nor-
mal business ojx-ralions; and (-I)continuation

cause e Iscis in |liii cue seem ill suiied lo llui
exception. we decline lo evaluate die wisdom ol
adopting die “product line" dieoryr al diis lime.
Our deciiion today docs not preclude lurdter
curuxieranoci ol dm earcplxxi Ui an appropriate
case.

26. See Riclixed t. Cup'u. Lr Redesigning Succes-
sor Ltubihn. 1999 U. Ml. L Rev. 845.848tin 16
(1999).

27. See 63Am Jur.2d huJucts Liability 9 129

28, See Turner v. Bummuons Cos. Co. 397 Mich
4% 24 NW.2d 873 833-84 (1976); Cupp.
supra rule 26.al 848-49,

29. See 63Am Jur.2d Pudncit Liability 5 131

30. 397 Mich 406. 244N W 2d 873 (1976)
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of corjxirate identity. 1L Thu- is a limited
exception that looks [iast the identity of
shareholders and directors, and focuses on
whether the business itself has been trans-
ferred as an ongoing concern.

Only a minority of courts have thus fur
adopted the “continuity of enterprise” exce>-
tion.° And the American Law Institute re-
cently declined to adopt both this exception
and the “product line" exception for the Re-
statement (Third) of Torts.0 The Third Re-
statement's commentary indicates that the
vast majority of courts considering these
modern exceptions have rejected litem.*1 Al-
though there is some dispute about exactly
how many jurisdictions have decided the is-
sue,*4 it is clear that a majority of jurisdic-
tions have not adopted the “continuity of
enterprise" exception.

Critics of llie modem exceptions (such as
“continuity of enterprise") argue primarily
that expanding liability harms (he overall
economy by making it more difficult for com-
panics lo reorganize or sell their assets with-
out destroying the value of the ongoing busi-
ness enterprise.** For example, they assert
tliat a buyer interested in purchasing sub-
stantially all of the assets of a corporation
will, in some rases, decline to make (he pur-
chase if it will be forced lo assume liability
for past product defects as well. As a result,

3L See il at 833-84: seealto PollaL. supra note
élﬁmal 103 63 AinJul.2d Products Liability

32 See Restatc-nent (IinnR o( Tons' Prolucts
Liability § 12 Reporters' No e‘al 215-19 (1998)

3 Seeid. 9 2cmt b al 210 & Reporters' Nole
al 215-19.

34 Seeid 912 Re_P_orters' Nole al 217-18 Hie
Restatement identifies only three. stales where
courts I|netadopte|dbll|e "chjl),nHuuny oldeR‘ter-
rise” exception;. Alabama, Michigan, and New
ﬁanﬁ>sﬁﬁrt.p Se. |dL\ % 219 y

35. 3lie Thud Restatement lists iwenly-lwu stales
in which slate couru (or federal courts _applqu
stale law) have rejected hoth the "continuity u
enterprise” and "product brie" exccjitrom. ~ See
ul 912 Rejtorteri” Note at 217-18 = Uul one
commentator estimates that only eighteen juris-
dictions as ot mid-1996 liad actually rejected the
modern —exceptions, when considering those
slates whose highest courts had yet to rule on the
issue. .See Cupp, supia nole 26, at 8254  Pro-
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some curjxrrulioits will be tmalilc to find pur-
chasers, and will instead lie forced tu sell off
the corjKirate assets on a piecemeal basis,
siluumlering any accumnlated goodwill.*5
Such a piecemeal sale would give a eurjrora-
tion certain economic advantages: the sell-
er's shareholders would be able lo receive
full value for the remaining ossels, anti suc-
cessor liability would not flow lo the purchas-
ers under any of the traditional or modern
theories.& But a piecemeal sale would cause
an ongoing business to he lust to society, and
jHitential claimants would U- no U-Iter uff.

This argument, although coitgielimg in the-
ory. seems to paint an incomplete picture of
the economic realities. If successor liability
is expanded to include the “continuity of
enterprise” exception, some comj>anies in-
deed might be unable lo find buyers for their
ongoing businesses. But we have not been
referred to any evidence tliat adopting this
modem “continuity of enterprise" exception
(or the marginally more popular "product
line" ixception) has in fact increased the
number of corporate liquidations or piece-
meal breakup, or that rejecting the modern
exceptions has in fact decreased liquidations
or piecemeal sales.*1 And our research nas
not disclosed studies that have so concluded,

We also note that permitting successor
liability under the “continuity of enterprise”

lessor Cupp states dial courts interpreting the
law of Mississippi. Ohm. and Suudi Carolina
quefalsot recognized andt,adoptgd thCe "continui-
of enterprise” exception ~ See Cupp, supia
hyote 26. al%dn. 44, P PP, P

36.. See Restatement (Third) uf Tuns PiuJocts
Liability 9 2cult b. at 211 Epstein, supiu nute
19 at 400-01 Michael D_Green, fairness aiul
Successor Liubilils: Die Limns o llie Common
I(_fgvggP)rocess. 8 Kan JL S full Pol'y 119 121

37. See Epstrm. supra note 19 al 401 Restate-
ment (Th|rd1) of Torts  Pioduils Liability 9 12
cim. b.'at 211

JB. See E{tslem. supra nun- 19 at 401-02 Re-
statemen (|Iutd} ul Turls. Products Liability
9 2cnil byat 211

39, See. eg Restatement (Third) ol Toils = Prod-
ucts LLaBility 9 12 cent b at 211 & Relioricrs'
Note at 215-21: Epstein. J?pru note 19, al 400-
U2; Oicen, supra rule 3.al 121
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cxreplivii will not discourage large-scale
transfers so long as anlici>ated successor
liahilities do not exceed the value of the
corurulion's accumulated goodwill.  Pre-
sumably, many rur|xii-ations will continue to
engage in efficient anil productive transfers,
with the purchasing firm merely factoring
into tin- purchase price the cost of those
successor liabilities.* When firms contract
for an asset transfer where the basic enter-
prise is to be continued, they negotiate to a
price tiiat reflects the fair market value of
the transfer, taking heed of the risk of future
claims." The purchasing firm will value any
potential successor liability claims at least al
the incremental cost of obtaining insurance
coverage ugainsl successor liability for
them." Where that insurance is loo expen-
sive or is unavailable, negotiations could col-
laj»se, and the firm will either continue to
exist (and be subject to liahility claims) or
liquidate (and future victims will receive no
recovery)- Hot in many cases, we would
exjtect selling and purchasing firms simply to
negotiate to a rational price that lakes ac-
count of these potential claims. The posited
negative effects on the overall economy are
too indeterminate and speculative to out-
weigh the jrolicy of compensating persons
injured by product defects.**

The same reasoning applies to the Restate-
ment authors' concerns regarding [joiontial
“windfalls."4 In many rases, a predecessor
manufacturing cum|>aiiy will U- purchased by
a larger, more financially sound corporation.
The rule we ado|R here does not limit injured
plaintiffs’ recovery to the value of the assets

40. See Cupp, supra note 26. at 861-77.

41 5u Midurl D Cicen. Smeessor Lrubilily: the
Supernal!) of Sialulon_Rclonn lu Piuiul Product
Liability Claimants. 72 Cuincll L Rev. 17. 40

11986)

42905ec id at 40. Cupp, inpiu note 26. ai 862 n.

43, iee F.pxlrin, supra nole 19 al 402 (explainin
that xoipoialignx aic teaming ur navigate mod.
cm successor liability rulex!

44, See Restatement (Hind& ot Tuilx Piuducts
Liability 9 12tint b.. *1210-11

45 1) at 210.

purchased by the successor corjmralion, so
there could conceivably be situations in which
product defect victims would receive a larger
recovery than they conceivably could have
received liad the predecessor comliany re-
mained an ongoing concern, and been hank-
rupted by the total claims. The Restatement
authors view the added recovery potential as
an “injustice" to the successor corjwration.4l
But we think the Restatement analysis de-
feats Lhe assumptions behind tort bw. We
assume that meritorious claims will be paid;
that they are sometimes not paid due to
insolvency does not cliange that underlying
assumption. To characterize os a “windfall"
full recovery for losses caused by product
defects unjustly challenges the legitimacy of
the injuries suffered. And once again, pur-
chasing corj>orations can attempt to account
for this risk of loss in llie purchase price.

The tlher objections to expanded succes-
sor liability rules are also not dispositive.
Successor liability potentially conflicts with
maximizing the value received for bhankrupt
estates.” But we see no persuasive reason
to favor corporate creditors over claimants
late' injured by the seller corporation's
products.& Also, some courts liave argued
tliat tho modern exceptions impose liability
on entities having no causal relationship with
the lutrm.44 But basic to the “continuity of
enterprise” exception is the preservation of a
substantial portion of the goodwill of the
predecessor corporation; the successor is
fundamentally the same enterprise as the
predecessor. When a firm negothtes to
purvliase another corjxjration, keeping the

46, See Michelle M Morgan. The Denial o f Future
Jon Claims in In_Re Piper AitcraR: Will the
Conn's QuicL’Fu Solution Keep llie Debtor fly -
ing Ihgli-oe tiling it Crashing Down?. 27 Lay. U.
Chi. 1J. 27. 36-37(1995)

47. Nonctlulcss. federal buntryjiwy law may goy-
ern wivellier potential claims for injuries_no) Ye)
incurred may be discharged in a UuiiLruplcy
pioceedmg. “In this case, live First Circuit lias
ruled dun iheie 1s no discharge ol Westem
Auto'sclaims. See infia nole 56.

48. Set, ng Polius §. ClarL Equip. Co., 802 F.2)
75. 8-83 (3d Cir 1980). Johnston  Amsied In-
dus. hu.. 830P.2d 1141 1144 CoIoAng 19922
see also Restatement ﬁThwd) o( Torts. " Products
Liability § 12cml. b. al 210
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"enterprise” intact, il must amiciliate any
jxrtential successor liabilities and negutiute

an apjiropriatc price. To jK-nuit the succes-

sor, which presumably negotiated a discount

for potential successor liabilities when dick-

ering over the purchase price, to avoid liabil-
ity based on lack of causation would give the
successor an unwarranted windfall.

Finally, this new rule will also have the
effect of encouraging existing corporations lo
produce safer products, in keeping with the
public policy goals that underlie product lia-
hility law generally.** Conjurations are cur-
rently motivated to correct defects to reduce
their own ex|x>sure lo liability, but the tradi-
tional successor liability regime undermines
tliat incentive by giving the manufacturing
corporation another option: offering itself for
sale to a new investor. Without successor
liability, the original shareholders can receive
full compensation for the current value of the
firm, without sliaring the burden caused hy
any defective products manufactured before
the sale. The rule we announce today will
give manufacturing rurjxrralions additional
incentives to market non-defective products,
in order to maximize the corporations' mar-
ket value in event of sale.?*

Some commentators, 11 including the fte-
statemenl authors.1Lreason that legislatures
are hetter situated than courts to define the
parameters of successor liability. Hut we
think this is an appropriate subject for judi-
cial decision because it is directly related to
products liability law, a doctrinal road long
traveled by courts.1L For example, the four
tradilional exceptions were created by the
courts. 1L There is also some suggestion that

mO See Cupp, supra role, 26, at 860-63 (arguing
dial greater successor liability will channél re-
ggonsmmly back lo original product manufactur-
50. e id. Tliis incentive holds jrue until llie
“ti.ii_knows dial iu liabilities will ouliirip any
8oodW|Il_ava|labIe o be sold  Hut lumpaiiica in
ial position would not be relevant to tins suc-
cessor liability issue, because no buyer would pay
;ggezg ongoing concern valued al’ less than' us

51 See.eg.. Green, supia note 91

52. See Restatement (Third) of Torn- Products
Liability 5 12 Reporters' Nole at 216-17.
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legislation in other states lias failed to ub-
dress these problems.1l We see no reason to
await legislation liefure addressing this issue.

We therefore adopt the "continuity uf en-
terprise” excejition to the general rule of
nonliability for corjxirate successors.

order

[IT1 Although we here upjiruve the “mere
continuation" and “continuity of enterprise"
exceptions, it is nonetheless necessary to re-
verse Western Auto's summary judgment or-
der for two reasons. First, material factual
disputes remain unresolved. Many key facts
are uncontested, but certain im|*irtaril facts
(such as the percentage of stock former
shareholders in Savage Industries own in
Savage /\nns) are not established by llie
record. Second, the uncertainty regarding
llie j)ro|xir legal standard governing succes-
sor liability ajijiears lo have prevented the
icirties from develojiing the record to ad-
dress the applicable: legal tests. We consc-
tiuently remand for consideration of the
“mere continuation” and “continuity of enter-
prise” excelitions in the context of this case.

We also note that Savage Arms is not
shielded from liability by the fact that it
purchased Savage Industries' assets through
a bankruptcy proceeding. The First Circuit
ruled in a related aspect of this casel* that
Western Auto and Taylor were not "afforded
ajrprojiriate notice of the material terms of
the all-asset transfer, nor of the rhup>ter 11
plan** and therefore that the parties to the
transfer, Savage Industries and Savage

53. See Cupp, supra note 26. al 877-78,
54 See Cupp, supra note 26. at 878
55. See Cupp, supra note 26. al 679-83

56. In April 1992 Western Auto filed a llurd-pariy
complaint agains! Sava?e Aims tui indemnifica-
tion or apportionment of damages = Savage
Amis contended dial Western Auto's claims wcic
harred b){ die terms of Savage Industries’ burke
rup,trf/. he First Circuit Court ol AX>J>vufs uin-
muiely resolved die issue m Westem Auto's lavor

in December 1994, Set H'eirern Auro Suppl)( Co.

v Savz(ajge Anns. Inc. tin re Sucuge Indus . Inc),

43 F.3d 714, 723 (1t Cir.1994).

SAVACK AItMS. INC. v. WESTERN AUTO SUFFLY
4, tAtaiki looot

cmu it rw
An:is."arc nol entitled tu rely on the |irotec-
live jurisdiction of the bankru|>tcy :.:iirt."1
The failure to give jiru|xT notice and lo seek
uliiroval of Ihe [ilun from the ltankrulitcy
court "precluded a legitimate basis for en-
joining the Alaska state court action."

[). Jinmiut Articles os [liiutltilissible
Hearsay

115,1C] Savage Anns argues tliat the
sujjorior court abused its discretion by con-
sidering journal articles Western Auto sub-
mitted in sujijiort of ils summary judgment
motion. These articles included statements
attributed to Savage Arms' chief executive
officer sujijxirting Western Auto's argument
that Savage Anns holds itself out to Lite
world as the legal successor to Savage In-
dustries. Savage Anns usserls that die ar-
ticles contain multilile levels of hearsay.
Since we remand for other reasons, it is
unnecessary to discuss this Issue at length.
Hut we address il briefly here because it
may recur on remand. For |nir|xjses of our
discussion, we ussuine that the CKO uttered
the statements attributed to him.

lu effect, the statements were uttered at
least twice, first by Savage Anns' CEOQ and
ultimately by the articles" authors ujxtn jxib-
iicatif i. When the statements were first
uttered, the declarant was Savage Anns'
CEO and the statements were not hearsay,
because they were admissions by a |iarty-
oiiponent. 1l Hut when the articles were of-
fered to prove the truth of their assertions—
that the CEO had made the statements the
articles attributed to hint—their authors be-
came the declarants whose out-of-court state-
ments were living offered into evidence. If
the articles were offered for their truth, they
normally would have Wen inadmissible hear-
say.¥ The snjierior court rejeclod Savage

57. 1]
58. 1) at 722

59, See Alaska R Evid  soiax=) tdchning state-
ment* by puitv op|KWu.iils as tiunhcurxay).

eo. Alavku R tvid 802
61. Alavku Civil Rule 17wy ptuvides lit relevant

art:
P Every action sliull be prosecuted in llie name
ol dié real party in inleiesi... [A) party with

Alaska f,J

Arms' hearsay objection, bul so far as we can
tell front the record, did not address the
author-as-declarant issue. Wliether it must
do so on remand depends on whether the
articles are offered for the truth of the mat-
tcrs they assert.

E. Heal Parties ill Interest

117) Western Auto's liability insurers,
Allstate Insurance Coni|>any and Certain Un-
derwriters ot Lloyd's of London (Underwrit-
ers), fully paid the expense* of defending and
settling llie Taylor lawsuit against Western
Auto. Savage Arms moved to substitute the
insurers as the plaintiffs in Western Auto’s
indemnity action. Savage Arms claimed tliat
the insurers were the only real plaintiffs in
interest under Alaska Civil Itule 17(u).“ The
superior court denied the motion, hut ut
Western Auto's suggestion allowed the insur-
ers to ratify the action or be subject to
substitution.

We agree with Savage Arms that it was
error nol lo substitute Western Auto's insur-
ers as llie real parties in interest. Westem
Auto admits that Allstate and the Underwrit-
ers are its fully subrogated insurers. West-
ern Auto has identified no possible remaining
interest it has in the indenuuty claim. The
sujrerior court reasoned that Western Auto
had an interest in the claim that was “diffi-
cult to define," and that joinder of the insur-
ers might present an inaccurate picture to
the jury. The court did not explain what
Western Auto’s interest was.

Although we have not previously ad-
dressed the proper procedural treatment of
fully subrogated insurers, we held in Munici-
prtlily of Anchorage t& Haugh Construction
ct Engineering Co.° that ratification by [tar-
lially subrogated insurers is an acceptable

whom or in whose name » contract has Wen
made toe llie benefit of another, or a party
authofiied by statute may sue in dial person’s
own name without (owing llie party for wliose
henefit bur action Is brought” ~ (Kutifica.
lion, joinder, or substitution [of ihe real puny
in inieresi) shall have ihe surive ederi as il ihe
action hud Wen commenced in llie name of
die real puny in intercsl.

62. 722P.2 919 (Alaska 1985)



@D Alaska

substitute for joinder.4L We there reasoned
iliat Rule 17(a) did not require joinder of a
partially subrogated insurer because ratifica-
tion satisfied the policy contems underlying
that rule,4 We explained that ratification is
generally adequate in cases involving partial-
ly subrogated insurers because il protects
against multiple lawsuits, ensures that the
interested jiarty makes a formal aplicarance
in court, ensures tliat the jiarty is subject lo
any court orders concerning discovery or at-
torney's fees, and assures that all interested
jxirlies bear the burdens of claims litigated
on their behalf.4 Implicitly acknowledging
the key distinction between jiartially and ful-
ly subrogated insurers, we noted that the
insured jiarty was not a sham plaintiff be-
cause ils claim had not been paid in full by
the insurer:

We further nole that (the insurer’s] ab-
sence as a named party in this case does
not mean that the action would be [irose-
cuted by a sham jilairitiff. The municij>ali-
ty was a real jiarty in interest as the
amount of ils claim had not been paid in
full by |Ihe insurer]. 4’

This language imjilies that where, as here,
the insurer has paid the full amount, the
insui ed would be a sharn jilaintiff.

We have relied before on a Montana Su-
lirerne Court case. State ex rel. «Vonds T.V.
it Appliance Inc. v. Uislricl Court,I" in de-
termining the proj»r jiroeedural treatment of
insurers.4L The jilaintiffs in NumJ's T.V. had
received varying levels of congiensation from
their jiartly and fully subrogated insurers.4
Although the court held that jiartially subro-
gated insurers could ojit for ratification rath-
er than substitution or joinder, it effectively
ujineld a lower cuurt’s ruling requiring sub-
stitution of fully subrogated insurers.Il

Critical commentary boars out the signifi-
cance of this distinction:

63. Seeid. al 926

64. Seeid al 925-26.
65. Seeid.

66.

67.

68.

|d. ai 926.
168 Mom. 456. 543 P.2d 1336(1975)
See DauSli. 722 P 2d al 926.

18 PACIFIC REPORTER, 3d SERIES

The general nile in the federal courts is
that if the insurer has |iaid the entire
claim, it is the real [iany in interest and
must sue in its own name. If no money or
enforceable promise to pay money has
been advanced, then there has mil been
any subroguiiun and the insured remains
the real party in interest. This seems
sound since il is logical that an insured
who has no interest in the outcome of the
litigation may not bring suit.” 1L

We find this reasoning |iersuasive, and con-

clude tliat it was error not to require- the

insurers to substitute for their insured.

V. CONCLUSION

We REVERSE the order denying Savage
Arms’ mution to require Western Auto’s in-
surers to substitute for Western Auto, VA-
CATE the orders imposing successor liability
on Savage Arms, and REMAND for aji|dica-
tion of the doctrines adopted today anil for
further jiroceedings.

Sally K. SLOANE, Appellant,
V.
George R. SLOANE, Appellee.
No. S-9195.

Supreme Court of Alaska.

March 2, 2001.
Rehearing Denied Ajiril 4, 2001

Divorce judgment was entered by the
Sujierior Court, Third Judicial District, An-

69. SeeNand'i TV.. S4) V2dal 1337
70. Seeid. al 1338-39.

71 oA Cliarlrt Alan Wiiphi. Ailhui R Millet i.
M%J) Kane. Federal Practice uriJ hi* nline
?ed) at 355-56 (2d ed 1090) (luulonle> omit-

SLOANE i. SLOANE

Alaska |1
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chorage, Eric T. Sanders, J.. and wife appeal-
ed. The Supreme Court. Carjieneli, J., held
that: (1) record sul)jiorted finding that
{25,000 note that husband received from [iar-
ties’ son m connection with his jmnhase of
jiarties' business was worth {10; (2) record
sujijmrted assignment of 51% of marital
jirojierty to wife; (3) wife was not entitled to
have Imsliand jtay her future tnetlical costs;
(D wife was not entitled to bifurcation of
legal divorce; (5) wife was not entitled to
travel and living expenses incurred by at-
tending trial in Alaska; and (6) attorney fee
award to wife of S3.18G was sufficient

Affirmed.

1 Divorce ¢=252.

The trial court has broad discretion in
fashioning [iru>erty divisions in divorce ar-
tions. AS 2521 KvkaH-I).

2. Divorce ®=2KG(K)

The valuation of marital |irojierty is a
factual determination which will nol be set
aside on ajijieal unless it is clearly erroneous.
AS 252-11G0(aX->.

3 Divorce 0-280(8)

A valuation of marital jirojierty is clearly
erroneous and shuultl be set aside if the
reviewing court is left with a definite and
firm conviction on the entire record that a
mistake has been made. AS 25.24.G(XaX4).

4. Divorce >2X0(5)

The sulterior court’s equitable distribu-
tion of jirojierty is re-viewable under the
abuse of discretion standard, and will not be
(lisinrU-d on ajijieal unless il is clearly un-
just. AS 25.24.1WXaX4).

5. Divorce «=223, 280(4)

Ttie award of attorney's fees in divorce
actions is within Die broad discretion of the
trial court, and the court's decision in that
regard will not e reversed unless it is arhi-
trary, cajiricious, or manifestly unreasonable.

0. Divorce <5=253(3)

Record in divorce case sujijxirled finding
(hat, for equitable distribution jmrjioscs,
$25,000 note that husband received from par-
lies' son in connection with his purchase of

jiarties' business was worth $10; hushand
signed sale agreement under time con-
straints on terms determined unilaterally by
wife's attorney, and uifr presented no evi-
dence U>refute hushand's claim that business
would not have sufficient funds to repay note.
AS 25IM.1GO(aX4).

7. Divorce @=253(2)

Record in divorce case supixirted assign-
ment of 51% of marital projierty to wife,
despite her claim that trial court did not
sufficiently consider wife's age, i.e., GO; court
did not find wife’s age to be imjwrtant be-
cause husband was of congiarable age and
liolh were approaching retirement.  AS
2554.160(ax4).

8 Divorce €=282, 283

Wife waived apjiellate of her claim that,
in awarding wife only 5/% of marital estate,
trial court did not consider wife's station in
life during marriage; wife neither raised that
issue before sujierior court nor jircsented
evidence or argument in her briefs that
would have made her station in life relevant
lo jiro|<erty distribution. AS 25.24.1GtXaX4).

9. Divorce 0=253<2)

Record did not support claim that, in
awarding wife only 51% of marital estate,
trial court did not consider wife's health;
court simjily was not convinced that wife
needed any surgeries that she alleged, court
also commented that wife's treatment might
have heen overly exjiensive, and court con-
cluded Uiat wife's health concerns were- not
S0 serious as to prevent her from continuing
to work in future. AS 25.24.fi0(ax4).

10, Divorce C=286<9)

Even if trial court incorrectly concluded
in divorce case that wife was cajiable of being
gainfully engiloyed, any sucli error was
harmless with resjiect to marital jiruperty
division, as court valued wife’s future earn-
ings al zero. AS 25.24.1G0(ax4).

11 Divorce ®=239

Record in divorce case supjiorted trial
court'’s refusal to require husband to pay
wife's future medical costs; sujierior court
found that because wife received in excess of
50<! of marital estate and because she was
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MEMORANDUM

RE: Procedural Status of Western Auto Supply Co. (now Allstate Insurance
Company and Certain Underwriters at Lloyd’sofLondon) pending in
the Superior Court for the State of Alaska, Third Judicial District at
Kenai, Case No. 2KN-90-922 C|

DATE: February 12, 2002

Western Auto v. Savage Arms, Inc. is still apending case in the Kenai
Superior Court. The decision of the Supreme Court in Savage Arms, Petitioner v.
Western Auto Supply Co., Respondent, 18 P.3d 49 (Alaska 2001) was an
interlocutory decision by the Supreme Court on apetition for review. Western
Auto and Savage Arms, Inc. filed cross-motions for summary judgment on die
question ofwhether Savage Arms was liable as the “legal successor to Savage
Industries, Inc.” Judge Link, the Superior Courtjudge in Kenai, ruled in favor of
Western Auto. This was not a finaljudgment as there were other issues remaining
unresolved which would have to be decided by trial if nol disposed of by
additional pretrial motions.

Only finaljudgments ofthe Superior Court can be appealed to the Alaska
Supreme Court. However, Appellate Rule 610 provides for an interlocutory
review by the Supreme Court, before there has heen a final judgment, at the
discretion of the Alaska Supreme Court for issues which meet the criteria set forth
in Appellate Rule 610. One ofthe grounds is if die decision of the lower court:

“...involves a controlling question of law on which there is a substantial ground

1 2990-1/5)302
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for difference ofopinion and an immediate review of the order may materially

advance the termination ofthe proceedings ..

Savage Arms petitioned the Supreme Court for a review of Judge Link'’s
decision under this procedure. The Supreme Court granted the petition and
ordered full briefing. Proceedings in the Superior Court were stayedpending the
decision by the Supreme Court on the petition for review. After the Supreme o
Court decision (first handed down on March 2, 2001, with rehearing denied on
April 4,2001) the case was remanded to Judge Link for further proceedings. Trial

has been scheduled by Judge Link for November of 2002,

(In its decision, the Supreme Court also ruled that because all of Western
Auto’s defense costs and attorney's fees and the entire amount of the setilenvnt by
Western with the plaintiff, Taylor, had been paid by Western Auto’s insurers,
Allstate and Certain Underwriters at Lloyd’s, those insuring entities were the
proper parties plaintiffand in compliance with that ruling, Allstate and Certain
Underwriters at Lloyd’s have been substituted in place of Western Auto as the
plaintiff.)

Thus, Allstate Insurance Company and Certain Underwriters ofLloyd's v.
Savage Arms, Inc. is very much still a pending case and there has been no final
judgment. If legislation past by the legislature is made specifically retroactive
and/or curative, it could be expected that the Alaska courts would apply such new

legislation to the pending case in spite of the Supreme Court's prior ruling. See

Zurfluh v. State, 620 P.2d 690, 693 (Alaska 19E0).
2 2990-1/51302



