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F I S C A L  N O T E

ANALYSIS CONTINUATION

S T A T E  O F  A L A S K A  B I L L  N O .  H B  348
2002 L E G I S L A T I V E  S E S S IO N

T h is  le g is la tio n  w o u ld  a m e n d  th e  c la ss  A  m is d e m e a n o r  c r im e  o f  v io la tin g  a  p ro te c tiv e  o rd e r  to  c la r ify  th e  
c u lp a b le  m e n ta l s ta te  re q u ire d  fo r  th e  d e f e n d a n t ’s d e g re e  o f  a w a re n e s s  th a t h is  o r  h e r  c o n d u c t  w o u ld  v io lu tc  
th e  p ro te c tiv e  o rd e r . T h e  s ta tu te , a s  w ritte n  c u rre n tly , is a m b ig u o u s  a s  to  th a t n e c e ssa ry  c u lp a b le  m e n ta l s ta te . 
T h e  C o u r t  o f  A p p e a ls  in te rp re te d  th e  s ta tu te  in S tra n c  v. S ta te . 16 P .3 d  7 4 5  (A la sk a  A p p . 2 0 0 1 )  to  re q u ire  th e  
c u lp a b le  m e n ta l s ta te  o f  " k n o w in g ly "  to  u p p ly  b o th  to  th e  c o n d u c t a n d  w ith  re sp e c t  to  th e  c irc u m s ta n c e  th a t 
th e ir  c o n d u c t  v io la te d  th e  p ro te c tiv e  o rd e r. T h is  b ill  w o u ld  re q u ire  th a t th e  d e fe n d a n t  a c t " w ith  re c k le s s  
d is re g a rd "  th a t th e  a c t v io la te s  o r  w o u ld  v io la te  th e  p ro te c tiv e  o rd e r.

T he P u b lic  D e fe n d e r  A g e n c y  d o c s  n o t a n tic ip a te  th a t  th is  b ill w o u ld  h a v e  a  f isca l im p a c t o n  it. T h e  A g e n c y  is 
a lre a d y  a p p o in te d  to  e a se s  o f  th is  n a tu re  a n d  c la r ify in g  th e  c u lp a b le  m en ta l s ta te  in  th e  s ta tu te  sh o u ld  n o t 
s ig n if ic a n tly  c h a n g e  th a t c a se lo a d .
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R e p r e s e n t a t i v e  E r i c  C r o f t

M e m o r a n d u m

Date: April 25, 2002

To: Senator Robin Taylor

Chair, Senate Judiciary Committee

From: Representative Eric Croft

Subject: Hearing Request

House Bill 348 unanimously passed the House on March 27, 2002, and was 
moved by the Senate HESS Committee on April 24. The sponsor would 
appreciate the opportunity to present the bill to the Judiciary Committee and to 
respond to questions that may arise.

I respectfully request that House Bill 348 be scheduled fora hearing before the 
Senate Judiciary Committee at your earliest convenience.

Jamiary-May: Slate Capitol • Juneau, AK 99801-1182 • (907) 465-4998 • Fax (907) 465-4419 
June-Deccmber: 716 W. 4h Avenue • Anchorage, AK 99501* (907) 269-0216 • Fax (907) 269-0218

Represcntative Eric Crofttfttleuis.stati’ ak.us
r e q u e s t  f o r  

h e a r in g



R e p r e s e n t a t i v e  E r i c  C r o f t

HB 348 
Sponsor Statement

Early last year, an Alaska appellate court decision exposed a 
dangerous flaw in the existing legal protections for victims o f  domestic 
violence. The Strane decision opened the door for perpetrators to ignore the 
provisions o f  domestic violence restraining orders. The loophole: under 
Strane, the State must prove that the defendant knew that his or her conduct 
violated the restraining order. The defendant need only claim to have 
misunderstood the order, no matter how clear, as a defense to the charge.

Under the introduced legislation, only violations o f  a restraining order 
based on a reasonable misunderstanding o f  the terms o f  that order will be 
tolerated -  unreasonable excuses will be prosecuted to the full extent o f  the 
law. Currently, i f  a jury  believes that the defendant felt his action was not in 
violation o f' the order, no matter how unreasonable his excuse may be, the 
ju ry  must acquit.

In a nutshell, the current law gives violators a “get out o f  jail free” 
card by allowing them to assert ignorance or unreasonable understanding.
HB 348 takes that card away, without infringing upon the defendant’s right 
to a defense.

Jamiary-May: State Capitol • Juneau, AK 99801-1182 • (907) 465-4998 • Fax (907) 465-4419 
Junc-Dccomber: 716 W. 4li Avenue • Anchorage, AK 99501* (907) 269-0216 • Fax (907) 269-0218

Representntivf> Rrin C m fttf/)lc i> is .s ta tc .ak .u s

S p o n s o r  S t a t e m e n t



R e p r e s e n t a t i v e  E r i c  C r o f t

Subject: Sectional Sum m ary of House Bill 348, related to Violations of
Domestic Violence O rders (W ork O rd er No. 22-LS0615\L)

This bill addresses violations o f domestic violence protection orders, and the standard for 
conviction of such violations.

Section 1. Amends AS 11.56.740(a) by changing the requisite mental state required for
conviction.

Jiiiuiary-Moy: State Capitol • Juneau, AK 99801 - 1182 • (907) 465-4998 • Fax (907) 465-4419 
June-Dcccmbcr: 716 W. 4h Avenue • Anchorage, AK 99501* (907) 269-0216 • Fax (907) 269-0218

R e p re s e n ta t iv e  E ric  C ro lt(n ) le » is .s ta te .a k .u s

S e c t i o n a l  A n a l y s i s
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TONY KNOWLES, GOVERNOR

COUNCIL ON  DOMESTIC V IOLENCE AND SEXUAL ASSAULT

D E P A R T M E N T  O F P U B L IC  S A F E TY
P.O. BOX 111200
JUNEAU, ALASKA 99811-1200
PHONE: (007)465-4368
FAX: (907)4653627
OFFICE ADDRESS: 450 WHITTIER ST.

February 22,2002

The Honorable Eric Croft 
Alaska State House o f  Representatives 
State Capitol, Room 400 
Juneau, AK 99801

Dear Representative Croft:

As the state council charged with providing leadership in meeting the needs o f victims of 
domestic violence and sexual assault, the Council on Domestic Violence and Sexual Assault 
strongly supports House Bill 348, “an Act relating to domestic violence protective orders.” This 
bill closes loopholes in the prosecution of protective orders, thus allowing these orders to more 
fully serve their true purposc-to keep victims safe from their perpetrators.

Domestic violence is a serious problem in our state. Last year alone, more than 7,000 women 
and children sought immediate safety in shelters throughout Alaska. House Bill 348 could 
increase the safety of victims o f domestic violence by allowing for proper enforcement o f 
protective orders.

The Council supports your efforts and appreciates your concern for the protection and safety of 
Alaskans.

Sincerely,

Barbara Thompson 
Chair

12-L16LH
L E T T E R  O F  S U P P O R T



A l a s k a  P u b l i c  D e f e n d e r  A g e n c y
9 0 0  W e s t  F i f t h  A v e n u e ,  S u i t e  2 0 0  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1  
( 9 0 7 )  3 3 4 - 4 4 0 0

February 22, 2002

Representative Eric Croft 
State Capital 
Juneau, AK 99801

Re: HB 348 "An Act relating to violations of domestic violence
protective orders."

Dear Representative Croft:

The Public Defender Agency supports this draft of HB 348. 
This legislation would amend the class A misdemeanor crime of 
violating a protective order to clarify the culpable mental state 
required for the defendant's degree of awareness that his or her 
conduct would violate the protective order. The statute, as 
written currently, is ambiguous as to that necessary culpable 
mental state. The Court of Appeals interpreted the statute in 
Strane v. State, 16 P.3d 745 (Alaska App. 2001) to require the 
culpable mental state of "knowingly" to apply both to the conduct 
and with respect to the circumstance that their conduct violated 
the protective order. This bill would amend the statute to 
require that the defendant act "with reckless disregard" that the 
act violates or would violate the protective order.

The Public Defender Agency supports your effort to clarify the 
culpable mental state required in the statute.

Sincerely,

Linda K. Wilson 
Deputy Public Defender
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S t r a n e  v .  S t a t e
Summary o f  case by Christine McLeod Pate

A case issued early this 
year by the Alaska Court o f  Ap­
peals will make it harder to prose­
cute abusers for violations o f  pro­
tective orders.

In Strane v. State the Court 
of Appeals was asked to construe 
AS 11.56.740(a), which makes it a 
cnme for a person to "knowingly" 
commit or attempt to commit an 
act that violates one or more o f 
seven restraining order provisions 
(no threatening, no contacting, stay 
away from residence, stay away 
from employment, stay away from 
propelled vehicle, no deadly 
weapon, and no firearms). At is­
sue was the interpretation o f the 
term "knowingly" which the court 
found was left ambiguous in the 
statute.

The state argued that 
"knowingly" required no mental 
state on the part o f  the defendant 
and that they should be found 
guilty even if  they had no aware­
ness that their actions would vio­
late the law (similar to the theory 
that ignorance of the law is no ex­
cuse). The defendant argued that 
he could be found guilty only if  he 
understood the provisions o f the

protective order and knew that by his conduct, he was violating 
the order.

The Court held in this case that the correct mental state 
required for the statute is "knowingly" which it interpreted to 
mean - 1) that the state must prove that Strane knew that his 
conduct violated the order or, alternatively, 2) that Strane was 
aware o f  a substantial probability that his conduct violated the 
order, unless Strane actually believed that his conduct did not 
violate the order.

The State will now have to prove that the defendant 
knew that his conduct violated the protective order, or, at least, 
that the defendant was aware o f a substantial probability that 
his conduct violated the order. An honest mistake, even if  an 
unreasonable mistake, will be a good defense to the charge.

The opinion is long and arduous. Advocates with ques­
tions should contact the LAP or their local DA's office, cas
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N O T I C E
Th e  text of this o p i n i o n  can b e  c o r r e c t e d  b e f o r e  the 

o p i n i o n  is p u b l i s h e d  in the P a c i f i c  Reporter. R e a d e r s are 
e n c o u r a g e d  to b r i n g  t y p o g r a p h i c a l  o r  o t h e r  formal e r ro r s  to the 
a t t e n t i o n  of the C l e r k  o f  the A p p e l l a t e  Courts:

303 K  Street, A n c ho r a g e ,  A l a s k a  99501 
Fax: (907) 26-1-0878

E - m a i l : c o r r e c t i o n s G a p p e l l a t e . c o u r t s .s t a t e . a k . u s

IN T H E  C O U R T  O F  A P P E A L S  O F  THE S T A T E  O F  A L A S K A

P A T R I C K  STRANE,

Ap pellant,

S T A T E  O F  ALASKA,

A p p e l l e e .

C o u r t  of A p p e a l s  No. A-7014 
T r i a l  C o u r t  No. 3 A N - 9 8 - 8 8 7  Cr

O P I N I O N

(No. 1711 J a n u a r y  12, 2001]

A p p e a l  fro m  the D i s t r i c t  Court, T h i r d  J u d i c i a l  
District, A n c h o r a g e ,  Jo h n  R. Lohff, Judge.

A p p e a r a n c e s :  Q u i n l a n  Steiner, Jill E. Farrell,
and M i c h a e l  Dieni, A s s i s t a n t  P u b l i c  Defenders, and B a r b a r a  K. Brink, 
P u b l ic  D e fender, A n c h o r a g e ,  fo r  A p p e l l a n t .  K e n n e t h  M. Rosenstein, 
A s s i s t a n t  A t t o r n e y  General, O f f i c e  o f  S p e c i a l  P r o s e c u t i o n s  and 
Appeals, A n c h o r a g e ,  a n d  B ruce M. Botelho, A t t o r n e y  General, Juneau, 
for A p pellee.

Before: Coats, C h i e f  Judge, an d  M a n n h e i m e r  and
Stewart, Judges.

M A N N H E I M E R ,  Judge.

The A l a s k a  L e g i s l a t u r e  has a u t h o r i z e d  the c o u r t s  of this 
s t a t e  to i s s u e  s p e c i a l  p r o t e c t i v e  or d e r s  in d o m e s t i c  v i o l e n c e  cases. 
T h e s e  p r o t e c t i v e  o r d e r s  can c o n t a i n  one or m o r e  of the types of 
r e s t r a i n i n g  p r o v i s i o n s  l i s t e d  in AS 1 0 .66. 1 0 0 (c) (1)-(7). [Fn. 1]
U n d e r  A S  1 1 . 5 6 . 7 4 0 ( a ) ,  if a p e r s o n  is s u b j e ct  to a d o m e s t i c  v i o l e n c e  
p r o t e c t i v e  o r d e r  that c o n t a i n s  one or m o r e  of these s e v e n  
r e s t r a i n i n g  p r o v i s i o n s ,  it is a c r i m e  for that p e r s o n  to " k n o w i n g l y " 
c o m m i t  o r  a t t e m p t  to c o m m i t  an act that v i o l a t e s  t hese p r o v i s i on s .

In this appeal, we a r e  a s k e d  to c o n s t r u e  this c r i m i n a l  
s t a t u t e  a n d  d e t e r m i n e  wha t  c u l p a b l e  m e n t a l  state, if any, the S t a t e
m us t  p r o v e  w i t h  r e sp e c t  to the d e f e n d a n t ' s  d e g r e e  of a w a r e n e s s  that
t heir c o n d u c t  v i o l a t e d  (or m i g h t  violate) the p r o t e c t i v e  order. We 
c o n c l u d e  that the s t a t u t e  r e q u i r e s  p r o o f  of a c u l p a b l e  m e n t a l  state, 
but the s t a t u t e  is i r r e s o l v a b l y  a m b i g u o u s  as to w h e t h e r  that 
c u l p a b l e  m e n t a l  s t a t e  is " r e c k l e s s l y "  or "knowingly". C o n s t r u i n g  this 
a m b i g u i t y  a g a i n s t  the g o v e r n m e n t ,  we c o n c l u d e  that the St a t e  mus t  
p r o v e  that the d e f e n d a n t  a c t e d  " k n o w i n g l y "  as that t e r m  is d e f i n e d  
in A S  1 1 . 8 1 . 90 0 ( a )  (2) .

T he p o s i t i o n s  o f  the p a r t i e s  to this a p p e a l

The s t a t u t e  at issue, AS 11.56.740(a), declares:

A p e r s o n  c o m m i t s  t h e  c r i m e  o f  v i o l a t i n g  a

I of 10
INFORMATION

STATEMENT 1/25/01 11:00 AM

http://w/v/v.alaska.nct/~akctlib/apl71


t  1
« r

htlp://www.ulnskanct/-akctlib/ap 171 I .tot

protective order if the person is subject to a protective order 
containing a provision listed in AS 18.66.100 (c) (1)-(7) and 
knowingly commits or attempts to commit an act in violation of that 
provision.

The question, ultimately, is to determine what the legislature 
intended when it defined this crime in terms of "knowingly" 
committing or attempting to commit an act that violates the listed 
restraining provisions. [Fn. 2]

Strane and the State approach this statute from radically 
different perspectives. Strane argues that the legislature used the 
word "knowingly" to convey the notion that the crime is committed 
only if the defendant understood the provision(s) of the protective 
order and was aware that, by their conduct, they were violating the 
protective order. The State argues the polar opposite. The State 
contends that, just as ignorance of the law does not excuse a 
person's violation of a criminal statute, so too ignorance or 
misunderstanding of the provisions of a protective order does not 
excuse a person's violation of that order. The State argues that 
a person who violates the provisions of a protective order is guilty 
of a crime under AS 11.56.740(a) even if they acted with no culpable 
mental state i.e., acted with absolutely no awareness that their 
conduct might violate the provisions of the order.

The culpable mental state that would govern in the absence 
of a statute

The rule at common lav; that is, the rule that would 
prevail in the absence of a statute lies in between the positions 
staked out by Strane and the State. Violation of a domestic 
violence protective order is but one specific, codified instance of 
the more general crime of contempt of court. In previous cases 
dealing with contempt of court, this court has held (1) that the 
applicable culpable mental state is "recklessness" (i.e., the 
government must prove that the defendant recklessly disregarded the 
possibility that their conduct violated an order of the court), and 
(2) that a person charged with contempt can defend by asserting that 
they made a reasonable mistake concerning the terms or the effect 
of the court order.

Alaska law recognizes that not all violations of a court 
order are contemptuous. Indirect contempt (i.e., contempt of court 
not committed in the judge's presence) requires proof that the 
defendant acted "willfully" when the defendant violated the court's 
order. In this context, willfulness means that the defendant was 
av/are of, and knowingly violated, the terms of the order:

For an act of contempt to be willful, the 
defendant must have been aware of the requirements of the court 

order, and the defendant must knowingly violate the court's order.
[Although some earlier cases seem] to suggest that "willfully" might 
require proof of a specific intent to violate a court order(, other] 
case law clarifies that (what is] required is an intentional act 
which the defendant knows violates the court order, not an act 
motivated by the intent to violate a court order.

O 'B r a n n o n  v .  S t a t e ,  812  P . 2d  2 2 2 ,  228 ( A l a s k a  A pp . 1 9 9 1 ) .
Even when a defendant has knowingly violated the terms of 

a court order, the defendant may still defend by showing that there 
was some lawful excuse for failing to comply with the order. As the 
Alaska Supreme Court declared in Johansen v. State [Fn. 3):

(When we speak of disobedience] of a 
lawful order of the court[,] [this] connotes more than the mere 

failure to comply with [the] order. The word "disobey" has the 
connotation of wilfully failing to comply, without some lawful or 
reasonable excuse for not complying. If such an excuse ... is

2 o f  10 1/25/01 11:00 AM
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e s t a blished, t here can be n o  co n t e m p t  of the a u t h o r i t y  of the court.

Johansen, 491 P.? d  at 767 (footnote omitted).
Thus, A l a s k a  case la w  on this s ub j e c t  is at odds w i t h  the 

S t a t e ' s  p o s i t i o n  in this app e al  the S t a t e ' s  ar g u m e n t  that any 
v i o l a t i o n  o f  a r e s t r a i n i n g  o r d e r  is contem p t u o u s ,  even th o u g h the 
d e f e n d a n t  a c t e d  wit h  no c u l p a b l e  m e n t a l  state.

O n  the o t he r  hand, d e c i s i o n s  from o t h e r  j u r i s d i c t i o n s  
i n d i c a t e  that c o n t e m p t can be p r o v e d  e ven w h e n  the d e f e n d a n t  does 
not s u b j e c t i v e l y  "know" or u n d e r s t a n d  the p r e c i s e  terms of the c o u r t  
order. Instead, the r e q u i s i t e  "wi l lf u l "  failure to c o m p l y  c a n  be 
e s t a b l i s h e d  b y  p r o o f  that the d e f e n d a n t  r e c k l e s s l y  d i s r e g a r d e d  the 
p o s s i b i l i t y  that their c o n d u c t  v i o l a t e d  the r e q u i r e m e n t s  of a court 
order. T h i s  rule is i l l u s t r a t e d  mos t  s t a r k l y  in cases w h e r e  
d e f e n d a n t s  p u r p o s e l y  r e f u s e d  to read or l i s t e n  to a c ourt order, so 
that t h e y  r e m a i n e d  i g n or a n t  of the e xact terms of the order. In 
such cases, c o u r t s  have u p h e l d  c o n t e m p t  c o n v i c t i o n s  eve n  t h ou g h  the 
d e f e n d a n t s  c o u l d  t r u t h f u l l y  ass e r t  that t hey were not s u b j e c t i v e l y  
a ware of the p r e c i s e  r e q u i r e m e n t s  of the court order. [Fn.

4)
In Russell v. S t a t e  [Fn. 5], this court a d o p t e d  and 

i m p l e m e n t e d  this i n t e r p r e t a t i o n  of the law. The d e f e n d a n t  in 
R u s s e ll  was c o n v i c t e d  of AS 9.50.010(10), a s t a t u t e  that c o d i fi e s  
a n o t h e r  a s p e c t  of contempt: d i s o b e d i e n c e  of a p r o p e r l y  s e r v e d
s ubpoena. R u s s e l l  was s u b p o e n a e d  to a t t e n d  a c r i m i n a l  trial 
s c h e d u l e d  to c o m m e n c e  in J a n u a r y  1988. When the trial was p o s t p o n e d  
u ntil March, the trial j udge o r d e r e d  that all e x i s t i n g  s u b p o e n a s  
w o u l d  r e m a i n  in effect. (Fn. 6 ) A l t h o u g h  Russe l l  was i n f o r m e d  that 
the trial h a d  b ee n  postponed, she failed to a p p e a r  in March. She 
c l a i m e d  that she m i s t a k e n l y  b e l i e v e d  that her su b p o e n a  was no lo n g e r  
v a l i d  once the trial was rescheduled. [Fn. 7]

O n e  m i g h t  p l a u s i b l y  a rgue that R u s s e l l ' s  d e f e n s e  a m o u n t e d  
to a c l a i m  of "mist a k e  of law" a m i s t a k e  c o n c e r n i n g  the legal 
effect of the subpoena. However, this court c h a r a c t e r i z e d  R u s s e l l ' s  
d e f e n s e  as "a m i s t a k e  of fact". [Fn. 8 ) This c h a r a c t e r i z a t i o n  m a k e s  
a crucial d i f f e r e n c e .  A l a s k a  law g e n e r a l l y  doe s  not r e c o g ni z e  
m i s t a k e  of law as a de f e n s e  to a c r i m i n a l  charge. [Fn. 9) But un d e r  
AS 11.81.620(b), a m i s t a k e  of fact will c o n s t i t u t e  a d e f e n s e  if the 
m i s t a k e  is r e a s o n a b l e  an d  if it e i t h e r  n e g a t e s the c u l p a b l e  me n t a l  
s tate r e q u i r e d  for c o m m i s s i o n  of the o f f e n s e  or s u p p o r t s  a d e f e n s e  
of j u s t if i c a t i o n . A c c o r d i n gl y ,  this court d e c l a r e d  that R u s s e ll ' s  
g uilt h i n g e d  on two issues: (1) di d the g o v e r n m e n t  p r ov e  that
R u s s e l l  a c t e d  w ith at least r e c k l e s s  d i s r e g a r d  of the s u b p o e n a ' s  
d i r e c t i v e  to appear?, a n d  (2) if R u s s e l l  was truly m i s t a k e n  
c o n c e r n i n g  the c o n t i n u i n g  ef f e c t  of the subpoena, was this m i s t a k e  
r e a s o n a b l e ?

The judge (who a d j u d i c a t e d  the c on tempt charge] 
f o u n d  that, at best, Russell a c t e d  r e c k l e s s l y  in a s s u m i n g  that her 

s u b p o e n a  was no longer v a li d  b e c a u s e  the trial had been postponed.
On this basis, the judge c o n c l u d e d  that R u s s e ll ' s  s u b j e c t i v e  b e l i e f  
that the s u b p o e n a  was no l o n g e r  v a l i d di d  not a b s o l v e  her of 
r e s p o n s i b i l i t y  for contempt.

(The judge's] ruling is not error. U nder
AS 11.81.620(b), a m i s t a k e  of fact can be a d e f e n s e  to a c r i m e  o n l y

w h e n  it is a r e a s o n a b l e  mistake. T h e r e  is a m p l e  e v i d e n c e  in the
r ecord to j u s t i f y  [the] find i ng  that, if Russell a c t u a l l y  did
b e l i e v e  [that] she was no l on g e r  b o u n d  to appear, h e r  m i s t a k e  was 
not reason a b le .  A c c ordingly, [the e v i d e n c e  supports] R u s s e l l ' s  
c o n v i c t i o n  for c o n t e m pt  of court.

R u s s e l l ,  7 9 3  P . 2 d  a t  1 0 8 7 .
T his c o u r t ' s  d e c i s i o n  in Russ e l l s t a n d s  as a r e j e c t i o n  of 

the S t a te ' s  p o s i t i o n  in the p r e s e n t  appeal: the c o n t e n t i o n  that a
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d e f e n d a n t ' s  v i o l a t i o n  of a r e s t r a i n i n g  o r d e r  can n ever be e x c u s e d  
b e c a u s e  of the d e f e n d a n t ' s  i g n o r a n c e  of the terms of the r e s t r a i n i n g  
o r d e r  o r  the d e f e n d a n t ' s  m i s u n d e r s t a n d i n g  c o n c e r n i n g  the m e a n i n g  of 
those terms. U n d e r  Russell, q u e s t i o n s  as to what c o n du c t  is 
r e q u i r e d  or p r o h i b i t e d  b y  a c o u r t  o r d e r  are t r e a t e d  as q u e s t i o n s  of 
fact. W h e n  the g o v e r n m e n t  c h a r g e s  a d e f e n d a n t  w i t h  v i o l a t i n g  a 
c ourt order, the fact that the c o u r t  o r d e r  r e q u i r e s  or p r o h i b i t s  
c e r t a i n  c o n d u c t  is the c i r c u m s t a n c e  that m a k e s  the d e f e n d a n t ' s  
c o n d u c t  a contempt.

In d e c i d i n g  w h a t  c u l p a b l e  m e n t a l  s t a te  the g o v e r n m e n t  m u s t  
p r o v e  w i t h  r e s p e c t  to this c i r c u m s t a n c e ,  R u s s e l l  a d o p t e d  the 
a p p r o a c h  c o d i f i e d  in AS 1 1 . 8 1 . 6 1 0 ( b ) ( 2 ) :  w h e n  a p e r s o n ' s  c o n d u c t
c o n s t i t u t e s  a c r i m e o n l y  u n d e r  a p a r t i c u l a r  fact u a l circu m s t a n c e , 
the g o v e r n m e n t  n o r m a l l y  m u s t  p r o v e  that the d e f e n d a n t  a c t e d  
" r e c k l e s s l y "  with r e s p e c t  to that c i r c u m s t a n c e .  In addition, Ru s s e l l  
r e c o g n i z e d  that a d e f e n d a n t  c h a r g e d  w i t h  v i o l a t i n g  a court o r d e r  
c o u l d  c l a i m  the d e f e n s e  of r e a s o n a b l e  m i s t a k e  c o d i f i e d  in 
AS 1 1 . 8 1 .6 2 0 ( b ) .  B e c a u s e  the c o u rt  o r d e r  is a factual c i r c u m s t a n c e  
that d e t e r m i n e s  the l e g a l i t y  of the d e f e n d a n t ' s  conduct, the law 
will e x c u s e  the d e f e n d a n t ' s  c o n d u c t  if (1) the d e f e n d a n t  m a d e  a 
r e a s o n a b l e  m i s t a k e  c o n c e r n i n g  the terms of the court order, an d  if
(2 ) u n d e r  this r e a s o n a b l e  but m i s t a k e n  i n t e r p r e t a t i o n  of the court 
order, the d e f e n d a n t ' s  c o n d u c t  di d  not v i o l a t e  the order.

As e x p l a i n e d  above, the a p p r o a c h  a d o p t e d  in R u s s e l l  flows 
from th e  e x p l a n a t i o n s  of the law of c o n t e m p t  c o n t a i n e d  in O ' B r a n n o n  
a n d  Joh a n s e n . We t h e r e f o r e  r e a f f i r m  that the a p p r o a c h  taken in 
R u s s e l l  is a c o r r e c t  i n t e r p r e t a t i o n  of the co m m o n  law of c o n t e m p t  

the la w  that g o v e r n s  a d j u d i c a t i o n s  of c o n t e m p t  in the a b s e n c e  of 
a statute. U n d e r  A l a s k a  c o m m o n  law, co n t e m p t  r eq u i r e s  p r o o f  that 
the d e f e n d a n t  r e c k l e s s l y  d i s r e g a r d e d  the p o s s i b i l i t y  that t heir 
c o n d u ct  v i o l a t e d  a court order, an d d e f e n d a n t s  are a l l o w e d  to p l e a d  
r e a s o n a b l e  m i s t a k e  of fact as a defense. We reject the c o n t r a r y  
a r g u m e n t s  that the S t a t e  p r e s e n t s  in this appeal.

I n t e r p r e t i n g  the s t a t u t e  at issue, A S  11.56.740(a)

The f o r e g o i n g  d i s c u s s i o n  of the c o m m o n  law doe s  not 
r e s o l v e  S t r a n e ' s  case. S t r a n e  is c h a r g e d  w i t h  v i o l a t i n g  a statute,
AS 1 1 . 5 6.740(a), a n d  not the c o m m o n - l a w  c r i m e  of contempt. The 
s t a t u t e  d e c l a r e s  that a p e r s o n  c o m m i t s  the cr i m e  of v i o l a t i n g  a 
p r o t e c t i v e  o r d e r  if the p e r s o n  " k n o w i n g l y "  c o m m i t s  an act (or 
a t t e m p t s  to c o m m i t  an act) that v i o l a t e s  the p r o t e c t i v e  order.

As e x p l a i n e d  above, w h e n  a s t a t u t e  d e c l a r e s  that c o n d u c t  
is c r i m i n a l  o n l y  u n d e r  c e r t a i n  c i r c um s t a n c e s , AS 1 1 .81.610(b)(2) 
p r o v i d e s  that the g o v e r n m e n t  m u s t  n o r m a l l y  p r o v e  that the d e f e n d a n t  
a c t e d  " r e c k l e s s l y "  w i t h  r e s p e c t  to those c i r c u m s t a n c e s  u nl e s s  the 
s t a t u t e  p r e s c r i b e s  a d i f f e r e n t  c u l p a b l e  m e n t a l  state. Here, the 
s t a t u t e  in q u e s t i o n  c o u l d  be rea d  to r e qu i r e  p r o o f  that the 
d e f e n d a n t  a c t e d  " k n o w i n g l y "  w i t h  r e s p e c t  to the i n c u l p a t i n g  
c i r c u m s t a n c e  (i.e., the c i r c u m s t a n c e  that the d e f e n d a n t ' s  c o n d u c t  
v i o l a t e d  a d o m e s t i c  v i o l e n c e  p r o t e c t i v e  o r d e r ) .

T h e  p r o b l e m  is that the l e g i s l a t u r e ' s  use of the w o r d  
" k n o w i n g l y "  is a m biguous. As e x p l a i n e d  in the l e g i s l a t i v e  c o m m e n t a r y  
to AS 1 1 . 8 1 . 9 0 0  (a) (1)-(4) (Fn. 10], the c u l p a b l e  me n t a l  s t a te  o f  
" k n o w i n g l y "  c a n  a p p l y  to c o n d u c t  (in fact, it is the sole c u l p a b l e  
m e n t a l  s t a t e  that a p p l i e s  to conduct), a n d  it ca n  a l s o  a p p l y  to 
c i r c u m s t a n c e s .  Thus, t here a r e  two p o t e n t i a l  way s  of i n t e r p r e t i n g  
AS 1 1 . 8 1 . 7 4 0 ( a ) .

O n e  i n t e r p r e t a t i o n  is that the w o r d  " kn o w i n g l y "  a p p l i e s  
to the d e f e n d a n t ' s  conduct. U n d e r  this first i n t er p r e t a t i on ,  the 
s t a t u t e  w o u l d  m i r r o r  the e l e m e n t s  of c o n t e m p t  u n d e r  c o m m o n  law. The 
S t a t e  w o u l d  h a v e  to p r o v e  that S t r a n e  k n o w i n g l y  e n g a g e d  in conduct, 
that his c o n d u c t  v i o l a t e d  the terms of the p r o t e c t i v e  order, and 
that S t r a n e  r e c k l e s s l y  d i s r e g a r d e d  the p o s s i b i l i t y  that his c on d u c t  
v i o l a t e d  the p r o t e c t i v e  order. T h a t  is, the S t a t e  w o u l d  hav e  to
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p r o v e  tha t  S t r a n e  was a w a r e  of a n d  c o n s c i o u s l y  d i s r e g a r d e d  a 
s u b s t a n t i a l  a n d  u n j u s t i f i a b l e  ris k  that his c o n d u c t  v i o l a t e d  the 
c ourt order. (Fn. 11] S t r a n e  c o u l d  a s s e r t  a d e f e n s e  of m i s t a k e  of 
fact (mistake c o n c e r n i n g  the r e q u i r e m e n t s  of the c o u r t  order), but 
this m i s t a k e  w o u l d  have to be reasonable.

On the o t h e r  hand, the l e g i s l a t u r e  m i g h t  h a v e  i n t e n d e d  the 
w o r d  " k n o w i n g l y "  to a p p l y  to the fact that the d e f e n d a n t ' s  c o n d u c t  
(or a t t e m p t e d  conduct) v i o l a t e d  the terms of the p r o t e c t i v e  order. 
U n d e r  this s e c o n d  i n t e r p r e ta t i o n ,  the S t a t e  w o u l d  a g a i n  hav e  to 
p r o v e  that S t r a n e  k n o w i n g l y  e n g a g e d  in cond uc t  (since " k n ow i n g l y "  
is the o n l y  c u l p a b l e  m e n t a l  s t a t e  that a p pl i e s  to conduct), and  that 
S t r a n e ' s  c o n d u c t  v i o l a t e d  the terms of the p r o t e c t i v e  order. But 
i n s t e a d  of m e r e l y  p r o v i n g  that S t r a n e  a c t e d  " r e c kl e s s l y "  w ith resp e c t  
to the c i r c u m s t a n c e  that his c o n d u c t  v i ol a t e d  the c ourt order, the 
S t a t e w o u l d  h a v e  to p r o v e  that S t r a n e  " k n o w in g l y "  d i s r e g a r d e d  the 
fact that his c o n d u c t  v i o l a t e d  the p r o t e c t i v e  order. That is, the 
S t a t e  w o u l d  h a v e  to p r o v e  that S t r a n e  k n e w  that his c o n d u c t  v i o l a t e d  
the c ourt o r d e r  or, in the alte r n a t i v e , (1) that S t r a n e  was a ware 
of a s u b s t a n t i a l  p r o b a b i l i t y  that his c o n d uc t  v i o l a t e d  the court 
o r d e r  a n d  (2 ) that he d i d  not a c t u a l l y  b e l i e v e  that his c o n d u c t  was 
p e r m i t t e d  by the c o u rt  order. (Fn. 12]

In p r a c t i c a l  terms, these d i f f e r i n g  i n t e r p r e t a t i o n s  of the 
s t a t u te  lead to two m a j o r  d i f f e r e n c e s  in the w a y  the cr i m i n a l  c h a r g e  
w o u l d  be p r o s e c u t e d  and defended.

The first d i f f e r e n c e  c o n c e r n s  the d e f e n d a n t ' s  level of 
s u b j e c t i v e  a w a r e n e s s  that t heir cond u c t  m ight v i o l a t e  the terms of 
the p r o t e c t i v e  order. If the c u l p a b l e  mental state is "recklessly", 
the S t a t e  w o u l d  hav e to p r o v e  o n l y  that the d e f e n d a n t  c o n s c i o u s l y  
d i s r e g a r d e d  a s u b s t a n t i a l  and u n j u s t i f i a b l e  risk that t heir c o n d u c t  
v i o l a t e d  the p r o t e c t i v e  order. But if the c u l p a b l e  m e n t a l  s t a t e  is 
"knowingly", the S t a t e  w o u l d  h a v e  to p r o v e  that the d e f e n d a n t  knew 
that their c o n d u c t  v i o l a t e d  the p r o t e c t i v e  o r d er  or, at least, that 
the d e f e n d a n t  was a w a r e  of a s u b s t a n t i a l  p r o b a b i l i t y  that their 
cond u c t  v i o l a t e d  the order.

The s e c o n d  d i f f e r e n c e  c o n c e r n s  the issue of w h e t h e r  a 
d e f e n d a n t  s h o u l d  be found g u i l t y  if they h o n e s t l y  but u n r e a s o n a b l y  
b e l i e v e d  that their c o n du c t  was p e r m i t t e d  by the p r o t e c t i v e  order.
If the c u l p a b l e  m e n t a l  s t a t e  is "recklessly", then the rule a n n o u n c e d  
in R u s s e l l  w o u l d  apply: a d e f e n d a n t  c o u l d  assert a d e f e n s e  of
" m i s t a k e  of fact" u n d er  AS 11.81.620(b), but the d e f e n d a n t ' s  m i s t a k e  
w o u l d  hav e  to be r easonable. If the d e f e n d a n t ' s  m i s t a k e  a bout the 
r e q u i r e m e n t s  o f  the p r o t e c t i v e  o r d e r  was u n r e asonable, it w o u l d  be 
no defense. But if the c u l p a b l e  m e n t a l  s tate is "knowingly", then 
any h o n e s t  mistake, eve n an u n r e a s o n a b l e  mistake, w o u l d  a p p e a r  to 
be a g o o d  d e f e n s e  to the charge.

This follows fro m  the d e f i n i t i o n  of " k n o w i ng l y "  c o n t a i n e d  
in A S  1 1 . 8 1 .9 0 0 ( a ) ( 2 ) .  A p p l y i n g  this d e f i n i t i o n  to the c rime of 
v i o l a t i n g  a p r o t e c t i v e  order, the S t a t e  w o u l d  have to p ro v e  e i t h e r
(1) that the d e f e n d a n t  knew that their cond u c t  v i o l a t e d  the 
p r o t e c t i v e  o r d e r  or (2 ) that the d e f e n d a n t  was a w a r e  of a 
s u b s t a n t i a l  p r o b a b i l i t y  that t heir c o n d u c t  v i o l a t e d  the o r d e r  unless 
the d e f e n d a n t  a c t u a l l y  b e l i e v e d  that their c on d u c t  was p e r m i t t e d  by 
the order. U n d e r  e i t h e r  t h e o r y  of prosecution, if the d e f e n d a n t  
h o n e s t l y  b e l i e v e d  that t heir c o n d u c t  was p e r m i t t e d  b y  the 
p r o t e c t i v e  order, this ho n e s t  m i s t a k e  even  if u n r e a s o n a b l e  w o u l d  
c o n s t i t u t e  a d e f e n s e  to the charge.

(We note, however, that, a c c o r d i n g  to the l e g i s l a t i v e  
c o m m e n t a r y  to AS 1 1 . 0 1 .9 0 0 ( a ) ( 2 ),  a d e f e n d a n t ' s  m i s t a k e  will not be 
d e e m e d  hon e s t  o r  in go o d  faith if the d e f e n d a n t  is g u i l t y  of w i l l f u l  
b l i n d n e s s  that is, if the d e f e n d a n t  " d e l i b e r a t e l y  a v o i d s  a c q u i r i n g  
[the p ertinent] k n o w l e d g e  by c l o s i n g  his eyes". [Fn. 13])

W h i c h  i n t e r p r e t a t i o n  of the stat u te  d i d  the l e g i s l a t u r e  
intend? The l e g i s l a t i v e  h i s t o r y  of AS 11.56.740(a) is scanty. It 
is c l e a r  that this s t a t u t e  was i n t e n d e d  to s u p e r s e d e  
AS 1 1 . 6 1 . 1 2 0 ( a )( 6 ) ,  an e a r l i e r  p r o v i s i o n  d e a l i n g  w i t h  v i o l a t i o n s  of
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p r o t e c t i v e  o r d e r s  that was p a r t  of the s t a t u t e  on " h a rassment".
U nder t h i s  f o r m e r  statute, it was a crime to v i o l a t e  a p r o t e c t i v e  
or d e r  if the d e f e n d a n t  a c t e d  "with intent to h a r a s s  or a n n o y  a n o t h e r  
p e r s o n " .

A c c o r d i n g  to the m i n u t e s  of a h e a r i n g  h el d  on F e b r u a r y  7,
1991, b y  the H o u s e  C o m m i t t e e  on Health, Education, a n d  Social 
S e rvices, A S  1 1 . 5 6. 7 4 0 ( a )  was d r a f t e d  by R e p r e s e n t a t i v e  (now 
L i e u t e n a n t  Gov e r n o r )  Fra n  Ulmer, a n d  the goal o f  the s t a t u t o r y  
c h a n g e  w as  to i m p r o v e  legal p r o t e c t i o n  for v i c t i m s  of d o m e s t i c  
v i o l e n c e  by e l i m i n a t i n g  the r e q u i r e m e n t  that the S t a t e  p r o ve  an 
intent to h a r a s s  or annoy:

R e p r e s e n t a t i v e  Fran U l m e r  told the 
c o m m i t t e e  that (House Bill 4-1] came as a re s u l t of c o n v e r s a t i o n s  she 

has h a d  ... w i t h  i n d i v i d u a l s  in the law e n f o r c e m e n t  c o m m u n i t y  as 
well as p e o p l e  w ho  w o r k  in d o m e s t i c  v i ol e n c e  s h e l t e r s  a r o u n d  the 
s t a t e ... w h o  p o i n t e d  out s o m e  s h o r t c o m i n g s  p e r t a i n i n g  to the 
p r o t e c t i o n  of v i c t i m s  of d o m e s t i c  violence.

[The bill] includes ... [a] c h a n g e  in the 
h a r a s s m e n t  s t a t u t e  to c l a r i f y  that if a p e r s o n  k n o w i n g l y  v i o l a t e s  

a p r o v i s i o n  o f  a d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  order, the c r i m e  of 
h a r a s s m e n t  is c o m m i t t e d.  U n d e r  curr e n t law, a r r e s t s  and 
p r o s e c u t i o n s  a r e  not b e i n g  m a d e  b e c a u s e  it is d i f f i c u l t  to p r o v e  
that the d e f e n d a n t  a c t e d  w i t h  "intent" to harass.

But these c o m m i t t e e  m i n u t e s  are just as a m b i g u o u s  as the r e s u l t i n g  
s t a t u t e  i t s e l f  on the q u e s t i o n  facing this court: d oes the c u l p a b l e
m e n t a l  s t a t e  o f  " k n o w i n g l y "  a p p l y  just to the d e f e n d a n t ' s  conduct, 
or doe s  it a l s o  a p p l y  to the d e f e n d a n t ' s  d e g r e e  of a w a r e n e s s  that 
their c o n d u c t  v i o l a t e d  the p r o t e c t i v e  order?

W h e n  we turn to the p r i n c i p l e s  of s t a t u t o r y  co n s truction, 
we find that t w o  c o m m o n  p r i n c i p l e s  of c o n s t r u c t i o n  p o i n t  to o p p o s i n g  

c o n c l u s i o n s  in this case.
The first p r i n c i p l e  is that " s tatutes i m p o s i n g  c r i m i n a l  

l i a b i l i t y  s h o u l d  be c o n s t r u e d  narrowly. Whe n  the s c o p e  of a 
c r i m i n a l  s t a t u t e  is unclear, c o u r t s  sh o u ld  n o r m a l l y  c o n s t r u e  the 
s t a t u t e  a g a i n s t  the g o v e r n m e n t  that is, c o n s t r u e  it so as to limit 
the s c o p e  of c r i m i n a l  l i a b i l i t y . "  (Fn. 14) Here, the q u e s t i o n  is 
w h i c h  c u l p a b l e  m e n t a l  s ta t e  " r e ck l e s s l y "  or " k n o w i n g l y "  a p p l i e s  
to the d e f e n d a n t ' s  d e g r e e  of a w a r e n e s s  that t heir c o n d u c t  v i o l a t e d  
the terms of the p r o t e c t i v e  order. If we fo l lo w  the p r i n c i p l e  that 
a m b i g u o u s  c r i m i n a l  s t a t u t e s  s h o u l d  be c o n s t r u e d  to l imit c r i m i n a l  
liability, we s h o u l d  c o n s t r u e  AS 11.56.740(a) to r e q u i r e p r o o f  that 
the d e f e n d a n t  a c t e d  " k n o w i n g l y "  with respect to this c i r c u m s t a n c e .

But the s e c o n d  p r i n c i p l e  is that "st a tu t e s  in d e r o g a t i o n  
of the c o m m o n  l aw  s h o u l d  be c o n s t r u e d  s t r i c t l y . "  (Fn. 15] That is, 
w hen c o u r t s  a r e  p r e s e n t e d  w it h  a q u e s t i o n  as to the p r o p e r  
c o n s t r u c t i o n  o f  a s t a t u t e  that p o t e n t i a l l y  m o d i f i e s  the c o m m o n  law,
"the n o r m a l  r u l e  of i n t e r p r e t a t i o n  is that such s t a t u t e s  are 
c o n s t r u e d  so as to p r e s e r v e  the p r e - e x i s t i n g  c o m m o n  law un l e s s  the 
l e g i s l a t u r e  has c l e a r l y  i n d i c a t e d  its purp o s e  to c h a n g e  that law."
(Fn. 16] Here, as e x p l a i n e d  above, the com m o n la w  w o u l d  r e q u i r e  
p roof that S t r a n e  a c t e d  " r e ck l e s s l y "  with resp ec t  to the c i r c u m s t a n c e  
that his c o n d u c t  v i o l a t e d  the p r o t e c t i v e  order. If we follow the 
p r i n c i p l e  that s t a t u t e s  s h o u l d  not be c o n s t r u e d  to a l t e r  the c o m m o n  
law u n l e s s  the l e g i s l a t u r e  has c l e a r l y  i n d i c a t e d  t heir i n t e n t i o n  to 
do so, we s h o u l d  c o n s t r u e  AS 11.56.740(a) to r eq u i r e  p r o o f  that 
S t r a n e  a c t e d  " r e c k l e s s l y "  wit h  respect to the c i r c u m s t a n c e  that his 
c o n d u c t  v i o l a t e d  the p r o t e c t i v e  order.

But this s e c o n d  p r i n c i p l e  a r g u a b l y  s h o u l d  not a p p l y  to 
S t r a n e ' s  case. As e x p l a i n e d  above, the .legislature first c o d i f i e d  
this c r i m e  ( v i ol a t i o n  of a p r o t e c t i v e  order) as p art o f  the 
h a r a s s m e n t  statute. At that time, the crime r e q u i r e d  p r o o f  of
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intent to h a r a s s  or a n n o y  an u n m i s t a k a b l e  d e p a r t u r e  f rom the 
c omm o n  law. Now, u n d e r  A S  11.56.740(a), the d e f i n i t i o n  of the c r i m e  
is c i o s e r  to c o m m o n - l a w  contempt. But the s t a t u t e ' s  a n c e s t r y  
i n d i c a t e s  that the l e g i s l a t u r e  m a y  still be p u r p o s e f u l l y  d e p a r t i n g  
from the c o m m o n - l a w  d e f i n i t i o n  of the crime.

Finally, we n o t e  that b oth p o t e n t i a l  i n t e r p r e t a t i o n s  of 
the s t a t u t e  ar e  reasonable. That is, p o l i c y  a r g u m e n t s  c o u l d  be m a d e  
in f avor of e a c h  of the c o m p e t i n g  c u l p a b l e  m e n t a l  states 
" k n o w i n g l y "  or "recklessly".

In t h e s e  c i r c u m s t a nc e s ,  we c o n c l u d e  that the p r i n c i p l e  of 
l e n i t y  s h o u l d  h o l d  sway. The w o r d i n g  of the s t a t u t e  and  its 
l e g i s l a t i v e  h i s t o r y  are i r r e s o l v a b l y  a m b i g u o u s  on the issue b e f o r e  
us. We c c i  no t  tell w h i c h  c u l p a b l e  m e n t a l  s ta t e  the l e g i s l a t u r e  
intended. In s u c h  a case, the law d i r e c t s  us to d e c i d e  in favor of 
i n d i v i d u a l  l i b e r t y  and a g a i n s t  the govern m e n t .

We t h e r e f o r e  h o l d  that the a p p l i c a b l e  c u l p a b l e  men t a l  
s tate is " k no w i n g l y " . To p r o v e  S t r a n e  g u i l t y  of v i o l a t i n g  a 
p r o t e c t i v e  o r d e r  u n d er  AS 11.56.740(a), the S t a t e  m u s t  p r o v e  tnat 
Str an e  a c t e d  " k n o w i n g l y "  wit.i respect to the c i r c u m s t a n c e  that his 
conduct v i o l a t e d  the p r o t e c t i v e  order. That is, the S t a t e  must 
p rove that S t r a n e  knew that his cond u ct  v i o l a t e d  the o r d e r  or, 
a l t e r n at i v e l y ,  that S t r a n e  was a ware of a s u b s t a n t i a l  p r o b a b i l i t y  
that his c o n d u c t  v i o l a t e d  the order, un le s s  S t r a n e  a c t u a l l y  b e l i e v e d
that his c o n d u c t  d i d  not v i o l a t e  the order.

D e s p i t e  the w o r d i n g  of the last sentence, we do not i n t e n d
to e x p r e s s  a n y  o p i n i o n  on the q u e s t i o n  of wh o  b e a r s  the b u r d e n  of
p r o d u c t i o n  or p r o o f  on the issue of S t r a n e ' s  p o t e n t i a l  a c t u a l  b e l i e f  
that his c o n d u c t  d i d  not v i o la t e  the court order. W i t h  r e s p e c t  to 
a ny i n c u l p a t o r y  c i r c umstance, AS 11.8 1 . 9 0 0 ( a )( 2 )  d e c l a r e s  that a 
d e f e n d a n t ' s  a w a r e n e s s  of a " s u b s t a n t i a l  p r o b a b i l i t y "  of the e x i s t e n c e  
of that c i r c u m s t a n c e  is e n o u g h  to e s t a b l i s h  g u i l t  ‘unl e s s  the 
(defendant] a c t u a l l y  b e l i e v e s  (that the c i r c u m s t a n c e ]  doe s  not 
exist". (Em p h a s i s  added.) As we have explained, this s t a t u t o r y  
d e f i n i t i o n  a l l o w s  a d e f e n s e  for honest but u n r e a s o n a b l e  m i s t a k e s  of 
fact a b r o a d e r  d e f e n s e  than the r e a s o n a b l e  m i s t a k e  of fact d e f e n s e  
c o d i f i e d  in AS 1 1 . 8 1.620(b). But b a s e d  on che w o r d i n g  of 
AS 11 . 8 1 . 9 0 0 ( a ) ( 2 ) ,  it is c o n c e i v a b l e  that an honest, u n r e a s o n a b l e  
m i s t a k e  is an " e x c e p t i o n "  to c r i m i n a l  l i a b i l i t y  m e a n i n g  that the 
d e f e n d a n t  w o u l d  b e a r  the b u r d e n  of p r o o f  o n  this issue, or at least 
the b u r d e n  of c o m i n g  f o r w ar d  w i t h  evidence. [Fn. 17]

C o n c l u s i o n

Th e  d i s t r i c t  c ourt r u l e d that e v e n  if S t r a n e  had a g o o d -  
faith b e l i e f  that his c o n du c t  d i d  not v i o la t e  the terms of the 
p r o t e c t i v e  order, this b e l i e f  was i r r e l e v a n t  to his guilt or 
i n n o c e n c e  u n d e r  A S  11.56.740(a). We have c o n c l u d e d  that this r u l i n g  
was error. E v e n  at c o m m o n  law, a r e a s o n a b l e  m i s t a k e  c o n c e r n i n g  the 
r e q u i r e m e n t s  of a court o r d e r  is a p o t e n t i a l  d e f e n s e  to a ch a r g e  of 
contempt. And, b e c a u s e  we have c o n s t r u e d  AS 11.56.740(a) to r e q u i r e  
p r o o f that a d e f e n d a n t  a c t e d  " k n o w in g l y "  w i t h  r e g a r d  to the 
c i r c u m s t a n c e  that their cond u ct  v i o l a t e d  the p r o t e c t i v e  order,
S t r a n e  can p o t e n t i a l l y  d e f e n d  on the b asis of a g o o d - f a i t h  m i s t a k e  
c o n c e r n i n g  the t erms of the p r o t e c t i v e  order, e v e n  if that m i s t a k e  
was o b j e c t i v e l y  unrea s o n a bl e .

S t r a n e  wa s  c o n v i c t e d  at a b e n c h  trial. Normally, whe n a 
d e f e n d a n t  is t r i e d  w i t h o u t  a j u r y  and we l a t e r  c o n c l u d e  that the 
trial j u d ge  a p p l i e d  the w r o n g  la w  in find i n g the d e f e n d a n t  guilty, 
we w o u l d  v a c a t e  the d e f e n d a n t ' s  c o n v i c t i o n  a n d  d i r e c t  the trial 
judge to r e - a s s e s s  the d e f e n d a n t ' s  g uilt or i n n o c e n c e  u n d e r  the 
p r o p er  law. But here, S t r a n e  a g r e e d  to a b e n c h  trial o n l y  a f t e r  the 
d i s t r i c t  c o u r t  r u l e d  that he c o u l d  not d e f e n d  the c ha r g e  by 
a s s e r t i n g  a g o o d - f a i t h  mista k e .  U nder these c i r c u m s t a n c e s ,  we 
c o n c l u d e  that S t r a n e  s h o u l d  be g i ve n  a choice: e i t h e r  to c o n se n t
to a s e c o n d  b e n c h  trial, or to r e s c i n d  his w a i v e r  of j u r y  trial a n d
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be t r i e d  b y  jury.
S t r a n e ' s  c o n v i c t i o n  for v i o l a t i n g a p r o t e c t i v e  o r d e r  is 

REVERSED, a n d  this c a s e  is r e m a n d e d  to the d i s t r i c t  c ourt for 
f u r t h e r  p r o c e e d i n g s  on the complaint.

FOOTNOTES

Fo o t n o t e  1:

T h e s e  s e v e n  p r o v i s i o n s  of AS  18.66.100(c) a u t h o r i z e  a c ourt to:

(1) p r o h i b i t  the respon d e n t  from t h r e a t e n i n g  to 
c o m m i t  or c o m m i t t i n g  d o m e s t i c  violence, stalking, or harassment;

(2 ) p r o h i b i t  the resp o n d e n t  from telephoning, 
contac ti n g ,  o r  o t h e r w i s e  c o m m u n i c a t i n g  d i r e c t l y  or i n d i r e c t l y  with 
the p e t i t i o n e r ;

(3) r e m o v e  an d  e x c l u d e  the respo n d e n t from the 
r e s i d e n c e  of the p etitioner, regar d l es s  of [the] o w n e r s h i p  of the 
residence;

(4) d i r e c t  the resp o nd e n t  to s tay a w a y  from the 
residence, school, or p l a c e  of e m p l o y m e n t  of the p e t i t i o n e r  or any 
s p e c i f i e d  p l a c e  f r e q u e n t e d  b y  the p e t i t i o n e r  or an y  d e s i g n a t e d  
h o u s e h o l d  memb e r ;

(5) p r o h i b i t  the resp o n d e n t  from e n t e r i n g  a p r o p e l l e d  
v e h i c l e  in the p o s s e s s i o n  of or o c c u p i e d  by tho p e t i t i o ne r ;

(6 ) p r o h i b i t  the resp o n de n t  from us i n g  or p o s s e s s i n g
a d e a d l y  w e a p o n  if the court finds the r e spondent was in the actual 
p o s s e s s i o n  o f  or u s e d  a w e a p o n  du r in g  the c o m m i s s i o n  of d o m e s t i c  
v i olence; [and]

(7) d i r e c t  the re s p o n d e n t  to s u r r e n d e r  a ny  fire a r m  
o w n e d  or p o s s e s s e d  b y  the r e s p o n d e n t  if the c ourt finds that the 
r e s p o n d e n t  wa s  in the actual p o s s e s s i on  of or u s e d  a fire a rm  d u r i n g  
the c o m m i s s i o n  of the d o m e s t i c  v i o l e n c e [.]

F o o t n o t e  2:

"The g u i d i n g  p r i n c i p l e  of s t a t u t o r y  c o n s t r u c t i o n  is to a s c e r t a i n  
a n d  i m p l e m e n t  the intent of the legis l a tu r e . "  S a k e a g a k  v. State,
952 P. 2d 278, 284 (Alaska App. 1998) (citing M i l l m a n  v. State, 841 
P . 2d 190, 194 (Alaska App. 1992)).

F o o t n o t e  3:

491 P . 2d 759 (Alaska 1971).

F o o t n o t e  4:

Se e  V e r m o n t  W o m e n ' s  H e a l t h  C e n t e r  v. O p e r a t i o n  Rescue, 617 A . 2d 
411, 4 1 5 - 1 6  (Vt. 1992); People v. Poe, 47 Cal.Rptr. 670, 677-78 
(Cal. App. 1965); U n i t e d  S t a t e s  v. S o ut h e r n  W h o l e s a l e  Grocers'
A s s 'n, 207 F. 434, 444 (N.D. Ala. 1913).
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F o o t no t e  6:

See id. at 1087.

F o o t n o t e  7:

See id.

F o o t no t e  8:

See id.

F o o t n o t e  9:

AS 11.8 1 . 6 20 ( a )  declares: "Knowledge, r e c k l e s sn e s s ,  or c r i m i n a l
n e g l i g e n c e  as to w h e t h e r  c o n du c t  c o n s t i t u t e s  an o ff ense, or 
knowledge, r ec k l e s s n e ss ,  or c ri m i n a l  n e g l i g e n c e  as to the existence, 
meaning, or a p p l i c a t i o n  of the p r o v i s i o n  of l a w  d e f i n i n g  an offense, 
is not an e l e m e n t  of an o f f e n s e  unless the p r o v i s i o n  of law c l e a r l y  
so p r o v i d e s . "

F o o t n o t e  10:

See 1978 S e n a t e  Journal, Supp. No. 47 (June 12th), pp. 139-142. 

F o o t no t e  11:

See AS 11 . 8 1 . 900(a)(3), the d e f i n i t i o n  of " re c k l e s s l y" .

Fo o t n o t e  12:

See AS 1 1 . 8 1 . 9 00 ( a ) ( 2 ) ,  the d e f i n i t i o n  of "kn o w i n g l y" .

Fo o t n o t e  13:

See 1978 S e n a t e  Journal, Supp. No. 47 (June 12th), pp. 140-41. 

F o o t n o t e  14:

S t a t e  v. A B C  Towing, 954 P . 2d 575, 579 (Alaska App. 1998).

F o o t n o t e  15:

Id.

Id.

F o o t n o t e  5:

793 P . 2d 1085 ( A l a s k a  A p p .  1990).

F o o t n o t e  16:
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