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SPONSOR STATEMENT 
HB 34

"An Act relating to the statutory rule against perpetuities, to non-vested property interests 
and trusts, and to the suspension of the power of alienation of property; 

and providing for an effective date."

Alaska has become the most forward thinking trust jurisdiction in the United States and our trust laws have 
become the model by which other states have changed their respective laws. Our trust laws have been 
carefully scrutinized and commented upon by nonresident practitioners as well as legal academicians. To 
maintain Alaska’s position as a leader in trusts, our trust laws need to be a model of clarity. As with most 
technically complex areas, trust law legislation must evolve to meet its intended purpose.

Senate Bill No. 162, as passed by the Twenty-First legislature in the Second Session, corrected the deficiency 
found in our state's previous version of the Rule Against Perpetuities. In that version any beneficiary of a 
generation-skipping trust who exercised a nor.-general power of appointment to create a successive trust 
giving the beneficiaries of the second trust a non-general power of appointment, created an immediate estate 
or gift tax liability under Internal Revenue Code sections 2041(a)(3) and 2514(d). This tax trap has become 
known in estate planning circles as the "Delaware Tax Trap." House Bill 34 is a technical correction to Senate 
Bill 162 and clarifies the wording and application of the previously passed statute in making the same 
distinction that the common law has made between a presently exercisabie general power of appointment and 
testamentary general power of appointment.

AS 34.27.051(b) is amended to clarify that only a presently exercisable general power of appointment can 
create a new perpetuities period within which property must vest. On the other hand, AS 34.27.051(c) is 
amended to clarify that property interests subject to a testamentary general power of appointment relate back 
to the date of the original instrument and must vest within the prescribed time set forth in the statute. The 
current law does not make the distinction between presently exercisable general powers of appointment and 
testamentary general powers of appointment. The distinction that this bill makes, in conformance with the 
common law, is discussed in the Commentary to Section 2-902 of the Uniform Statutory Rule Against 
Perpetuities passed by the National Conference of Commissioners on Uniform State Laws, as well as in the 
Restatement, Second, Property (Donative Transfers) at § 1.4, Comment I.

The change in this bill is a clarification of the Suspension of the Power of Alienation as presently enacted. AS 
34.27.100, passed by the Twenty-First legislature in the Second Session, adopted a second line of defense to 
the Delaware Tax Trap. It was meant to track the language of a similar Wisconsin statute that was found to 
avoid the Delaware Tax Trap. Estate of Mai v Margaret Murnhv v. Commissioner. 7 1 T.C. 671 (1979).

The modification made to AS 34.27.100 (a)(2)-(4) more clearly sets forth the computation of the permissible 
time period in which property must be made alienable and in addition makes a distinction between presently 
exercisable general powers of appointment and testamentary general powers of appointment, as noted above.
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Explanation of Changes 
The Who, When, W hat & Why of SB 162

By Stephen E. Greer

This bill follows the intent of originally proposed SB 162 which would abolish the Rule Against 
Perpetuities but docs so in a manner which avoids a potential tax trap, discovered after SB 162 
was introduced last year. The following discussion is as close as the law comes towards 
approaching rocket science. Nonetheless even though complicated, the proposed legislative fix 
encompassed by this bill is extremely important to: individuals who have established dynasty 
trusts in our stale; the lawyers who drafted them; and our reputation as the premier state in which 
to establish a trust. This legislation is strictly remedial in nature and attempts to fix a later 
discovered tax problem attendant with the manner in which the Rule Against Perpetuities was 
abolished in April of 1997.

I. Who is behind this bill and  why?

A group of estate planning attorneys in Alaska meet informally on a continual basis to discuss the 
very complex and continually changing aspects of the estate planning profession. These 
attorneys are dedicated to the improvement of Alaska's laws to keep us in the forefront of the 
trust industry. Alaska has been on the cutting edge of this industry on a nationwide basis in 
recent years. This reputation is the result of our state enacting creative and innovative trust laws, 
which not coincidentally is being replicated by an increasing number of other slates. Nonetheless 
if we in Alaska are to remain in the forefront, our laws must be kept current. Being a leader has 
its disadvantages. The strength and weakness of any new law can not be fully assessed at the 
outset. Only after some time passes can this assessment be made. The burden of constantly 
improving existing law and the willingness to address change is the one which any leader must 
bear whatever the profession. Make no mistake about it, we in Alaska are nationally respected as 
a leader in the trust industry. Unfortunately compounding our responsibility of remaining a 
leader in trust law is its inextricable link with federal tax law. As we all know, federal tax law 
constantly changes. Our laws must both anticipate and keep current with these changes. If we 
fail in this effort, all previous efforts to establish a trust industry in this state will go for naught. 
This bill addresses and answers that challenge. There ate other bills concerning trust and probate 
law which have been or will be introduced in this legislature which address the challenge of 
remaining a leader in the field of trusts. No attorney who has expressed a desire to participate in 
the formulation of these laws has been excluded; on the contrary all those who have been willing 
to contribute have been invited to participate. It can also be said none of these bills represents 
the exclusive position of the drafter but more often than not are a product of compromise and 
painstaking review.
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II. History of our state law concerning the Rule Against Perpetuities and its importance to 
trusts.

The common law rule against perpetuities ( “RAP") as it relates to trusts states every beneficial 
interest and the property subject to those beneficial interests, must vest within a period of time 
measured from the time the trust was originally created. The period of lime is the lifetimes of all 
beneficiaries alive at the time the trust was created, plus 21 years. If it is determined at the time 
the trust was created that there exists a possibility an interest of a beneficiary might not vest 
within this period of lime, then this interest is void. The Alaska legislature enacted the Uniform 
Statutory Rule Against Perpetuities (“USRAP") effective January 1, 1996. This Uniform Rule 
ameliorates the harshness of the common law rule and adopts a "wait and see" approach to 
determine whether a beneficial interest might vest and establishes a term of 90 years as an 
alternative within which time a beneficial interest can vest.

In April of 1997, our legislature amended AS 34.27.050(a) by including (3) which states the RAP 
is inapplicable to those trusts where a trustee has the ability to make a distribution to a person 
who is living at the time the trust is created. Because in almost every case a trustee can make the 
above described distribution, it was generally accepted we had abolished the RAP, if not 
explicitly, at least implicitly. Abolishing the RAP is a significant reason for the growth of our 
state’s trust business since 1997. By rendering the RAP ineffective as applied to trusts, it became 
possible to create a trust which could continue forever. These trusts arc frequently referred to as 
"perpetual trusts " or "dynasty trusts” and the terms arc used interchangeably here. By making a 
trust "perpetual" it is also possible to avoid the diminishing effect of estate tax as the trust 
property passes from one generation to the next. As a result trust assets can grow dramatically, 
resulting in Alaska becoming a very attractive place to create a trust. When we enacted this 
legislation in 1997, we were not the first state to abolish the RAP, although we were one of the 
few states to have done so. Unfortunately an increasing number of other stales have seen the 
benefit of abolishing the RAP. Illinois, Idaho, South Dakota, Maryland, Wisconsin and Ohio are 
just a few of those states which have joined the parade. Many other states have legislation either 
pending or under consideration.

III. Why was it decided to abolish the RAP with the introduction of SB 162?

The manner in which we abolished the RAP left some uncertainly in the minds of outside 
practitioners whether or not we had in fact done so. As a result it was felt it would be better for 
us to just come out and say so by statute. This would have the practical effect of making our 
trust laws more understandable to outside observers and would naturally increase the marketing 
potential of our state. In addition it would also cure a technical glitch which was discovered after 
the 1997 law was passed, where it was unclear whether a charitable lead dynasty trust could be 
created in our state or whether a trust funded exclusively with Crummy withdrawal rights would 
be considered perpetual. That was the frame of mind which existed when SB 162 was originally 
introJuced.
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IV. What was wrong with SB 162?

The intent of SB 162 was commendable. However after SB 162 was introduced it was 
discovered the manner in which wc abolished the RAP in April of 1997 created a potential tax 
consequence. Passage of SB 162 would only perpetuate this problem. The tax problem is very 
difficult to understand but it exists with any perpetual trust in which a beneficiary is given a 
special power of appointment. This bill follows the intent of SB 162 in abolishing the RAP 
except in the one limited circumstance where property is subject to a special power of 
appointment which is exercised to create a successive power of appointment. Even then the 
perpetuity term is being extended for all practical purposes into perpetuity. This bill is 
distinguishable from SB 162 because this bill provides a legislative fix for perpetual trusts 
drafted after April 1, 1997 by avoiding the "Delaware Tax Trap.” As will be discussed, giving 
future beneficiaries special powers of appointment arc an indispensable tool in the formulation of 
a perpetual trust. By giving beneficiaries the special power to appoint trust assets, it is possible 
to make this otherwise irrevocable trust, flexible so future events can be addressed.

V. Typical Perpetual Trust with Special Powers of Appointment.

In a trust it is quite common to give beneficiaries special powers of appointment. A beneficiary 
who has a special power of appointment can decide who can benefit from the trust property either 
at their death or during their life depending on whether the power is a testamentary or an inter 
vivo special power of appointment. If a special power of appointment is not exercised then the 
trust document invariably provides for a disposition in some alternative manner.

Example 1. A creates a trust for B and gives B a special power to appoint the trust 
property at B ’s death to any individual other than to B’s estate or creditors of B ’s estate. 
The trust document further states if B fails to exercise the special power of appointment, 
the property will be distributed outright to B's 2 children, C and D. C tums into a drug 
addict and D is an anesthesiologist with a high exposure to liability. B could exercise the 
special power of appointment and appoint the trust property away from C and give it to D 
in trust for the benefit o f D. The trust for D could be drafted to prevent the attachment of 
the trust assets by D ’s creditors. Furthermore D could be given a special power of 
appointment to further appoint the trust assets to those beneficiaries which D might 
choose and in the manner in which D might choose, whether as an outright distribution or 
in trust for those beneficiaries.
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VI. Detailed explanation of tax problem.
The Internal Revenue Code ( "Code” ) imposes estate tax on property owned by a person at the 
moment of death. Property subject to the exercise of a special power of appointment will not be 
included in the estate of a person who holds this special power of appointment. This is because 
the ownership rights attendant to a special power of appointment do not rise to a level where the 
property subject to this power of appointment would be included in a person’s estate for estate 
tax purposes. On the other hand property subject to a general power of appointment will be 
included in the holder’s estate.

In 1951 virtually every state in the country had adopted the RAP. The federal government was 
satisfied with this rule because this rule slates all trusts must eventually terminate. When trusts 
terminate and the assets are distributed to the beneficiaries, the property will be exposed to estate 
lax when the beneficiaries die. The RAP states whenever the holder of a special power of 
appointment exercises it to create other trusts which in turn give beneficiaries of those trusts the 
further ability to exercise special power of appointments, the time period within which these 
powers may be exercised and the time period in which the property interests subject to these 
successive special powers of appointment must vest, is measured by calculating the perpetuities 
period from the date of creation of the trust instrument granting the first special power of 
appointment. Sounds complicated but really not.

Example 2. A creates a trust for B and gives B a special power of appointment. B 
exercises the special power of appointment to create trusts for C and D, and gives both C 
and D special powers of appointment. C and D can validly exercise their special power 
of appointments only if those special powers can be exercised within the applicable 
perpetuities period. This period is measured from the date of the instrument creating the 
first special power of appointment. Moreover the property subject to this power also 
must vest within this same time period.

Delaware modified its RAP to provide whenever a holder of a special power of appointment 
exercises a special power of appointment to create another trust which in turn gives the 
beneficiaries of those trusts the ability to exercise special power of appointments, a new 
beginning dale for measuring the perpetuities period arises at the moment a special power of 
appointment is exercised to create a successive special power of appointment. Thus it was 
possible in Delaware to create a trust which gave holders of special powers of appointment the 
ability to exercise them to create successive special powers of appointment and these trusts could 
last forever. Furthermore if a beneficiary was given a special power of appointment as opposed 
to a general power of appointment, the trust property would not be included in the beneficiary’s 
estate and would escape estate tax. The ability to have trusts go on forever and avoid the 
imposition of estate lax naturally promoted the trust industry in Delaware.
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The federal government attempted to fix the Delaware problem by enacting the predecessor to 
now Internal Revenue Code section IRC 2041(a)(3) and its gift tax counterpan 2514(d). These 
sections provide property subject to special power of appointment will be included in the estate 
of the holder of a special power of appointment if the holder exercises the special power of 
appointment in a manner which creates successive special powers of appointment, but only if on 
the date in which the successive power of appointment was created, the determination of the 
perpetuity period did not relate back to the date of the instrument creating the first special power 
of appointment. As indicated in the example 2, above, in every other state, except Delaware, the 
date for determining the validity of the exercise of a special power of appointment and the 
determination of the vesting period of property subject to its exercise relates back to the date of 
the instrument creating the first special power of appointment. In Delaware successive special 
power of appointments did not relate back, instead a whole new perpetuities period is 
commenced when successive special power of appointments arc exercised. Eventually Internal 
Revenue Code sections 2041(3) and 2514(d) became known as the "Delaware Tax Trap" because 
a Delaware practitioner could inadvertently "fall into the trap” and subject the trust property to 
either gift or estate tax if they created a trust which gave beneficiaries the ability to exercise 
special powers of appointment to create a successive special powers of appointment.

VII. How have other states avoided the Delaware Tax Trap when they abolished the RAP?
As previously indicated, other states have seen it in their interest to abolish the RAP. However 
in at least a few of those states, they have done so in a way which does not run afoul of the 
Delaware Tax Trap by coming under the holding of a Tax Court case, known as the Estate of 
Murphy v. Commissioner. 71 T.C. 671 (1979). These jurisdictions do not slate their RAP as a 
time in which property interests must vest but rather as a time in which the power of alienation 
can not be suspended. A rule against the suspension of power of alienation states by implication 
that it is permissible to create a trust which prevents the trust property from being sold. At 
common law this would be considered a restraint on alienation and this direction would be 
considered void as against the public policy of promoting the free transferability of property. In 
those states which have stated their RAP as a time in which the power of alienation can not be 
suspended, they place a time period on the inalienability of property after which time the property 
must be capable of being sold. This period of time is invariably stated as a variation of the same 
time period found in the RAP pertaining to vesting of property interests.
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Treasury regulations under 2041(a)(3) provide whether a state articulates its RAP as a rule 
against the remote vesting of property or as a rule against the suspension of the power of 
alienation, if a power of appointment is exercised to the create another power of appointment 
then the period of time in which the vesting of property is delayed (if local law states the rule as 
one against the remote vesting of property) or in which the power of alienation is suspended (if 
local law states the rule as one against the power of alienation) must be ascertainable by referring 
back to the date the first power of appointment was created. When one thinks about it this makes 
little sense. Even though a local law might state its rule as one against the suspension of power 
of alienation, having the power of alienation does not address the concern which Congress had in 
mind when it passed the predecessor of sections 2041(a)(3) and 2514(d). If a trust is created in a 
jurisdiction where a trust can continue forever but the only condition is the property of the trust 
must be capable of being sold at either the direction of the trustee or the beneficiaries, then it is 
still possible to have property continue in trust forever without the imposition of estate lax.
The only requirement is the property of the trust must be capable of being exchanged for other 
propeny within a stated period of time. The Tax Court in Estate of Murphy v. Commissioner, 
held 2041(a)(3) is to be read in the alternative, so, if Wisconsin had no RAP pertaining to the 
vesting of property, but instead had a rule limiting the time in which the power of alienation _n 
be suspended, and furthermore provided that all special powers of appointment relate back, then 
2041(a)(3) is not violated. Even though this interpretation does nothing to prevent the use of 
perpetual trusts to avoid estate tax, the Court found itself bound by Treasury’s own regulations. 
Furthermore Treasury acquiesced in the Tax Court’s decision which means the IRS will be bound 
by the Tax Court’s interpretation in future cases. As a result some states which permit perpetual 
trusts simply provide that although the RAP is otherwise abolished they do have a rule against 
the suspension of the power of alienation. Furthermore they go on to state any exercise of a 
special power of appointment must relate back to the date the first special power of appointment 
was created. These states have a distinct competitive edge over Alaska because in these stales a 
beneficiary can exercise a special power of appointment and exercise it to create successive 
special powers of appointment, without fear of IRC sections 2041(a)(3) and 2514(d) being 
violated. Although the vesting of property interests might be delayed, the power of alienation 
will not be suspended beyond the permissible period, provided the trustee or beneficiaries are 
given the ability to direct the sale or exchange of trust property for other property.
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VIII. How docs the M urphy case affect Alaska?

In our state the RAP has always been slated as a rule against the remote vesting of property and 
not as a rule against the suspension of the power of alienation. When we changed AS 34.27.050 
in 1997 we continued to state the RAP as a rule against the remote vesting of property. As a 
result, any perpetual trust created after April 1, 1997 which gave a beneficiary a special power of 
appointment which could be exercised to create successive powers of appointment, has the 
potential for running afoul of Internal Revenue Code sections 2041(a)(3) and 2514 (d). This is 
because under present Alaska law when a special power of appointment is exercised to create a 
successive power of appointment, the property subject to these powers will have its vesting 
delayed for a" period ot lime that can not be ascertained by referring back to the date of the,. 
insTrumenTcreatmg the_hrst_jiower of appointment. 7n Alaska for trusts created after April 1. Jy4* 
1997, there is no stated period of time in which property interests must vest. As a result, the 
maximum length of time in which vesting can be delayed can not be determined by referring 
back to the date of the instrument creating the first power of appointment. Thus, all trust 
property subject to the exercise of a special power of appointment, which was exercised to create 
a further trust giving those beneficiaries special powers of appointment, renders that property 
subject to estate tax or gift tax. This creates a potential problem because it defeats the 
expectations of those individuals who created these trusts.

IX. Legislative Fix.

We in Alaska could fix this problem by abolishing the RAP and enacting a rule against the 
suspension of the power of alienation. In so doing we would fall squarely within the Murphy 
decision. This is what many other states have seen fit to do and this would protect all perpetual 
trusts drafted after the date of enactment of this bill. However this would do nothing to protect 
perpetual trusts created after April, 1997 which contain special power of appointments.

This legislation is meant to fix the potential tax problem in both scenarios. For all trusts created 
after the effective date, the RAP would be abolisherfexcept in those instances in which property, 
interests are subject to a special power of appointment which in turn is exercised to create a 
successive sjie.cial j t a wer of appointment. In this one limited circumstance, the period of time 
within which these property interests must vest will relate back to the date the first special power 
of appointment was created, thus avoiding 2041(a)(3). The period of time in which property 
interests must vest which are subject to a special power of appointment exercised to create a 
successive special power of appointment would be extended to 1000 years. Although this trust 
might not be perpetual, a 1000 year term is nonetheless a very large period of time for a trust to 
last. The 1000 year term is not unique to Alaska. In fact the idea of a 1000 year term was taken 
directly from legislation now pending in Florida.
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Alaska’s legislation further provides contingent special power of appointments are valid if 
exercised within a 1000 years from the date the trust was first created. This corrects an oversight 
in the 1997 legislation which left in tact a USRAP provision that contingent special power of 
appointments were valid only if exercised within a 90 year period from the date the trust was 
created. This oversight dramatically reduces the effectiveness of using special power of 
appointments in perpetual trusts created under our present law and thus makes Alaska 
noncompetitive with other states which permit perpetual trusts.

The ability to make the provisions of this bill retroactive to April of 1997 is possible by the clear 
wording of the second sentence of AS 34.27.070(a) as it now exists in our law. This provision 
provides the law in effect at the time a power of appointment is exercised to create a successive 
power of appointment controls, even though for purposes of determining the vesting period the 
date of exercise relates back to the date of the instrument creating the first power of appointment, 
which of course predates the date of enactment of this bill. This provision would be removed 
from 34.27.070(a) and restated and added as a new subsection (d).

Example 3. A created an inter-vivo trust forB on May 1, 1997 and gave B a special 
power of appointment which B exercised on January 1, 2001 (or any date after April 1, 
1997) to create trusts for C and D, giving both C and D special powers of appointment.
A ’s exercise of the special power of appointment on January 1, 2001 would take into 
account the law in effect on January 1, 2001. If this bill becomes law, it would provide 
the determination of (he period of time in which the vesting of all property interests which 
are subject to the power of appointment exercised on January 1, 2001 relate back to May 
1, 1997 (the date of the instrument creating the first special power of appointment). The 
period of time in which the property must vest is 1000 years computed from May 1, 1997. 
Because the period of time in which this property must vest can not be ascertained 

without regard to the date of the first power, there is no violation of IRC sections 
2041(a)(3) or 2514(d).
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inafter the “Perpetuities Rule") 
and rhe Uniform Statutory Rule 
Against Perpetuities (“USRAP") 
complement the transfer tax system 
because under the rule, the trust 
principal evenrually must be dis­
tributed to rhc trusr beneficiaries.

The main reason formerly g iv ­
en m support of a perpetuities rule 
was to ensure die alienabil ity of 
property by invalidating remote­
ly nonvestcd interests that had 
the effect of restraining a l ien ­
ation.1 Now , the principal reason 
given in supporr of the rule is to 
prevent rhe control of capital by a 
setrlor long since dead.* G iv ing 
beneficiaries rhe abil ity to alter the 
disposit ion of a trust through the

use of nongenera l powers of 
appo in tment in many respects 
overcomes this objection.

Powers ef appotatmsflt and (fee rtda 
agataai perpttg ttlta
The common law Perpetuities Rule 
and USRAP both provide that the 
validity of an interest in trust cre­
ated by the exercise of a non- 
general or general testamentary 
power of appo intment is mea­
sured from the date the original 
trusr was created.* Thus, the mea­
suring period for determining the 
va lid ity of non-vested interests 
created by the exercise of a non- 
general or a general testamentary 
power of appointment “relates 
back" to the date the orig inal 
trust was created.1

The “relation back" do', ine 
nor only determines the inception 
of the time period in which rrust 
interests must vest but also the 
inception of the time period in 
which nongeneral and general tes­
tamentary powers of appoinrment 
must be exercised.* As j result, 
under both the Perpetuities Rule 
and USRAP, whenever the donee 
of a nongencral power of appoint-

6(1
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m ent (the first pow er) exercises it 
by giving a beneficiary the fu rther 
ab il ity to  exercise a nongcacral 
power o f a p p o in tm e n t (second 
power), th e  tim e period  w ith in  
which th e  second pow er m ay be 
exercised an d  the tim e period in 
which an  interest created by the sec­
ond pow er m ust vest, is m easured 
by calculating the perpetuities peri­
od from the  date o f  the tru st instru­
m ent c rea ting  th e  first power.*

The 'fhlawara Isa Tret/ tie Cetfa, 
n f  flagolailsas
Delaware’s form er Perpetuities Rule 
as originally enacted  in  1933 s ta t­
ed rhat the validity  of an  in terest in 
trust w hich is c reated  by the  exer­
cise of a pow er o f  appo in tm ent is 
m easured from  the date the pow er 
of appo in rm en t is exercised to  cre ­
ate the appo in ted  intcresr rachcr 
than from  the  da te  the pow er of 
appoin tm ent is c rea ted .19 A ccord­
ingly, in D elaw are, it was possible 
to create a tru s t— giving the bene­
ficiary a n o n g en e ra l p o w er o f  
appoin tm ent, w hich could then be 
exercised to  create  a successive 
nongeneral pow er of appointm ent, 
and a trust n o t oaly  could last fo r­
ever in D elaw are, bur the tru st

’ See Dukemmter. "Dynany Truiir Shelier- 
•ng Oescendanu From Transfer Texes." 23 
ETPt. 417 (Nov 19861; Oehra end Blenmectv. 
"Megetnjst: An kjcel Femity Weetin Preser­
vation Tool.* Tr. & Eat. (Nov 19911; 
Blettmeeftr. "The ttigfn Answer. Put tt AH in 
Trust* Tr. & Invsstmeni* (Sem/Oct 19981; 
Oebinj and Otfena. 'Aroleciing and Pre­
serving Weebh Imo tbe Next Millennium.' 
Pan I. 137 Tr. & £st. 52 (Sept 19991, Pan II. 
137 Tr. 4 Est. «fl (On 19981.

’ Hag. 202041-1(0(1). See FtxiOerg, 'Special 
Powers ol Appointment Th# Key to Flexibility 
in Planning.' 27 ETPL 13 (Jan 2000).

1 Some states have statutes Oval exnmehy lim­
it Ihe duration ol pnyate trusta. but more typ­
ically it rrvgnt be the common law a t a itate, 
aide bom the rule egemri perpetuities, 
winch prevents peroeiuil i/usu. Oogen. 
T ru r o  a n d Trustees. I 21B (Hey. 2d rd..
1992); Restatement Second. Property (Qone- 
uve Transfers) 1 2.1. Duration a t Trust.

* Bloom. 'The GST Tea TeH Is Killing the Rule 
AgamstPerpetuttiej.' 67 Tax Notes 569.1 10 
(4/21/00). This article provides an excellent 
discussion ol pest end present reasons lor 
the rule.

asters could  escape federal estate 
tax a t each beneficiary’s generation.

T he Pow er* o f  A p p o in tm en t 
A c t o f  1 9 5 1  a d d e d  S e c t io n s  
811(f)(4) an d -1 0 0 0 (c )(4 ) to  the 
In ternal Revenue C ode o f 1939. 
These section*, the  predecessors to  
Section* 2041(a)(3 ) an d  2514(d ), 
w ere enacted  in response  to  the 
perceived “D elaw are" p ro b lem .11 
T he legislative h is to ry  to  th is  Act 
no tes th a t “in  a t  leas t one S ta te  a 
succession o f pow ers o f  a p p o in t­
m en t, general o r Jim ired, m ay be 
c re a te d  a o d  ex erc ised  o v e r an  
indefinite period w ith o u t violating 
the  rule against perpetuities. In the 
absence o f come special p rov ision  
in the sta tu re , p ro p erty  could  be 
h anded  dow n from  genera tio n  to 
generation w ithou t ever being sub ­
ject to  esta te  ta x ." 1*

Code Sections 2041(a)(3) and 
2514(d) provide tha t a gift or estate 
raxable event will occur if a po w ­
er of appointm ent it exercised so as 
ro create another pow er of appoin t­
m ent which, under applicable local 
law , can be validly exercised to  as 
to  p o stpone  th e  vetting  o f  any 
estate o r in terest in such p roperty , 
o r  suspend the abso lu te  o w n er­
ship o r pow er of a lienation  of such

* id
* Weggoner, E s u t a s  m  L a n d  a n d  Futurm In tar- 

a r t s  in  t  N u a h a R . p. 320 a d  a d .. 19931.

7 The * re U bon be<i* doctrine does not ippfe 
to e presently exercrsebie genertl power ol 
appointment, which ia the eouivalenl ol 
ownershio for perpetuities purposas

* Raaietement Second. Property (Donative 
Transfers) 1 1 J? h.

9 USRAP (with 1990 4m« no menu) et t 2 

,0 Del. Lews 1903, ch. i M  (cooified et Dei. Code 
Ann. Tit. 25) I 501 (1974).

11 The Revenue Act ol 1942 wss tho first 
enempt to fix the 'Oefewere problem’ but 
it war roundly criticised, eno tne Powers o* 
Appointment Act of 1951 wee made retroac­
tive to 10/21/42. This date is important 
because unexerosed general powers creat­
ed before this dele are exempt from taxation. 

17 S. Aeo'1382.82d Cong.. latSeSs.. 1951 U.S. 
Code Cong. 4 Ad. Serv.. Vol. 2 L*g.«l«w4 His­
tory. p. 1535.

17 See Biattmechrend Pennell, 'Adventures m 
Generation-Skipping or Ho w We Learned to 
Love the 'Delaware Tax Trap.” 24 Real 
Prop.. Prob. end Tr. J. 7511S89).

property, for a period ascertainable 
w ithou t regard to the date of the 
c reation  o f  the first power. U o d n  
form er D elaw are law, one did no t 
refer back to  the date the first 
power was created to determine the 
tim e in w hich rhe property subject 
to  this pow er m ust vest. Hence, 
vesting was “ w ithout regard to  the 
date of the creation of the fir*  pow ­
er."  The result w as th a t the donee 
o f  the power who ex erased  it co cre­
ate a successive pow er was subject 
to  either gift u x  o r estate tax  on all 
p roperty  subject to  this pow er, 
depending on w hether the pow er 
w as exercised during life or a t 
death.

Eventually, Sections 2041(a)(3) 
and  2514(d) became know n as the 
“D elaw are T ax  T ra p "  because a 
beneficiary o f a crust established 
in D elaw are could inadverten tly  
subject the crust property  to  gift or 
esta te  tax  if tb e  tru s t gave a ben­
eficiary a nongeneral pow er o f 
appo in tm en t w hich was exercised 
to  create a successive oongeneral 
pow er o f ap p o in tm en t. O n the 
o th e r h an d , th is  “ t r a p ” m ight 
prove advantageous where it is bet­
te r  to  subject the tru s t properry  to  
a non-sk ip  beneficiary’s gift o r  
esta te  ta x  ra te  as opposed  to  h av ­
ing rhc tru st assets subjected to  
GST tax  (for instance, if  insuffi­
c ient GST exem ption  w as a llo ca t­
ed  to  rhe tru s t) .

The aon-sk ip  donee could  exer­
cise the nongeneral pow er (first 
pow er) by giving a presently exer­
cisable general pow er o f a p p o in t­
m ent (second power) to  new  donee. 
T he creation  of the presently exer­
cisable general pow er o f  ap po in t- 
m enr (second pow er) com m ences 
a new  perpetuity  period, w hich is 
“w ithou t regard  co the da te  of the 
c re a tio n  o f  th e  f irs t p o w e r ." 1* 
D epending on w hen the firs t po w ­
er w as exercised to  create the  sec­
ond  pow er, the donee of rhe first



£• u n u n  ^ J U O (

TO
pow er (who was rhe d o n o r of the 
second pow er) w ould expose rhc 
appointive property to  gift or estate 
tax. The appointive property wouJd 
again be subject to either gift o r 
esta te  tax , depending on when rhc 
second pow er was subsequently  
exercised, lapsed, or released by the 
donee o f the second pow er.

N o tab ly , Sections 2041(a)(3 ) 
an d  2514(d) involve only  benefi­
cially  held  pow ers o f  a p p o in t­
m e n t .  A lth o u g h  th e  S e c o n d  
R estaiem em  of Properry ch a rac ­
terizes a tru stee 's  d isc re tionary  
pow er to  invade p rincipal as a 
pow er o f  ap p o in tm en t,14 the leg­
islative history  of these Code sec­
tions excludes a tru stee 's  d iscre­
tionary  pow er to  invade principal, 
which is not coupled w ith an in ter­
est, as a pow er of appo in tm en t for 
purposes o f these section*.11

Interestingly, the legislative h is­
tory provides an explanation of 
these sections only in term s of tr a ­
ditional Perpetuities Rule analysis 
(i.e., the rule against rem oteness o f  
vesting).1* The legislative history 
does not illustrate the application of 
these sections in terms o f the rule 
against the suspension of the pow ­
er o f absolute ownership o r the sus­
pension o f the pow er o f alienation. 
This tuggests, as do the Regulations, 
th a t the ru le against perperuiries as 
it relates to  vesting and  the rule 
a g a in s t th e  su sp e n s io n  o f  th e  
absolute power of alienation are one 
and the sam e.17 Conceding th a t 
there is a similarity in objective 
between the two— namely, to fos­
ter the alienability of property—they 
operate in tw o very different ways.1* 

T he rule against perpetu ities 
in v a lid a tes  those  ca teg o ries  of 
future interests which indirectly 
impede the alienation of property.1*

Example. O a t  d e a th  d ire c ts  
incom e to A for life in tru s t, then 
to A ’s children for their lives (who

are unborn) a t O 's  d ea th , then 
incom e to  A 's g randch ild ren  for 
the ir lives, rem ainder to  B, bu t if 
not then surviving, to  B’s heir*. The 
income interests to  A, A 's children, 
an d  A 's g randch ild ren  are subject 
to  a spend th rift clause.

U n d e r th e  t r a d i t io n a l  ru le  
aga in st perpetu ities, the  incom e 
in terest to  A 's ch ild ren  is valid 
because this in terest m ust e ither 
vest o r  fail by A ’s d e a th . T he 
execu to ry  in terest to  B’s heirs is 
also valid because th is in terest is 
certa in  to  vest o r  te rm inare  w ith ­
in  the p e rio d  o f  the  ru le . The 
incom e in terest to  A 's g ran d ch il­
dren is invalid because it is no t cer­
ta in  th a t th is in te rest w ill vest 
w ith in  the period  o f the rule.** If 
it were held o therw ise  and  rhc 
incom e in terest to  A 's g randch il­
d re n  w ere in d e s tru c tib le , it is 
unlikely the  co rpus, particu larly  
when a tru s t isn’t involved, could 
be restored to  commerce w ithin the 
period o f  the  ru le because o f the 
d ifficulty  in  valuing the  non-vesr- 
cd in terest to  A 's g randch ild ren  
and  jo in ing  this in terest in  a sale 
to  a n o th e r person.*1

Im p o rtan tly , th e  Perpetu ities 
R ule does n o t requ ire  possession 
of the p ro p erty  w ith in  the period 
of the rule bu t requires only a cer- 
raincy o f vesting w ith in  the per­
missible period. In the above exam ­
ple, a lthough  the rem ainder to  B 
is presently vested, m ore than  like­
ly B will be dead a t  the death  of the 
last surv iv ing  ch ild  o f  A. T he 
p roperty  will be d is trib u ted  to  B’s 
heirs bu t n o t be included  in  the ir 
esta tes un til w ell a fte r th e  perpe­
tu ities period  has en d ed .13

T he s ta tu to ry  ru le  against the 
suspension of the ab so lu te  pow er 
o f a liena tion  ("A lienation  Rule") 
opera tes d ifferen tly . T he A lien­
a tion  R ule should  n o t  be confused 
w ith d irect restraints against alien­
a tion  w hich per *e m ay be ineffec­

tive, no m atter w hat their length.*3 
T h? com m on law  ru le generally  
forb ids d irect res tra in ts  against 
a lienation , w hether expressed as 
p ro h ib ition  or fo rfeitu re  clauses 
and  w hether app lied  to  legal o r  
equ itab le  in terests, except as they 
m ight app ly  to  equ itab le  in terests 
under a sp en d th rift provision.** 

E arly in  its h is to ry , the A lien­
a tion  Rule was in terpreted to  m ean 
th a t not later than at the end of tbe 
permissible period, th e re  m u st 
exist persons in  being w ho— alone 
o r in  co m b in a tio n  w ith  o th ers—  
could  convey an  ab so lu te  fee in  
possession of land , o r  full o w n e r­
sh ip  o f persona lty . T he test w as 
w hether o r  no t the  tru s t  w ould  o r 
could  end du ring  the perm issib le 
period , th u s p rovid ing  the  benefi­
ciaries th e  ab ility  to  sell th e  tru s t 
assets.** In o th e r w ords, th e  p o w ­

11 Restatement. Second, Propeny (Donative 
Tran (tin) I 11.1 d

11 S. Rep't 3*2. not# 12. •( 1635.

16 S. R#p‘13Q2. Jtxxarxrta 12. «t 1S3S. Th# Sen­
ate Report reed* " Under Section 61 1(IK4|, me 
exercise of any power of tOOOntrheOl Sftar 
Octobor2l. >842. vmllbe taxable it it isexer-
clad try creating another power of epooini- 
m#m which under local lew can w turn be
exercised 10 ai to purpart* rho wiunf 
(emphaaij eddod) ol 01# property lor a peri­
od which it etccna-neoi# without regard to
the data ol the creei-on ol th* H/n power. *

17 Raffs 29.20«1-3<tU18-l»O(l25.2B14.3ldJ.
11 for ourpoie ol thie article, the rut* age-net
perpettnves and Ota rule egemai the sus­
pension ol trte power ol enervation era 0.1- 
cimed only in the comaxi ol tmtts.

13 Rtitatamem. Second, Property (Donative 
Trenal are) Pt. 1. Rationale. etS.

10 Leach. 'ParpetinVasin* NglsJta*.’ B1 Harv. 
l_ Rev. 638. 647(1836).

11 Bloom, supra note 4, at 1 10. ana Newman. 
'Perpetuities. Raitreintton AJienap.kry, and 
the Duration erf Tiutq.” IS Vend. L. Rev. 57. 
6211962-1963).

11 Id See. owteraSy. Levin and Muvotvey. *Tha 
Rule AgaVut Perpetuities and the Gerwauorv 
Suppmg Tax: Do Wa Need Bom?,’ 35 Wl. 
I. Rev. 333 H890I.

B  McDonnell, "Tama-Perpetvimea-Reitremts 
on Alienation ol fropeny Me<d *t Trust." 36 
Mirq. I. R»v. 97 (19B2I.

34 Oogert. juprenote 3. et \ 219
33 (Doom. ‘Traniler Te* Avod,nce: The Impact 
ol Perpetuities Retrthctiooi Before and After 
GeneretioiV'Sluopxig Taxation,* 48 Alb. L. 
Rtv.26i (i»6i). Th* **cen#niend definitive 
article examines the history of the tula 
against peipauiiuei. the rule against tr»e sus­
pension of the power of alienation. Sections 
2041teK3) end 2614(d), end fatale of Murphy 
discuisad later.



er o l  alienation bad to reside in the 
beneficiaries.

Therefore, in the example above, 
the contingent incom e interests to 
A's g randchildren  w ould be inval­
idated  under the A lienation Rule 
because the grandchildren  m ight 
not he ascertainable w ithin the 
period of the rule.** H ow ever, the

*• S««. generally, Newman, luiyt "Ola 21.
17 Bloom, s v o t t not# 25. «ihJ Newmsn. s u o r t  
not* 21, II 71 and 73

7* Sogcrt. SuO>» note 3. at S 218. The Amafl- 
can end meroncy rule •* that a trust cannot oe 
lermmaied rt doing so would defeat a matw- 
nal intention of the settlor in establishing the 
oust.Clahmv. Clellin. lag Mess. 19.20N.E. 
aSa 118691. A spendthrift provision indicates 
a maternal intention of (he settlor that (he ben­
eficial interest should not be assigned or ter­
minated.

** McOonnalt. supra note 23. et 10a.

30 250 W ii. 05. 45 N.w.2d 94 (1950).
3' 7) TC 871 I1B7BI.

A lienation Rule goes farther than 
the Perpetuities Rule by invalida t­
ing A's children 's income interest, 
o r  a t least shortening it so th a t it 
w ould no t last longer th an  the 
permissible period.*7 The theory is 
thac any im pedim ent (tuch a t a 
spendthrift clause), which prevents 
the trustee  from selling the trust 
assets, distributing the proceeds to 
the beneficiaries, and  term inating 
the tru st w ithin the perpetuities 
period, results in the entire in te r­
est th a t  is subject to  the legal 
im pedim ent being held invalid.** 

W h a te v e r  s u b t l e t i e s  e x is t  
betw een the tw o rules, if it were 
held  th a t a tru stee ’s pow er o f sale 
p rev en ted  a suspension  o f  rhe 
pow er o f alienation  and  there  was 
no  req u irem en t th a t beneficial

interests vest, a tru st could  con­
tinue  into perpetu ity . It w as gen­
erally held, though, tha t a trustee’s 
power of sale did no t prevent a sus­
pension of the  pow er of alien­
ation.** H ow ever, in 1950, the  
Supreme C o u rt o f  W isconsin held, 
in I  ft r t  W a l k e r ’s  W i l l ,** th a t  a 
trustee's pow er o f ta le  satisfied the 
A lienation  R ule, and  no ted  the 
possibility  th a t  tru sts  cou ld  co n ­
tinue indefin itely  in  th a t  s ta te .

In E s t a t e  o f  M u r p h y , * '  a bene­
ficiary o f  a W isconsin  tru s t exer­
cised a pow er o f ap p o in tm en t by 
creating  in her husband  an o th e r 
pow er, w hich  he in  tu rn  could  
valid ly  exercise by p lac ing  th e  
p roperty  subject to  the pow er in  a 
perpetual crust for the benefit o f  
his children an d  descendant*. The

Y o u  d o n ’t  h a v e  t o  l i v e  i n  S o u t h  D a k o t a  t o  

b e n e f i t  f r o m  a  S o u t h  D a k o t a  L e g a c y  T r u s t

I m a g r t e  a  p l a c e  w h e r e  t h e r e  i s no r u l e  a g a i n s t  p e r p e t u i t i e s .  W h e r e  t h e r e  i s  

n o  f i d u c i a r y  i n c o m e ,  t a x .  A n d u r h e r e  a  k n o w l e d g e a b l e ,  e x p e r i e n c e d  s t a f f  c m

m a k e  a  g e n e r a t i o n  s k i p p i n g  t r u s t  p o s s i b l e .  B e n e f i t  f i p m  a  t e a m  t h a t . o f f e r s  

p e r s o n a l  p r o f e s s i o n a l  r t u m a g t t n e r t t u A K n  y o u  n e e d  it, n o w  a n d  i n  t h e  f u t u r e ,  '*' < r
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governm en t's  position  w as tha t 
Section 2041 (a)(3) app lied  w hen­
ever a pow er was exercise i to  
c reate  a successive pow er if, as a 
resu lt, only  one of the  three p ro ­
h ib ited  cond itions o f tid e  existed: 
“a postponem en t o f  vesting, the 
suspension of abso lu te  ow nership  
o r suspension  o f the pow er of 
a lien a tio n  o f property."**

U nder the  governm ent's  in te r­
p re ta tio n , in a sta te  ad o p tin g  the 
A lienability  Rule w ith o u t a co r­
respond ing  Perpetuities Rule, a 
taxab le  event w ould occur w hen a 
pow er is exercised ro c rea te  a suc­
cessive pow er because the exercise 
w ould  delay vesting fo r a period 
ascertainable w ithout regard to the 
d a te  o f  the c rea tion  o f th e  first 
power. Tbe reason is tha t under the 
law s o f th a t  s ta te , there  is n o  p e ri­
od w ith in  w hich p ro p erty  m ust 
vest w hich can be ascerta ined  by 
referring  back to  rhc dare the  first 
pow er w as created .

A lth o u g h  th e  T ax  C o u rt in 
Murphy agreed  tha t the  govern­
m en t's  p o jirio n  com ported  wirh a 
literal read ing  of the s ta tu te , the 
cou rt nonetheless found  the  gov­
ernm ent’s position unsupported  by 
its ow n R egulations, and  held that 
Section 2041(a)(3 ) requ ired  only 
an  exam ina tion  of the applicab le  
local law to  determ ine w hether 
there is a postponem en t o f vesting 
or a suspension  o f the  ab so lu te  
ow nership  or pow er of alienation ; 
T h e  c o u r t  f o u n d  S e c t io n  
2041(a)(3) inapplicab le  because 
the tru stee  was given a pow er of 
sale and  u n d er W iico n sin  law,' 
the  perm issible a lienation  period 
is m easured from  the date  the first 
pow er is crea ted .

T he governm ent w ith prescience 
asserted  th a t rhe c o u rt's  holding 
w ould  leave open  the possib ility  
th a t o ther sta tes w ould enact laws 
s im ilar ro  tho se  in W isconsin and  
thus avoid  the  provisions o f Sec­

t i o n  2 0 4 1 ( a ) ( 3 ) .  T h e  c o u r t  
responded by saying th a t the 1976 
generation-skipping transfer (GST) 
tax provisions indirectly closed the 
loopho le  perceived by the  gov­
ernm ent, and  the  c o u rt believed 
any po ten tia l for abuse  w ould  be 
b etter curbed  by Congress.*9 

Iron ically , the  IRS becam e tbe 
a u th o r o f  its ow n dem ise in  Mur­
phy w hen  the IRS changed  its 
R egulations in 1958 as p a r t  ol a 
w holesale change o f  a ll existing 
esta te  ta x  R egulations u n d er the 
In ternal R evenue C ode o f 1939.** 
T be orig inal R egu lations to  Sec­
tions 811(f)(4) an d  1000(c)(4)** 
did no t con ta in  the fo llow ing  lan­
g u a g e  f o u n d  to d a y  in  R eg s . 
2 0 .2 0 4 l-3 (c ) an d  25 .2514-3 (d ): 
“ if a pow er is exercised by c rea t­
ing a n o th e r  pow er o f  a p p o in t­
m ent, w hich ....can be validly exer­
cised so  a t  to  (a) p o s tp o n e  ... 
vesting o r  (b) (if the applicable
rule against perpetuities is stated 
in terms of the suspension of own­
ership or of the power of alien­
ation, rather than of vesting).” 
(Em phasis added .) I t  w as this lan ­
guage w hich the T a x  C o u rt in 
Murphy found decisive in its deter­
m in a tio n  th a t C ongress d id  n o t 
in tend  fo r Section 2041(a)(3 ) to 
apply in a state th a t had only a rule 
against the suspension o f  the  pow> 
cr of a liena tion . F u rth e rm o re , the 
IRS acquiesced  in  th is  decision .34

T he vast m ajo rity  o f  sta tes th a t 
a llow  perpe tua l tru s ts  have fo l­
low ed cbe W isconsin  m odel. T h a t 
is, they have repealed  th e  Perpe­
tu ities  R u le  an d  h av e  a d o p te d  
instead  a ru le ag a in st the  suspen­
sion of rhc pow er o f alienation, but 
specify thac rhe pow er of alienation 
is no t suspended if a tru stee  has a 
pow er o f sale. M o reo v er, sta te  
law  will p rovide a “ re la tio n  back 
doctrine" regarding the exercise of 
nongeneral and  general te s tam en ­
tary  pow ers of ap p o in tm en t.

(■pBcsliaaa lev atatta tDal feawo 
tMBafcrf tbe PwftUKfo* Rato kit 
lava tat adopta* a rtla tyalaai tla 
aaatsnatat af tts pwrtr af 
stfaoatlaa
Ln a ju risd ic tion  th a t  abo lished  
the rule against perpetuities and  has 
n o  ru le against tb e  suspension of 
the pow er of alienation , there  is no 
stated  period  o f tim e w ith in  w hich 
a property interest m ust vest. 'When 
a pow er o f  ap po in tm en t is ex er­
cised to  c rea te  a successive non- 
geacral pow er of ap p o in tm en t, the 
property  subject to  th is pow er will 
have its vesting postp o n ed  fo r a 
period o f time that can not be a sc e r- . 
caincd by referring back to  the date 
of the instrum ent creating  th e  first 
pow er of appointm ent. As stated  in 
the legislative h isto ry  a c c o m p a k 1 
nying F lo rida 's  HB 5 9 9 , “ there.is.;: 
n o  'p e r io d ' ascerta inab le  by refer-T 
ence to  the  date [a] .. pow er was 
created , because there  is no ru le ,  
against perpetuities and  thus there 
sim ply is no  “ period."*7 T h u s, if 
tru s t p ro p erty  ii subject to  the 
exercise o f a  nongencral pow er o f ' 
ap p o in tm en t, the exercise o f  th a t

«  id. si 8*8.
** Id »i 681. Sact-on l«33(cl(T| o l TRA '«« 
retroactively fepaalad Oil 1976 GST to* pro- -; 
viwoni of Chapter 13.

»*TD 8298. 23 F.R. «S20 (6/24/51). whWi I 
rtanactad and chsngod too asiitmg uuii ̂ j 
us flogutat-oru found in Part 81. Subchop; j' 
to: I, Tide 36. Coda of Fada/*i Rogutibons, 
(19391. fiogulationi 105, EtUt* Tsx. 04 prvr| 
icfibod and moda applicable to tho Intom*/ j 
fl*.«nuo Cod* of 1954 by TO 6091. IBF.fU 
816718/17/541. ’■ 711

**Tha prodacaiaori la pMs«n<-0«y Real. 
30.2O41-3t*l ind 25.251 «<d) «  Tida 38. 
Chapter l.Subcnaoia/ •. PsnBI.ZSiwoSW 
and Pirt 06.2lbl(6). faapactivoly. Part 81 
v»«j ra»uad by TD 6078. 19 F.R. 0 0 3  
(7/14/54). and TO 8077. 19 F.R. 430* 
(7/14/54). to conform tho aytafa and tjift tax 
Ragulalionc. raipacirvthr. to Old PcwafS of 
Apoomtmant Act of 1951. *T
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57 S*o Houio of ftaprajyntitrvo* Comrvaoo on 
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ed Summary of Comrmttaa Proooat-t to Mod­
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lory Authority toRatormTruiU. praparad (< _ 
th* Raal Properly. Probata and TruatLawSaq 
non of (ha Flo/idi 8*/, Aula Agaesn Pa/p*? 
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; power to  create  a crust giving the 
beneficiaries nongeneral pow ers 

-,of appo in tm ent renders thac p ro p ­
erty lubiecc to  estate tax Or gift tax.

The solu tion  for states th a t ha ve 
this p roblem  is to  in troduce an  
Alienation s ta tu te  or, a lternative­
ly, to merely extend the perm issi­
ble period w hen non-vcsted in te r­
ests m ust vest and  th e  tim e in  
which nongeneral and  general tcs- 

' camentary pow ers o f appoin tm ent 
' may be exercised. It is this la tte r 
course of ac tion  that Alaska and 
Florida have chosen. Alaska extend­
ed its perpetu ities period to  1 ,000 
years bur only in the lim ited cir­
cum stance of the time in  w hich a 
nongeneral and general testam en­
tary pow er of appointm ent m ust be 
exercised and  the time in  which 
property subject to  the exercise of

** AS 34 2 7 OSt. ii|jn«dintoi*won 4/22/00 Out 
r̂trotcirv* to4/2/97, In iddition. a r*w j»c- 
(•0 "  34 27 too “ i i  **hicn kW« i
rui» gowning ifv* ruli tgtinst fwpeiuilie? 
t r d tr>« suspension of ffw p-nnvr of alienation 
rf tn« mtrnot to eoeno mo ooipetuitv peri­
od to 1.000 years was cons .dined a da lac- 
10 itoaal. coming v*iWm the holding of the 
Murpny will giondc a second line of defense
a iecnn<*i amenomdrn will pc mtioducad m 
me ne»i legitime session to cianiy tne lan­
guage of the now rule gc»«r<>ng tnc futc 
against oarpaiuitits ana the suspension of 
the power of alienation.

** Eli Sul Ann 1 009.225. signed into law on 
6/7/co onp appneao'e after t/t/Ot.

40 Rag 26 2601-llbll4|. E«ampla4. involving i 
cningo m tiusl situs from a stat* that njd a 
peipaloiUaa piows-on to a sutw thit had aboi-
ishtd th* njio against peroeiwlies. TO 1912.
elfactnra 12/20/00.

41 AS ) 34.27 07010.

41 The pertinent provision is found in tha sec­
ond sentence ol section Slot ol USRAP with 
1990 amtndmants

u This opinion is OSSOO SOiely on the nolrtmg 
m M urprif. II me Regulations were etiangtd 
and made rttroadiva or tha acquiascanco 
wiihdrawn. thij author would 0* Of« differ­
ent opinion See Manhaftan Genera/ fginp- 
men( Co. 297 U S. 129. 17 AFTR 214 IS Ct, 
19361. in wnien a icgis'ei-vt Regu'ttion was 
suoseaucniiy am«naeo alter tsspayer 
reliance on an original Regulation and the 
Court upheld application of tha tubaequam 
amandmam to tha tenpayer's transsnion.

44 Qnio R»v. Code S 2131 09 
44 N JS.A 48 2F-9 

44 SDCL O-C-3

Wis. Stai Ann. t 700 16 
44 7 65 ILCS 305/3.

,4® Md. Est. & Trusts Code Ann S 11.102.
40 33 M R.S.A I 101-A.

these pow ers m ust vest.*4 flo rid a  
am ended ics USRAP provisions by 
extending  the perm issible "w ait 
and  see" period to  360 years.*4 

If there was concern thac existing 
"perpetual"  crusts m ight stumble 
in to  the D eU w areT axT rap , then a 
better solution would be to  make 
these provisions retroactive to  (he 
dare w hen perpetual crusts became 
possible in  the srate, bu t n o  farther 
bade than 9/25/85; otherwise, grand­
fathered GST trusts would lose their 
GST-cxcm pt status under the final 
GST m odification R egulations.44 
Alaska gave retroactive effect to  its 
sta tu te  back to  the tim e when per­
petual m is ts  became possible in 
Alaska, o r 4/2/97.41

T he ab ility  to  m ake the  p rovi­
sions o f a perpetuities bill re troac­
tive is sanctioned in section 5(a) of 
USRAP.4* This section provides 
th a t, w ith  respect to  a non-vcsted  
p ro p e rty  in terest and  a pow er of 
a p p o in tm en t created  by the  exer­
cise o f  a pow er of appointm ent, the 
law  in effect a t rhe rim e a pow er 
of appo in tm enc  is exercised  co 
c r e a te  a su ccess iv e  p o w e r  o f 
appointm ent controls, even though 
fo r pu rposes o f determ in ing  the 
vesting period , rhe date o f  exercise 
relates back to  th e  da te  o f the 
in s tru m en t creating  the first pow ­
er of appo in tm en t. T he purpose of 
this p rov ision  w as to  m ake che 
"w a it  an d  sec" prov ision  o f 90

years applicab le  to crust in stru ­
ments created  p rio r to  the en ac t­
m ent of USRAP.

Itatu tbit M r kite oraMrt t r  
stinblid tala lb* Belawara Til Trap
This article is nor intended to  be an 
extensive survey of all state (aw in 
the rapidly  evolving area o f perpe­
tuity legislation but, based on the 
foregoing analysis, this au tho r is of 
the op in ion  th a t  a s ta te  w hich 
doesn 't have a rule against perpe­
tuities as it relates co vetting but 
which has (1) rhe Alienability Rule, 
(2) a statute which provides that the 
pow er o f  a lienation  is no t sus­
pended if the trustee has a pow er 
o f sale, an d  (3) a "re la tion  back" 
statu te regarding the exercise o f a 
□ongcocraj and  g e n u a l testam en­
tary pow er o f  appoin tm ent, falls 
w ithin the safe h a rb o r o f  Murphy 
and  thus such sta te 's  statute is o u t­
side the reach of Sections 2041(a)(3) 
and 2514(d).4* As a result, the fo l­
lowing states are w ithin this safe 
harbor: Ohio,44 New  Jersey,4* South 
D ako ta ,4* and  W isconsin.4’ 

Analyzing the laws of Illinois,44 
M aryland,4* and  Maine*® is more 
problem atic. Illinois and M aryland 
both provide an “opt-out" provision 
regarding rhe rule against perpetu­
ities for p roperty  held in crust. Illi­
nois, M aryland, and M aine all con­
tain a provision that the trustee must 
be given a pow er o f sale while the 
tru st is in existence. This indirecr-
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!y suggests th a t each of these t u t u  
has a statutory period against the 
suspension o f the pow er of alien­
ation . W hile not posing a problem , 
it would have been helpful if  there 
had been a direct expression o f the 
rule prohibiting the suspension of 
the power o f  alienation, as was done 
in  N ew  Jersey.*’ F u rth e rm o re , 
although no t statutorily expressed, 
it can be assumed th a t nougcncral 
pow ers under the  com m on law  
“ re la te  b a c k ,” an d  th u s  th ese  
statutes also come w ithin the ho ld ­
ing of Murphy.

T he statu tes of tw o  states, Alas­
ka and Florida, a re  outside the 
reach of Sections 2041(a)(3) and 
2514(d) because, in F lorida, and in 
Alaska (but only in circum stances 
w here 2 0 4 1 (a )(3 ) an d  2 5 1 4 (d ) 
would hare  otherwise applied), the 
Perpetuities Rule w as n o t ab o l­
ished— only extended. H ow ever, 
there may be an  additional problem 
in Florida. T he H o n d a  legislature 
added  jud icia l and  non-jud icial 
trust m odification provisions in a 
salutary attem pt to  elim inate con­
cerns over dead-hand concroL F-S A  
S 737.4032 perm its a non-judicial 
m odification o f  a trust, in -iuding a 
full term ination with the consent o f 
the trustee and all beneficiaries. If 
the trustee and  the beneficiary are 
the same person, an argum ent can 
be m ade th a t the beneficiary pos­
sesses an  un exercised general pow ­
er of appoin tm ent as a m atter of 
state law. Additionally, even where 
there may be m ore than  one bene­
ficiary, there still could be a gener­
al pow er of appoin tm ent as to each 
beneficiary’s aliquot share.**

T he sta tu tes  o f five sta tes seem 
especially a t  risk o f being w ith in  
the  reach o f Sections 2041(a)(3) 
a n d  2 5 1 4 ( d ) .  In  A r iz o n a ,* 1 
D e la w a r e ,* 4 I d a h o , •• R h o d e  
Island,** and  Virginia,*t the rule 
a g a in s t perp e tu ities  e ith e r  w as 
never in  force, was repealed, or can

be repealed a t the option o f  the set­
tlo r. T he problem  lies in the  ap p a r­
en t absence o f a s ta te  s ta tu te  p ro ­
h ib itin g  th e  su sp en sio n  o f th e  
pow er of a lienation .

D elaw are repealed th e  P erpe­
tuities Rule w ith  respect to  p e r­
sonal p ro p erty  held  in  tru s t in 
1995. T h a t sta te  recently  am en d ­
ed  its  p e rp e tu it ie s  s ta tu te  o n  
7 /6 /0 0 .“  T he a m en d m en t p ro ­
vides th a t if a  firs t pow er is exer­
cised to  create  a second pow er, 
then the second pow er o f a p p o in t­
m ent and svery interest in  property 
created through che exercise o f  this 
pow er “ re la te  back" ro th e  cre­
a tio n  o f the  f irs t  p o w er. It is 
u n c le a r  h o w  th is  a m e n d m e n t 
avoids the D elaw are T a x  T ra p  
because the “period" w ith in  which 
the property  m ust vest by referring 
back to  the  date  the  first pow er 
was created  still c a n n o t be d e te r­
m ined, even chough the  successive 
pow er o f  appointm ent relates back 
to  the crea tion  o f  the  firs t pow er.

Arizona has a potentially bigger 
problem . A rizona adop ted  USRAP 
in 1994. In 1998, the sta te  am end­
ed its  s ta tu te  to  a llow  perpe tua l 
trusts.** H ow ever, A rizona failed 
to  a m e n d  th e  c o r r e s p o n d in g  
USRAP provision w hich  requ ires 
the  exercise o f  a  general te s ta ­
m entary  and nongenc ia i p ow er 
o f  ap p o in tm en t w ith in  the  90- 
year perm issib le p erio d . M o re ­
over, there  appears to  be no  rule 
governing the  period  of tim e in 
w hich th e  p o w er o f  a lie n a tio n  
m ay be suspended. As a result. Sec­
tio n s  2041(a)C 3) a n d  2 5 1 4 (d )
w ould  apply if a nongeneral po w ­
er o f ap p o in tm en t w ere exercised 
w ith in  the perm issib le  USRAP 
period  to  create a  successive p o w ­
er of ap p o in tm en t. An exercise o f  
a nongeneral pow er of a p p o in t­
m e n t b ey o n d  th e  p e rm is s ib le  
USRAP period  w ould  be invalid.**

Coactieiaa
T he cen tra l prob lem  w ith  the  lan ­
guage o f  Sections 2041(a)(3) an d  
2 5 14(d) is tha t Congress used a rule 
of local p roperty  law  in an  a ttem pt 
to  solve a tax  problem  perceived to  
ex ist only in  D elaw are, b u t w hich 
also  existed in  W isconsin fo r a d if­
feren t reason.*1 The d isqu ie ting  
aspect o f  the  D elaw are T a x  T rap  
is th a t iq  som e states a beneficia­
ry o f  a dynasty  tru s t creates a gift 
or estate tax  liability if a nongeneral 
pow er o f  appo in tm ent is exercised 
in  a m anner th a t  gives a successive 
beneficiary a nongeneral pow er o f  
appo in tm en t. Ac th e  sam e tim e, an 
equ ivalen t exercise by a beneficia­
ry o f  a dynasty  tru s t estab lished  in  
an o th e r ju risd iction  is unlikely  to  
fall in to  the D elaw are  T a x  T ra p . 
A ccordingly, p rac titio n ers  shou ld  
keep  in  m ind  th e  r e la tio n s h ip  
betw een Sections 2041(a)(3 ) an d  
2514(d) and  the  applicab le  p e rp e ­
tuities rule when drafting a  dynasty 
tru s t th a t gives a  beneficiary the 
ab ility  to  exercise a nongeneral 
pow er o f  ap po in tm en t to  c rea te  a 
successive nongeneral pow er o f  
appo in tm en t. 9

*’ NJ.S.A 40;JM4.

“Reg. Z0.2041-3WOI.
°AR.S. I 14-2001.
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** See note 33.11axe.
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