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SPONSOR STATEMENT

SCSCSSSHB 13 (CRA)

“An Actrelating to municipal service areas and providing for voterapproval
ofthe formation, alteration, orabolishmentofcertain service areas."

Alaska's Constitution provides for maximum local self-government (Art. X sec. 1) and
for the creation, alteration, or abolishment of service areas subject to the provisions of

law (Art. X sec. 5).

AS 29.35.450 codifies these Constitutional provisions and establishes the mechanism by
which service areas are created, altered, and abolished.

Alaska has approximately 200 service areas; in these areas the local residents use private
contractors for necessary services and assess themselves to pay for a desired level of

service.

SCSCSSSHB 133 (CRA) amends, AS 29.35.450 to support local control by clearly
identifying whom should vote on the abolishment and alteration of a service area under

three scenarios:

1. Abolishment of a service area.
Subject to approval by the majority of the voters residing in the service area.

2. Abolishment and replacement of a service area.
Must be approved separately by a majority of voters inside an existing service

area and by a majority of the voters residing in the proposed service area BUT
OUTSIDE the existing service area.

3. Alteration of service area or combining it with another service area.
Must be approved, separately, by a majority of the voters who vote on the
guestion and who reside in each of the service areas or in a proposed service

area affected by the proposal.

This proposed legislation would settle a long time debate about who is entitled to vote
during the creation, alteration or abolishment of a service area. This legislation has
support throughout service areas in Alaska and I urge the favorable consideration of this

committee.

Sponsor Statement
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“An Act relating to municipal service areas and providing for voter approval of the

formation, alteration, or abolishment of certain service areas.”

Sec. 1. This adds AS 29.35.450 to the list of statutes that apply as limitations on the
power to home rule municipalities. The result of this is to require home rule
municipalities to adhere to AS 29.10.450, which now applies only to general law

municipalities.

Sec. 2. This addresses service areas in unified municipalities and contains a cross-
reference to subsection (c), added in this draft. There are three unified municipalities in

the state: Anchorage, Juneau, and Sitka.

Sec. 3. This adds subsection (c) to AS 29.10. 450 which requires, before a service area is
expanded or altered, a separate vote to be held in the area of the existing service area and
in the area proposed to be combined or altered. A separate vote is also required when a
service area is altered or combined with another service area. Before the service area
change may occur it must be approved in each of the areas that votes separately on the
question. This section does not apply to a proposed change to a service area that provides
fire protection services that would result in increasing the number of parcels of land in
the service area or successor service area if the increase is no more than six percent.

Sec. 4. Adds a new subsection to AS 29.35.470, which is not a home rule limitation.
This allows borough assemblies to set up differential tax zones in service areas, so that
different rates of taxes may be levied in different portions of a service area. Under
existing law, only cities set up differential tax zones.

Sectional Analysis
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January 30,2001

Representative Con Bunde
Stile Capitol. Rm. 501
Juneau, AK 99801

Re: Support for House Bill 13

Dear Representative Bunde:

At the January 22, 2001 of the Chugiak-Birchwood-Eaglc River Rural Road Service Area Board
of Supervisors, the Board unanimously passed d motion in support of House Bill 13. it is the
opinion of the Board that this Bill will help strengthen service areas such as ours and ensure that

the voting public has adequate say In the future of their service areas.

Sincerely,

Chris Ingmanson, Chair
Chugiak-Birchwood-1£ag!e River Rural Road

Service Area Board of Supervisors

Cc: Area Legislators
Assembly Member Anna Fairclough
Assembly Member Don Kendall

Letters of Support



February 2,2001

Dear Chairman Rokeberg:

I wish to offer my support for HB 13, legislation that would help ensure the
continuation of local service areas. As a member of the Greater Anchorage Area
Borough Assembly (1966-1974), and a participant in the unification battles, I am
familiar with the reason local service areas are provided for in the Anchorage

Charter.

After the voters rejected two attempts at unification, service areas were provided
for in the Charter that was eventually approved by the voters of Anchorage.

The guarantee of local service areas was a necessary concession to residents
outside the old city limits. Anyone who was involved in the process at the time
could undoubtedly affirm that the charter would have been rejected a third time
absent the provision for local service areas. W ithout the guarantee of local
service areas, my community, South Anchorage, Spenard and other areas outside
of the city would have voted to defeat the proposed charter in 1975. Tbelieve
that in one of the first votes in the early 1970's, fev/er than a hundred votes were
cast from the precincts in Chugiak-Eagle River in favor of unification.

Opposition was simply that strong!

I have a local government background, and am generally against intrusions in

local authority. Ibelieve, however, that this legislation is different in that it seeks
to protect local control, specifically volunteer-run local service areas. And in the
case of Anchorage, you would be reinforcing a compact that was made when the

charter was approved in 1975.

I appreciate the opportunity to express my views on an issue that is very
important to my community. | wish you well in your deliberations.

Sincerely,

Ed Willis



February 1, 2001

2278 Outside Blvd
North Pole, Alaska 99705-6307

907 488-3143

Rep. Con Bunde
Alaska State House of Representatives
Juneau, AK

Dear Rep. Bunde,

Thank you for the information on HB 13. As aservice commissioner of Brookside
Service Area, | fully support passage of this Bill. As a new commissioner, (Since June of
2000), I'was under the impression that this bill was passed in last years Legislative
session. Little did | realize that Governor Knowles vetoed this bill after the Legislature

adjourned.

I agree that requiring the new service area and the existing service area to vote by
majority to form a larger or combined service area is necessary. | feel very
uncomfortable with the Fairbanks North Star Borough determining taxation levels in the
event of a new combined service area. Keeping control within the service areas to
determine how our funds are spent should be a made by the residents of the service area,

not the Borough.

Once again, thank you for pushing HB 13 once again. You have my support and
confidence in getting this important piece of Legislation passed, and keeping the people
of Brookside Service Area free to provide a voic” in our government.

Sincerely,

James A. Young
Commissioner
Brookside Service Area, FNSB



2001 Directors

2001 Officers

Pres. Deborah Luper 694-7700 Carl Waters 696-8886

V. Pres. Charles Horsman 694-6502 Dave Sellic 694-3283
Floyd Gori 694-6088

Sec. Jim Yeargan 694-2571
Treas. Brian Fay 694-3293

EAGLE RIVER COMMUNITY COUNCIL
P.O. BOX 773952
EAGLE RIVER, ALASKA 99577

14 February, 2001

Dear Representative Bunde,

Eagle River Community held its last meeting on February 8, 2001. At this meeting, HB 13 and SB 75, was
reviewed and discussed by the council directors and members present. As a result, Eagle River Community
Council passed a resolution to support the goals and intention to protect the autonomy o f service areas
including (but not limited to) road service areas, parks and recreation service areas, and fire protection

service areas as set forth in HB 13 <k SB 75.

Thank you for your efforts in sponsoring this bill. We are confident that you will be successful in passing
this bill with enough votes to override any potential veto by the governor.

Respectfully,

Charles Horsman
Vice-President, Eagle River Community Council

cc: Representative Dyson
Representative Kohring
Representative Halcro
Representative Fate
Representative Coghill



P.O. Box 81109
Fairbanks, AK 99708-1109
(907) 479-4394

January 19,2001

Rep. Con Bunde
Alaska State House of Representatives

Juneau, AK

Dear Rep. Bunde,

| have been on the Vievvpointe Service Area Commission since 1981, and chairman since
1983. Also, since 1982,1have been employed driving a heating oil delivery truck
throughout many of the service areas and the neighborhoods not in service areas around
the Fairbanks North Star Borough. Road improvements brought about by service areas
greatly enhance safe driving and make living outside the city of Fairbanks much more
enjoyable than prior to their existence. Usually service area roads are in as good or better
condition than the roads in downtown Fairbanks, especially during winters with heavy

Snow.

I strongly support HB13 that you have filed for the 2001 session of the Alaska State
Legislature. The changes in Alaska State Law provided by this bill will alleviate some
serious problems experienced when new neighborhoods join existing service areas. After
reading the bill it looks very similar, if not identical, to a bill filed by you last year
(2000), HB 133.1wrote a letter in support ofthat bill also. I hope the Governor will see

fit to sign the bill this year.

Presently the Fairbanks North Star Borough does not want to add to the high number of
existing service areas. New neighborhoods that want to better maintain or improve their
roads by using the Borough as a vehicle to collect taxes for these improvements are
forced to join existing service areas. The process we have now is very unfair and
undemocratic, since only the residents ofthe area that is seeking to join an existing
service area are allowed to vote on the issue. The residents of the existing service area are
given no voice in the process. Inthe past this process has resulted in well run and
financially sound service areas being forced to absorb another neighborhood sometimes
not contiguous and always with roads that are in poor condition, needing many dollars to
upgrade to meet Borough standards. In all these cases, tax money from the existing
service areas has gone to the new areas for road improvements because there cannot be
two levels of road conditions within a single service area. Sometimes property taxes had
to be raised in the older part ofthe service area along with the new part to cover the road
improvement costs ofthe new part. The existing process naturally creates ill feelings and
tension between the residents ofthe old and the new parts of the newly merged service
area, often putting the commissioners, who are just trying to do their jobs, in the middle.

SUPPORTING
DOCUMENTS



America does have a history of wealth redistribution, especially in the last eight years, to
make the country supposedly a better place, but the wealthy residents of our country have
always been allowed a vote in the process. As it is now in the State of Alaska, the
residents of the existing service area have no vote and could very likely see their tax
dollars go to improving roads that they do not even drive on. The residents of existing
service areas, who have been left out of the voting process, often angrily turned to the
FNS Borough Assembly to stop the whole the process. When the existing service area
residents were successful, the new neighborhood was left with no efficient way to collect
funds to improve their roads and make them safer to drive on.

House Bill 13 provides a solution for this unjust situation. Not only does it allow both the
residents of the new and existing parts of a combined service area to vote on the merger;
it allows for differing levels of taxation within the newly formed service area. Two levels
of taxation would allow the new part of the service area to temporarily have a higher tax
assessment to defray the costs of improvements needed to upgrade the roads in the new
part of the service area. This seems to me to be a fair and reasonable solution to what is

now a very unfair and unreasonable process.

In 1999, Fairbanks North Star Borough Mayor Hank Hove introduced a plan that would
set up a loan fund to allow newer parts of merging service areas to borrow from it to
speed up their improvement schedule, if HB133 was passed and signed into law in 2000.
Since we now have a new Mayor, Rhonda Boyles, and new leadership on the Assembly, |
do not know if this loan fund will still be available. Ithought it was a great idea, and will
be urging the new Assembly and Mayor Boyles to bring this idea forward again if HB13
becomes law. Some of us commissioners met with Mayor Boyles about this service area
problem before she was elected, and since Ms. Boyles is a former commissioner herself,

she was very receptive to our suggestions for a solution.

Sincerely,

Randy Frank
Chairman
Vievvpointe Service Area

Cc Governor Tony Knowles
Sen. Gary Wilicen
Sen. Pete Kelly
Sen. Gene Therriault
Rep. John Davies
Rep. Hugh Fate
Rep. Eldon Mulder
Rep. Lisa Murkowski
FNSB Mayor Rhonda Boyles
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ANCHORAGE, ALASKA
<2~e&-Cf7 AR NO. 2001- 26

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING HOUSE BILL
13, "AN ACT RELATING TO MUNICIPAL SERVICE AREAS AND PROVIDING FOR VOTER
APPROVAL OF THE FORMATION, ALTERATION, OR ABOLISHMENT OF CERTAIN SERVICE

AREAS”.

WHEREAS, Alaska’s Constitution provides for maximum local self-government (Art. X. Sec.
1), and for the creation, alteration, or abolishment of service areas subject to the provisions of law
(Art. X, Sec. 5); and AS 29.35.450 codifies these Constitutional provisions and establishes the
mechanism by which service areas are created, altered, and abolished, and

WHEREAS, Alaska has over 200 service areas - in these areas the local residents use
private contractors for necessary services and assess themselves to pay for a desired level of

service; and

WHEREAS. House Bill 13, sponsored by State Representative Bunde, amends AS
29.35.450 by:

Clearly identifying who should vote under the following scenarios:

Abolishment of a service area - subject to approval by the majority of the voters
residing in tire service area.

Abolishment and replacement of a service area - must be approved separately by
a majority of voters residing in an existing service area and by a majority of the
voters residing in the proposed service area, but outside the existing service area.

Alteration of a service area or combining it with another service area - must be
approved separately by a majority of the voters who vote on the question and reside
in each of the service areas or in the proposed service area affected by the

proposal.

This legislation will settle a long-time debate about who is entitled to vote
during the creation, alteration or abolishment of a service area.

Allowing for differential tax zones within a service area, thus allowing smaller areas
to combine with larger service areas and to assess themselves at different levels
within the combined area - achieving economies of scale and getting the level of

service they need.

This legislation will result in fewer service areas and it will decrease the
burden on municipal and borough governments.

BILL HISTORY
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1 Page?
2
3
4 NOW THEREFORE, the Anchorage Municipal Assermbly resolves:
5
6 Section 1: That the Assembly supports House Bill 13.
7
8 Section That, upon passage and approval, a copy of this resolution be forwarded to
) the State Legislature.
10
11 PASSED AND APPROVED by the Anchorage Municipal Assembly this day of
12 2001.
13
14 Z
15
16
17
18
19 ATTEST:
20
21
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 405-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (007) 465-2029 Juneau, Alaska 99801-1182

Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDUM January 25, 2001

SUBJECT: Municipal service areas; Art. X, sec. 5 of the State Constitution
(SSHB 13)

TO: Representative Con Bunde

Attn: Patti Swenson

FROM: Tamara Brandt Cook
Director

SSHB 13 provides for voter approval of formation of or certain changes to municipal
service areas. You ask whether the requirement of voter approval with respect to service
areas runs afoul of Art. X, sec. 5 of the state constitution. The provision of concern is
"Service areas to provide special services within an organized borough may be
established, altered, or abolished by the assembly, subject to the provisions of law or

charter.

The extent of the constitutional power granted to the assembly and the degree that the
power may be limited by law or charter under this provision has not been squarely
addressed by the Supreme Court. However, a recent case suggests that the power of the
assembly may be limited by a charter provision imposing a requirement of voter approval.
Area G Home and Landowners Organization. Inc. (HALO) v. Anchorage, 927 P.2d 728
(Alaska 1996) U.S. cert, denied 137 L.Ed 2 821, 117 S.C. 1694). That case involved the
application of a charter provision requiring voter approval of certain changes to service
areas. The court held that the charter provision permitting expansion of a service area
upon approval of a majority of those voting within the area affected permitted the
municipality to expand its police service area by abolishing its old service area and
creating a new service area that included a region that had previously voted against
expansion, without giving residents of that included region a separate vote on the
expansion. In reaching its decision the court considered both the charter and Art. X, sec.
5. While the application of a voter approval requirement in the charter was the focus of
the case, the court never suggested that the requirement of voter approval itself was

prohibited under Art. X, sec. 5.

Recall the language of Art. X, sec. 5 making the power of an assembly over service areas
"subject to the provisions of law or charter.” If, as the court appears to have decided, a
charter can impose a requirement of voter approval in these situations, then it appears
under the language of the constitution that the law may also impose a such a requirement,
as will be done if HB 13 is enacted. While the precise question was not decided, based

BILL HISTORY



Representative Con Bunde
January 25, 2001
Page 2

on the reasoning in the HALO case, | do not think that a court would find HB 13
unconstitutional under Art. X, sec. 5.

TBC:glc
01-059.glc



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907)465-2029 Juneau, Alaska 99801-1182

Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDUM January 26, 2001

SUBJECT Constitutional prohibition against local or special legislation
(SSHB 13)

TO: Representative Con Bunde

Attn: Patti Swenson

FROM: Tamara Brandt Cook
Director yf

You ask for an explanation of the constitutional prohibition against local and special
legislation in connection with SSHB 13. Bill section 3 adds a new voting requirement
that applies before certain changes may be made to service area boundaries if the service
area provides road or fire protection services. Furthermore, the new voting requirement
does not apply to a second class borough with a population that is under 60,000 although
it applies to other boroughs. While bill section 3 is limited in application, the limitations
are worded in general terms and do not have the effect of confining the new provision to
only one or very few service areas or boroughs. Therefore, | do not think the bill would
be held to violate the constitutional prohibition against local and special legislation
contained in Art. Il, sec. 19 ofthe state constitution. That section states in relevant part:

The legislature shall pass no local or special act if a general act can be
made applicable. Whether a general act can be made applicable shall be
subject to judicial determination.

The test employed by the Alaska Supreme Court to determine whether an act violates the
prohibition against local or special acts is substantially the same as that applied under
nonsuspect class equal protection analysis. Upon examining the legislative goals and the
means used to advance them, the court determines whether the legislation bears a fair and
substantial relationship to a legitimate state purpose. State v. Lewis, 559 P.2d 630, 643
(Alaska 1977), cert, denied, 432 US 901, 53 L.Ed.2d 1073 (1977). To satisfy the "fair
and substantial relationship” standard, the classification established by the legislation
must be tailored to the purpose of the legislation. The classification must be neither
overinclusive nor underinclusive. lIsakson v. Rickey, 550 P.2d 350, 362 (Alaska 1976).
If the "fair and substantial relationship™ standard is met, the bill will not be invalidated
because of incidental local or private advantages. Lewis, 559 P.2d at 643.

In Lewis, the court agreed that legislation of statewide significance need not have an
effect in all parts of the state; legislation does not become "local" merely because it

BILL HISTORY



Representative Con Bunde
January 26, 2001
Page 2

operates only on a limited number of geographical areas rather than on a statewide
geographical basis. The Lewis case involved the Cook Inlet land exchange and the court
accepted the premise that the land exchange, while only affecting land in Southcentral
Alaska, required legislation to be accomplished and was of common interest to the whole
state. The court relied heavily on the record developed by the legislature in support of
the need for the land exchange and the decision to resolve serious issues surrounding
Alaska Native land selections under the Alaska Native Claim Settlement Act through
legislation authorizing the Cook Inlet land exchange.

In a case where a violation of sec. 19 was found, the court said that legislation
establishing the Eagle River Borough was special and peculiar to the locality where the
borough was established. Since there was nothing in the nature of the Eagle River-
Chugiak area that justified a departure from the general lav/ scheme for the establishment
ofboroughs, the statute violated sec. 19. Abrams v. State, 534 P.2d 91 (Alaska 1975).

Recently the court upheld an act modifying oil and gas leases on the Northstar field
because "the Act’s exclusive focus on the Northstar leases reflects their unique nature,
and because the Act fairly and substantially relates to legitimate state purposes.” Baxley
v. State, 958 P.2d 422 at 431 (Alaska 1998"

TBC:Imb
01-029.1mb



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-386/ or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

Mail Stop 3101
MEMORANDUM January 26, 2001
SUBJECT Differential Tax Zones (SSHB 13)

TO: Representative Con Bunde
Attn: Patti Swenson
FROM: Tamara Brandt Cook

Director A

Bill section 4 of SSHB 13 adds a new provision that states: "The assembly may by
ordinance establish, alter, and abolish differential tax zones within a service area to
provide and levy property taxes for a different level of services than that provided
generally in the service area.” You ask if differential tax zones are unconstitutional.
While it is possible, that under certain facts, a particular differential tax zone may be
problematical, | am aware ofno constitutional problem that generally arises in connection
with differential tax zones. (Op. Att'y Gen, December 8, 1986, pointing out in
connection with a differential tax zone the requirement of a rational relationship between
the benefits conferred and the additional costs imposed on the taxpayer)

The language in the bill is almost identical to a provision that has existed for many years:
AS 29.45.580 allowing cities to establish differential tax zones. That provision became
the subject of litigation when the City of Valdez imposed a tax on oil and gas property
that was higher than the tax imposed on other property and claimed it could do so by
treating the oil and gas property as a differential tax zone. The court concluded that
Valdez could not impose higher taxes on oil and gas property, because another provision,
AS 43.56.010(d), specifically prohibits a municipal tax rate on oil and gas property that is
higher than that on other property. Because AS 43.56.010(d) is specific to oil and gas
property whereas AS 29.45.580 is generally applicable to all property, the court decided
that AS 43.56.010(d) controlled.  While the precise issue of the constitutionality of
differential tax zones was not addressed, the court took a close look at AS 29.45.580 and
made no suggestion that the statute suffers from constitutional infirmity. (City of Valdez
v. State. Dept, of Community and Regional Affairs, 793 P.2d 532 (Alaska 1990))

Assuming that a city may be authorized to establish differential tax zones without
creating a constitutional problem, then it would seem that the legislature could permit a
differential tax zone to be established in a service area as well. Note that the assembly
has explicit constitutional authority to impose a tax in a service area and that the tax
revenue must be used "to finance the special services." (Art. X, sec. 5, Constitution of

BILL HISTORY



Representative Con Bunde
January 26, 2001
Page 2

the State of Alaska) Any tax levied in a differential tax zone would, | believe, be subject
to this provision and have to be used for the special services in that tax zone.

TBC:Imb
01-027.1mb



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

Mail Stop 3101
MEMORANDUM January 31,2001
SUBJECT: Legislative limitations on home rule powers (SSHB 13)
TO Representative Con Bunde

Attn: Patti Swenson
FROM: Tamara Brandt Cook

Director sf.
- i t -

You have supplied me with a letter dated January 29, 2001 from the Department of
Community and Economic Development suggesting that it is unconstitutional for the
legislature, by statute, to explicitly limit home rule powers especially with respect to a
matter of local rather than statewide concern. An attachment to the letter cites as support
for this position Lien v. City of Ketchikan, 383 P.2d 721 (Alaska 1963).

It appears that the department's reliance on the Lien case is misplaced. The court in that
case simply held that a statute involving lease procedures that preexisted statehood and
was adopted before home rule municipalities were established did not apply to home rule
municipalities. The court in a later case, Jefferson v. State, 527 P.2d 37 (Alaska, 1974),
carefully considered the relationship between statute and home rule powers in the context
of Art. X, sec. 11 of the state constitution. The court concluded that our constitution
explicitly rejects the test of statewide versus local concern in determining the scope of
municipal power. Instead the question is to be resolved based upon whether a particular
power or procedure has been prohibited to municipalities by statute. The statutory
prohibition must be "either by express terms or by implication such as where the statute
and ordinance are so substantially irreconcilable that one cannot be given its substantive
effect if the other is to be accorded the weight of law." (Id, at page 43; see also Simpson
v. Municipality of Anchorage. 635 P.2d 1197 (Alaska Ct. App. 1981) Obviously, SSHB
13 contains an express limitation on home rule municipalities. A copy of the Lien case
and relevant portion ofthe Jefferson case is attached.

TBC:Imb
01-034.1mb
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722  Aaska

8. Constitutional Law C=69

Supreme court would not give abstract
opinion on whether city’s lease of hospital
to religious order would be valid should
it appear that its effect would be to give
preference to church, where order had not
commenced operat|on of hospital. Const
art. 1§84

David J. Pree, Anchorage, for appel-
lants.

E. E. Bailey, Stump & Bailey, Ketchikan,
for City of Ketchikan.

R. L. Jembcrg, Gore & Jemberg, Ketchi-
kan, and George J. Toulouse, Jr., Seattle,
Wash., for Sisters of St. Joseph.

Before NESBETT, C. J., and DIMOND
and AREND, JJ.

DIMOND, Justice.

The City of Ketchikan has provided for
the construction of a hospital with a com-
bination of federal, state and local funds.1
After approval by the voters at a special
election, the city executed an agreement to
lease the hospital to the Sisters of St Jo-
seph of Newark, a charitable, non-profit
corporation, for a period of 10years at a
rental of $100 a year. Under the terms
of the lease the Sisters are to operate and
maintain the hospital at their own expense.
In this action to cancel the lease the plain-
tiff-appellant, Lien, assailed the lease ar-
rangement as bemg invalid on various
grounds. The superior court held against
ﬁlamtn‘f and dismissed his complaint, and
e has appealed.

Public Purpose

Plaintiff contends that when a hospital
constructed with public funds is leased to a
non-profit corporation managed by a sec-
tarian religious order, there is a violation

he federnl funds arc made available b
" tho Hospital Surveg and Co r]ftructlo
Act, co mO{t t urton
Act t 13,3946, ch. 958,
G%Stat 104} 42 SCA 291 (1957)[.
The state ds rc In the r{atur f

mnt‘ m q the federal and aro
avallable to loca governments on a par-

383 PAAOTIO REPORTER, A SERIES

of the public purpose section of the state
constitution which provides:
“No tax shall be levied, or appropria-
tion of public money made, or public
Froperg ty transferred, nor shall the pub-
iccredit be used, except for a public
purpose.” 2

[1,2] The moneys used to construct
the Ketchikan hospital were spent for a
public purpose, since a community hospital
serves the general welfare. That E}urpose
does not become non-public when the hos
pital is turned over to a charitable, non-
Broflt corporation for operation, rather than
eing operated by the city itself. The pub-
lic purpose remains unchanged. This is
apparent from those provisions of the lease
which obligate the Sisters to not deny ad-
mission or care of patients on account of
race, color or creed, and which require
the Sisters to estabhsh fair and equitable
rates and charges suff|0|ent only to pay
the cost of operation.” And it is of no
consequence that the members of this char-
itable corporation may belong to a sectarian
religious order. The test of whether a pub-
lic purpose is being served does not depend
on the religious or non-religious nature of
the agency that will operate the leased
property, but upon the character of the use
to which the property will be put, The
use as a public hospital will not be changed
by the lease to the Sisters. There is no
violation of article X, section 6 of the
state constitution.
Authority to Lease

A statute authorizes municipalities to
sell, lease or otherwise di5ﬁose of real es-
tate and other property "when in the judg-
ment of the city council it is no longer
required for municipal purposes.” 3 Rely-
ing upon this statute, plaintiff contends that
since no finding was made that the hospital

ting basis. AS 18.20,140-18.20.22
gcﬂ% i% 0, aﬁj 182, §€8 }tel caf [uné)
Were 0 the sae Q

tiue th[)?
City's general o %tlg ons N nn
nmount not to exceed $1,200,000

2. Alaska Const, art IX, §6.
3. AS 29.10.132(n).
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property was not required for municipal
purposes, and that any such finding if made
woLld not be justified by the facts, that
the city had no authority to lease the
property.

T[3,4] The statute relied upon by plain-
tiff has no application to this case. It was
enacted prior to statehood when all cities
derived their governmental powers from
the legislature. ~Cities are now authorized
bg the state constitution to adopt home rule
charters4 and the City of Ketchikan had
adopted a charter and was a home rule
city prior to the time the lease was made.
By constitutional provision cities have "the
powers and functions conferred by law
or charter.”3 The meaning of this pro-
vision is that where a home rule city is
concerned the charter, and not a legisla-
tive act, is looked to in order to determine
whether a particular power has been con-
ferred upon the city. It would be in-
congruous to recognize the constitutional
provision stating that a home rule city
"may exercise all legislative powers not
prohibited by law or by charter”3 and
then to say that the power of a home rule
mty is measured by a legislative act. We
hold that AS 29.10.132&), which author-
izes municipalities to lease property, is not
relevant where the powers of a home rule
city are being considered. This statute is
not the source of the city’s power to lease
its hospital to the Sisters. Therefore, the
portion of that statute which requires a
finding that property to be leased is not re-
quired for municipal purposes is not a
limitation on the power of the City of
Ketchikan to lease its hospital.

%5] Plaintiff contends that the lease
without effect because of the city’s failure
to comply with certain provisions of the
charter relating to the establishment of a
public utility and a granting of a franchise
to furnish a public utility service. This
contention must be rejected for the reason
that the language of the charter dealing

4. Mlaska Const, art. X, 89
5 Alaska Const, nrt. X, 87,

with utilities docs not suggest that the
term "public utility" was meant to include
a hoswtal, and plaintiff has failed to show
that this was contemplated by the framers
of the charter.
Delegation of Power
The lease provides that “The Lessee shall
have the res?onsibility for establishing the
necessary rules, regulations and by-laws
for the internal oEeration of the hospital
and nothing in this lease may be con-
strued as delegating this power to the
Lessor." Plaintiff argues that this provi-
sion constitutes an invalid delegation of
the city’sfpower and duty to determine all
matters of policy, in contravention of sec-
tion 2-4 of the city charter which states:
"Except as otherwise provided in this
charter, all powers of the city, includ-
ingf_ the determination of all matters of
policy, shall be vested in the council."

[6] We find no violation of this section
of the charter. The city had the power to
lease the hospital; it was under no ob-
ligation to operate it as a governmental in-
stitution, administered and staffed by mu-
nicipal employees. It would be impractic-
able for the city to attempt to provide rules
and regulations for the internal function-
ing of an institution which has been turn-
ed over to another for management and
operation. The city has established policz
in the lease by including provisions whic
adequately recognize and protect the pub-
lic interest. The Sisters are obliged to
operate and maintain the hospital and
equipment at their own expense, and in
such a manner that there will be com-
pliance with minimum hospital standards

isprescribed by the state, and eligibility for

accreditation by the Joint Commission on
Accreditation of Hospitals. Provision must
be made for the care of Indian patients
as prescribed by federal law, and a reason-
able volume of charity care must be pro-
vided to conform to the requirements of
the federal Hill-Burton Act. No person

6. Alaska Const, art. X, § 11.
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may be denied admission to the hos[]mal on
account of race, creed or color. The Sis-
ters must establish fair and equitable rates
and charges sufficient only to pay the costs
of operation, and they must establish and
maintain an adequate accounting system
and provide the city with an annual audit
of hospital accounts made by a certified
public accountant

The foregoing lease provisions demon-
strate that the city has fulfilled, rather
than abdicated, its duty of determining
policy matters. There has been no invali
delegation of municipal power.

Freedom of Religion

Asserting that the Sisters are a Sec-
tarian order of the Catholic faith, plaintiff
contends that the effect of the lease is to
give a Freference to the Catholic church.
This, plaintiff argues, violates article I,
section 4 of the state constitution which
forbids the making of a law respecting
the establishment of religion or prohibit-
ing the free exercise thereof.7
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spread its faith or to interfere with the
religious beliefs of others.0 The city's ac-
tion was not designed, nor does it have
the effect by its nature, of promoting or
giving a preferred posmon to whatever
religious beliefs the individual members
of the corporation might have. The fact
that specific sectarian beliefs may be en-
tertained by those persons does not bar
the city from achieving its valid secular
goal of caring for the sick,10

Plaintiff asserts that when the hospital
has been completed and turned over to
the Sisters in accordance with the leaseu,
that the Sisters, as a matter of fact, will
engage in the. practice of teaching patients
religion, and will operate the hospital un-
der a sectarian code of ethics so as to
give one sect preference over another and
S0 as to interfere with the free exercise of
plaintiff’s own religious beliefs.

[8] If it should appear as an objective
fact, after the Sisters commence operation
of the hospital, that the operative effect of

[7]  The Sisters are a non-profit cor-the lease arrangement is to violate the con-

poration, organized for charitable pur-
poses.8 There is nothing in the articles of
Incorporation indicating that the corpora-
tion’s objective is to further religious be-
liefs or do?mas of the Catholic church.
The hospital was constructed and the lease
made in order to provide for the care of
the sick, without regard to race, color or
creed, and thus accomplish a valid public
purpose. There is nothing in this ar-
rangement from which it can be inferred
that a tax-established, public institution is
to be utilized to aid a religious group to

7. AI Cons& art. |, 54 rends: "N%Iw
ade resPectm an establish-

mento reuruon of profiibiting the free
exercise thereof."

8. The articles of incorporatio e
Sisters 0| ot J sep ?1 0 pNewarL rovuq

r}art eoect aw uross
qf this incorpo tl?]n sha7 ﬁ:) stab-
Ish and maintain osplta ags

nés 1

es for young wo Omes for
R LSt
the. further object an ur e of en-
gaging generally In an>P kindred

stitutional provision regarding the estab-
lishment of religion and religious freedom,
then that will be time enough for the ju-
d|C|arr to intervene. Out of a proper re-
gard for the right of the city to administer
its affairs and serve the public need as
it deems fit, this court will refuse to strike
down the city’s arrangement in the ab-
sence of a factual situation where judi-
cial intervention becomes a practical neces-
sity. At this time plaintiff is unable to
show that he has sustained or is im-
mediately in danger of sustaining some

charities as tho?e concerned in this cor-
oration may from. time to time find
ecessary or convenient’

9. Butc II|1n0|s ex reI Mﬁgol my, Bga

of Education 210 68
461 404, 92LE3 64P, 658 194%

10. See McGowan_v. Maryland, 366 éJ.S.
420, 445, 81 SCt HOT, 1115, 6 LE.2d
393, 410' (1961).

11 At the time the superior fourt ren-

éed Its gecision the hospital was still
nder construction.
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direct injury as a result of the city’s plan
for hospital care, which makes it incum-
bent upon the court to pass upon the con-
stitutional question. What plaintiff asks
us to do is to give an abstract opinion on
what is in essence a hypothetical case, and
that we shall not do.Z* Suffice it to say
we find no violation of article |, section 4of
the constitution on the face of the city’s

arrangement to lease its hospital to the
Sisters.

The remaining specifications of error
raised by plaintiff in his brief do not
warrant discussion—either because they
have been disposed of by the points covered
in this opinion, or because they are lacking
in substance.

The judgment is affirmed.

12, See Poe v. Ulloan, 367 U.S. 497, 81 S.Ct. 1752, 6 L.Ed.2d 089 (1961).
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ough assembly. The statute had four sec-
tions. The first section dictated only the
number of seats on the assemblK; the re-
maining sections stated how those seats
were to be apportioned among the voters.
If those apportionment standards were
unconstitutional,13 they could have been
declared void without affecting the first
section, since the first section was clearly
separable from the latter sections. The
test for separability of a statute (where
one part of it is invalid) is whether the re-
maining parts are so independent and com-
plete that it may be presumed that the leg-
islature would have enacted the valid parts
without regard to the invalid part.¥4 In
this case the test is satisfied; we presume
that the legislature undertook to establish
the number of assemblymen for each class
of borough and would have done so wheth-
er or not any particular apportionment for-
mula be provided.

[10]  Moreover, even were these provi-

sions—the structure of the assembly and
the apportionment of assembly seats—com-
pletely inseparable, we do not conclude that
the lack of a valid legislative body would
prevent the valid incorporation of the mu-
mmpahtK. This conclusion is bolstered by
noting that Alaska’s newly-enacted Munici-
pal Government Code 16has completely sep-
arated the statutes relating to the incorpo-

13 Judge Stewart ruled that this repr senta-
tional Scheme was unconstitutional |n Cit
Juneau v. Borough First Judicial Dis rlct
Ca se hﬁo 65-3177(1908), 6 Alaska L.J. 197-

14 Se 2 J. Sutherland, Statutory Construc-
tion 52404 (3r(§ ed. F. Horack % 43).

15, Chapter 118, S.L.A.1972 repealed and_re-
glaced the ‘statutes” under which the Bor-
ugh was Incorporated.

16. _Chqpter 18, of Title 29, entitled "Incorpo-

17 Chagter 23, Art. 1 of Title 29, entitled

"Borough Assembfy

18, Our dlstposmon of thiB issue makes it un-
r}t]acessar 0 rule on th e Borough's contention

that Jefferson's comB int was never r?r -
erl¥ amended to Include this attack o
Borough's existence.

527 P.2d— 3Vk
Alaska Rep. 525-530 P.2<3— 12

ration procedure 10 from those relating to
the borough’s legislative body.I7 We agree
with the legislature that the incorporation
of a municipality is a process hoth concep-
tually and functionally distinct from that
of establishing a legislative body for that
corporation.

We are satisfied that there was a valid
statute under which the Borough could and
did incorporate. Since Jefferson made no
claim concerning the other three elements
necessary to establish de facto municipal
existence, the superior court properly ruled
that the Borough was a valid entity as
against a collateral attack.18

THE CITY'S CHARTER

Jefferson argues also that the sewer
transfer was and is invalid, because the
City’s home rule charter prohibits the sale
or disposition of the City's utility assets
unless three-fifths of the City’s voters ap-
ﬁr?dve the disposition.l8 No election was
eld.3

The Borough contends that the CitK’s
charter is over-ridden by state law in this
area.2l In particular, the Borough relies
on former 2AS 715310, which provides in
part:
"No city of any class, whether home rule
or not, within an organized horough,

19. The City of Anchora? has adopted a borne
rule charter W‘]ICh rov es In 5 13.4:
"The cmfnse ? Fase 0r otherwise
d|s 0se 0T a muni utl

Interest in I(P er S}%Or [ LPSOf[l),lertX
the OReratmn of a It It§ on %//eg t%r atﬁ [e}

osition to do S0 IS
fifths of the electors of the city votmg on
the proposition.”

20. The Borou%h makes no claim that th
nreawide  sewdr election of 1966 satisfie
the city charter requirement.

21, The City joins the Borough in making this
contention.

22. This coHtroversg must be decided Wlth ref-
erence to the foymer statutes, see n. suEra
governmg transter of powers 'hecause Ch 18,

ad a siivmgs clayse:
"A nqh} or Ilab|t of a home rule or
eneral law cIt orouga existing %n
gtember 10, 1 72 is not affected oy t
enactment of ‘this Act."
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may exercise any arcawide power pro-
vided in this section . . . once that
power is being exercised by an organized
borough." 23

This court has dealt with conflicts be-
tween state law and a municipal home rule

charter or ordinance in several cases. 24

The starting point for an anaIKsis of this
issue must be found in the Alaska constitu-
tion, Art. X, § 11:

"A home rule borough or city may exer-
cise all legislative powers not prohibited
by law or charter.”

The authors of this provision hoped that
its simple Iangua%e and sweeping grant of
power would enable home rule municipali-
ties to meet a multitude of legislative needs
without depending on specific grants of
power from a state legislature.29 They
were aware of the difficulties encountered
in other jurisdictions where delegations of
power to local government units were con-
ferred in terms, such as “matters of local

23. Among the jmwers "provided in this sec-
tion" are those transferred from city to
borough pursuunt to AS 7.15.350, which pro-
vides in part:

“Second class boroughs acquire additional
areawidc powers in the same manner pro-
vided by 8§ 710-800 of this chapter

except timt the vote on the question is area-
wide.”

24. It has been claimed our approach has not
always been entirely consistent. Sec Sharp,
Home Rule in Alaska: A Clnsh Between the
Constitution and the Court, 3 U.S.L.A—
Alaska L.R. 1 (1973).

25. Art. X, section 1, the introductory section
on home rule in the Alaska constitution reads:
“Tho purpose of this article is to provide
for maximum local self-government with n
minimum of local government units, and to
prevent duplication of tax-levying juris-
diction. A liberal construction shall be
given to the powers of local government
units."

26. see Sharp, supra, note 2" at3. Most
courts fail to distinguish between the types
of home rule provisions. The provisions of
other jurisdictions described in the text arc
sometimes designated as "shield" or "pro-
tection” provisions and usually require a
court's determination of whether on exercise
of municipal power is statewide or locnl in
nuturc, when such exercise of power con-

concern” or “of local affairs,” which were
intended to create an exclusive sphere of
municipal action free from any intrusion
by the state legislature.20 Attempts by the
courts in those jurisdictions to resolve con-
flicts between local enactments under such
limited delegations of authority and state
statutes relating generally to the same sub-

ject have often led to confusion and

inconsistencies.ZZ Then too, some com-
mentators have suggested that constitution-
al or statutory home rule provisions had
been rendered ineffective in other states
because of restrictive court decisions.2B
With this all before them the constitutional
delegates undertook to give Alaska home
rule municipalities a wide range of powers
to meet the differing needs of the varied
and scattered communities of this state. It
was hoped that the constitutional delega-
tion of authority to local government units
under the terms of Art. X, § 11 would lead
the courts of this jurisdiction to take a
new and independent approach when con-

f||tfts with . a state atntute, Alaskas home

[ule ?{)rowsmn IS a ranh “swor™
egislative power given to. the mummPah

e exercised ns | ng as it 1s not pronidi ted
yIaW Art. X.

This difference between "shield" and
"sword” provisions wns implicitly recognized
in Itubey v. City of Fairbanks, 450 P.2d 470,
475 (Alnska 1969) where the court declined
to follow California's pre-cmption-by-state-
occupation-of-the-field doctrine because of the
difference between California's and Alaska's
home rule provisions. California's provision
is a combination "shield" and "sword", while
Alaska's is solely a "sword". sSec Duvall,
Delineation of the Powers of the Alnska Home
Rule City: The Need for a Beginning, 3
Alnska L.J. 232, 233-35 (Oct. 1970) ; Sato
& Van Alstyne, State und Local Government
Law 216-218 (1970).

27. Alaska Legislative Council and Locnl Af-
fairs Agency, Final Report on Borough Gov-
ernment, 36 (1961).

28. See Fordham & Asher, Home Rule Powers
in Theory and Practice, 9 Ohio St.L.J. IS
(1948) : Richland, Courts Nullify Home Rule,
44 Nat'l Mun.Rcv. 565-70 (1955); Sato,
"Municipal Affairs” in California, 60 Cal.
L.Rev. 1055 (1972). But see also Snudnlow,
Tho Limits of Municipal Powers Under Home
Rule; A Role for the Courts, 48 Minn.L.R.
643 (1963-64).
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ilicts inevitablh/ arose between the munici- authority has been prohibited to municipal-

Er‘geg‘; paliies and the stated The foundation ities. The prohibition must be either by
{rusion for this new approach has been laid in the express terms or by implication such as
oy the past decisions of this court which have fa- where the statute and ordinance are so
vcycon— vored the exercise of legislative powers by  substantially irreconcilable that one cannot
or such local government units. be given its substantive effect if the other
o state [  However, to sa% that home rule S 10 be accorded the weight of law.3
ne sub- powers are infended to be broadly applied  [12]  In this case we find the prohibi-
ti - and In Alaska is not to say that they are in-tjon to be express. The statutes estab-
e com- tended to be J)re—eminent. The constitu- jished a procedure by which certain city
tut*™n- tion's authors did not intend to create "city  powers could be transferred to a second
5 had states  with —mini-legislature.”3l  They  class borough and precluded a city from
 states wrote into Art. X, § 11 the limitation 0f exercising a power once that power was
isions.2 municipal authority “not prohibited by law  peing exercised areawide.3t
tutional or charter" The test we derive from : N
a home Alaska’s constitutional provisions is one of ~ This then presents a clear case in which
statutory authority overrides a provision in

prohibition, rather than traditional tests 1011
a home rule charter. Our conclusion is

owers
;pvaried such as statewide versus local concern.® ; . M
tate. It A municipal ordinance is not necessarily ~consistent with the new municipal code,
delega- invalid in Alaska because it is inconsistent Which retains in large measure the relevant
nt units or in conflict with a state statute. The Statutory provisions we have found con-
uld lead question rests on whether the exercise of trolling in this case.d

ionT 29. See Sharp, Home Rule in Alasku, supra, 33. We reaffirm our rejection of the doctrine
iewion- note at 22-27. of state pre-emption by "occupying the field."
We will not read into a scheme of statutory

a's home 30. see Lien v. Pity uf Ketchikan, 383 P.2d provisions any intention to prohibit the ex-

word” of 721-723 (Alaska 1063) : City of Juneau v. ercise of homo rule nuthority in that area of
ipnlity to Hixson. 373 P21 743 (Alaska 1962) : Rnbey the law. If the legislature wishes to 'pre-
iroliibitcd v. City of Fairbanks. 456 P.2d 470-475 empt" an entire field, they must so state.
(Alaska 1969). Sec Rube.w v. City of Fairbanks, 456 P.2d
I[d" and 31. Duvall. Delineation of the Powers of the 470 (Alaska 1960),
eecognized Alaska Home Rule City: The Need for a We note that the legislature 1ms done this
P.2d 470. Beginning. S Alaska L.J. 232, 241) (Oct. in its new Title 29. Municipal Code. AS 29-
: declined 1970). 13,100 provides in part:
|_—by—state— 32. See Sharp. .silini note 25, at 30-31; Du- Only the following provysmns.qf this title
ise of the il Mufira note 27 nt 235 237-230. In apply to home lrule mun|cl|pal|t|es as pro-
pAr!)avS|Is(ﬁ)ns Rnbey v. City of Fairpanks, 456 P.Zq 470, Ci|3|et(;oys on noting otherwise than as pro-
(" while 475 ‘(.A_Iaska 1969) this court recogmzed a '
¢ Duvoll prohibition test for conflict resolution be- 34 Formerly AS 7.15.350: AS 7.15.310. The
ska Hom e tween state nnd locnl legislation : statutes further provided thut sucli boroughs
“inning, S Article X, section 11 of the Alaska con- (of which the Anchorage borough is one)
0)’ Sato Stltuthn prOVlde‘S that a hO‘me rule C|ty, SU'Ch shall acquire C|ty powers in the manner pro-
jvernment as Fairbanks, ‘may exercise all legislative vided in AS 7.15710-7.15800, except that
powers not prohibited by law or by char- the vote on the question is areawide.
ter'- There is no legislative enactment in AS 7.5.710-7.15.500 provided for the fil-
Locnl Af- Alaska that expressly prohibits a home rule ing of n petition by the borough with the
nugh Gov- city from making assignation n criminal Locnl Affairs Agency (now the Dept, of
offense. 1V do not find such prohibition Community and Regional Affuirs). review of
from the fact that the Alnska legislature the approved (ns to form) petition by the Lo-
dc Powers has extensively covered the field of sexual cnl Boundary Commission, a hearing on the
StL.T. IS offenses. W believe there would have to be petition held by the Local Boundary Com-
iome Rule, some additional factor from which the in- mission, and finally an election on the pro-
5; Sato, tent of the legislature to prohibit local posal.
.00 Cal. regulation in this area could be reason-
Salﬂfce\M ably inferred. We are not aware of any 35, AS 29.33.010(b) (exercise of arenwide
tdei®?"'- such factor in this mmse." borough powers) ; AS 29.33.290(c) (ncquisi-

MinnTL.R.
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Our decision in the case at bar is in ac-
cord with this court's opinions relating to
cases of conflict between local ordinances
and state enactments. In Lien v. City of
Ketchikan,3 we held that the home rule
provisions of the state constitution validat-
ed a lease of a hospital to a charitable
non-profit corporation despite non-compli-
ance with a state statute governing leases
by municipalities. The statute was held in-
applicable and not a limitation upon the
city's home rule authority, the source of
which is found in Article X, section 7 of
Alaska’s constitution.

In Chugach Electric Association v. The
City of Anchorage 37 the issue was wheth-
er the City of Anchorage could block the
electric association from providing electri-
cal service to a customer within the asso-
ciation’s service area, The Alaska Public
Service Commission had previouslr grant-
ed the association a certificate of conve-
nience and necessity to provide electrical
service within certain areas of the city.
The City refused to issue to the Associa-
tion a building permit on the grounds that
the City's own electrical utility could better
serve the customer. We resolved the con-
flict by application of a rule requiring the
local enactment to yield where it directly
or indirectly impeded implementation of
statutes which sought to further a specific
statewide policy. This court discerned in
the statute a strong policy in favor of
treating requlation of public utility service
areas as a matter of statewide concern.
The situation was one in which locally cre-
ated variations from state regulation could
have affected ﬁublic utilities beyond the lo-
cal area. In these circumstances we found
a legislative intent that regulated utilities
were to be within the exclusive jurisdiction
of the Public Service Commission to the
extent that such jurisdiction was conferred

tion of additional nrenwide powers). These
are enumerated as specific prohibitions to
municipalities in AS 29.13.100. See note 34
Supra.

36. 383 P.2d 721 (Alaska 1903).
37. 476 P.2d 115 (Alaska 1970).
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upon the Commission. ~Accordingly, mu-
nicipalities were prohibited from regulating
the same utilities to the extent of the Com-
mission’s proper jurisdiction.

In- Macauley v. Hildebrand3® a state
statute permitted borough assemblies to
centralize by ordinance their school district
accounting sgstems with other borough op-
erations with school board consent. An
ordinance of the City and Borou?h of Ju-
neau required the Juneau School District
to centralize the district’s accounting sys-
tem without the school board’s consent.
Although the statutory prohibition in Ma-
cauley was direct, this court offered anoth-
er reason for striking down the questioned
ordinance. The statute involved in Macau-
ley was an express delegation by the state
legislature to municipal corporations of a
constitutionally  mandate legislative
power.3) We reasoned that the language
of the state constitution mandating mainte-
nance of a school system by the state vest-
ed the legislature with pervasive control
over public education. Thus, home rule
municipalities were precluded from exer-
cising power over education unless, and to
the extent, delegated hy the state legisla-
ture : and the local ordinance was therefore
overriden by the statute.

Affirmed.
CONNOR, J., concurs separately.

CONNOR, Justice (concurring separate-
y)-

| agree with the majority opinion, but
wish to add some observations about judi-
cial method in resolving conflicts between
state statutes and municipal ordinances.
More particularly | wish to discuss the "lo-
cal activities rule”, and the place it has in
the process of determining the validity of
ordinances of a home rule municipality.

38. 491 P.2d 120 (Alaska 1971).

39. Alaska Const., Art, VII, § 1:
The legislature shall by general law es-
tablish and maintain a system of public
schools open to nil children of the Stnte.
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There is no question that we must ad-
here to the policy expressed in the consti-
tution which requires that we give a broad
reading to the powers of home rule cities
and borou%hs. That in itself poses no dif-
ficulty. This general policy, however, will
not solve the real problem, which lies in
the inherent potentiality of conflict be-
tween statutory law enacted by the legisla-
ture and local ordinances.

One possible solution is to hold that only
where the legislature has expressly de-
clared its intention to prohibit the exercise
of municipal powers should we declare mu-
nicipal ordinances void. Such an approach
would have the advantage of simplicity.
Unfortunately, such a mechanical jurispru-
dential technique is so simple that it would
not serve the needs of the public. In ex-
treme cases it probably would not survive
constitutional attack.1

The state legislature has expressly pro-
hib'ted the exercise of total local power in
such areas as taxation, AS 2973040, AS
2053350, AS 2953400; utilities regula-
tion, AS 2948040-2948100; security for
bonds, AS 2955.180(b); municipal elec-
tions, AS 2928010, AS 29.28020(h)-29.-
28030; and other matters of general state
concern. See, AS 2913100. It is naive,
however, to expect that these prohibitions
contemplate each and every matter in which
the legislature would properly wish to re-
strict local power. A home rule concept
which relies only on express prohibition to
define the scope of local power presuppos-
es a degree of legislative foresight and
draftsmanship ability which is completely
unrealistic. Sec Duvall, Delineation of the
Powers of the Alaska Home Rule City:
The Need for a Beginning, 8 Alaska Law
Journal 232, 239 (1970).

For example, the Uniform Commercial
Code, AS 4505002 et seq., and the Insur-

. Examples are Turner v. Staggs, 510 P.2d
879 (Nev.1973), and Reich v. State Highway
Department, 386 Mich. 617, 104 N.W.2d
700 (1972). These eases concern municipal
ordinances barring suit by tort claimants un-
less notice is given within a certain period of
time following the injury. Because the time
periods provided by ordinance were shorter

ance Code, AS 2103010 et seg., enacted by
the legislature, no doubt were meant to Oﬁ-
erate upon a statewide basis, though not

ing in those codes expressly prohibits mu-
nicipal legislation in the field of commer-
cial law or insurance law. Yet to say that
a home rule city could alter the operation
of such comprehensive statutory systems
would be intolerable. Transactions whose
reliability is vital to a functioning economy
would become unsettled, to the detriment
of the business community and the citizen-
ry of the state. A conflict between the city
and the state could not be ignored in this
type of situation, despite the absence of an
express prohibition.

In such instances the courts must resolve
the conflict. There is no escape from our
duty to adjudicate legal claims which arise
from two constitutional provisions of equal
dignity, i. e, the grants of power to both
the legislature and to home rule cities.

The question, then, is not the propriety
of judicial action or abstention. Rather, ‘he
problem is what methods should be em-
ployed by courts when presented with those
conflicts between municipal ordinances a-'
state statutes which will inevitably occur.
As with many questions of public law, the
answver is to be found through an analysis
and weighing of the various social and gov-
ernmental interests which bear upon such a
conflict.

One test we have used in determining
whether the ordinance or the statute must
yield, is the "local activities rule.” This
test, as applied in Chugach Electric Asso-
ciation v. City of Anchorage, 476 P.2d 115
(Alaska 1970) and Macauley v. Hilde-
brand, 491 P.2d 120 (Alaska 1971), should
not be regarded, as it has been by one
commentator,2 as the rule the framers of
the constitution rejected in establishing a
broad home rule policy. Rather, it should

than the statutory period of limitation ap-
plicable to claimants against private persons,
the ordinances were in these cases held un-
constitutional as denying to tort claimants
the equal protection of the laws.

2. See, Sharp, Home Rule in Alaska: A Clash
Between the Constitution and the Court, 3
UCLA Alaska Law Review 1, 53 (1973).
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be recognized as a realistic tool by which
to interpret this policy. The "local activi-
ties rule” requires the court to focus upon
whether the particular subject under con-
sideration is of such statewide concern that
the exercise of municipal power is incon-
sistent with the effectuation of statewide
policy, as expressed by statute. Some mat-
ters are obviously of statewide concern,
some less so. Some matters are so tradi-
<mally and readily classified as matters of
local government that there will be no dif-
ficulty in finding that they are within mu-
nicipal competence. Here, too, the munici-
pal code adopted by the legislature is of
great help in delineating the areas of per-
missible local action.

Inevitably, there will be cases which fall
within a gray area. As to those the courts
must attempt to balance competing inter-
ests, bearing in mind the constitutionally
stated policy of permitting max.mum home
rule and yet preventing the chaotic state
of affairs which would result if each home
rule municipality were allowed to legislate
as though it were a feudal city-state.
When dealing with cases in the gray area,
the courts must strike a balance as best
they can, after careful consideration of the
competing interests and public policies
which bear upon the outcome. Thus in
Chugach Electric Association, supra, 476

3. Calif. Governor’'s Comm’'n on the Law of
(1967), cited in Duvall, supra, at 244,

527 PACIFIC REPORTER, 2 SERIES

P2d at 123 we spoke of balancing “the
needs of the entire state against the desira-
ble autonomy which only home rule can
provide."  The ultimate question, of
course, is whether, from an examination of
the statutes, a prohibition against home
rule Powers can be discerned, either ex-
pressly or by implication. Fortunately, if
the judicial decision in such cases is unac-
ceptable, relief may still be sought from
the legislature, which can, if it chooses, al-
ter the determination. A judicial decision
of such a question is not, therefore, the
end of the controversy.

Those who advocate that the conflict be-
tween statutes and ordinances should be re-
solved by simply holding in favor of home
rule in all instances where the legislature
has not stated an express prohibition are
seeking an illusionary, unworkable solution
to a problem which is quite complex and
which is, like many things in modern life,
not sjsceptible to decision by mere slogans
or mechanical formulae. "The price of
certainty is too high when it involves a
failure to face the real policy questions
involved." 3

| favor the "local activities rule” applied
in Macauley and Cliugacli, for the rule is,
in my opinion, a useful one in resolving
the conflict between statute and ordinance.
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