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R eferred: Finance
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A  R E S O L U T I O N

P r o p o s i n g  a n  a m e n d m e n t  to  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  r e l a t i n g  to t h e  

r e t e n t i o n  e le c t io n s  f o r  j u s t i c e s  o f  th e  A l a s k a  s u p r e m e  c o u r t  a n d  j u d g e s  o f  t h e  s u p e r i o r  

c o u r t .

B E  I T  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t io n  1. A r t ic le  IV, sec . 6. C o n s t i tu t io n  o f  the  S ta le  o f  A la s k a ,  is a m e n d e d  to read:

S e c t io n  6. A p p r o v a l  o r  R e j e c t i o n .  E a c h  s u p re m e  c o u r t  j u s t i c e  a n d  su p e r io r  

c o u r t  j u d g e  sh a ll ,  in the  m a n n e r  p ro v id e d  b y  law , be  su b je c t  to  a p p ro v a l  o r  re jec t ion  on  

a  n o n p a r t is a n  ba l lo t  a t the  first g en e ra l  e le c t io n  h e ld  m o re  th a n  th ree  y e a r s  a f te r  t h e  

j u s t i c e 's  o r  j u d g e 's  [H IS] a p p o in ’m en t.  T h e rea f te r ,  e a c h  s u p re m e  c o u r t  j u s t i c e  shall 

b e  su b je c t  to a p p ro v a l  o r  re jec t io n  in a  l ike  m a n n e r  e v e ry  s ix th  [T E N T H ]  year ,  and  

e a c h  s u p e r io r  c o u r t  ju d g e ,  e v e ry  f o u r t h  [S IX T H ]  year .

* Sec . 2 .  T h e  a m e n d m e n t  p ro p o se d  by  th is  re so lu t io n  shall  be  p la c e d  b e fo re  the v o te rs  o f  

the  s ta te  a t  the  n ex t  g en e ra l  e le c t io n  in c o n fo rm ity  w ith  art. X III ,  sec. 1, C o n s t i tu t io n  o f  the  

S ta te  o f  A la s k a ,  and  the  e le c t io n  l a w s  o f  the s tate.

CS FOR SENATE JO INT RESOLUTION NO. 22(JUD)

S.JR022B -I- CSSJR 22(.JUD)
N o w T e s t  U n d e r l i n e d  [DELETED T E X T  BRACKETED]
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Revision Date/Time (Note if correction): 
Title: Const. Am. Judicial Officers Retention Terms

Fiscal Note Number: 
Bill Version:
(S) Publish Date:
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^BRU: ______
Component:_______

CSSJR 22(JUD) 
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Alaska Judicial Council

Sponsor:
Requester:

Senate Judiciary

E xp e n d itu re s /R e v e n u e s

Component Number: 0771

(Thousands of Dollars)_______
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
T ravel
Contractual 18.5 18.5 18.5 18.5 18.5 18.5
Supplies 1.5 1.5 1.5 1.5 1.5 1.5
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 20.0 20.0 20.0 20.0 20.0 20.0
CAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( ) i I I !

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 20.0 20.0 20.0 20.0 20.0 20.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 20.0 20.0 20.0 20.0 20.0 20.0

Estimate of any current year (FY2001) cost: 0.0
Chock this box (X) if funding fo r this bill is included in the Governor’s FY 2002 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a soparato paqo if nccossai/)

SRJ 22 shortens retention terms for Supreme Court Justices from 10 years to 6 years: and terms for Superior Court Judges from 6 
years to 4 years. This will increase the average number of judges that the Council must evaluate in each retention election by about 
50%, as well as the cost of making information available to voters. The fiscal note assumes existing staff can complete the in- 
house work.

Prepared by: 
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Approved by: 
Agency
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William T. Cotton, Executive Director Dale 04/04/2001
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Sen. Robin Taylor, Chairman
Sen. Dave Donley, V ice-Cha ir Slate Capito l
Sen. John Cosvdery Juneau, A K  99S01-1182
Sen. Gene Them au lt (907) 465-3717
Sen. Johnny E llis Fax: (907) 465-3922

S e n a t e  J u d i c i a r y  C o m m i t t e e

S P O N S O R  S T A T E M E N T  

C O M M I T T E E  S U B S T I T U T E  F O R  S E N A T E  J O I N T  R E S O L U T I O N  2 2  ( J U D I C I A R Y )

(4 /1 0 /0 1 )

C S  S J R  2 2 (Ju d )  p ro p o se s  an a m e n d m e n t  to  th e  C o n s t i tu t io n  o f  the  S ta te  o f  A la s k a  
c h a n g in g  th e  len g th  o f  t im e  b e tw e e n  re ten t io n  e le c t io n s  fo r  s u p r e m e  c o u r t  j u s t i c e s  a n d  
s u p e r io r  c o u r t  ju d g e s .  It  is d e s ig n e d  to  in c re a se  p u b l ic  i n v o lv e m e n t  in the  ju d ic ia l  
re ten t io n  p ro c e s s  a n d  to  in c rea se  the  ju d ic ia l  b r a n c h ’s a c c o u n ta b i l i ty  to  A la s k a n s .

C u r re n t ly ,  e a c h  s u p e r io r  c o u r t  j u d g e  a n d  s u p r e m e  c o u r t  ju s t i c e  is  s u b je c t  to  a p p ro v a l  o r  
re jec t io n  b y  the  v o te rs  a t the  firs t  gen e ra l  e le c t io n  h e ld  m o r e  th a n  th ree  y ea rs  a f te r  he  o r  
sh e  is app o in te d .  A f te r  the  in i t ia l  e le c t io n ,  s u p re m e  c o u r t  j u s t i c e s  a re  u p  fo r  a p p ro v a l  o r  
re jec t io n  o n ly  e v e ry  ten th  y e a r  a n d  s u p e r io r  c o u r t  j u d g e s  o n ly  e v e r y  s ix th  year . S J R  22 
c h a n g e s  b o th  these  in te rv a ls  to six  yea rs  fo r  s u p r e m e  c o u r t  ju s t i c e s  a n d  fo u r  y e a rs  fo r  
s u p e r io r  c o u r t  ju d g e s .

A la s k a n s  n ee d  m o re  f req u e n t  o p p o r tu n i t ie s  to  a s se ss  the  p e r f o r m a n c e  o f  tho se  w h o  se rv e  
us in the  ju d ic ia l  b ranch  o f  g o v e rn m e n t .  U n fo r tu n a te ly ,  o u r  c o u r t s  a rc  c u r re n t ly  fa i l in g  to 
m a k e  all d e c is io n s  in a  t im e ly  m a n n e r .  T h e re  is o n e  c o u r t  d e c is io n  tha t  h as  b een  p e n d in g  
in the  s u p re m e  c o u r t  fo r  m o re  th an  th ree  yea rs .  In fo rm a t io n  l ike  th is  is c ri t ica l  to  e n s u re  
p u b lic  a c c o u n ta b i l i ty  o f  o u r  ju d ic ia l  o f f ice rs .  H a v in g  re te n t io n  e le c t io n s  m o re  f re q u e n t ly  
will h e lp  e n s u re  tha t  the  p u b lic  is b a s in g  th e i r  d e c is io n s  on  the  m o s t  t im e ly  in fo rm a t io n .

T h e re  a re  tw e n ty - tw o  s ta te s  w h o  se lec t  th e i r  j u d g e s  b y  p u b l ic  e le c t io n s  a n d  a n o th e r  ten 
staves w h e re  the  leg is la tu re  e i th e r  c h o o s e s  o r  c o n f i r m s  a p p o in te e s .  A c c o rd in g ly ,  in the  
m a jo r i ty  o f  the  U n i te d  S ta le s  the re  is m u c h  g re a te r  p u b l ic  inp u t ,  than  in A la s k a ,  in to  w h o  
b e c o m e s  a ju d g e .  In A lask a ,  the  o p p o r tu n i ty  fo r  the  p u b l i c ’s in p u t  c o m e s  o n ly  th ro u g h  
the  re ten t io n  e le c t io n  p ro ce ss .  S u c h  a  lo w  level o f  a c c o u n ta b i l i ty  is p o o r  p u b lic  p o licy ,  
e s p e c ia l ly  w h e n  re ten t io n  e le c t io n s  a rc  so  fa r  apart .  B y  a l lo w in g  A la s k a n s  to e v a lu a te  
s u p re m e  c o u r t  ju s t i c e s  e v e ry  six  y e a rs  a n d  s u p e r io r  c o u r t  j u d g e s  e v e ry  fo u r  y ea rs ,  w c  will 
e n s u re  in c re a se d  p u b l ic  a c c o u n ta b i l i ty  a n d  b e t te r  j o b  p e r fo rm a n c e .
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The fottowhg table shows the method state® oiedom'nam)y uwc when selecting and appointing Judges aruj 
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T a b l e  1 s  J u d i c i a l  S a l a c l l o n - F r o d o m i n a n l  I o c t i o n  M e t h o d  

I n t e r m e d i a t e  A p p e l l a t e  C o u r t  a n d  C o u r t  o f  L a s t  R e e o r t

[" P a r t i s a n  E le c t io n
N o n p S r to e e n

E le c tro n
S e l e c t i o n  C o m m is s io n J E le c te d  o r  A p p o in te d  

b y  L a g i tb t u r e o t h e r

A la b a m a Gecrjjjro A la sk a ! C o n n e c t io n  (b) C alifo rn ia  (ff
A rk a n s a s Id a h o A n o n a | R h o d e  Is lan d  (c) M ain e  (g)

W lno* K e n tu c k y Cblo* a o o 1 S rx ih  C aro lin e  (d) N e w  H a m p s h ire  (h)

M ibJiasipp i L o u ie ia n a D e la w are 1 Vlrnlrvia fa) N e w  J e r s e y  fa )
N o rth  C a ro O ia U k t tg e n F lorida N o w  Yortt (I]

P e tm sY tv a n te »*:---M UlflwfOd H aw aii (a)

T e n n K M * M orCflna Iftdrsna
T n n N e v s d a Iow a

W a d  W g N o rth  Dsfcoca K a n s a s  j

O h io M ary land  fa) 1
O re g o n M a s s a c h u s e t ts

W eeW ftg ton M isso uri j
W to o o n cin N a ta re sk a  j

N ew  M exico J
O k lahM n a f

S o u th  D a k o ta  I
U tah  j

V e rm o n t (a )  j

. . '^o rrv irV j .
D istric t o f  C o lu m b ia  (a) | .

NOTES:
M an y  s t a t e s  u s e  a  v a rie ty  o f  m e th o d *  low x o to a to g  ju d g e s . W o n a v e  a ttem p ted  10 p la c e  o a c n  » u t*  n  th e  c a te g o ry  
[hat c X w c rtx n  i v  m o s t  p re d o m in a n t  p ra c t ic e  to r  s e le c tin g  In iem nedla ta ap p o d a io  extort a n d  oourt o f la s r  r a io r t  ju d g e s .  
F o r m o re  d e ta il .  i m T s M  4 .4 .  'S e le c t io n  a n d  R * t* v r» n  o f J u d g e s . '  C o u n d l of S ta te  G o v e m m n n ts , B o o k  o f the  
S ta le s , 1 996-97 . S t a t e s  to w n ic h  g o v e rn o r*  a p p o in tJ u d g e s  from e m o o g  n o m in e e s  su b m itte d  by  a n  Im p artia l b o d y  
th a t s e m e n s  a p p l 'c a n u  h a v e  b o o n  c a te g o r iz e d  u n d e r  'S e le c t io n  C o m rrtttp o n .'
(4 ) A p p o in tm e n ts  m e d o  VMth atfV K * a n d  c o n to r t  o f  th e  s e n a te .
(b) A p p o in tm e n ts  m a d e  b y  th e  le g is la tu re  fro m  n o m in a tio n s  su b m m e d  by g o v e rn o r e x c lu s iv e ly  from  crm dto aeea  
s u b m i to d  try th a  ft e le c tio n  c o m m is s io n .
c ) S u p n tm e  c o u rt jusO cxm e le c te d  b y  lc^*sh»ture; ju p e o o r ,  cSstrict a n d  fnmrly co u rt Ju d g e s  a p p o in te d  b y  G o v ern o r 

w ith  a d v ic e  a n d  c o n s e n t  o f  s e n a t e .
(d ) S u p r e m e  o o u r t  c o u r t  o f a p p e a r s .  tircu B  c o o n ,  a n d  fsrnily co urt ju d g e s  e le c te d  by l e g t t l e t i e r  from  nam (us 
su b m itte d  o n  a  n o n p a r tis a n  p a s i s  b y  ju d lc im y  co m m iO ee  o f  leg isla tu re . P ro b a te  ju d o e s  e i e a e d  o n  p m tis o n  paiio t 
M a g is tra te *  a r e  a p p o in te d  b y  g o v e rn o r  wBh a d v ic e  a n d  c o n s e n t  o f a w m e .
(o )  E le c te d  b y  m a jo rity  v o te  o f  th e  le g is la tu re .
!0 S u p r e m o  c o u rt a n d  c o u r ts  o f  a p p e a l  ju d g e s  a p p o in te d  hy g ov ern or an d  conA m ieo b y  c o m rm ts .o n  o n  Judicial 
a p p o if ttm e n ts .
9 )  A p p o in tm e n ts  m a d e  b y  g o v e rn o r  w ith a d v ic e  a n d  c o n s e n t  o f ( e n e to ;  no n o m in atin g  pom m i js lo n
h) A p p o in tm e n ts  m a d a  by g o v e rn o r  a n d  c o n firm e d  b y  m s jo n ty  voto o l e lec ted  flvo -m em b or e x e c u tiv e  council- no  

so m m e ttn g  c o m m is s io n .
I) C o u rt o f a p p e a ls  fu d g e s  a p p o in te d  b y  g o v e rn o r  with ad v ice  a n d  c o n s e n t o l s e n a te ,  n o  n o m in a tin g  c o m m iss io n  
D thera e t o d o a  o n  p a r t is a n  b e t o t

I

c
SOURCE:
Council o f  S to le  G e rv a m m e m s. T h e  B o o k  o f  th e  S ta te * , 1 9 9 69 7 .
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M E M O

TO: DO 
FROM.JOMO

AVERAGE TERM FOR
STATE SUPERIOR
Alabama 6
Arkansas 7
California 7
Florida ?
Georgia 4
Idaho 7
Illinois ?
Kentucky 7
Louisiana 7
Maryland 15
Michigan 7
Minnesora 6
Mississippi ?
Montana 7
Nevada 7
New Mexico 3
North Carolina S
North Dakota ?
Ohio ?
Oklahoma ?
Oregon 6
Pennsylvania 7
Texas 7
Washington 7
West Virginia 7
Wisconsin 7

average 1rom data:
53

9

APPELLATE
6
a

1 2

?
?
?
7
7
?

7
7
7

7
?
7

?
?

6

8
8

GO
7

SUPREME
6
8

1 2

?
?

?

6
6

15
8
8
8

8
8
8

1 0
6

6
b

1 2
1 0

153
8

a v e ra g e  w ith o u t 

o u t ly e r s

6 7 8



Table 4.1
STATE COURTS OF LAST RESORT

State or other 
jurisdiction

,\ame of 
enjet

Justices chosen iui

Term tin 
\earm ct

Chif . j m i f

At
In'ee

B>
district

•Vo. n/
•udee% thi 41 flhnj ul irifClnm

Tern o f  j r n it  r 
o i chief i.ntu r

Alabama --------------------- 5 C- X 9<d> 6 Popular election 6 vean
Alaska s .c x 3 10 Bv court 3 years te i

SC X 5 6 By coun 3 year*
Arkansas 5 C. X 7 8 Popular election 8 years
Californ ia SC. X * 12 Appointed by governor 12 years

C o lo ra d o ---------------------------------- S C X ? 10 Bv court Indefinite
Connecticut ------------- SC. X 2 tfi 8 Legislative appomimeni i f  i 8 vcari
Delaware ____________ SC. X 5 12 Appointed by governor 12 vears
F lo r id a ________________ SC thi 7 ft By court 2 years
G e o rg ia . s c X 7 0 By coun 4 years

Hawaii —....____________ s c X 3 10 Appointed by governor, wnh convent of Senate tit 10 vcars
Idaho .. — f £ X 5 6 By court 4 years
Illinois 5 C. X 7 10 By coun 3 years
Indiana s c X 5 I0(J) Judicial nominating commission appointment 5 years
Iow a-------------------------- s c X 9 8 By coun 8 years or durauon o f ir

Kansas SC. X 7 6 Rotation by seniority Indefinite
s c . X 7 B By court 4 years
S C X B|k| 10 By senioniy of service Duration o f service

M a in e ------------------------- 5.JC. X 7 7 Appointed by governor 7 years
C.A X 7 10 Appo.ntcd by governor Indefinite

Massachusetts -------------- S J C X 7(1) To age 70 Appointed by governor (mj To age 70
M ich igan — __ S C ♦ 7 8 By court 2 years
Minnesota ... -  . 5.C. X 7 6 Popular election 6 years
M ississippi SC. X 9 (ft) 8 By senioniy of service Durauon o f servire
M issouri — S C X 7 12 By court (o) 2 yean

Montana S C X 7 8 Popular election 8 years
Nebraska-------------------- SC »<pt 7 b(q) Appointed by governor from Judicial Nominating Commission Duration o f service
Nevada_____ ________ — SC. X 5 6 Rotauon 2 yean
New Ham pshire --------------------- 5 C. X 5 To age 70 Appointed by governor w nh approval o f elected executive council To age 70

s c . * 7 7 (0 Appointed by governor, wnh consent of Senate Duration o f service

New Mexico _
New Y o rk --------
North Carolina - 
North Dakota _  
Ohio , ■  ---- -----

O k lahom a-------

O regon------------
Pennsylvania 
Rhode Island 
South Carolina _

South Dakota.. 
Tennessee — — 
Texas----------

I 'ta h ---------
Vermont —

Virg in ia -------
Washington —  
West V irg in ia - 
Wisconsin — —
W yom ing----------- -----

Dlsl. of Columbia
American Sam oa--------
Puerto Klco ,

S C
CA
SC.
s c
s c .

scCCA.
s c
s csc
sc
s c .
sc.
s c

CCA.
r c

sc.
sc

s : a
5C.
sc.
CA.
MC.
s c .

* (u)

5(0
7
7
5
7

9
5
7

7
9
5
7
5

9
BUI
7

14
8
10
6
6
6
6
10

Life
;o
8
8
6
A
101*1

12
b
12
10
B

15
(yi

To age 70

By court
Appointed by governor from Judicial Nomination Commission 
Popular election
By Supreme and district court judges 
Popular election

By court 
By court 
By court
Rotation by seniority
Appointed b> governor irom Judicial Nominating Commission
Legislative election
By court
By court
Pa/mao election
Partisan election
By court
Appointed bv governor (font Judicial Nomination 
Commission, ««ih convent o l Senate

Seniority 
By court
Rotation by seniority 
Seniority 
By court

Judicial Nominating Commission appomimeni 
Appointed by Secretary of the Interior 
Appointed by Goscmor. * iih  consent of Senate

2 yean 
14 yean 
B years
3 years (t)
6 years

2 yean 
2 yean 
6 years
Duration of lerm 
Life 
10 yean
4 yean 
4 yean 
6 yean
6 yean (v)
4 years 
6 years

Indefinite 
4 years 
I year
Unul declined
At (he pleasure of the c

4 yean 
(w)
To age 70

Sources. Court Statistics Project. S'ure Cnun Caseload Statistics. 1998 (National Center lot Slate Courts 
19991 and State Court Organization 1995. siaic constitutions, statutes and court administration offices 

Vrs
.S C  —  Supreme Court 
S C.A. — Supreme Court of Appeals 
S J.C. —  Supreme Judicial Court 
C A  —  Court o f Appeals 
C  C  A. — Court of Criminal Appeals 
II C  — High Court
tat See Table 4 4, • Selection and Retention of Judges.** for details.
(b) Number includes chief justice.
(ct The imual term may be shorter. See Table 4 4. "Selecuon and Retention of Judges." for details, 
tdt 9 justices sit in panels of 5 or en banc
(et A  justice may serve more than one term as chief justice, but may not serve consecutive terms »n that 

position.
(0  7 justices sit in panels o f 5 (membership rctaies daily t. upon order of chief justice. 6 or 7 may sit on panel, 
tg) Governor a' inmates from candidates submitted by Judicial Selection Commission.
(ht Regional (5). Staicwide(2). Regional based on District ol Appeal 
(it Judicial Selection Commission nomioatcs.

(j» Initial i* o  years: retention 10 years.
(k) Includes one assigned from couns of appeal 
(I) 7 justices sit on the court, and 5 justices sit en banc
‘ m  Chief Justices arc appointed, unul a rt ’ 0. bv me Governor wnh ihe advice and consent o f the Exr 

(Governor it  Council 
(m 9 justices sit in panels o f 3 and cn oanc 
tot Selection is typically rotated among the judnes 
(p) Chief juiuce chosen statewide, associate tudges cnosen by district 
(q) Mote than three years for litsi election anj e-ury ms years tneiealier 
(rj Followed by tenure.
(st 3 justices sit in panels of J
(It Or expiration of term, whichever is first
(ul Initially chosen by district, retention determined statewide
(v i Presiding judge of Court of Crim inal Appeals
(w) Imual three years retention 10 years
< ( i Chief judges and associate judges sit i<n appellate and u ia l divisions 
(y) For good behavior

L
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STATE INTERMEDIATE APPELLATE COURTS AND GENERAL TRIAL COURTS 
NUMBER OF JUDGES ANO TERMS
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J u d g i n g  H o w  J u s t i c e s  A r e  C h o s e n

By Lawrence W. Reed

S ome legal observer* COr**nd f j  time to charge the way Michigan 
Supreme Coun j unices are selected, is this a wise idea? Lot's look at 
the current process and its results.

Candidates far the coun are nominefed by political perms at summer 
cowerticnv after which they otAcatty nor and appear on the ballot as 
'nonpertrswv' When a vacancy occun because of death or migration, 
the governor appoints a replacement. who must face votes in the nod 
general election.

Sunreyii  ̂got 3 handfal of sum r&mh no uniform number of justices 
or a standard method ol leteclkxi that would appear to h*w decisKw ad­
vantages oer the others. Michigan's court has term justices; West 
Virginia, Tennene*, and Indiana are among the Him that hast only five 
on their highest court; the supreme coun of 
Texas, Hite its federal counterpart has nine.

At least one state, Twineuee, requires its 
high coun to meet In multiple locations, Some 
jam. but nos all, require state i*ule conTv- 
matjon of gubernatorial nomtnejsom to their 
supreme court, m come states, justices run as 
partisans from the very beginning; in others, 
they-ire nonpartisan throughout the process.
Michigan's pen iseVnon partisan hybrid is 
somewhat unusual, but there is littfa evidence 
to suggest it has produced inferior justices.

In Maryland, members of the state's highest 
coun at* initially gppoiiwrd by the gcn-wwor 
and confirmed by the state senate. After that 
they nm tor office on their records, unopposed.
If votes reject a judge's rwertion in office, the 
office becomes vacant and must be filled by a new appointee- The process 
may look non partisan because no poir&ca! parry officially nominates a 
justice, and competing court candidates don't go head-to-head in noisy 
aiecwu, but pwtmors almost always choose men and women who 
sharc (heir personal and political phifosophie.

While the process of partisan nomination fallowed by nonoamsan 
campaigning may appear contradictory, ‘problems' with it are 
overblown. A party eedeoement dots not dictate hew a justice may rule 
in any future cut; rather, 4 i% reflective of the (act that a jurist's track 
record a ml philosophy are generally compatible with a particular perty'i 
broad peripwwe. Requiring candidates to run on a party line in 
November -nay be more comrsteU, but h might also prompt too many 
votes to irule* (hew decisions based on party bbeth rather than the qual­
ities and performance of the candidates. If votes hove o dig a little b*l to 
team who* running and why, that's probably a healthy thing.

O '

Proposals b  make Michigan Supreme Court slots purely appointive— 
as they are at toe federal level, subject to Senate confirmation far fifj 
tems—would do away with the mewy electoral process altogether. Sui 
dut reform would not necessarily guarantee high-quality, aqueaky.'-ion 
justices immune to either ash or politics.

Moreover, periodical/ putting incumbents and wannabes before the 
vonrs gyves citizen* the opportunity to rectify appointive mistakes. Even 
though mot; votes spend appallngly Irttie time learmnf modi aboor who 
is on the ballot, Michigan atiatnj don't wans to glut up th*fr rrghr o  rote 
on who serve* on their highest court 

A few observers have occasionally argued that some farm of 'merit se­
lection' is missing from Michigan’s Supreme Court. TSey.uwaHy advocate 

that the gtvemor name justices only from a pre-
i approved list which almost always means a list 

approved by the Stale Bar or some oommutec 
thr«wf. Supposedly, this would assure that we 
ga* 'ha be* and moat qualified . . .  but the legal 
commurvtry is not some angehc and dispassiorv 
ale group of altruists it is made up of hs own 
elite and factions, mch with ns own afenda 
Governors have some incentive to choose good 
people for toots on the court and if they fail, ar 
kanihe votes under the current system can rec­
tify the* mistakes.

if tic present system urduty pobnciies the 
Court or foico candidates to compromise their 
integrity by grubbing for campaign money, one 
■mall erfanm could ameliorate that >( would be 
drawn from the to-called 'Missouri system' and 

would require ihat justices go before tie vtxert in ntmoon aJecoons 
when their terms am up iy  voting 'yes' or 'no' voters would decide 
whether »  main or remove a jutjrice, but wouldn't choose between cmv- 
peti'ng candidate on the ballot 

Fundamentally, however, the current process has nos failed Michigan 
otittm. Rather. It h*s produced what if arguably the ben staia supreme 
court m die nation: a body ol eminendy qualified, experienced, ird sen­
sible Jurtsu, the majority of whom belirve m interpreting law. nor manu­
facturing H from the bench, Let's be careful w* don't “fix’  what appears 
no< to be broken. jjjjj

■»

I iwtence W, Reed is p ru id a it o f tie  Midland, Mfatiig trb im a f Macimac 
Cente fo r Rubik M ky .

?—  j  S u r v e y in g  j u s t  a h a n d fu l  1
•a

j o f  s ta te s  rsvm als mo
j  u n ifo rm  n u m b e r  o f
j ju s tic e s  o r  a s ta n d a rd  
1  m e th o d  o f  se lec tio n  th a t  

w o u ld  a p p ea r  to  h a v e
i
| d ecisive  a d v a n ta g e s  o v e r  

a ll  th e  o thers.



Table 4.4
SELECTION AND RETENTION OF JUDGES

Stale or other
jurisdiction How lelrcted and retainrd

A labam a..............................  Appellate, circuit, district and probate judges elected on panisan ballots. Municipal coun judges appointed by the governing body
of the municipality (majority vote of us members).

A laska ..................  Supreme Coun. court of appeals, superior court and district court judges appointed by governor from nominations submitted by
Judicial Council. Supreme Court, court of appeals and superior court judges approved or rejected on nonpartisan mention ballot 
at first general election held more than three years after appointment. Reconfinnation every 10. eight and six years, respectively. 
District court judges approved or rejected at first general election held more than two years after appointment. Reconfirmation 
every four years. District court magistrates appointed by and serve at pleasure of presiding judge of superior coun in each judicial 
district.

A rizona .............. ...........  Supreme Court justices and coun of appeals judges appointed by governor from a list of noi less lhan three nominees submitted by
a nine-member Commission on Appellate Court Appointments. Superior court judges (in counties with population greater than 
250.000) appointed by governor from a list of not less than three nominees submitted by a nine-member commission on trial court 
appointments. Judges in.bally hold office lor term ending 60 days following next regular general election after expiration of two- 
year (emt. Judges who file declaration of intention to be retained in office run at next regular general election on nonpartisan 
retention ballot. Superior court judges in counties having population less than 250,000 elected on nonpartisan ballot: justices of 
the peace elected on partisan ballot; police judges and magistrates selected as provided by charter or ordinance; Tucson city 
magistrates appointed and reappointed by mayor and council from nominees submitted by nonpartisan Merit Selection Commis­
sion on magistrate appointments.

A rk an sas All elected on partisan ballot.
C uliforniu  ............ ..... Supreme Court and courts of appeal judges appointed by governor, confirmed by Commission on Judicial Appointments. Judges

run unopposed on nonpartisan retention ballot at next general election after appomimeni. Superior coun judges elected on nonpar­
tisan ballot with counties having the option to use selection method described abose; judges elected to full term at next general 
election on nonpartisan ballot. Municipal court and justice court judges initially appointed by governor and county board of 
supervisors, respectively, retain office by election on non-partisan ballot.

C o lo rad o ..........................  Supreme Court and court of appeals judges appointed by governor from nominees submitted by Supreme Court Nominating
Commission. District judges appointed by governor from nominees submitted by Judicial District Nominating Commission. After 
i.iitial appointive term of two years, judges run on nonpartisan retention ballot. Municipal judges appointed by municipal govern­
ing oody. Denver County judges appointed by mavor from list submitted by nominating commission: judges run on nonpartisan 
retention ballot.

Connecticut - ....... Judges of the Supreme Court, appellate court, and district court appointed by Legislature from nominations submitted by gover­
nor exclusively from candidates submitted by the Judicial Selection Commission. Judicial Review Council makes recommenda­
tions on nominations for reappointment. J’robate judges elected on partisan ballots.

D elaw are................... .. All appointed by governor from list submitted by a judicial nominating commission (which is established by executive order) with
consent of majority of Senate.

F lorida..............................  Supreme Court and district courts of appeal judges appointed by governor from nominees submitted bv appropriate judicial
nominating commission. Judges run for reieniion at nesi general election preceding expiration of term. Circuit and county court 
judges elected on nonpartisan ballots.

G eorgia ........   Supreme Court, court of appeals, superior court, and srate court judges elected on nonpartisan ballots. For (he magistrate courts,
the chief magislraie is seleclcd in a partisan election; additional magistrates arc appointed by the chief magistrate with the consent 
of the judges of the supenot court Probate judges and justices of pesce elected on partisan ballots Juvenile and municipal court 
judges appointed.

Hawaii  --------------------- Supreme Court and intermediate court of appeals justices and circuit court judges nominated by Judicial Selection Commission
(on list of four to SIX names) and appointed by governor w id i consent of Senaie. Judges reappointed lc> subsequent terms by the 
Judicial Seleciion Commission. District court judges nom.natcd by Commission (on list of at least six names) and appointed by 
chief justice.
Supreme Court and court of appeals justices and district court judges elected on nonpartisan ballot Magistrates appointed on 
nonpinisan merit basis by District Magistrates Commission and run for retention in first general election next succeeding ihe 18- 
monlh period following initial appomimeni: thereafter, run every four years.
Supreme Court, appcllalr court and circuit court judges nominated at prtmaty elections or by petition and elected at general or 
judicial elections on partisan ballot. Judges run in unconlesled reieniion elections for subsequent terms. Circuit court associate 
judges are appointed by circuit judges for four-year terms

In d ia n a ...................................Supreme Court justices and court ol appeals judges are appointed by governor from list of three nominees submitted by seven-
member Judicial Nominating Commission. Judges serve unul nexl general eleclion after two years from appointment date; there­
after. run for retention on record. Circuit, superior ind county judges in most counties run on partisan ballot. Circuit court judges 
in Vanderburgh County run on a nonpartisan ballot. Superior court judges in Allen County run on a nonpartisan ballot. The 
majoniy ol superior court judges in Lake County, and all superior coun judges in St. Joseph and Vanderburgh counnes. are 
appointed by the governor upon recommendation of the Judicial Nominating Commission. Probate coun and city court judges are 
selected by partisan elections.

luwa   Supreme Court, coun of appeals and district court judges appointed by governor from lists submitted by nominating commis­
sions Judges serve an initial one-year tetm until January I following next general election, (hen run on records for reieniion 
Judicial magistrates appoinied by county judicial magistrate appointing commission. District associate judges are appoimed by 
the district judges of (he judicial cleclion district from persons nominated by the County Magistrate Appointing Commission, and 
stand for retention every (out yean thereafter.

See footnotes at end of table.

Idaho

Illinois..



SELECTION AND RETENTION OF JUDGES -  Continued

State or oilier
jurisdiction How selected and retained

Kansas -------  Supreme Court and court of appeals judges appointed by governor from nominations submitted by Supreme Court Nominating
Commission. Judges serve until second Monday in January following first general election after one sear in office; thereafter run 
on record for retention every six (Supreme Coun) and four (coun of appeals) years. District judges in 17 judicial districts are 
appointed by governor through nonpanisan commission plan. District judges in I -I judicial districts are elected on panisan ballot.

Kentucky ..................— All judges elected on nonpanisan bal' at.
t.ouisiana  ________  All justices and judges elected on panisan basis, but state has open primary which requires all candidates to appear on a single

ballot.
Maine- ...—__ —  All appointed by governor with confirmation of the Senate, except probate judges who are elected on panisan ballot. Governor

reappoints and Senate reconfirms for seven-year terms.
Maryland .—._______  Coun of Appeals and court of special appeals judges ni minated by judicial nominating commission, and appointed by governor

with advice and consent of Senate. Judges run on record for retention at next general election after one year of service. Judges of 
circuit courts and Supreme Bench of Balumore City nominated by commission and appointed by governor. Judges of circuit court
run or. nonpartisan ballot in first general election after year of service (may be challenged by other candidates). District court
judges nominated by commission and appointed by governor, subject to Senate confirmation. Judges of the district court ap­
pointed by governor, with Senate confirmation. Judges of the orphans' court are select . in nonpanisan elections.

Massachusetts______  All nominated and appointed by governor with advice and consent of Governor's Council. Judicial Nominating Cumnussion,
established by executive order, submits names on nonpartisan basis to governor.

Michigan__________ Nominated in party conventions, all except district court maginrates are elected on nonpanisan ballot at general election. District
court magistrates appointed by district court judges, with approval of county board of commissioners.

.Minnesota ..—-------- _.. All elected on nonpartisan ballot.
Mississippi .— —------- All elected on nonpartisan ballot, except municipal coun judges who are appointed by governing authority of each municipality

Missouri —........... ..... . Judges of Supreme Court, court of appeals and the circuit courts of Jackson, Clay. Platte, and St. Louis counties appointed initially
by governor from nominations submitted by judicial selection commissions. Judges run for retention after one year in office. All 
other judges elected on partisan ballot.

M o n t a n a   All elected on nonpartisan ballot. Judges unopposed in reelecnon effort, run for retention. Water court judges are appointed by
chief justice; Workers' Compensation judges arc appoinled by the governor.

Nebraska  ................. ......All judges appoinled initially by governor from nominees submitted by judicial nominating commissions. Judges run for retention
on non-partisan ballot in general election following initial three-year term; subsequent terms are six years.

N evada.............. ... ...... All elected on nunparusan ballot.
New H am pshire...  All appointed by governor and confirmed by majority vote of elected five-member executive council.
New Je rse y  ............... Judges of Supreme Court, superior court, tax court and municipal court appointed by governor with advice and consent o f Senate,

except judges of municipal courts serving a single municipality who are appoinled by (he governing body. Judges are reappointed 
for seven-year terms by (he governor (to age 70) with the advice and consent of Senate. Surrogates selected in partisan elections.

New Mexico  --------------  Supreme Coun, court of appeals, district and metropolitan judges appointed by governor from list submitted by a judicial nomi­
nating commission. At next general election, after appointment, judges tun for full terms in partisan, contested election. The
elected judge runs for subsequent terms in uncontcsled retention elections. Judges of probaie court and municipal and magistrate
courts arc selected in partisan elections.

New Y ork ................  All elected on partisan billot, except judges of Court of Appeals, who arc appointed by governor from list submitted by commis­
sion on judicial nomination with advice and consent of Senate. Governor also appoints judges of court of claims and designates 
members of appellate division of supreme court. Mayor of New York City appoints judges of criminal and family courts in the city
from list submitted by a judicial Dominating commission, established by mayor's executive order.

North Carolina —  All elected on partisan ballot, except special judges of superior court who arc appointed by governor, and magistrates, who are
appoinled by senior resident superior court judge.

North Dakota ....------- . . .  All clccled on nonpanisan ballot.

O h io ................. ........ ........  All nominated in partisan primary elections, but in general elections, party affiliations not listed on ballot. Court of claims judges
may be appointed by chief justice of Supreme Court from rjnks of Supreme Court, court of appeals, court ol common picas or 
retired judges.

Oklahoma ..— ——  - Supreme Court, Court of Criminal Appeals, court of appeals and Workers' Compensauon Court judges appoinled by governor
from list of three names submitted by judicial nominating commission, Judges run for retention on nonpanisan ballot at first 
general election following completion of one year's service: Workers' Compensation Court judges reappointed by governor. 
District and associate district judges elected on nonpartisan ballot. Special judges appointed by district judges vvithm judicial 
administrative districts. Municipal judges appointed by governing body of municipality.

Oregon  .........——...... All |udges elected on nonpartisan ballot for six-year terms, except municipal judges who are generally appointed and serve as
prescribed by city council.

Pennsylvania--------- --— All initially elected on partisan ballot and thereafter on nonpartisan retention ballot, except magistrates (Pittsburgh) who are
appointed by mayor with advice and consent of city council.

Rhode Is la n d ......... - ... All |Udges appointed by governor from list submitted by Judicial Nominating Commission, wnh the separate advice and consent
of the Senate and House of Representatives. All judges hold olfice during good behavior.

/ A



SELECTION AND RETENTION OF JUDGES -  Continued

Slale or other
jurisdiction How selected and rtlawed

South Carolina —

South Dakota.

Supreme Coun, court of appeals, circuit court and fan.ily coun judges elected by legislature from names submitted on a nonpar, 
tisan basis by Judicial Merit Selection Commission. Probate judges elected on panisan ballot. Magistrates appointed by govemoi 
with advice and consent of Senate. Municipal judges appointed by mayor and aldermen of city.

. Supreme Coun justices appointed by governor from nominees submitted by Judicial Qualifications Commission. Justices nan for 
retention at first general election after three years in office. Circuit coun judges elected on nonpanisan ballot. Magistrates ap­
pointed by presiding judge of judicial coun with approval of Supreme Court.

Tennessee —.... -.....  Judges of the Supreme Coun and intermediate appellate couns appointed initially by governor from list of three nominees submit­
ted by Appellate Court Nominating Commission. Judges run on nonpartisan retention ballot at biennial general election held more 
than 30 days after occurrence of vacancy. All other judges elected on panisan ballot, except some municipal and city court judges, 
who are appointed by governing body of city.

Texas - ..................All elected on panisan ballot (method of selection for municipal judges determined by city chancr or local ordinance).

L'lah  __     —___. Supreme Coun, district court, circuit coun and juvenile coun judges appointed by governor from list of at least three nominees
submitted by Judicial Nominating Commission. Judges run unopposed for retention in general election following initial three- 
year term: thereafter run on record for retention every 10 (Supreme Court) and six (other courts of record) years.

Vermont  .....-_.......  Supreme Court justices, superior court and district and family court judges nominated by Judicial Nominating Board and ap­
poinled by governor with advice and consent of Senate. Judges retained by vole of general assembly for six-year terms.

Virginia___________ All full-time judges elected by majority vote of legislature.
Washington..................... Supreme Court, court of appeals, superior court and district court judges elected on noopartisan ballot. Municipal judges in cities

having a population greater than 400,000 are elected on nonpanisan ballot: municipal judges in cities of less than 400.000 ap­
pointed in manner determined by city legislative body.

West Virginia- Supreme Coun of Appeals judges, circuit court judges and magistrates elected on panisan ballot. Municipal judges selected
according to city charter.

W i s c o n s i n  — Supreme Court, court of appeals anu circuit court judges elected on nonpartisan ballot. Municipal court judges selected according
to bylaw or ordinance adopted by city council, town board or village board.

Wyoming  ___  Supreme Court justices, district and county court judges appointed by governor from list of three nominees submitted by Judicial
Nominating Commission. Judges run for retention on nonpanisan ballot at first general election occurring more than one year 
after appointment. Justices of the peace elected on nonpartisan ballot. Municipal (police) judges appoinled by mayor with consent 
of council.

Disl. of Columbia....

American Samoa -—

Guam .

No. Mariana Islands.
Puerto Rico —  ...—
US. Virgin Islands-..,

Court of Appeals and superior court judges nominated by president of the United States from a list of persons recommended by 
District of Columbia Judicial Nominating Commission; appointed upon advice and consent of U.S. Senate.
Chief justice and associate jusiice(s) appointed by the U.S. Secretary of the Intenor puisuant to presidential delegation of author­
ity. Associate juuges appointed by governor of Atnencan Samoa on recommendation of the chief justice, and subsequently con­
firmed by the Senate of American Samoa.
All appointed by governor wnh consent of legislature from list of nominees submitted by Judicial Council: thereafter, run on 
record [or retention every seven years.
All appoinled by governor with advice and consent of Scnat \
All appointed by governor w ith advice and consent of Senate.
All appointed by governor with advice and consent of legislature.

Sourirs; Judicial Selection in the United Stales: A Compendium of Prvvi• Nine'. Unless otherwise specified, judges included in this table are in the
sums. Sid Edition (Chicago: American Judicature Society), Forthcoming 2000; stale courts of last resort and intermediate appellate and general trial courts. 
"Judicial Selection in the States: Appellate and General Jurisdiction Couns."
American Judicature Society.
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ALASKA COURT SYSTEM 
Sute o f Aiaskt Court System 

Office o f the Administntive Director

Stephanie J. Cole
Administntive Director

303 K Street 
Anchorage, Alaska 99501 

(907)264-0547 
(907)264-0881 

scolc(o)court3.sute.ik.ua

T H E  A L A SK A  C O U R T  SY ST E M  O P P O SE S  SJR  22

SJR 22 would shorten the periods between retention elections for supreme court justices and 
superior court judges. The proposed shortened retention periods would increase costs to 
the state, lower voters’ scrutiny o f individual judges, and are not in line with retention  
term s in other m erit selection  states.

T h e  p e o p l e  o f  A l a s k a  h a v e  th e  o p p o r t u n i t y  to  a p p r o v e  o r  r e j e c t  j u d g e s  a t  p e r i o d i c  

r e t e n t i o n  e le c t io n s .  A l a s k a  h a s  t h e  n a t i o n ’s m o s t  e x t e n s i v e  s y s t e m  f o r  s e e k i n g  p u b l i c  i n p u t  

o n  r e t e n t io n .  T h e  J u d i c i a l  C o u n c i l  s u r v e y s  l a w y e r s ,  l a w  e n f o r c e m e n t  o f f i c e r s ,  j u r o r s ,  c o u r t  

e m p l o y e e s  a n d  c h i l d r e n ’s c a s e w o r k e r s .  It l o o k s  a t  a  j u d g e ’s d i s c i p l i n a r y  r e c o r d ,  

d i s q u a l i f i c a t i o n s  f r o m  a s s i g n e d  c a s e s ,  a p p e l l a t e  r e c o r d ,  a n d  th e  e v a l u a t i o n  b y  th e  

C o u r t W a t c h  p r o g r a m .  T h e  J u d i c i a l  C o u n c i l  h o ld s  p u b l i c  h e a r i n g s  to  a l l o w  p e o p l e  to  t e s t i f y  

a b o u t  t h e i r  e x p e r i e n c e s  w i th  j u d g e s  w h o  a r e  s t a n d i n g  f o r  r e te n t io n .  M o s t  o f  th i s  i n f o r m a t io n  

is  m a d e  a v a i l a b l e  to  th e  v o te r s .  A  j u d g e  wi l l  b e  v o te d  o u t  o f  o f f i c e  i f  e n o u g h  v o te r s  a r c  

u n h a p p y  w i th  th e  j u d g e ’s p e r f o r m a n c e .



T h e  f o l l o w i n g  p e r i o d s  b e t w e e n  r e t e n t i o n  e l e c t i o n s  a r e  e s t a b l i s h e d  i n  t h e  A l a s k a  

C o n s t i t u t i o n :

>  S u p r e m e  C o u r t  J u s t i c e :  A t  f i r s t  g e n e r a l  e l e c t i o n  h e l d  m o r e  t h a n  t h r e e  y e a r s  

a f t e r  a p p o i n t m e n t ,  a n d  t h e n  e v e r y  1 0 t h  y e a r

>  S u p e r i o r  C o u r t  J u d g e :  A t  t h e  f i r s t  g e n e r a l  e l e c t i o n  h e l d  m o r e  t h a n  t h r e e  

y e a r s  a f t e r  a p p o i n t m e n t ,  a n d  t h e n  e v e r y  6 t h  y e a r

A l a s k a ’ s  C o n s t i t u t i o n  s t r i k e s  t h e  r i g h t  b a l a n c e  b e t w e e n  p u b l i c  a c c o u n t a b i l i t y  a n d  

j u d i c i a l  i n d e p e n d e n c e .  A l a s k a ’ s  C o n s t i t u t i o n a l  d e l e g a t e s  w o r k e d  h a r d  t o  c r e a t e  a  j u d i c i a l  

m e r i t  : m d  s e l e c t i o n  s y s t e m  t h a t  d e l i c a t e l y  b a l a n c e s  t h e  p u b l i c ’ s  r i g h t  t o  a n  a c c o u n t a b l e  

j u d i c i a r y  w i t h  t h e  i m p o r t a n t  g o a l  o f  a  s t r o n g  a n d  i n d e p e n d e n t  j u d i c i a r y .  T h e  c u r r e n t  p r o p o s a l  

t o  c h a n g e  r e t e n t i o n  t e r m s  w o u l d  u p s e t  t h a t  b a l a n c e  a n d  d a m a g e  t h e  i n t e g r i t y  o f  A r t i c l e  I V .  

T h e  c o n \ c n t i o n  m i n u t e s  s h o w  t h a t  t h e  d r a f t e r s  s p e c i f i c a l l y  c o n s i d e r e d  a n d  r e j e c t e d  a  

p r o p o s a l  t o  d e c r e a s e  t h e  r e t e n t i o n  t e r m  f o r  s u p r e m e  c o u r t  j u s t i c e s  t o  s i x  y e a r s .

S h o r t e n i n g  r e t e n t i o n  t e r m s  w o u l d  d e c r e a s e  v o t e r s ’  s c r u t i n y  o f  i n d i v i d u a l  j u d g e s .  

S h o r t e n i n g  r e t e n t i o n  t e r m s  w o u l d  c a u s e  m o r e  j u d g e s  t o  b e  o n  t h e  b a l l o t  a t  e a c h  g e n e r a l  

e l e c t i o n .  V o t e r s  a r e  b o m b a r d e d  w i t h  i n f o r m a t i o n  a b o u t  c a n d i d a t e s  a n d  b a l l o t  p r o p o s i t i o n s .  

V o t e r s  h a v e  l i m i t e d  t i m e  t o  s t u d y  i n f o r m a t i o n  o n  j u d g e s  s t a n d i n g  f o r  r e t e n t i o n ,  a n d  

i n c r e a s i n g  t h e  n u m b e r  o f  j u d g e s  o n  t h e  b a l l o t  w o u l d  o n l y  e x a c e r b a t e  t h a t  p r o b l e m .

S h o r t e r  r e t e n t i o n  t e r m s  i n c r e a s e  c o s t s .  T h e  j u d i c i a l  e v a l u a t i o n  p r o c e s s  i s  i n t e g r a l  

t o  r e t e n t i o n  e l e c t i o n s .  T h e  J u d i c i a l  C o u n c i l  p r o v i d e s  v o t e r s  w i t h  i m p o r t a n t  i n f o r m a t i o n  o n  

t h e  p e r f o r m a n c e  o f  e a c h  j u d g e  o r  j u s t i c e ,  s o  t h a t  v o t e r s  c a n  m a k e  i n f o r m e d  r e t e n t i o n  

d e c i s i o n s .  I n c r e a s i n g  t h e  f r e q u e n c y  o f  r e t e n t i o n  e l e c t i o n s  w o u l d  i n c r e a s e  t h e  n u m b e r ,  a n d  

t h u s  t h e  c o s t ,  o f  t h e s e  e v a l u a t i o n s .

/ ?



A lask a’s current retention term s are in line w ith retention term s in other m erit 

selection  states. T w e n t y  o th e r  s ta te s  h a v e  m e r it  s e l e c t i o n  a n d  r e te n t io n  la w s  s im ila r  to  

A la s k a ’s . R e t e n t io n  te r m s  in  m a n y  o f  t h o s e  s t a t e s  a re  s im i la r  to  o r  lo n g e r  th a n  A la s k a ’s  

c u r r e n t te r m s .

R e t e n t io n  te r m s  in  C o lo r a d o , S o u th  C a r o lin a  a n d  U t a h  are  id e n t ic a l  to  A la s k a ’s . S i x  

s ta te s  h a v e  r e te n t io n  te r m s  lo n g e r  th a n  A la s k a ’s: C a l i f o r n ia  ( 1 2  y e a r s  s u p r e m e , 6  y e a r s  tr ia l  

c o u r t ) , H a w a i i  ( 1 0  y e a r  te r m s ) , In d ia n a  ( 1 0  y e a r s  s u p r e m e  c o u r t , 6  y e a r s  s u p e r io r  c o u r t s ) ,  

M a r y la n d  ( 1 0  y e a r s ) ,  M a s s a c h u s e t t s  ( to  a g e  7 0 )  a n d  M is s o u r i  ( 1 2  y e a r s  s u p r e m e  c o u r t , 6  

y e a r s  c ir c u it  c o u r t ) .

R e te n t io n  te r m s  in  e ig h t  o th e r  s ta te s  a re  s ig n i f i c a n t ly  lo n g e r  th a n  th e  te r m s  p r o p o s e d  

in  o J R  2 2 :  F lo r id a  ( 6  y e a r s  s u p r e m e , 6  y e a r s  c ir c u it ) ,  I o w a  ( 8  y e a r s ,  6  y e a r s ) ,  N e b r a s k a  ( 6  

y e a r s ) ,  N e w  M e x i c o  (8  y e a r s  fo r  a p p e l la te , 6  y e a r s  fo r  d is t r ic t ) ,  S o u th  D a k o ta  ( 8  y e a r s  fo r  

s u p r e m e  c o u r t ) , T e n n e s s e e  (8  y e a r s  s u p r e m e  c o u r t ) ,  V e r m o n t  ( 6  y e a r s ) ,  W y o m in g  ( 8  y e a r s  

fo r  s u p r e m e . 6  y e a r s  fo r  d is tr ic t  c o u r t) .

E v e n  th e  s ta te s  w ith  th e  s h o r te s t  r e te n t io n  te r m s  h a v e  lo n g e r  term s th a n  are  p r o p o s e d  

in  S J R  2 2 :  A r iz o n a  ( 6  y e a r s  s u p r e m e , 4  y e a r s  s u p e r io r ) ,  K a n s a s  ( 6  y e a r s  s u p r e m e  c o u r t , 4  

y e a r s  d is t r ic t  c o u r t ) , O k la h o m a  (6  y e a r s  s u p r e m e  c o u r t , 4  y e a r s  d is tr ic t  c o u r t ) .

S h o r t e r  t e r m s  w i l l  t e n d  to  d i s c o u r a g e  t h e  m o s t  h ig h ly  q u a l i f i e d  p e o p l e  f r o m  

s e e k in g  j u d i c ia l  o f f ic e .  S h o r t-te r m  p o s it io n s  are in h e r e n t ly  le s s  a ttr a c tiv e  b e c a u s e  o f  th e  la c k  

o f  j o b  s e c u r ity . H ig h ly  s k i l le d  a tto r n e y s  w ith  w e l l  e s t a b l i s h e d  p r a c t ic e s  w ii l  b e  le s s  in c l in e d  

to  le a v e  th e ir  p r iv a te - s e c to r  p o s i t io n s  k n o w in g  th a t th e y  m u s t  s ta n d  fo r  r e te n tio n  at fo u r  y e a r  

in te r v a ls .

/ ■/



V o t e r s  a l r e a d y  h a v e  a n  e a r l y  o p p o r t u n i t y  t o  v o t e  o n  s u p r e m e  c o u r t  j u s t i c e s  a n d  

s u p e r i o r  c o u r t  j u d g e s .  A l a s k a ’ s  r e t e n t i o n  s y s t e m  r e q u i r e s  n e w l y  a p p o i n t e d  s u p e r i o r  c o u r t  

j u d g e s  a n d  j u s t i c e s  t o  f i r s t  s t a n d  f o r  r e t e n t i o n  a f t e r  a  s h o r t ,  p r o b a t i o n a r y  t e r m  ( t h r e e  y e a r s  

a f t e r  a p p o i n t m e n t ) .  T h i s  e v a l u a t i o n  p e r i o d  g i v e s  j u d g e s  e a r l y  f e e d b a c k  o n  t h e i r  p e r f o r m a n c e  

a n d  g i v e s  v o t e r s  a n  e a r l y  c h a n c e  t o  u n s e a t  t h e m  i f  n e c e s s a r y .



T h e  A l a s k a  J u d i c i a l  C o u n c i l  o p p o s e s  s h o r t e n i n g  r e t e n t i o n  t e r m s  t o  

f o u r  y e a r s  a s  p r o p o s e d  b y  S J R  1 5

A laska's Constitution strikes the righ t balance between public accountability and jud ic ia l 
independence. Even a cursory review o f  the minutes o f  the Constitutional convention shows that 
A laska’ s Constitutional delegates worked hard to create a judicial merit selection system that 
delicately balances the public’ s right to an accountable judiciary with the important goal o f  on 
independent judiciary able to protect the Constitutional rights o f  citizens. The current proposal to 
change ■ etemion terms would upset that balance and damage the integrity o f  Article IV . Indeed, the 
drafters o f  our constitution specifically considered and rejected lowering the retention term fo r  
supreme court justices to even six years. The American Judicature Society recommends retention 
terms o f  at least eight years.

Sho rte r terms discourage qualified attorneys Irom  applying. Shorter retention terms, with the 
lesser jo b  security they entail, w ill discourage highly qualified judicial applicants. This w ill be 
especially true fo r experienced and successful private practitioners. The rendt o f  SJR J 5 may be a 
lesser qualified judiciary with less experience representing private citizens..

Increased numbers o f  judges on the ba llo t decrease voters' scrutiny o f individual judges. A t
each general election voters are bombarded with information about candidates and ballot 
propositions leading to what arc referred to as “ bed-sheet ballots." Voters already have limited tim» 
to study information on judges standing fo r retention. (There arc 33 judges now scheduled to be on 
the ballot this year.) Increasing th-.:, numbers o f judges on the ballot would only exacerbate that 
problem.

Sho rte r retention terms increase costs. An integral part o f  retention election^ is the retention 
evaluation process. The Judicial Council gathers extensive information on each judge or justice and 
provides that information to the voters so that they can make informed retention decisions. 
Increasing the frequency o f  retention elections would increase the costs o f  the evaluation or* in the 
alternative, lead to a less intensive evaluation. Election costs also would increase.

A laska's cu rren t retention terms are in line with retention terms in o ther merit selection states.
Twenty other states have merit selection and retention laws similar to A laska’ s. Retention terms in 
many o f  those states arc sim ilar to or longer than A laska’s current terms, while only three o f  those 
states have terms even approaching the four yean proposed in SJR 15. No other merit selection 
states have terms as short as proposed by SJR 15.

Retention terms in Colorado, Indiana, South Carolina and Utah arc identical to AlailoVs. Five states 
have longer retention terms longer than Alaska's: CaJifom ia(12 years supreme, 6 years tria l coun), 
Hawaii j flO year tcnm ),\M«rylandK 10 years), Massachusetts (to age 70) and Missouri (12  years 
supreme court, 6 years circuit court).



Retention terms in right other stales are significantly longer than the terms proposed in SJR 15: 
Florida (6  yutrs supreme, 6 years circuit), Iowa (8 years, 6 years), Nebraska (6  years), New Mexico 
(8  years fo r appellate, 6  years fo r district), South Dakota (8 years for supreme court), Tennessee (8 
years supreme court)/Vermont {6 years), Wyoming (8 years fo r supreme, 6 years fo r district coun).

Only three states have retention terms even approaching the terms proposed in SJR 15: Arizona (6  
years supreme, 4 years superior), Kansas (6 years sapmnecourt, 4 years district court), Oklahoma 
(6 years supreme court, 4 years district court).

The Jud ic ia l Council's thorough evaluation process is m ore effective in ensuring public 
accountability than sho rte r retention terms. Alaska has a system o f  judicial performance 
evaluation that is used as a model throughout the United States aud in many other countries. The 
Judicial Council has created a system in which more than 7,500 people in  1998 had an opportunity 
to critique judicial performance. Citizens commenting inchided jurors, citizens i t  public hearings, 
police, probation officers, social workers, ootirt employees, attorneys and independent court 
watchers. Their input was summarized and considered by the Judicial Council along with detailed 
information about appellate affirmances and reversals, peremptory challenges, promptness, conflicts 
o f  interest and other aspects o f  performance. The information was available throughout the state in 
news articles, on the Internet, in the Alaska Voters’ Pamphlet and through other media.

The Judicia l Council a lready conducts m id-term evaluations o f  Judges. The Council conducts 
attorney and peace o fficer surveys every two years o f  judges who are on the ballot that year, or who 
w ill be on the ballot 2  f t  yeais in the future. The mid-term evaluation gives judge, a chance to 
improve performance and the Council advance notice o f  any problems.

Voters a lready have an ea r ly  opportunity to vote on supreme court justices and superior court 
judges. A laska’s retention system requires newly appointed superior court judges and justices to 
first stand fo r retention after a short, probationary tarn (throe years after appointment). This 
evaluation period gives judges early feedback on their performance and gives voters an early chance 
to assess the judges.

Conclusion. Alaska already has a system that emphasizes both judicial accountability and judicial 
independence. A  thorough evaluation gi ves Alaska voters more information onjudici ml performance 
than is available anywhere else in the world. The judicial independence so prized by our 
constitutional drafters allows courts to protect the constitutional rights o f  Alaskans. Shortening 
retention terms as proposed in SJR 15, shorter than in any merit selection state, w ill upset this 
delicate balance. The change is unnecessary, expensive, and would discourage quality judicial 
applicants. Ultimately, the goal o f  the Judicial Council i s  to maximize judicial excellence. T h i s  

proposal is counterproductive to that goal.

I f
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Sponsor Statement -  SJR 15
SJR 15 proposes amendments to the Constitution o f the State of Alaska that arc designed to bring a 
measure o f public involvement to the judicial selection process, and to increase the judicial branch's 
accountability to Alaskans. It docs so m three ways.

First, SJR 15 allows the governor to fi ll court vacancies by appointing any attorney who meets the 
qualifications set out in the constitution and sure sututes. This differs from  the c u r r e n t  system, in which 
the governor’ s choices arc limited to only those nominees selected by the Alaska Judicial Council (AJC). 
a body which has lia le  political accountability. Three o f the six voting members on the AJC arc selected 
by the Alaska Bur Association and are not required to undergo any type o f  confirmation process. The 
other three are non-attorney members appointed by the governor and subject to legislative confirmation. 
Since AJC mem fxrs serve lengthy six-year terms, and only ha lf are chosen by elected officials 
accountable to the voters, opportunities to change the composition o f the council arc exceedingly rare.

Under Article IV , Section 5  o f the Alaska Contritution. the .AJC is allowed to submit as few u  two names 
to the governor to f i l l each judicial vacancy. Out o f the thousands o f attorneys in Alaska, the governor 
can choose on ly umong those hand-picked few approved by AJC. This makes the governor’s 
appointment power largely ceremonial. A committee o f a x  persons exercises near total control over who 
is permitted to serve in one o f  the three branches o f state government. There is no other example in our 
constitutional order o f such enormous power being concentrated in the hands o f  a few non-elected 
functionaries. It is also noteworthy that three o f the six AJC members arc attorneys who are permitted to 
represent clients in the courtrooms o f  judges who may some day apply and be considered by the AJC to 
fill future vacancies on higher courts.

The second change proposed by SJR 15 is to require legislative confirmation o f the governor’ s 
appointments to fi l l vacancies on the superior court and supreme coun. This is sim ilar to the federal 
system, in which the president’ s appointees to fill vacancies on the federal bench are confirmed by the 
U.S. Senate. Many other states also require some form o f legislative confirmation, which allows the 
public to participate in the process through their elected representative!!. Confirmation hearings provide a 
valuable opportunity fo r  judicial nominees to be questioned about their philosophy on interpreting and 
applying statutory and constitutional law.

Finally, SJR 15 would increase the frequency o f judicial retention elections. Currently, each superior 
court judge and supreme coun justico is subject to approval or rejection by the voters at the first general 
election held more than three years after he or she is appointed. After the initial retention election 
supreme court justices are up fo r approval or rejection every tenth year and superior court judges every 
sixth year. SJR 15 changes these intervals to six years fo r supremo court justices and four years for 
superior coun judges This change w ill provide Alaska voters more frequent opportunities to assess the 
performance o f those who scr'-~ us in the judicial branch o f government.

Prepared by M ike Pau ley, S ta ff A ide to Senator Loren  Leman (907-465-3841) 
Last updated: M arch 22 , 2000
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Resolution Proposes Increased Accountability from Judiciary

Juneau -  A proposed constitutional amendment introduced today by Senator Loren Leman (R - 
Anchoragc) and Senator Dave DonJcy (R-Anchoragc:) will provide increased accountability from 
state judges and change the process fo r filling judicinl vacancies.

“ The role o f the court system in Alaska government has changed in Tecent years, and this change 
has nor been fo r the better," stated Senaror Leman. ‘'Increasingly, state judges have abandoned their 
constitutional role as interpreterr o f the law, and are Instead beginning to writ* the law. But this is 
the responsibility o f elected public officials, who arc accountable to the people. I f  judges continue 
to act as policymakers, then we need to allow the vottrs and the other two branches o f government 
to place some checks on their growing power.”

Scnato Joint Resolution 15 provides fo r more frequent retention elections o f judicial officers. 
Supreme court justices would appear on the ballot once every six yean, instead o f the current ten 
year term. Likewise, superior court judges would appear on the ballot every fourth year instead o f 
every six yean. SJR 15 also changes the judicial appointment process by allowing the governor to 
appoint any licensed attorney in Alaska to fi l l judicial vacancies, instead o f  limiting the governor's 
selection to a small list o f nominees approved by the nuomey-dominiied Alaska Judicial Council. 
The governor's judicial appointees would not take office until confirmed by a majority o f  the 
legislature meeting in join t session, just as tl>e U.S. Senate confirms all Presidential appointees to 
the federal courts.

"This amendment w ill help restore the delicate balance o f power between our three branches o f 
government,”  commented Senator Leman. “ Judges are servants o f the people, similar to other 
government officials, and must be accountable to the people." SJR 15 w ill allow the governor, the 
legislature, and the voters to have greater input in the judicial selection process..

Senator Donley noted that the Supreme Court's Bess v. Ulmer decision last year provides a vivid 
example o f why Judicial reform is needed, "In the Bess decision, the Supreme Court denied the 
people o f Alaska their nght to vote on a constitutional amendment related to prisoners’ rights, 
without even allowing the parties to brief the issue. This amendment was designed to correct the 
worst excesses o f the flawed Cleary settlement, as well as several other court decisions giving 
convicted prisoners in Alaska special rights. With the Bess ruling, voters have been denied the 
opportunity to correct this court's previous flawed decisions. That tecs a dangerous precedent that 
undermines democratic self-government in Alaska.”

###
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Alaska’s Constitution strikes the right balance between pubiic accountability and judicial 
independence. E v e n  a c u r s o r y  r e v ie w  o f th e  m in u te s  o f th e  C o n s t i t u t io n a l c o n v e n t io n  s h o w s  th a t 
A la s k a 's  C o n s t i t u t io n a l d e le g a te s  w o r k e d  h a rd  to  c r e a t e  a ju d ic ia l m e r i t s e le c t io n  s y s te m  th a t 
d e l ic a te ly  b a la n c e s  th e  p u b l ic ’s  r ig h t to  a n  a c c o u n ta b le  ju d ic ia r y  w ith  th e  im p o r ta n t g o a l o f a n  
in d e p e n d e n t ju d ic ia r y  a b le  to  p r o te c t th e  C o n s t i t u t io n a l r ig h ts  o f c i t iz e n s . T h e  c u r r e n t p r o p o s a l to  
c h a n g e  r e te n t io n  te rm s  w o u ld  u p s e t th a t b a la n c e  a n d  d a m a g e  th e  in te g r i t y  o f  A r t ic le  IV . In d e e d , 
th e  d r a f t e r s  o f o u r  c o n s t i t u t io n  s p e c i f ic a l ly  c o n s id e r e d  a n d  r e je c te d  lo w e r in g  th e  r e te n t io n  te rm  fo r  
s u p r e m e  c o u r t ju s t ic e s  to  s ix  y e a r s . T h e  A m e r ic a n  J u d ic a t u r e  S o c ie ty  r e c o m m e n d s  re te n t io n  te rm s  
o f a t le a s t e ig h t y e a r s .

Shorter terms discourage qualified attorneys from applying. S n o r t e r  r e te n t io n  te rm s , w ith  th e  
le s s e r  jo b  s e c u r i t y  th e y  e n ta i l , w il l d is c o u r a g e  h ig h ly  q u a l i f ie d  ju d ic ia l a p p l ic a n ts . T h is  w i l l b e  
e s p e c ia l ly  t r u e  fo r  e x p e r ie n c e d  a n d  s u c c e s s f u l p r iv a te  p r a c t i t io n e r s . T h e  r e s u l t o f S J R  2 2  m a y  b e  
a le s s e r q u a l i f ie d  ju d ic ia r y  w ith  le s s  e x p e r ie n c e  r e p r e s e n t in g  p r iv a te  c i t iz e n s  a n d  b u s in e s s e s .

Increased numbers of judges on the ballot decrease voters’ scrutiny of individual judges. 
A t e a c h  g e n e r a l e le c t io n  v o te r s  a r e  b o m b a r d e d  w ith  in fo rm a t io n  a b o u t c a n d id a te s  a n d  b a l lo t 
p r o p o s i t io n s  le a d in g  to  w h a t a r e  r e fe r r e d  to  a s  " b e d - s h e e t b a l lo ts . "  V o te r s  a l r e a d y  h a v e  l im ite d  t im e  
to  s tu d y  in fo rm a t io n  o n  ju d g e s  s ta n d in g  fo r  r e te n t io n . ( T h e r e  w e r e  3 0  ju d g e s  o n  th e  b a l lo t th is  p a s t 
y e a r . )  In c r e a s in g  th e  n u m b e r s  o f ju d g e s  o n  th e  b a l lo t w o u ld  o n ly  e x a c e r b a t e  th a t p ro b le m .

Shorter retention terms increase costs. A n  in te g r a l p a r t o f r e te n t io n  e le c t io n s  is th e  r e te n t io n  
e v a lu a t io n  p r o c e s s . T h e  J u d ic ia l C o u n c i l g a th e r s  e x te n s iv e  in fo rm a t io n  o n  e a c h  ju d g e  o r ju s t ic e  a n d  
p r o v id e s  th a t in fo rm a t io n  to  th e  v o te r s  s o  th a t th e y  c a n  m a k e  in fo rm e d  r e te n t io n  d e c is io n s . 
In c r e a s in g  th e  f r e q u e n c y  o f r e te n t io n  e le c t io n s  w o u ld  in c r e a s e  th e  c o s t s  o f th e  e v a lu a t io n  o r , in  th e  
a l te r n a t iv e , le a d  to  a le s s  in te n s iv e  e v a lu a t io n . E le c t io n  c o s t s  a ls o  w o u ld  in c r e a s e .

Alaska's current retention terms are in line with retention terms in other merit selection 
states. T w e n t y  o th e r  s ta te s  h a v e  m e r i t s e le c t io n  a n d  r e te n t io n  la w s  s im i la r  to  A la s k a ’s R e te n t io n  
te rm s . In m a n y  o f th o s e  s ta te s  th e y  a r e  s im i la r  to  o r lo n g e r th a n  A la s k a ’s c u r r e n t te rm s , w h i le  o n ly  
th r e e  o f th o s e  s ta te s  h a v e  te rm s  a s  s h o r t a s  th e  s ix  y e a r s  p r o p o s e d  in S J R  2 2 .
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P a g e  2

R e te n t io n  te rm s  in  C o lo r a d o , In d ia n a , S o u th  C a r o l in a  a n d  U ta h  a re  id e n t ic a l to  A la s k a 's . F iv e  s ta te s  
h a v e  lo n g e r r e te n t io n  te rm s  lo n g e r th a n  A la s k a ’s : C a l i fo r n ia  (1 2  y e a r s  s u p r e m e , 6  y e a r s  t r ia l c o u r t ) , 
H a w a i i ( 1 0  y e a r  te rm s ) , M a r y la n d  (1 0  y e a r s ) , M a s s a c h u s e t t s  ( to  a g e  7 0 ) a n d  M is s o u r i ( 1 2  y e a r s  
s u p r e m e  c o u r t , 6  y e a r s  c i r c u i t c o u r t ) .

£ 2 -
R e te n t io n  te rm s  in e ig h t o th e r  s ta te s  a r e  lo n g e r  th a n  th e  te rm s  p r o p o s e d  in S J R  hfr. F lo r id a  (6 
y e a r s  s u p r e m e , 6  y e a r s  c ir c u i t ) , Io w a  (8  y e a r s , 6 y e a r s ) , N e b r a s k a  (6  y e a r s ) , N e w  M e x ic o  (8  y e a r s  
fo r a p p e l la t e , 6  y e a r s  f o r  d is t r ic t ) , S o u th  D a k o ta  (8  y e a r s  f o r  s u p r e m e  c o u r t ) , T e n n e s s e e  (8  y e a r s  
s u p r e m e  c o u r t ) , V e rm o n t (6  y e a r s ) , W y o m in g  (8  y e a r s  f o r  s u p r e m e , 6 y e a r s  f o r  d is t r ic t c o u r t ) .

2 -2 -
O n ly  th r e e  s ta te s  h a v e  re te n t io n  te rm s  a s  s h o r t a s  th e  te rm s  p r o p o s e d  in S J R  A r iz o n a  (6  y e a r s  
s u p r e m e , 4  y e a r s  s u p e r io r ) , K a n s a s  (6  y e a r s  s u p r e m e  c o u r t , 4  y e a r s  d is t r i c t c o u r t ) , O k la h o m a  (6 
y e a r s  s u p r e m e  c o u r t , 4  y e a r s  d is t r ic t c o u r t ) .

The Judicial Council’s thorough evaluation process is more effective in ensuring public 
accountability than shorter retention terms. A la s k a  h a s  a s y s te m  o f ju d ic ia l p e r fo rm a n c e  
e v a lu a t io n  th a t is  u s e d  a s  a m o d e l th r o u g h o u t th e  U n i te d  S ta te s  a n d  in m a n y  o th e r  c o u n t r ie s . T h e  
J u d ic ia l C o u n c i l h a s  c r e a te d  a s y s te m  in  w h ic h  a b o u t 1 0 ,0 0 0  A la s k a n s  in  2 0 0 0  h a d  a n  o p p o r tu n i t y  
to  c r i t iq u e  ju d ic ia l p e r fo rm a n c e . C i t iz e n s  c o m m e n t in g  in c lu d e d  ju r o r s , c i t iz e n s  a t p u b l ic  h e a r in g s , 
p o l ic e , p r o b a t io n  o f f ic e r s , s o c ia l w o r k e r s , c o u r t e m p lo y e e s , a t t o r n e y s  a n d  in d e p e n d e n t c o u r t 
w a tc h e r s . T h e i r  in p u t w a s  s u m m a r iz e d  a n d  c o n s id e r e d  b y  th e  J u d ic ia l C o u n c i l a lo n g  w ith  d e ta i le d  
in fo rm a t io n  a b o u t a p p e l la t e  a f f i rm a n c e s  a n d  re v e r s a ls , p e r e m p to r y  c h a l le n g e s , p r o m p tn e s s , 
c o n f l ic ts  o f in te r e s t a n d  o th e r a s p e c t s  o f p e r fo rm a n c e . T h e  in fo rm a t io n  w a s  a v a i la b le  th r o u g h o u t 
th e  s ta te  in n e w s  a r t ic le s , o n  th e  In te r n e t , in  th e  A la s k a  V o t e r s ’ P a m p h le t a n d  th r o u g h  o th e r  m e d ia .

T h e  Judicial Council already conducts mid-term evaluations of judges. T h e  C o u n c i l c o n d u c t s  
a t t o r n e y  a n d  p e a c e  o f f ic e r  s u r v e y s  e v e r y  tw o  y e a r s  o f ju d g e s  w h o  a r e  o n  th e  b a l lo t th a t y e a r , o r 
w h o  w il l b e  o n  th e  b a l lo t 2  > 2 y e a r s  in th e  fu tu r e . T h e  m id - te rm  e v a lu a t io n  g iv e s  ju d g e s  a c h a n c e  
to  im p r o v e  p e r fo rm a n c e  a n d  th e  C o u n c i l a d v a n c e  n o t ic e  o f a n y  p r o b le m s .

Voters already have an early opportunity to vote on supreme court justices and superior 
court judges. A la s k a 's  r e te n t io n  s y s te m  re q u ir e s  n e w ly  a p p o in t e d  s u p e r io r  c o u r t ju d g e s  a n d  
ju s t ic e s  to  f i r s t s ta n d  fo r  r e te n t io n  a f t e r  a s h o r t , p r o b a t io n a r y  te rm  ( th r e e  y e a r s  a f t e r  a p p o in tm e n t ) . 
T h is  e v a lu a t io n  p e r io d  g iv e s  ju d g e s  e a r ly  fe e d b a c k  o n  th e i r  p e r f o rm a n c e  a n d  g iv e s  v o te r s  a n  e a r ly  
c h a n c e  to  a s s e s s  th e  ju d g e s .

Conclusion. A la s k a  a l r e a d y  h a s  a  s y s te m  th a t e m p h a s iz e s  b o th  ju d ic ia l a c c o u n t a b i l i t y  a n d  ju d ic ia l 
in d e p e n d e n c e . A  th o r o u g h  e v a lu a t io n  g iv e s  A la s k a  v o te r s  m o r e  in fo rm a t io n  o n  ju d ic ia l p e r fo rm a n c e  
th a n  is a v a i la b le  a n y w h e r e  e ls e  in th e  w o r ld . T h e  ju d ic ia l in d e p e n d e n c e  s o  p r iz e d  b y  o u r 
c o n s t i t u t io n a l d r a f t e r s  a l lo w s  c o u r t s  to  p r o te c t th e  c o n s t i t u t io n a l r ig h ts  o f  A la s k a n s . S h o r te n in g  
re te n t io n  te rm s  a s  p r o p o s e d  in S J R  2 2  w i l l u p s e t th is  d e l ic a te  b a la n c e . T h e  c h a n g e  is  u n n e c e s s a r y , 
e x p e n s iv e , a n d  w o u ld  d is c o u r a g e  q u a l i t y  ju d ic ia l a p p l ic a n ts . U l t im a te ly , th e  g o a l o f th e  J u d ic ia l 
C o u n c i l is  to  m a x im iz e  ju d ic ia l e x c e l le n c e . T h is  p r o p o s a l is  c o u n te r p r o d u c t iv e  to  th a t g o a l .



ALASKA COURT SYSTEM 
Slate of Alaska Court System 

Office of the Administrative Director
30? K  Street 

Anchorage, Alaska 99501 
(907) 264-0547

Stephanie J. Cole (907) 264-0881
Administrative Director scolc(S)courts.statc.ak.us

T H E  A L A S K A  C O U R T  S Y S T E M  O P P O S E S  C S S J R  2 2  M U D )

C S S J R  2 2  ( J U D )  w o u l d  s h o r t e n  t h e  p e r i o d s  b e t w e e n  r e ' t n t i o n  e l e c t i o n s  f o r  s u p r e m e  c o u r t  

j u s t i c e s  a n d  s u p e r i o r  c o u r t  j u d g e s .  T h e  p r o p o s e d  s h o r t e n e d  r e t e n t i o n  p e r i o d s  w o u l d  

i n c r e a s e  c o s t s  t o  t h e  s t a t e ,  l o w e r  v o t e r s ’  s c r u t i n y  o f  i n d i v i d u a l  j u d g e s ,  a n d  a r e  n o t  i n  l i n e  

w i t h  r e t e n t i o n  t e r m s  i n  o t h e r  m e r i t  s e l e c t i o n  s t a t e s .

T h e  p e o p l e  o f  A l a s k a  h a v e  t h e  o p p o r t u n i t y  t o  a p p r o v e  o r  r e j e c t  j u d g e s  a t  p e r i o d i c  

r e t e n t i o n  e l e c t i o n s .  A l a s k a  h a s  t h e  n a t i o n ' s  m o s t  e x t e n s i v e  s y s t e m  f o r  s e e k i n g  p u b l i c  i n p u t  

o n  r e t e n t i o n .  T h e  J u d i c i a l  C o u n c i l  s u r v e y s  l a w y e r s ,  l a w  e n f o r c e m e n t  o f f i c e r s ,  j u r o r s ,  c o u r t  

e m p l o y e e s  a n d  c h i l d r e n ’ s  c a s e w o r k e r s .  I t  l o o k s  a t  a  j u d g e ’ s  d i s c i p l i n a r y  r e c o r d ,  

d i s q u a l i f i c a t i o n s  f r o m  a s s i g n e d  c a s e s ,  a p p e l l a t e  r e c o r d ,  a n d  t h e  e v a l u a t i o n  b y  t h e  

C o u r t W a t c h  p r o g r a m .  T h e  J u d i c i a l  C o u n c i l  h o l d s  p u b l i c  h e a r i n g s  t o  a l l o w  p e o p l e  t o  t e s t i f y  

a b o u t  t h e i r  e x p e r i e n c e s  w i t h  j u d g e s  w h o  a r c  s t a n d i n g  f o r  r e t e n t i o n .  M o s t  o f  t h i s  i n f o r m a t i o n  

i s  m a d e  a v a i l a b l e  t o  t h e  v o t e r s .  A  j u d g e  w i l l  b e  v o t e d  o u t  o f  o f f i c e  i f  e n o u g h  v o t e r s  a r c  

u n h a p p y  w i t h  t h e  j u d g e ’ s  p e r f o r m a n c e .

I



T h e  f o l l o w i n g  p e r i o d s  b e t w e e n  r e t e n t i o n  e l e c t i o n s  a r e  e s t a b l i s h e d  i n  t h e  A l a s k a  

C o n s t i t u t i o n :

>  S u p r e m e  C o u r t  J u s t i c e :  A t  f i r s t  g e n e r a l  e l e c t i o n  h e l d  m o r e  t h a n  t h r e e  y e a r s  

a f t e r  a p p o i n t m e n t ,  a n d  t h e n  e v e r y  1 0 l h  y e a r

>  S u p e r i o r  C o u r t  J u d g e :  A t  t h e  f i r s t  g e n e r a l  e l e c t i o n  h e l d  m o r e  t h a n  t h r e e  

y e a r s  a f t e r  a p p o i n t m e n t ,  a n d  t h e n  e v e r y  6 l h  y e a r

A l a s k a ’ s  C o n s t i t u t i o n  s t r i k e s  t h e  r i g h t  b a l a n c e  b e t w e e n  p u b l i c  a c c o u n t a b i l i t y  a n d  

j u d i c i a l  i n d e p e n d e n c e .  A l a s k a ’ s  C o n s t i t u t i o n a l  d e l e g a t e s  w o r k e d  h a r d  t o  c r e a t e  a  j u d i c i a l  

m e r i t  a n d  s e l e c t i o n  s y s t e m  t h a t  d e l i c a t e l y  b a l a n c e s  t h e  p u b l i c ’ s  r i g h t  t o  a n  a c c o u n t a b l e  

j u d i c i a r y  w i t h  t h e  i m p o r t a n t  g o a l  o f  a  s t r o n g  a n d  i n d e p e n d e n t  j u d i c i a l  y .  T h e  c u r r e n t  p r o p o s a l  

t o  c h a n g e  r e t e n t i o n  t e r m s  w o u l d  u p s e t  t h a t  b a l a n c e  a n d  d a m a g e  t h e  i n t e g r i t y  o f  A r t i c l e  I V .  

T h e  c o n v e n t i o n  m i n u t e s  s h o w  t h a t  t h e  d r a f t e r s  s p e c i f i c a l l y  c o n s i d e r e d  a n d  r e j e c t e d  a  

p r o p o s a l  t o  d e c r e a s e  t h e  r e t e n t i o n  t e r m  f o r  s u p r m e  c o u r t  j u s t i c e s  t o  s i x  y e a r s .

S h o r t e n i n g  r e t e n t i o n  t e r m s  w o u l d  d e c r e a s e  v o t e r s ’  s c r u t i n y  o f  i n d i v i d u a l  j u d g e s .  

S h o r t e n i n g  r e t e n t i o n  t e r m s  w o u l d  c a u s e  m o r e  j u d g e s  t o  b e  o n  t h e  b a l l o t  a t  e a c h  g e n e r a l  

e l e c t i o n .  V o t e r s  a r e  b o m b a r d e d  w i t h  i n f o r m a t i o n  a b o u t  c a n d i d a t e s  a n d  b a l l o t  p r o p o s i t i o n s .  

V o t e r s  h a v e  l i m i t e d  t i m e  t o  s t u d y  i n f o r m a t i o n  o n  j u d g e s  s t a n d i n g  f o r  r e t e n t i o n ,  a n d  

i n c r e a s i n g  t h e  n u m b e r  o f  j u d g e s  o n  t h e  b a l l o t  w o u l d  o n l y  e x a c e r b a t e  t h a t  p r o b l e m .

S h o r t e r  r e t e n t i o n  t e r m s  i n c r e a s e  c o s t s .  T h e  j u d i c i a l  e v a l u a t i o n  p r o c e s s  i s  i n t e g r a l  

t o  r e t e n t i o n  e l e c t i o n s .  T h e  J u d i c i a l  C o u n c i l  p r o v i d e s  v o t e r s  w i t h  i m p o r t a n t  i n f o r m a t i o n  o n  

t h e  p e r f o r m a n c e  o f  e a c h  j u d g e  o r  j u s t i c e ,  s o  t h a t  v o t e r s  c a n  m a k e  i n f o r m e d  r e t e n t i o n  

d e c i s i o n s .  I n c r e a s i n g  t h e  f r e q u e n c y  o f  r e t e n t i o n  e l e c t i o n s  w o u l d  i n c r e a s e  t h e  n u m b e r ,  a n d  

t h u s  t h e  c o s t ,  o f  t h e s e  e v a l u a t i o n s .



A l a s k a ’ s  c u r r e n t  r e t e n t i o n  t e r m s  a r e  i n  l i n e  w i t h  r e t e n t i o n  t e r m s  i n  o t h e r  m e r i t  

s e l e c t i o n  s t a t e s .  T w e n t y  o t h e r  s t a t e s  h a v e  m e r i t  s e l e c t i o n  a n d  r e t e n t i o n  l a w s  s i m i l a r  t o  

A l a s k a ’ s .  R e t e n t i o n  t e r m s  i n  m a n y  o f  t h o s e  s t a t e s  a r e  s i m i l a r  t o  o r  l o n g e r  t h a n  A l a s k a ’ s  

c u r r e n t  t e r m s .

R e t e n t i o n  t e r m s  i n  C o l o r a d o ,  S o u t h  C a r o l i n a  a n d  U t a h  a r e  i d e n t i c a l  t o  A l a s k a ’ s .  S i x  

s t a t e s  h a v e  r e t e n t i o n  t e r m s  l o n g e r  t h a n  A l a s k a ’ s :  C a l i f o r n i a  ( 1 2  y e a r s  s u p r e m e ,  6  y e a r s  t r i a l  

c o u r t ) ,  H a w a i i  ( 1 0  y e a r  t e r m s ) ,  I n d i a n a  ( 1 0  y e a r s  s u p r e m e  c o u r t ,  6  y e a r s  s u p e r i o r  c o u r t s ) ,  

M a r y l a n d  ( 1 0  y e a r s ) ,  M a s s a c h u s e t t s  ( t o  a g e  7 0 )  a n d  M i s s o u r i  ( 1 2  y e a r s  s u p r e m e  c o u r t ,  6  

y e a r s  c i r c u i t  c o u r t ) .

R e t e n t i o n  t e r m s  i n  e i g h t  o t h e r  s t a t e s  a r e  l o n g e r  t h a n  t h e  t e r m s  p r o p o s e d  i n  C S S J R  2 2  

( J U D ) :  F l o r i d a  ( 6  y e a r s  s u p r e m e ,  6  y e a r s  c i r c u i t ) ,  I o w a  ( 8  y e a r s ,  6  y e a r s ) ,  N e b r a s k a  ( 6  

y e a r s ) ,  N e w  M e x i c o  ( 8  y e a r s  f o r  a p p e l l a t e ,  6  y e a r s  f o r  d i s t r i c t ) ,  S o u t h  D a k o t a  ( 8  y e a r s  f o r  

s u p r e m e  c o u r t ) ,  T e n n e s s e e  ( 8  y e a r s  s u p r e m e  c o u r t ) ,  V e r m o n t  ( 6  y e a r s ) ,  W y o m i n g  ( 8  y e a r s  

f o r  s u p r e m e .  6  y e a r s  f o r  d i s t r i c t  c o u r t ) .

O n l y  t h r e e  s t a t e s  h a v e  r e t e n t i o n  t e r m s  s i m i l a r  t o  t h o s e  p r o p o s e d  i n  C S S J R  2 2  ( J U D ) :  

A r i z o n a  ( 6  y e a r s  s u p r e m e .  - 1  y e a r s  s u p e r i o r ) ,  K a n s a s  ( 6  y e a r s  s u p r e m e  c o u r t ,  A  y e a r s  d i s t r i c t  

c o u r t ) ,  O k l a h o m a  ( 6  y e a r s  s u p r e m e  c o u r t .  A  y e a r s  d i s t r i c t  c o u r t ) .

S h o r t e r  t e r m s  w i l l  t e n d  t o  d i s c o u r a g e  t h e  m o s t  h i g h l y  q u a l i f i e d  p e o p l e  f r o m  

s e e k i n g  j u d i c i a l  o f f i c e .  S h o r t - t e r m  p o s i t i o n s  a r e  i n h e r e n t l y  l e s s  a t t r a c t i v e  b e c a u s e  o f  t h e  l a c k  

o f  j o b  s e c u r i t y .  H i g h l y  s k i l l e d  a t t o r n e y s  w i t h  w e l l  e s t a b l i s h e d  p r a c t i c e s  w i l l  b e  l e s s  i n c l i n e d  

t o  l e a v e  t h e i r  p r i v a t c - s e c t o r  p o s i t i o n s  k n o w i n g  t h a t  t h e y  m u s t  s t a n d  f o r  r e t e n t i o n  a t  f o u r  y e a r  

i n t e r v a l s .



V o t e r s  a l r e a d y  h a v e  a n  e a r l y  o p p o r t u n i t y  t o  v o t e  o n  s u p r e m e  c o u r t  j u s t i c e s  a n d  

s u p e r i o r  c o u r t  j u d g e s .  A l a s k a ’ s  r e t e n t i o n  s y s t e m  r e q u i r e s  n e w l y  a p p o i n t e d  s u p e r i o r  c o u r t  

j u d g e s  a n d  j u s t i c e s  t o  f i r s t  s t a n d  f o r  r e t e n t i o n  a f t e r  a  s h o r t ,  p r o b a t i o n a r y  t e r m  ( t h r e e  y e a r s  

a f t e r  a p p o i n t m e n t ) .  T h i s  e v a l u a t i o n  p e r i o d  g i v e s  j u d g e s  e a r l y  f e e d b a c k  o n  t h e i r  p e r f o r m a n c e  

a n d  g i v e s  v o t e r s  a n  e a r l y  c h a n c e  t o  u n s e a t  t h e m  i f  n e c e s s a r y .
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I would like to testify in favor of SJR 22, judicial retention. Most of 
the individuals who have testified thus far have all agreed that some 
accountability of judges to the electorate is desirable. Indeed several 
who have testified have made reference
to the minutes of our Constitutional Convention, which clearly show this 
concern was also shared by many of the delegates. Our founders were 
far-sighted in adopting a system in which accountability was to be 
balanced by stability in order to attract qualified candidates.
However, circumstances have demonstrated that what they were trying to 
achieve has not completely transpired. The current terms are too long 
to render any meaningful accountability to the electorate.

It has become clear over time that there are two main judicial 
philosophies: strict interpretation versus judicial activism. These
two ohilosophies are diametrically opposed to each other. They are 
analogous to the fundamental differences of opinions one finds between 
two political parties. In a real sense, a partisan spirit can be said 
to exist in the judiciary with these two philosophies. Therefore I 
think it is entirely appropriate to increase the accountability of 
judges to the electorate, who have a great stake in this issue.

To which of these philosophies a particular judge subscribes is a worthy 
and important issue that the voter takes into consideration in a 
retention election. Since the philosophy of judicial activism ascribes 
more power to the judiciary and less to the people through their elected 
representatives, it is important that voters have a more timely 
opportunity to weigh in on the actions of the judiciary through more 
frequent retention elections. Much damage can be done to the 
Constitution while the electorate is patiently waiting to express their 
opinion on the matter. Since the Constitution belongs to the people, we 
should allow the people a greater role in its protection from particular 
judicial philosophies.

I believe that judicial activism does great harm to our system. If the 
meaning of a document can be changed by a single person, a judge, why 
did we put such safeguards on the amendment process? The answer of 
course is that our founders never envisioned a single person having so 
much power. The Constitution is like a contract that we have all made 
with each other. If we want to change the terms of the contract, we 
should all have a say in it. That's the whole purpose of representative 
government. Judicial activism seems to be growing in Alaska. Because 
of this, it is essential that the people have an increased opportunity 
to express their satisfaction or dissatisfaction with this trend. More 
frequent judicial retention elections would achieve thin.

T h a n k  y o u ,

Kristina Johannes 
2928 McCollie Ave 
Anchorage, AK 99517
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