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SENA TE B ILL NO. 92

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY THE SENATE RULES COM M ITTEE BY REQUEST OF THE LEGISLATIVE BUDGET AND AUDIT 
COM M ITTEE

Introduced: 2/14/01 
Referred: State Affairs, Finance

A B ILL 

FO R AN A CT EN TITLED  

"A n Act relating to rem oval of m em bers of the board of trustees of the A laska 

Perm anent Fund C orporation ; and providing fo r an effective dat<^(’ ^ c ? 0 4 -  ^

BE IT  ENACTED BY T H E  LEG ISLA TU RE O F TH E  STATE OF ALASKA:

* Section 1. AS 37.13.070(a) is amended to read:

(a) The governor may remove a public member o f the board from office only 

for cause. A removal by the governor must be in writing and must state the reason for 

the removal. A member who is removed by the governor may not participate in board 

business and may not be counted for purposes o f  establishing a quorum after the 

member receives written notice o f removal from the governor.

* See. 2. This Act takes effect-immediotely-under AS 01.10.070(c).
J c 3 r )  \ } £ . 0 0 * |-

SB0092A -1-
11 e w  Te.vc U n d e r l i n e d  I DELETED TE XT BRACKETED]

SB 92
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IN TH E  L E G ISLA TU R E O F TH E STA TE O F A L A SK A  

T W E N T Y -SE C O N D  L E G ISLA TU R E - F IR S T  SESSIO N

BY THE SENATE FINANCE COM M ITTEE

O ffered:
R eferred:

Sponsor(s): SENATE RULES COM M ITTEE BY REQUEST OF TH E LEGISLATIVE BUDGET AND
AUDIT C O M M ITTE E

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to removal of members of the board of trustees of the Alaska 

Permanent Fund Corporation; and providing for an effective date of January 1,2004."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. A S 37.13.070(a) is am ended to read:

(a) T he governor m ay rem ove a  public m em ber o f  the board from  office only 

for cause. A  rem oval by the governor m ust be in w riting  and m ust state the reason for 

the rem oval. A  m em ber who is rem oved by the governor m ay not participate in board 

business and m ay not be counted for purposes o f  estab lishing  a  quorum  after the 

m em b er receives w ritten  notice o f  rem oval from the governor.

* Sec. 2. T h is  A ct takes effect January 1, 2004.

CS FOR SENATE BILL NO. 92(FIN)

-1- CSSB 92(F1N)
N e w  T e x t  U n d e r l i n e d  [DELETED TENT BRACKETED]
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SB 89
M e s s a g e  o f  J u n e  1 4  w a s  r e c e i v e d ,  s t a t i n g :

D e a r  P r e s i d e n t  P e a r c e :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I I ,  s e c .  1 5  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  I  

h a v e  v e t o e d  t h e  f o l l o w i n g  b i l l :

HOUSE C S  FO R  C S  FO R S E N A T E  B I L L  NO.

8 9 ( F I N )

A n  A c t  r e l a t i n g  t o  t h e  m e m b e r s  o f  c h e  b o a r d  a n d  

s t a f f  o f  t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n .

I  h a v e  t a k e n  t h i s  a c t i o n  o u t  o f  a  s t r o n g l y  h e l d  b e l i e f  t h a t  t h e  t r u s t e e s  

o f  t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  m u s t  b e  a n s w e r a b l e  t o  

A l a s k a n s  f o r  t h e  d e c i s i o n s  t h e y  m a k e  i n  m a n a g i n g  o v e r  $ 1 8  b i l l i o n  

o f  p u b l i c  m o n e y .  T h i s  b i l l ,  a m o n g  o t h e r  t h i n g s ,  w o u l d  c h a n g e  

e x i s t i n g  l a w  b y  m a k i n g  t r u s t e e s  r e m o v a b l e  o n l y  f o r  v e r y  s p e c i f i c  

c a u s e s .  U n d e r  e x i s t i n g  l a w ,  t h e  b o a r d  s e r v e s  a t  t h e  p l e a s u r e  o f  t h e  

g o v e r n o r  a n d  m u s t  a n s w e r  t o  t h e  g o v e r n o r  f o r  m a n a g e m e n t  d e c i s i o n s .

T h e  g o v e r n o r ,  i n  t u r n ,  m u s t  a n s w e r  t o  t h e  v o t e r s  f o r  t h e  g o v e r n o r s  

s t e w a r d s h i p  o f  t h e  A l a s k a  P e r m a n e n t  F u n d .  I t  i s  i n  t h i s  v e r y  b a s i c  

w a y  t h a t  t h e  A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  w i l l  r e m a i n  

r e s p o n s i v e  t o  t h e  w i l l  o f  t h e  p e o p l e .

S i n c e r e l y ,

/ s /

T o n y  K n o w l e s  

G o v e r n o r

Bill R oot:_______ f  Display History/Action f Clear Bill Root
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Alaska Permanent Fund Corporation
P.O. B ox 2 5 5 0 0  J u n e a u ,  A la s k a  9 9 8 0 2 -5 5 0 0  

(907) 4 6 5 -2 0 4 7

M E M O R A N D U M

DATE: March 19,2001

TO: Senator Pete Kelly, Co-Chair
Other Members o f the Senate Finance Committee

FROM : Robert D. Storer, Executive Director v,

SUBJECT: Senate Bill 92 -  Rem oval o f m em bers o f the B oard of
Trustees only for cause

On behalf o f the Board o f Trustees o f the Alaska Permanent Fund Corporation (APFC), I 
am requesting a hearing for Senate Bill 92, This legislation had two hearings in the 
Senate State Affairs Committee this session and passed out o f that committee on March 
13 th-.

SB 92 is an important improvement to current Permanent Fund law. This legislation 
changes AS37.13.070(a) to allow the Governor to remove a public member o f  the APFC 
Board “only for cause.” The enhanced continuity o f Board membership that this 
legislation provides is identical to that currently enjoyed by the Alaska State Pension 
Investment Board (ASPIB). Note: I have attached a memorandum prepared by our legal 
counsel which provides some helpful background on this issue.

The Board is unanimous in its support for this proposal because the members know, first 
hand, that it takes a great deal o f time to gain sufficient knowledge o f the Fund’s 
operations and investment policies to be able to make informed decisions. As an 
investment professional working with public funds in Alaska for the past 18 years, I can 
attest that the Permanent Fund is a mature fund and that overseeing its complex 
investment structure is necessarily a demanding tfsk. The institutional memory and 
experience o f longer-serving members is definitely helpful to new members in fulfilling 
their fiduciary responsibilities.

In short, we believe this bill serves die best interests o f the Fund and the people o f 
Alaska.
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Here is one example o f  why continuity is important. The Trustees recently decided not to 
invest in private equities even though over time we believe this asset class would provide 
superior returns to those provided by public equities. Because returns from private 
equities typically underperform in the short term and only generate their expected higher 
returns over time, investing in this asset class requires patience and an institutional 
commitment on the part o f the Board

Part o f why the Board decided against investing in private equities was because o f its 
collective concern that the next Governor might replace the entire Board at one time, 
thereby wiping out the Board’s history with -  and understanding o f -  this asset class, 
including memory o f the careful deliberative process this Board followed in considering 
alternative investments. Worse, new, inexperienced Trustees might simply choose to 
liquidate those investments at a time when returns are low, rather than staying the course 
for the longer term.

With removal only for cause, the next Governor will appoint t »vo cabinet members to the 
Board o f Trustees shortly after he or she takes office. A third (public) member will then 
be appointed in July o f  the first year o f the Governor’s term. In July of the following 
year, roughly one and one-half years after taking office, the Governor will appoint a 
second public member, with his or her appointments at that time constituting a majority 
o f the members o f the Board. This more deliberate schedule for filling Board seats would 
provide important continuity for the APFC that would likely not occur under the present 
appointment scheme by which a new Governor could summarily replace all Trustees at 
one time.

1 look forward to discussing this issue with you further and thank you for your 
consideration.

Attachment.
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There is no all-encompassing definition o f "just cause." This term does 
encompass, however, reasons that relate to an employee's performance in his or 
her job and the impact o f that performance on an employer's ability to attain its 
reasonable goals. "Just cause" also includes reasons based on an employer's 
legitimate budgetary or personnel requirements, unrelated to employee fault. "Just 
cause" does not include "reasons which are arbitrary, unfair, or generated out o f 
some petty vendetta." Lockhart v. Cedar Rapids Community Sch. Dist., 577 
N.W. 2d 845, 847 (Iowa 1998) (citations omitted)

In years o f exposure and study and thought, both to and o f the bad as well 
as the good, some conclusions have inevitably emerged, and one o f them is a 
definition o f what "just cause" probably is, for here and now. It seems to be that 
cause which, to a presumably-reasonable determiner ... appears to be (not 
necessarily is), fair and reasonable, when all o f the applicable facts and 
circumstances are considered, and are viewed in the light o f the ethic o f  the time 
and place. That's a mouthful, in words, but it really is only, bottom-line, another 
expression o f  the now-common expression, "fair shake." Hill & Westhoff, "No 
Song Unsung, No Wine Untasted," 47 Drake Law Review 399,411 (1999).

Here's my own shot at a definition o f "cause": Fair minded people will know it when they 
see it, taking into account the needs o f the office and the performance and conduct o f the 
incumbent.

II. "Cause" for Removal in the Alaska Statutes.

O f the terms "for cause," "good cause," and "just cause," "for cause" is used most 
frequently in the Alaska statutes to express a "cause" standard for removal o f a public officer or 
employee. That term appears in a total o f 15 different provisions. The "good cause" standard 
comes in second with a total o f three provisions. "Just cause" appears only once. Twelve o f 
these 19 "cause" provisions state only the simple standard, without either definition or example. 
Six provisions include multiple examples o f  "cause," such as AS 31.05.007(d) which provides 
that the governor may rem o/e a member o f the Alaska Oil and Gas Conservation Commission 
"for cause including but noc limited to incompetence, neglect o f  duty or misconduct in office" or 
AS 47.30.663(c) which provides for removal o f a member o f the Alaska Mental Health Board 
"only for cause, including, but not limited to, poor attendance or lack o f  contribution to the 
board’s work."2/  One provision, AS 08.04.030, provides only a single example o f "cause."

2/  The most comprehensive listing appears at AS 43.05.414(c), which provides examples o f  "good cause" for 
removal o f the state's administrative law judges. That provision states:

(c) In this section, "good cause" includes
(1) violation o f  the Alaska code o f  judicial conduct adopted by the Alaska

Supreme Court;
(2) conviction o f  a crime o f  moral turpitude;
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Under that section a member o f the Board o f Public Accountancy may be removed by the 
governor "for neglect o f  duty or other just cause." No statute attempts to set out a comprehensive 
definition o f  "cause."

It should be noted that, within the 19 provisions that require "cause" for removal o f  a 
public officer or employee, seven condition the standaro with the word "only" (i.e., "may be 
removed only for cause1'). The other 12, including AS 37.10.210(d) which establishes a "for 
cause" standard for removal o f members o f the Alaska State Pension Investment Board 
(ASPIB),3/  do not use "only" or any similar word o f  limitation. Because the role and 
responsibilities o f the APFC Board are so similar to those o f  ASPIB, I did not use the word 
"only" in the accompanying draft bill amending AS 37.13.070(a) to provide a "for cause" 
standard for removal o f the public members o f the APFC Board. Although the use o f  "only" in 
some "for cause" provisions appears to make a somewhat stronger statement about the applicable 
standard for removal, from a legal point o f  view I believe that om itting that word from the bill 
does not have any substantive effect. The appropriate standard for removal o f a public officer is 
either "at will" or "for cause"--it can't be both.

I hope the preceding information is helpful.

cc: Robert D. Storer, Executive Director, APFC
Jim Baldwin Assistant Attorney General, Department o f Law

(3) unjustified failure to handle the caseload assigned or similar nonfeasance o f
office;

(4) failure to meet the requirements o f  AS 43.05.425 relating to qualification for
office; and

(5) unreasonable failure to comply with the statutes o r regulations regarding the 
confidentiality o f taxpayer information.

3/  As suggested at the December 8 Board meeting, I went back through the legislative history materials on the bill 
that created ASPIB to see whether there was any discussion o f  the intended meaning o f "for cause" removal o f 
ASPIB members. From the written record, it docs not appear that there was.



Unlillccl hU p ://ap fc .org /index itic .cfin ?p = o rg an iza tio n /ln is tccs/ind ex .cfin& '> = 2

Board of Trustees

A s i x - p e r s o n  B o a r d  o f  T r u s t e e s  s e t s  p o l icy  f o r  t h e  A l a s k a  P e r m a n e n t  
F u n d  C o r p o r a t i o n  (A P F C ) .  T h e  g o v e r n o r  a p p o i n t s  f o u r  m e m b e r s  f r o m  
t h e  p u b l ic ,  a n d  t w o  - i n c l u d i n g  t h e  C o m m i s s i o n e r  o f  R e v e n u e  - f r o m  
t h e  c a b i n e t .  T h e  p u b l i c  m e m b e r s  s e r v e  s t a g g e r e d  f o u r - y e a r  t e r m s .

Clark S. Gruening Melphine Evans Wilson L. Condon 
Chair Vice Chair

James A. Sampson Bruce M. Botelho Eric E. Wohlforth

3 /20 /2001 9 :4 8  A M
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S i m p s o n , T i l l i n g h a s t , S o r e n s e n  &  L o n g e n b a u g h , P . C .

On e Se a l a s k a Pl a z a , Su it e 300 • Ju n e a u , A l a s k a  99801 

TELEPHONE: 907-586-1400  • FAX: 907-586-3065

MEMORANDUM

To: Trustees, Alaska Permanent Fund Corporation

From: Ron Lorensen, STS&L

Date: January 11,2001

Re: "For cause" standard for removal o f public officers
Our File No.: 846.14

In response to the Board's request at its December 8, 2000 meeting, I have researched 
court decisions that articulate standards for the "for cause" removal o f both public and private 
officers and employees. In addition, to determine whether and how the term is defined in the 
Alaska statutes, I have also attempted to identify all irstances in which removal o f a public 
officer or employee is statutorily provided for on a "for cause" basis. The majority o f "for cause" 
removal statutes in Alaska do not provide any standards beyond the "for cause" requirement.

I. Judicial Approach to "Cause/For Cause".

The Alaska statutes dealing with the removal o f  public officers and oloyees use three 
different terms to state the standard for rem oval-"iu: cause," "good cause," and "just cause." 
There is no apparent significance to the choice o f the term used, and courts have recognized that 
the terms are interchangeable.1/ The focus of each term is whether "cause" for removal exists.

The following excerpts from two court cases and one law review article reflect that there 
is no single, widely accepted definition o f "cause" in the cases. Nonetheless, they do reflect a 
common theme:

"Good cause" cannot be just any reason the Board deems sufficient for the 
discharge o f the teacher. ... Not only must there be "good cause" and substantial 
evidence in support o f the charge, but in order for the facts to sustain such a 
charge they must bear reasonable relationship to the teacher's fitness or capacity to 
perform his duties in that positic i. . . .  We find the test o f good cause with 
respect to public officers generally to be facts which are related to the office and 
affect the administration thereof. Lucero v. M athews. 901 P.2d 1115, 1122 
(Wyoming 1995) (citations omitted).

'/  See, fo r  example, Lockhart v. Cedar Rapids Community Sch. D ist.. 577 N.W . 2d 845 (Iowa 1998), at 846-47 
(equating "proper cause" with "just cause" and "for cause").

i
E. B udd Simpson • Jon K. T il l in g h a s t • Stephen F. Sorensen • L esl ie lo n g en b a u g h 

L. M e r r il l Lowden • Ro n a ld W. L orensen (of counsel )



§ 37.13.050 Public F inance

E ffec t o f amendments. —  The 1991 amendment, E ffe c tive dates. —  Under § 58(a), ch,
effective December 16, 1994, substituted “AS 1991, as amended by § 37, ch. 5, FSSLA
37.13.010 —  37.13.190" for “ this chapter" in the last ch. 1, SSSLA1994, this section, as set out abov*. *

e fT w t  D e c e m b e r  16 . 1 9 9 4  uuv«.l00|sentence. effect December 16, 1994.
The 1992 amendment, effective July 1, 1992, re­

wrote the last sentence. 'I
$ 8

Sec. 37.13.050. C o m p o sitio n  a n d  q u a lif ic a tio n s  o f b o a rd  o f tru s te e s , (a) Th
Board of Trustees of the  A laska Perm anent Fund Corporation consists of six member 
appointed by the governor. Two of the m embers m ust be heads of principal department 
of sta te  governm ent, one of whom shall be the commissioner of revenue. Four membei 
shall be appointed by th e  governor from the public and m ay not hold any other state c 
federal office, position or employment, e ither elective or appointive, except as a memb< 
of the arm ed forces of e ith er the United S tates or of th is state.

(b) The four public m em bers of the board m ust have recognized competence and wit 
experience in finance, investm ents, or other business m anagem ent-related fields.

(c) The board shall annually  elect a chairm an from am ong its members. (§ 5 ch 18 SI 
1980; am § 1 ch 81 SLA 1982)

Sec. 37.13.060. T erm  o f office. The public m em bers of the board shall be appoint* 
for terras of four years, and they may be reappointed. The term s of the public membe 
shall be staggered so th a t  no more than one term  of a public member expires each yei 
(§ 5 ch 18 SLA 1980; am  § 2 ch 81 SLA 1982)

Sec. 37.13.070. R em o v a l a n d  v aca n c ie s , (a) The governor may remove a memb 
of the  board from office. A removal by the governor m ust be in w riting and m ust state t 
reason for the removal. A member who is removed by the governor may not participate 
board business and may not be counted for purposes of establishing a quorum  after t 
member receives w ritten  notice of removal from the governor.

(b) A vacancy on the board shall be promptly filled by appointm ent by the governor. < 
appointee to a  vacancy shall hold office for the  balance of the term  for which f 
appointee’s predecessor on the board was appointed.

(c) A vacancy on the board docs not im pair the au thority  of a quorum of the board 
exercise all the powers and perform all the duties of the board. (§ 5 ch 18 SLA 1930; i 
§ 3 ch 81 SLA 1982)

Sec. 37.13.080. Q u o ru m  a n d  v o tin g . Four m em bers of the board constituU 
quorum  for the transaction  of business and the exercise of the powers and duties of 
board. Action may be taken  only upon affirm ative vote of a m ajority of the ' 
m em bership of the board. (§ 5 ch 18 SLA 1980; am § 6 ch 134 SLA 1992)

E ffec t o f amendments. —  The 1992 amendment, 
effective July 1, 1992, added the second Bcnlence.

Sec. 37.13.090. C o m p e n sa tio n  o f b o a rd  m e m b e rs . Public m embers of the bo 
receive an honorarium  of $400 for each day spent a t  a m eeting of th e  board or £ 
m eeting of a subcom m ittee of the board or a t  a public m eeting as a representative of 
board. Members of the board are entitled to per diem and travel allowances as provi 
by law for members of s ta te  boards and commissions. (§ 5 ch 18 SLA 1980; am § 4 cl 
SLA 1982)

Sec. 37.13.100. C o rp o ra tio n  staff. The board may employ and determ ine the sa 
of an executive director. The executive director may, w ith the approval of the board, st 
and employ additional sta ff as necessary. An employee of the corporation, including 
executive director, may not be a member of the bourd. The executive director and
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In my recent testimony to the Senate State Affairs Committee on SB 92 ("for cause" 
removal o f  public members o f the Alaska Permanent Fund Corporation Board o f Trustees), I 
explained why I thought that the Alaska Supreme Court's decision in Bradner v. Hamm ond1 did 
not mean that the bill would be unconstitutional if  enacted. I thought it m ight be helpful to put 
those thoughts in writing, along with some further discussion o f  the Bradnei decision.

In Bradner, the Court was presented with a legislative enactment2 that, in addition to 
confirmation o f the head o f each principal department (i.e., commissioners), required legislative 
confirmation o f  all departmental deputy commissioners and o f  the directors o f a number o f 
named divisions within state government. The Alaska constitution (Article III, Section 25) 
expressly provided for legislative confirmation o f  the heads o f  each principal department, but it 
was silent regarding the confirmation o f subordinate departmental officers. Governor Hammond 
challenged the enactment on grounds that it violated the doctrine o f  separation o f powers by 
impermissibly interfering with the executive's power o f  appointment.

After discussing the purpose and importance o f  the separation o f  powers doctrine (and the 
"complementary doctrine" o f checks and balances), the Court agreed with the governor's 
position. In that discuscion, the Court made some observations about those doctrines that are 
important to keep in min i, generally, when analyzing the effect o f  a legislative enactment that is

'5 5 3  P. 2d 1 (Alaska 1976)
3 Section 1, Chapter 82, SLA 1975
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challenged for encroaching on the powers o f either (or both) the executive or judicial branch. In 
particular, the Court pointed out that:

Both doctrines address and are designed to resolve the problem o f  efficient
government and have as their goal the protection o f the electorate from  tyranny.

Bradner, at 6 - 7. It then went on to quote with favor a statement by former U.S. Supreme Court 
Justice Brandeis in which he said the purpose o f  the doctrine o f  separation o f  powers was "not to 
promote efficiency but to preclude the exercise o f arbitrary pow er."3

The legislature's attempt in Bradner to throw a w ider confirmation net around the 
governor's appointees than allowed by the constitution directly and clearly implicated the 
concerns identified by the Court. Confirmation necessarily requires that the legislature become 
involved in each and every one o f the governor's appointments that is subject to confirmation. 
History (both in Alaska and elsewhere) has shown that the confirmation process can all too easily 
become politicized, frequently turning into debates (and compromises) over issues that are 
unrelated to the merits o f  the appointment, itself. Those situations exemplify the "tyranny" and 
the "exercise o f  arbitrary power" that the separation o f powers doctrine was designed to protect 
against.

On the other hand, the effect on the workings o f government o f a general law that defines 
the conditions under which certain public officials, once appointed, may be removed from office 
is different by several orders o f magnitude. Unlike the confirmation process where absolutely no 
objective standards for legislative approval exist, the "for cause" removal standard proposed by 
SB 92 sets out a very specific standard4 that is uniform in its application and for which relief can 
be obtained by an aggrieved official through the judicial branch if  it is not properly applied. 
Further-and perhaps even more importantly--under a "for cause" removal standard, the 
legislature plays no role in individual removal decisions: there is no opportunity for inter-branch 
"tyranny" or "exercise o f arbitrary power" to arise.

When I described these important differences at the committee's hearing, Senator 
Therriault asked if  they weren't ju st a matter o f degree, rather than raising different legal 
principles. I think he was correct in making that point, since our courts won! ' almost certainly 
say that removal o f a public official is an integral aspect o f the executive's power o f appointment. 
However, in my experience the resolution o f  many constitutional questions has ultimately boiled 
down to one o f  degree.

’ Id. at 6, n. II , quoting dissenting opinion o f  Brandeis, J., in Mvers v. United Slates. 272 U.S. 52, at 293 - 95.
4 See my January 11, 2001 memo to the APFC Trustees discussing the "for cause" standard.
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Take, for example, AS 37.13.050(b) which sets out certain specific qualifications for the 
public members o f APFC Board.5 Because that provision imposes those qualifications for 
appointment to the Board, it has the direct effect o f  lim iting the governor's appointment power: 
he cannot simply appoint any person he choses. Yet I doubt that even the most ardent supporter 
o f the primacy o f  the executive's appointment power would seriously argue that such legislatively 
imposed qualifications violate our constitution.

A "for cause" removal requirement for a public m ember o f the .APFC Board falls 
somewhere between the appointment qualifications o f  AS 37.13.050(b) (clearly constitutional) 
and a requirement that those members be subject to legislative confirmation (clearly 
unconstitutional). I don't know precisely where the line between what's permissible and what's 
not might ultimately be drawn, but I do think that SB 92's proposed "for cause" requirement 
would fall on the permissible side o f that line.

cc: Jim Baldwin, Assistant Attorney General
Jim Kelly, APFC

5 That provision slates: "The four public members o f  the board must have recognized competence and wide 
experience in finance, investments, or other business management-related fields."
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