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ALASKA STATE LEGISLATURE e K 00801
SENATOR RANDY PHILLIPS (907, 4554075 Fax
Senate DIStrICt L Toll Free Anchorage Aiea

800-478-4950

Interim

P.O. Box 142

Eagle River, AK 99577
(907) 694-4949

(907) 694-4948 Fax

March 8, 2001

Honorable Dave Donley
Honorable Pete Kelly
Senate Finance Committee
State Capitol

Juneau, AK 99801

Re: SB 88 Metropolitan Planning Organization
Sponsor Statement

Dear Senators Donley and Kelly,

SB88, "An Act relating to metropolitan planning organizations and to
establishment of a metropolitan planning organization for the Anchorage
metropolitan area,”" would add two legislators on certain metropolitan planning
organizations.

The purpose of SB88 is to assist in making the Anchorage Metropolitan Area
Transportation Study, (AMATS), more responsive to the needs of communities.
Many legislators feel that they are asked to approve state funding for the
development of a multi-modal transportation system-including those projects
that have not been established as local community oriorities. Legislators have a
direct link to constituents and community councils where many of the needs are
initiated, and therefore, should have more input into the AMATS Policy
Committee.

SB88 adds two legislators from the Anchorage Caucus to the AMATS

Committee, increasing the voting Policy Committee from five to seven
representatives, and will provide a more adequate level of citizen representation.

Sincerel
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MEMORANDUM March 10, 2001
SUB\]ECT Hawaii Constitution and "dual office"” holding by legislators
(SB 85S)

TO:

FROM George UtermohleW

You have asked whether the Constitution of the State of Hawaii

Senator Randy Phillips

Legislative Counsel

-'2 2001

RECEIVED
VIR, ( 2001

Senate Finance

Committee

has a provision

analogous to article I, section 5 ofthe Constitution ofthe State of Alaska regarding "dual

office” holding by legislators.

The answer to your question is yes.

Article 11, sectio | 5, Constitution o f the State o f Alaska states:

Disqualifications. No legislator may hold any other office or
position of profit under the United States or the State. During the term for
which elected and for one year thereafter, no legislator may be nominated,
elected, or appointed to any other office or position of profit which has
been created, or the salary or emoluments of which have been increased,
while he was a member. This section shall not prevent any person from
seeking or holding the office of governor, secretary of state, or member of
Congress. This section shall not apply to employment by or election to a
constitutional convention.

The analogous provision o fthe Hawaii Constitution, article Ill, section S states:

DISQUALIFICATIONS OF MEMBERS

No member of the legislature shall hold any other public office under the
State, nor shall the member, during the term for which the member is
elected or appointed, be elected or appointed to any public office or
employment which shall have been created, or the emoluments whereof
shall have been increased, by legislative act during such term. The term
"public offices," for the purposes of this section, shall not include notaries
public, reserve police officers or officers of emergency organizations for
civilian defense or disaster relief. The legislature may prescribe further

disqualifications.
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Senator Randy Phillips
March 10, 2001
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The annotations to this section of the Hawaii Constitution that are contained in the
Hawaii Revised Statutes do not cite to any court cases that have construed this provision.

If you would like me to pursue this issue in greater depth, please contact me.

GU:Imb
01-081.Imb



TONY KNOWLES. GOVERNOR

DEPARTMENT OF LAW DIMOND COURTHOUSE. 6" FLOOR
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March 14, 200!

The Honorable Jerry Ward
Alaska State Senate

State Capitol, Room 423
Juneau, AK 99811

Re: SB 88 relating to metropolitan planning
organizations and the metropolitan planning
organization for the Anchorage metropolitan

area

Dear Senator Ward:

On February 20, 2001,1testified before the Senate Transportation Committee that
the provisions of SB 88 that appoint a senator and a representative to sit on the Anchorage area
metropolitan Transportation Study board violate the dual office holding provisions ofthe Alaska
Constitution. Atthe end of my testimony you asked that | put my conclusion in writing.

Art. Il, 8 2 ofthe Alaska Constitution provides:

SECTION 5. DISQUALIFICATIONS. No legislator may hold any other
office or position ofprofit under the United States or the State. During the
term for which elected and for one year thereafter, no legislator may be
nominated, elected, or appointed to any other office or position of profit
which has been created, or the salary or emoluments of which have been
increased, while he was a member. This section shall not prevent any
person from seeking or holding the office of governor, secretary of state,
or member of Congress. This section shall not apply to employment by or
election to a constitutional convention.

(Emphasis added). Under these provisions a member of the legislature may not hold any other
office during the member’'s term. Similar provisions prohibiting dual office holding exist for the
governor in Art. in, 86, and forjustices ofthe supreme court and judges under Art. IV, § 14.

The Department of Law has issued three formal attorney general’s opinions
regarding dual office holding, which | have enclosed with this letter. In the past inter-branch
task forces, have been formed to assemble and disseminate information, but did not assume any
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duties assigned any branch of government. These sorts of bodies have not been seen to violate
the constitution’s prohibitions against dual office holding. On the other hand, if a legislator, or a
judge, holds aposition in an executive branch agency or a political subdivision, and the duties of
the position require the office holder to take action regarding the management of the agency, the
prohibition against dual office holding is violated.

Under SB 88, a senator and a representative will be appointed to sit on the board
that allocates federal surface transportation money in the Anchorage area. At the present time
there are three voting members o fthe board appointed by the mayor of Anchorage and two state
employees, who sit in an advisory capacity. Under the bill, the board's composition and
functioning change. Three members voting members will still be appointed by the mayor. In
addition, two voting members would be appointed by the governor, and two voting members by
the presiding officers ofthe Senate and the House o f Representatives, a senator and a member of
the House of Representatives whose districts include at least a portion of the Municipality of
Anchorage. A quorum ofthe board is a majority ofthe voting members.

We believe that the prohibition against dual office holding by legislators would be
violated. The board would be making decisions on which projects will receive allocated federal
money, when they will receive it, and in what order specific projects will be built. These
functions are clearly more than collection or dissemination of information and under current
practice, these functions are clearly municipal managerial responsibilities.

Ifyou have any questions on this matter, please feel free to contact me.
Sincerely yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By:
William F. Cumrrih
Assistant Attorney General

WEFC:pvp
Enclosure(s)

cc:  Mike Abbott, Legislative Director
Deborah Behr, Dept, of Law
Chrystal Smith, Dept, of Law
Don Smith, Senate Transportation Committee
Senator Randy Phillips, Attn: Kim Ross
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June 29, 1976

-tfi Honorable ‘Lowell Thomas. Jr. *! * v
:V.utenanfc Governor *
fate of Alaska " e tox

souch A, State Capitol . /
jur.saul Alaska. 99811

* Re: Legality of legislators running
for other house following increase -\-
In legislative salary]

Ssar Lieutenant Governor Thomas:

You have asked whether, under Warwick v. State, 548

?.2d-38*1 (Alaska 1976), a member of one house of the legislatur?
nay run for a seat in the other house, when the pay Tor that
seat in the other house has been increased by the legislature

. * ° o o o Fy _
In which the candidate served. While the Alaska courts have

not ruled on the issue, it i3 our view that the. answer i3 yes.

oo The question arises from Article 11, section 5

of the Alaska Constitution which provides In part:

During the term for v/hich elected . .

Y *

*

and for one year thereafterno legis-
lator may be nominated, elected, or *

appointed to any other office-or position



Honorable Lowell Thomas, Jr, June 29, 197c
. Page Two
lieutenant Governor

of profit which has been created, or the
salary or emoluments of which have been
increased, while he was a member.- This
section shall not prevent any person
from seeking or holding the office of
governor,-secretary of state, or member
of Congress, This section shall not
apply to employment by or election to

a constitutional convention.

The purpose of the prohibition is to remove teaptation
and improper motives from considerations of legislators in voting
for increased salaries or the creation of new offices. Warwick
v. State, supra, at 388- Because prohibitions like this are
contrary to general public policy which favors eligibility
for office, they are usually given a literal construction e
and are rarely expanded beyend their literal, terms. 1d.
at 389. Where there is doubt as to their coveiage, courts
have: emphasized that when, the office is electlvey the preference
for eligibility is stronger,; since,voters thereby exercise

a direct control. Id.

In connection with legislative office,
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Lieutenant Governor

the relevant terms of the prohibition are

June 29, 1976
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as follows?

+ejz *

During the terra for which elected and

for one year thereafter, no legi

nay be nominated, elected, or ap

to any other office

the sa

emoluments of which have been in

while he was a member.

art. X1, 85 (emphasis

added).

slator
pointed
lary or

creased,

Alaska Constitution-,

Heading the prohibition purely literally, it does

not apply to a legislator's running for a

of the legislature. His office

the same. While the t*rn of office

, that of a

seat in the other house

"legislator,” renalns

differs (four years for members

of the senate, two years for members of the house) and the consti-

tuency nay differ, the "office” of "legislator' is constant.

% |

m'This literal Interpretation gives full effect to

the.purpose of the prohibition

in voting, on a salary increase) .

1

(to prevent

Indeed,

* i Ay

. Ko
improper motives

expanding the coverage

of the.provision, would not further the purpose or the section ..

but would in fact be Irrational

. This la

so hecause the members

°f both houses receive the same salary and emolumentses There 1Is



tlie Honorable Lovell 11lo7as, Jr. June 29, 1976
[ifeutenant Governor paf-re ?Q~r

no question that, Ffollowing a salary Increase, a legislator r.ay
run for re-election to his own seat, NO possible purpose 13
served then by barring a legislator from running Tor a seat 1@n
the other house.
The question you have raised was touched on by Judge
Carlson In his opinion In Warwick but not In any detailed
fashion. Ir. his Memorandum of Decision, Judge Carl3on noted
that originally, the proposed section 5 contained an express
provision allowing election to the other house of the legislature
and that it was stricken front the final document. This, in
the JudgeTs passing view appeared to raise questions concerning
eligibility In situations like this, though as he-noted, "this
does not appear to have been the framersT intent"- In fact,
however, the exception Judge Carlson made reference to had
no relation to the prohibition In issue here. It was, rather,
an exception to an altogether different prohibition, and both
that prohibition and*that exception were deleted by the framers.
As origi-n.ally proposed, section 5 provided: '

J'r*

No legislator or other elective or

appointive officer of this state 3hall



N mOr:orable Lowell T"hor.a3, Jr June 29, 1976

~eutenant Governor Page Five
file or run for election to any other . i
state office until his services have Y

been terminated, but a member of one

house of the legislature may be nominated *
or elected to the other house. 6 Proceedings
Alaska Constitutional Convention, iA|o.p. v,

at 30 (emphasis added).

This la the prohibition and exception which were deleted by the
framers. The purpose of that provision was not to eliminate

temptation and Improper motivation In voting on 3alary increases

or creating offices but rather to "prevent any state official

from using his office or expense account as a vehicle for campaigning
«for another office*"™ Cormltth»r on Legislative Branch, Commentary,

on file with Legislative Affairs Agency; quoted by the lower court

in its Memorandum Decision, supra, at 10 and in Begich v. Jefferson- -
441 ?.2d 27» 30, text-and n. 7 (Alaska 1968). The franers
decided that this prohibition went too far in Eh:ét.it wou.ld.:.*

with but the single exception expressed in the provision, require
dly public official who sought higher office to resign. Accordingly,
they deleted the prohibition, including the exception, which—

without the prohibition—vasi meaningless. 3 Proceedings Alaska



The Honorable Lowell Thomas, Jr. J
Lietenant Governor p

Constitutional Convention 1S01-1316. The distinction between
the two prohibitions and their respective exceptions was noticed-~

and described In the course or the debate. 1d. at 1803 (dialogue

of Taylor and Sundborg).

Accordingly, while the Supreme Court has Halted,
the exceptions to the operation of section 5 to those expressly
made by the Alaska Constitution, Warwick v. state, suorat Beglch
v. Jefferson, supra, no exception Is required here, because the
prohibition has no application to a legislator's running for
legislative office and it should not be expanded to apply to

one's doing 30. Cf. Warwick v. State, supra, at 389.

Sincerely yours,

Avrum M. Gross
Attorney General —

* r

AHGrdbrTWP
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December 27, 1976

The honorable Christopher R. Cooke
Judge 0f the Superior Court

P. 0. Box 555

Bethel, Alaska 99559

Re: Prohibition, against
dual office holding.

dtar Judge Cooke:

You have asked whether as a judge you nay also
continue to be a regent of the University of Alaska. Your
situation is that you are a member of the Board of Regents
and have recently been appointed to the Superior Court.
Judges of the Superior Court arc prohibited from holding
"any other office or position of profit under the United
States, the State, or its political subdivisions.”" Art. 1V,
$1A (emphasis added).

Introduction

Unile the answer to your question should be plain
on its face, there exist in Alaska a number of commissions
in the executive branch whose Membership includes legislators
and one commission whose membership includes two legislators
and the Chief Justice of the State Supreme Court. The
question is whether these memberships offend the prohibition
against dual office holding, and if not, whether membership

on the Board of Regents by a governor, legislator or judge



The Honorable Chrisropher R. Cooke December 27, 1976
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iIs also valid. Ic 1s our opinion that neither the prohibition
against dual office holding nor tue separation of powers
doctrine absolute I;- forbids the formation of inter-branch
commissions but that the Board of Regents is net an inter-
branch commission, and a judge may not, therefore, sit as a
regent while holding office. */

Discussion

At the outset it should he noted that the prohibition
against dual office holding is literally enforced in Alaska.
v. Jefferson, 441 7 (Alaska L9bS> . The purpose
of the prohibition is ". . . co guard against confliccs of
interest, self-aggrandizement, concentration of power, and
dilution of separation of powers in regard to the exercise.
of the executive, judicial, and legislative functions of our

state government." Id., at 35. The Alaska Supreme Court

has concluded that the very limited exceptions to the prohibition

necessarily result in its very broad application. ld., at 30-33.
In essence, because only service in the armed forces and
election to or employment by a constitutional convention are
excluded, the prohibition must include all other offices anr.
positions of profit. Id.

Judges and justices are not only prohibited from

holding any other office under the United States and the

State (a- are legislators) but also from holding any office

*/ By che same token, neither a legislator, art. 11, §5,
nor the Governor, art. IIl, 86, may sit as a regent



The Honorable Christopher R. Cooke- December .17, 1976
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of a political subdivision (as iIs the governor). Plainly,
the framers of our constitution imposed a broad bar against
conflicts of interest on the judiciary and the chief executive
Alaska Constitution, Art. 11, 55; art. Ill, 56; arc. 1V,
§14. In essence, that is the legal context in which your
gquestion arises. We curn next to the existing situation
with respect to the iInter-branch commissions and the board
of regents.

The Alaska Commission on Postsecondary Education
consists of persons who represent the University of Alaska,

. 1. .d SIC, the Department or Education, tau. c.eneral public,
vocational education groups, local college advisory councils,
and the legislature. AS 14.40.903(a). The commission is
"advisory,"” on the one hand, AS 14.40.909(a), and something
of a clearinghouse, on the other. AS 14.40.909(b)(2)(4).
However, it does appear to exercise some sovereign, executive
powers. AS 14.40.909(b)(1), (4), (5), and (6), and AS
14.40.909(c) (in part). To the extent that it does so, the
presence of members of the legislature on the commission
appears to violate the prohibition against dual office
holding, Alaska Constitution, art. 11, 85, and the separation
of powers doctrine. Hampton, Jr. & Co. v. United States,

276 U.S. 394, 405-406 (1928); Book v. State Office Bldg. Commn
149 N.E. 2d 273, 296 (Ind. 1958); Saxby v. Sonnemann, 149

N.E. 526, 528 (111. 1925). */

*/  Because it is not germane to your question, we do not
discuss the highly questionable method employed for appointing
the members of this commission under AS 14.40.903(a).

Suffice to say that they are of dubious validity. Buckley

v. Valeo, 424 U.S. 1 (1976). Bradner v. Hammond, 553 P.2d 1
(Alaska 1976).
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The Governor's Commission on the Administration of
Justice, AS 44.19.746--758, is essentially an intra-governmen
inter-branch clearLnghousc. It is a means cor providing
advice and exchanges of information and recommendations
between the branches on matters of criminal justice. While
this commission may incidentally exercise some administrative
power, AS 44.19.756, there is nothing to indicate that '*his
exercise is not in furtherance of each branch's separate
powers or that any branch encroaches upon or trios to uxercis
the powers of another. The executive functions of the
ccnau ;sion's staff are expressi/ under cue executive branch.
AS 44.19.758. Were the legislative or judicial members of
this commission to exercise powers of the executive branch,
the validity of their membership would be much in doubt.
Since all laws are presumed to be constitutional, and there
is nothing to show that the law establishing the governor's
Commission on the Administration of Justice is being applied
in an unconstitutional manner, it is proper to view the
membership of the legislators and the Chief Justice as
additional to their other duties, i.e., as legislative ar.d
judicial functions, representing their respective branches

of the government. >/

*I We do not comment on the apparent disparity between the
state and federal laws on how this representation should be
achieved. Compare AS 44.19.748 and 7.54 with 42 U.S.C.A.
§3723. Suffice to 3ay that there is nothing wrong per se
with such representation qua representation.
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Again, - emphasise “h-ic, -"ere. r.he. “.egislanors or
the chief justice to exercise the administrative or law
enforcement powers of the executive branch through their
membership on this commission, then the prohibition against
dual office holding, Alaska Constitution, art. 11, 85, and
art. IV, 814, and the separation of powers doctrine would be
violated.

The4Con1misMon on the Conference of the Law of the
Sea, AS 44.12.789, also in the office of the governor and
"1s0 ch members from the. legislature, I essentially an
advisory group. It gathers and disseminates information,
Since both the executive and legislative branches may perform
such functions, no reason appears why they may not do them
together. Cf., Buckley v. Valeo, 424 U.S. 1 (1976). The
legislators appointed to this commission may in no way
exercise or encroach on the powers of the executive branch.
They serve on it merely as representatives of the legislative
branch in furtherance of its law making functions.

The Alaska International Development Commission,

AS 44.19.400, is also in the office of the governor. Its
members include, inter alia, the State’s congressional dele-
gation and a state senator and representative. AS 44.19.410.
The Governor is chairman. AS 44.19.4'J0. Ls functions are
almost purely advisory and informational, i.e., it has no
power to execute. AS 44.19.440. The presence of legislators
on this commission is plainly in a representative capacity

and violates neither the prohibition against dual office

holding nor the separation of powers doctrine.
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The Rural Affairs Commission is also iIn the office
of the governor, AS 41.19.720, and legislators nay be appoint-
ed to at. AS *4.19.722."h). This commission®s sole functions
"are co gather and to disseminate information and make recommen-
dations. s with similar bodies discussed above, o reason
occurs vhy legislators may not serve on such a body In a
representative capacity.

Again, we emphasize that we arc observing- as
raust--the p-esumption that a statute is constitutional.
Mothing-on the face of the «-'vera.l statutes examined hare- -
utn the exception of Ad 14.4).y09\b)(1), (4)--(6; and AS
14.40.909(c) (in part)--requires the members of one branch
to exercise the powers of another branch or to exercise the
powers of another office, i.e., each merely performs addition-
al duties in his capacity as legislator, governor, administrator,
and, in one instance, as chief justice. Accordingly, absent
a factual showing of encroachment--or of acting in another
capacity--we find no other constitutional offense. See, e.g.,
State v. Powell, 142 N.E. 401, 403 (Ohio 1924). If--in
fact--an encroachment or dual office holding were to exist,
then the presumption of constitutionality would be rebutted,
and our opinion would be different.

The Board of Regents of the University of Alaska

is altogether different from these advisory and clearinghouse

commissions. "The University of Alaska shall be governed by
a board of regents.” Alaska Constitution, Art. VII, 8§3.
Its function is to 1L . . formulate policy and appoint the

president of the university." Id. The latter is ". . . the
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e.-iec*....i’-e f*fyic...r ¢f the board.” Li. Governing, fo-rr.ulatinc
uni.yersi L/ policies, -.iru appointing university presidents

are executive functions. Compare, Eradner v. Ham.for.d, J53
?.2d 1 (Alaska 1976). At any event, it ceems rather obvious
that they are not /unctions of the judicial branch. Compare,
Alaska State-Operated School System v. flue'ller, 536 ?.2d 99,
103 (Alaska 1975).

“n establishing the Alaska Commission on Posc-

cecor.dary Ciucation, the Alaska Legislature expressly affirmec
the legal a’ t-cr'ty for the cp v- tor. and mar.l~rrre-
of tne statewide university system remains with the ooard of
Regents of the University of Alaska . . . . AS 14.40.901(h).
This authority over the "operation and management"” of the
university arises from the Alaska Constitution, Art. VII,
§3, and is more particularly provided for b/ statute. AS
14.40.170, 250, 280, 350, and 360. AIll the powers devolved
upon the board are essentially administrative, i.e., to
execute in accordance with law.

[t simply is not within the province of the office
of a judge of the Superior Court to manage and control the
university's property and invest its money, execute its
leases, select its lands, hire and fire its presidents, set
salaries, and otherwise manage the university. These are
not judicial functions.

You suggest that the position of regent is neither
an office nor a position of profit as those terms are used
in the constitution. The very limited exceptions from the

application of those terms expressly made in the constitution,



The Honorable Christopher R. Coo’;2 r-scsmber 21. 1?7c

"r* 11w 55 (legislators) . Am XIT, fi1 ":=ne*iL
preclude-, ur arriving &, that con.-lusion. Anile, no- a
--.aition u Qmiiit. i e , vne .iln.-:
position of regent of the Univor sir.
d3fm 11ton--.an office of me Scate. F."c,- 1t L
few offices provided for by the ccr~ticutor- Art. \ * 1
Saoor.-1, regents are apointed to J:ffr nrsit;,ms by tic
Governor, subject to confirmation A, the legislature. To
They have fixed terms of office. AS 14.A0.14Q, They exarc’o:
P. specific and significant -e of the .-eowrs- power of
e.e ' ate which is expressly provided for by constitution
and statute. These factors are those which characterise an
cffice of government. See, Begich v. Jefferson, 441 P .2d
27, 31 n. 10 (Alaska 1968). Both Black's and Words and
Phrases so thoroughly confirm this view that further citation
would be. wastefully redundant

A judge does not sit on the Board of Regents in a
representative capacity of the judicial branch. When he
sits as a regent he is not exercising judicial power but
rather certain executive powers of control vested in the
regents over the State's sole institution of higher learning.
This he may net do. Alaska Constitution, Art. 1V, 8§14, The
University of Alaska is an instrumentality of the State, and
membership on its Board of Regents is necessarily an office
under the State. Compare, University of Alaska v. National Air-

craft Leasing, Ltd., 536 P.2d 121 (Alaska 1975) with, Begich

v. Jefferson, 441 P.2d 27 (Alaska 1968).
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Accordingly, It is our view chat it would -2 :mprop
for you to continue {0 serve as a regent of the University
of Alaska. We would appreciate your resignation front that of
at your earliest convenience
SincerelLy,

AVRLM A GROSS
ATTORNEY GENERAL
n /i I\
'l /P

Assistant Attorney General

cc: “.on. Jay Hammond, Governor
Hon. Robert Boochever, Chief Justice
M1 . Robert Hiatt, President, University of Alaska
Mr. Arthur H. Snowden, Administrative Director,
Alaska Court System



che Honorable Seorge :Tdlinen
Senator
pouch V
Juneau, Alaska 99311
lie m of
legislators serving oa

state bond conrrdtteft -
Our file J-65-265-73

Dear Sananor ilohsans

You have asked whether if —mid be constitutional
for the chairrvn of the House ai>:i h-oafr. jiinntu o ccnvmittsen
SO - . e .. <" e’m 1 it- In - V.

The short answer is no.

Toe Alaska Constitution providoa for the separa-
tion of povers between the legislative. judicial* and execu-
tive e»cancues of the gov mrse.nt. ‘'.nl'jrvr v. Pn?cnd, 553
2.2d 1 (Alaska 1976); Ladre v. xlartfn. 379 P.21 447 (Air.aka
1963). The doctrine or tha separation of powers preclude*
one branch, .cron e-crclslug the nf . *hrnoton
jr. & Co v. United States. 276 b'.S. X’A 0923). Uor rcay cue

cranch intrude into the functions of another. Mahurv v.



Senator Hohnan
Uovenber 15, 1977
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Uadidan 5 U.S. (1 Cranca) 137, 170 771 (IR03) : Bracnftr y.
Kantend. 553 ?.2d 1 (Alaska 1976) The State Bond Committee
13 within the executive branch arci performs executive. func-
tions. AS 37-15.101 - 160; cf., y. Alaska State
Htg. Ass'n., 415 ?.2d 243 (Alaska J964). Accordingly, num-
bership on the committee by members of the legislature would
violate the separation of powers doctrine.

Additionally, th« Alaslis Constitution probibits
members of the legislature from holding any other offlea.
Alaska Const., art. I, 55; Begich v. Jefferson, 441 P.2d 27
(Alaska 1963). While 3ome jurisdictions allow inter-branch
committees for financial matters, e.g., Wpoodward v. 'liloy.
152 So 2d 41 (La. 1963), the prohibitions toniained in ortr.
I, i}3 ara literally and strictly enforced in Alaska. \War-
wick v. State ex rel. Chance, 543 P.2d 384 (Alaska 1976);
Babich v. Jefferson. 441 ?2.2d 27 (Adasita 1963). Membership
on the state bond cormittee would constitute dual-office
holding for legislators and violate the prohibition, Cf,,
Book v. «v.tata O ffice Bids. Coma., V.? >118 2d 273 (Ind.
1953); Coirior. of the Justices, ' ;L;L. ?ri 3D7, 316-.1)7
Class. 1939).

Finally, the appointing authority for offices in

the executive branch is the governor. Bradno.r v. iiaamond.



Senator I-70h~.cn
fuver.bar 16, 1977
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5i3 ?.2d 1 (Alaska 1975); Alaska crt. :il, 5325, 25.
He appoints the heads of the principal depari.-f-'atts. .-nd
therefore, no problem arises from a statute which provides
for several of then to serve, e> officio, as neubars of the
bond cotnaittae, i.e ., they are. 2 5net, appelated by the.
governor. But if the lav were to designate legislative
ccuslttae chainua, I.r..piappointc-d I> uha legisla-
ture or its officers, to hold au office in the cxeuative
branch, then there would be a 30.ri.ous constitutional pro-
blem. 3ucklay v. Valeo, 424 U.S. 1 (1976); cr., Bradner v.
[-arrrond, 553 P.2d 1 (Alaska 1975).

[t is not our opinion t either the ser-ovation
of pothers doctriny. or the prrbb't.'OV. egr-.Inst: offi .re-
folding absolutely forbids the formation of inter-branch
cotrlttees. Those inter-branch couroittees which are esta-
blished as clearinghouses for an C:\.chAage of ideas and ad-
vice on a given subject .and which do not Z . Y . & covereiyn
pcver, i.e.. which do not nalca, execute, or declare the law,
co not offend either prohibition. (if., Buckley v. Valeo,
424 U.S. 1 (1976): State y\ Powell, H2 7»7:. 431 (Ohio
1924). But acting for the State to carry out the lav/e which
authorize the issuance of bonds is, by definition, executing

law, and that function doe» fall within the terms of the
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prohibition. Put another"?27, di Arjs” y.'vis
the matter map be done by .an intar-braach cocardttee; decid-
ing upon and acting on the matter may not.

Very truly yours,

AVRUH M. GROSS
ATTCIUIT.Y G?jr.vPAL

Pouger 77. Pegued
Aasiataut Attorney Canal

P.777:j eh



Alaska Division P.O. Box 21648
U.S. Department Juneau, Alaska 99802-1648
of Transportation www.fhwa.dot.gov/akdiv 907-586-7418

Federal Highway
Administration

February 22, 2001 HDA-AK
Adm-Gen 11

RECEIVED

Senator Randy P hillips I\M:R
19 2001
State Capitol, Room 103
Juneau, AK 99801-1182 Senate Finance
Committee

Dear Senator P hillips:

Thank you for your phone call of February 22. You soecifically
asked "Is there anything in Federal lav/ precluding participation
of State Legislators on the AMATS Policy Board." We offer the

following for your consideration:

The Federal regulations on MPO membership are contained in T itle
23 CFR Section 450.306. In general, they provide considerable
fle x ib ility in recognition of the variation in local government
authority across the United States and the need to give each
State and its local officials the fle xib ility to determine the
institutional form of each MPO. Providing the provisions of

T itle 23 CFR Section 450 are followed, Federal regulations do not
preclude the participation of State legislators on the AMATS
Policy Board.

David C. M iller
Division Administrator


http://www.fhwa.dot.gov/akdiv

S460JD4 'm  or new regelro-

MtoU

The State shall. by January 1, 18%,
identity the official statewide trans-
portation plan, described under
H60.SH, to be wed as a basis for subse-
quently approved BTIPb, Until such a
plan la Identified, but no later tban
Janmany 1, Ifi*6. the Btete may identify
existing plana And policies which can
serve as the offlolal Interim plan. STEP
development shall be baaed upon a
traimportation plan which eeryee aathe
official plan (Including an Interim
plan, If appropriate, prior to January 1.
iWfi, provided that all factors Identified
in 1460.200 are considered).

oy A e

| 48*.*00 Purpose.

The purpose of this eubpsrtla to Im-
plement 23 U.8.0. ISt and aeotlon S of
the Federal Transit Act. as amended,
which require that a Metropolitan
Planning Organisation (MPO) be des-
ignated for each urbanised area and
that the metropolitan area has a con-
tinuing, oooperatlvo, and comprehen-
sive transportation planning process
thatresults In plans and programs that
oonslder all transportation modes ami
supports metropolitan ocmmunity de-
velopment and social goals. Tiise
plane and programs Shall lead to the
development and operation of an Inte-
grated, Interraodai transportation sys-
tem that facilitates the sfDolent, eco-
nomic movement of people and goods.

fdhOMX Applicability.

The provisions of this subpart axe ap-
plicable to agencies Involved In the
transportation planning, program de-
velopment, and projeot selection proc-
esses in metropolitan planning areas.

>460304 Osftnldea*.

Rxoept ss otherwise provided la sab-
part A of UJa pint, terms defined In 3$
U.8.0 101(a) are used In this part as so
defined.

SO wr a=dli V*-i“Uu rauwxu

IISDJOO M dnfolltan planninfed>éa§<—

nixalien: DtixignjaOou and
nstUa.

(a) Designations of metropolitan
planning organixaUons (MPOe) made
after December 18. 1941, shall be by
agreement among the Oovernoife) and
unite of general purpose local govern-
ments representing 76 percentof tbe \f-
feoled motnopolltan population (locind-
ing the central city or oltles ss defined
by the Bureau of tho Census), or In ac-
cordance with procedures established
by applicable State or looal law. To tho
extent poeslbie, only one MFC shall be
designated for each UZA or group of
contiguous UZA*. More than one MPO
may be designated within an UZA only
if tbe aovernorfs) determines that tho
sine and complexity of the UZA make
designation of more than odo MPO ap-
propriate.

(b) The designation shall dearly
Identify the polltry body that la the
forum for cooperative decisionmaking
that will be taking the required ap-
proval actions as the MPO.

(c) To tho extent possible, tbe MPO
designated should be established under
speolfio etato loglslatioa, State ena-
bling legislation, or by interstate com-
pact, and shall bate authority to carry
out metropolitan transportation plan-
ning.

fd) Redsslgnxtion (dsslgnatloa of a
new MPO(a) to replace an existing
MPO) shall occur by agreement of the
Governor and aifeoted looal units of
governmeaf representing 76 percent of
the population In tbe entire metropoli-
tan area. The central city (lea) meet he
among the units of local government
agreeing to tbe redealgnatlon,

(e) Nothing In this subvert shall be
deemed to prohibit the MPO from wuti-
lising the stair resources of other agen-
cies to oarry out selected elements of
the planning process.

(0 Existing MPO designations remain
valid until a nsw MPO la rednilgnaud,
unloss revoked by the Governor end
looal units of government representing
76 percent of tbs population la the area
served by the existing MPO (the cen-
tral clty(les) must bs among those de-
siring to revoke the MPO designation),
or as otherwise provided under State or
looal procedural. If the Qovemor and

104

lts mynmjf nuiuiainMuii, mvi .

local officials decide to redeelgnate an
existing MPO, bat do not formally re-
voke the existing MPO designation, the
existing MPO remains in effect until a
now MIX) is formally designated.

(g) RedeilgnAtion of an MPO In a
molUatato metropolitan area requires
the approval of the Governor of each
State and local offifdalarepresenting 76
percent of tho population In tbe entire
metropolitan planning area. The local
offidale in the central city(ies) most
be among those agreeing to the rodes-
ignation,

and other committees, should be 7
viewed to ensure that tbe added at
baa apiwoprlate representation.

(k) Adding membership (e.g., kx
elected official* and operators of m if
modes or systems of transportation,
representatives of newly wurtanb
areas) to tbe polioy body or erpans!
ofthe metropolitan planning area d<
not automatically require xedeelgi
tlon of the MPO. To the extent pi
slble, It Is encouraged that this be do
without a formal redesignation, T

Governor and MPO shall review 1*n

(b) Redesignation of an MPO cov- preyious MPO designation. State a

ering more than one UZA requires ¢ho
approval of the Governor and local offi-
cials reproeentlng 76 percent of the
population In the metropolitan plan-
ning area covered by tho current MPO;
the looal ofOdala In the central
olly(ioa) In each urbanised area must
be among those agreeing to the redea-
IlgnaUon. .

(I) The voting membership ofan MPO
policy body deaignAted/redesignated
subsequent to December 18. 1981, and
serring a TWA, must Inolude represen-
tation of local elected officials, offi-
cials of agencies that administer ox- op-
erate major modes or systems of trans-
portation, e.g., transit opemtore, spon-
sors of major looal lirporte, maritime
parte, rail operatom, eto. (inoluding all
transportation agencies that were In-
cluded In the MPO on Jane 1,1691), and
appropriate State officials.. Where
agencies that operate otter major
rnodee of traneportatlon do not already
have a voloe on existing VCPOn, tbe
MPO* (In cooperation with tbe Stales)
are encouraged to provide such agen-
das a voice In the decisionmaking
process, Including repreeantatlon/nioiu-
beiahlp on the pollay body snd/or other
appropriate committee*. Further,
Iwhere appropriate, existing MPOe
should Increase tho representation of
loon] a]sotod ofnolala on the polioy
board sod other committees aa n mesne

«nr.miraljti|]- their greater Involve-
"msnl In MpO TMBBUel. Adding such
representation to an mM) will not. In
Itself, constitute a redesignation ac-
tion.

(J) Where tbe metropolitan planning
area boundaries for a previously des-
ignated MPO need to be expanded, the
membership on the MPO policy body

local law, MPO bylaw*, eta. to det
mine if this con be accomplished wi’
out a formal redealgnatlon. if redee
nation 1b considered necessary, the i
lating MPO will remain In effect nn
a new MPO la formally designated
the existing designation is formally
voked In accordance with the pro
duree of this aeotlon.

I''BIAOa MetxopoUtim plaanlwr on
Dixxtkuu Metropolitic* pknoi

area boundaries.
(a) Tbn metropolitan planning ai

boundary shall, as @ minimum, cm.

the UZA(s)

graphic are*
lied within

period cover
plan doscrib*
The boundar
tire metropi
consolidated
area, aa defl
Censes. Fos
Ignated aa t
nanoe areas
Air Act Am’
for transpor
under the O.
metropolitan
olndo at lea
nonattalnms
except as otl
men! betwex
arcor under e
iiSMIMO of
of a farm?*]
Governor an
metropolitan
leaa than th
attainment «
entire ncmat
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SENATE COMMITTEE REPC A,

DATE: 2/21/01 FURTHER: Finance

DATE TURNED
INTO OFFICE:

Community and Regional Affairs Committee considered SENATE BILL NO. 88

"ArrAct relating to metropolitan planning organizations and to establishment of a metropolitan planning
organization for the Anchorage metropolitan area; and providing for an effective date."

and recommends: Senate Bill:
[F] same title
be replaced witn, CS ) Hj ne t'ile
. ouse Bill:
adopt QrEVIOUS CS ) [ ] same title
[ j technical title
attached amendment(s) i j new: SCR #_
adopt Letter of Intent by Committee
[ further referralto Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
Department Date Fiscal Zero FN# Department Date Fiscal Zero FN#
ADD'f "o tS

[ ] APPROPRIATION - no fiscal note



SENATE COMMITTEE REPON,
First Committee of Referral

DATE: 2/13/01 FURTHER: CRA
Finance
Date of 5-Day Notice: £-/e <t DATE TURNED
(in accordance with Uniform Rule 23) IN TO OFFICE: ~0\--mm-
Transportation Committee considered SENATE BILL NO. 88

"An Act relating to metropolitan planning organizations and to establishment of a metropolitan planning
organization for the Anchorage metropolitan area; and providing for an effective date.”

and recommends: Senate B|"
[ ]same title
] be replaced with. CS ) [ ]newitle
. House BIll:
] adopt pr9VIOUS CS ) [ ]same title
[ jtechnical title
] attached amendment(s) [ ] new: SCR #_
] adopt Letter of Intent by Committee
] further referral to Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
Department Date Fiscal Zero FN# Department Date Fiscal Zero FN#
bOfPF' /

[ ] APPROPRIATION - no fiscal note



SENATE FINANCE COMMITTEE

SIGN-IN

SB 88-METROPOLITAN PLANNING ORGANIZATIONS

NAME
Co./Dcpt./Titlc:
Address:.

Do you wish to testify? Yes

NAME:
Co./Dcpt./Titlc:
Address:

Lvo you wish to testify? Yes

NAME:
Co./Dcpt./Title:
Address:

Do you wish to testify? Yes

NAME:
Co./Dcpt./Titlc:
Address:

Do you wish to testify? Yes

SEC-01
SB SS

No

No

No

No

Subject/Bill No:
Phone: - (Vv 7 ||
Zip:

.Respond To Questions

Subject/Bill No:

.Respond To Questions

Subject/Bill No:

Zip:

.Respond To Questions

Subject/Bill No:

Zip:

.Respond To Questions

3/26/01
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SENATE FINANCE COMMITTEE )Yu”® D E -

SIGN-IN herrd

SB 88-METROPOLITAN PLANNING ORGAI 1
NAME: Subject/Bill No:
Co./Dcpl./Title: J>EUr2_ | flU X vAA Phone:m 4 ~ 5 ~ ~g-7..(J____
Address: Zip:
Do you wish to testify? N Yes No Respond To Questions
NAME: A -V Subjcct/Bill No: *
Co./Dept./Titlc:___V $T ~Jp ft/t.. phon(,, C f-C ,~fu~20
Address: Zip:
Do you wish to testify? Yes No Respond To Questions
NAME: Subject/Bill No:
Co./Dcpt./Titlc: Phone:--—-—mcememeee-
Address: Y | —
Do you wish to tcs'ify? Yes No Respond To Questions
NAME: Subject/Bill No:
Co./Dcpl./Title: Phone:-——-—-m-mmemmee
Address: AT —
Do you wish to testify? Yes No Respond To Questions
SFC-01 - 3/22/01

SB 88



site: ANCHORAGE LI1O
COMMITTEE:

Senate Finance

DATE:  3-2-2001

PLEASE PRINT:
NAME

SUBJECT OF MEETING:

SB 88-Metropolitan Planning
Organizations

UPDATE #:

ADDRESS (MAILING & ZIP)

REPRESENTING

DO YOU WANT
TO TESTIFY?
Y or N





