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A L A S K A  S T A T E  L E G I S L A T U R E

Interim:
600 East Railroad Avenue Session:
Wasilla. Alaska 99654 s,all: C;,P1101
/ Juneau.  Alaska 9980I-IIS2
(907) 376-3157 Fax (90 7'4 6 5 -°600

(9071465-3805 Fax

SENATOR LYDA GREEN
SEN A T E  D IST R IC T  N

S p o n s o r  S t a t e m e n t  
C S  S e n a t e  B i l l  3 4 2

Long-Term Care Ombudsman

T h e  e a c h  s ta te  is r e q u i r e d  to h av e  a long  te rm  c a re  o m b u d s m a n  u n d e r  the  O ld e r  
A m e r ic a n s  A c t.  A la s k a ’s long  te rm  c a re  o m b u d s m a n  is lo c a te d  in the  A la s k a  M en ta l  
H e a l th  T ru s t  A u th o r i ty .  R e c e n t ly ,  th e  long  te rm  ca re  o m b u d s m a n  r e s ig n e d ,  c i t in g  
f r u s t r , , ; “ 'i w i th  A la s k a ’s s ta tu te s  as  one  o f  the re a so n s  fo r  leav ing .

D isc u s s io n  w i th  the  e x e c u t iv e  d ir e c to r  o f  the  A la s k a  M e n ta l  H e a l th  T ru s t  led to  the  filing 
o f  S e n a te  Bill 3 4 2  w h ich  b r ings  A la s k a ’s s ta tu te s  in line w ith  the  fed e ra l  law.

S p e c if ic a l ly ,  S B  342:

•  d ire c ts  the lo n g  te rm  ca re  o m b u d s m a n  to v isit  lo n g  te rm  c a re  fac i l i t ie s  and  
id e n t i fy  p ro b le m s  ra th e r  than  a s su m in g  the  m o re  p a s s iv e  ro le  o f  o n ly  re s p o n d in g  
to  c o m p la in ts ;

•  p ro v id e s  that no  long  te rm  ca re  fac il i ty  m a y  d e n y  im m e d ia te  a c c e s s  to  an 
e m p lo y e e  o r  v o lu n te e r  f ro m  the long  te rm  ca re  o m b u d s m a n ’s o f f ic e  w h o  is 
r e s p o n d in g  to a  c o m p la in t ;

•  g ive  the  long  te rm  c a re  o m b u d s m a n  an a c t iv e  ro le  in d e v e lo p in g  a n d  p ro v id in g  
te c h n ic a l  su p p o r t  to v o lu n te e r  o rg a n iz a t io n s  w h ic h  arc  in te re s ted  in the  hea lth , 
sa fe ty ,  w e lfa re  a n d  r ig h ts  o f  o ld e r  A la s k a n s

T h e  long  te rm  c a r  • o m b u d s m a n 's  ro le  is crit ical  in p ro te c t in g  the  h ea lth  a n d  s a fe ty  o f  o u r  
m o s t  v u ln e ra b le  o ld e r  A lask a n s .  It is e ssen tia l  tha t  w e  p ro v id e  the o f f ic e  w ith  the  tools  
n e c e s sa ry  to  d o  th is  j o b .
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Sec . 3 0 5 8 g .  - S t a t e  L o n g - T e r m  C a r e  O m b u d s m a n  p r o g r a m

(a) Establishment

(1) In general

Search Title 42

In order to be eligible to receive an allotment under section 305Sb o f  this 
title from funds appropriated under section 305Sa(a) o f  this title, a State 
agency shall, in accordance with this section -

Notes
Updates
Parallel authorities (CFR)
Topical references

(A)

establish and operate an Office o f  the State Long-Term Care 
Ombudsman; and

(B)

carry out through the Office a Slate Long-Term Care Ombudsman 
program.

(2) Ombudsman

The Office shall be headed by an individual, to be known as the State 
Long-Term Care Ombudsman, who shall be selected from among 
individuals with expertise and experience in the fields o f  long-term care and 
advocacy.

(3) Functions

The Ombudsman shall serve on a full-time basis, and shall, personally or 
through representatives o f  the Office -

(A)

identify, investigate, and resolve complaints that -

(i)

arc made by. or on behalf of, residents; and

I o f  13 vs/:nn?a is i>m
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(ii)

relate to action, inaction, or decisions, that may adversely affect the 
health, safety, welfare, or rights o f  the residents (including the 
welfare and rights o f  the residents with respect to the appointment 
and activities o f  guardians and representative payees), o f  -

(I)

providers, or representatives o f  providers, o f  long-term care 
services;

(II)

public agencies; or

(III)

health and social service agencies;

(B)

provide services to assist the residents in protecting the health, safety, 
welfare, and rights o f  the residents;

(C)

inform the residents about means o f  obtaining services provided by 
providers or agencies described in subparagraph (A)(ii) or services 
described in subparagraph (B);

(D)

ensure that the residents have regular and timely access to the services 
provided through the Office and that the residents and complainants 
receive timely responses from representatives o f  the Office to 
complaints;

(E)

represent the interests o f  the residents before governmental agencies 
and seek administrative, legal, and other remedies to protect the health, 
safety, welfare, and rights o f  the residents:

(F)

provide administrative and technical assistance to entities designated 
under paragraph (5) to assist the entities in participating in the program:

(G)

(i)

analyze, comment on, and monitor the development and 
implementation o f  Federal, State, and local laws, regulations, and 
other governmental policies and actions, that pertain to the health, 
safely, welfare, and rights o f  the residents, with respect to the 
adequacy o f  long-term care facilities and services in the State;

(ii)

o f 13 nscno? a i s i-\)
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recommend any changes in such laws, regulations, policies, and 
actions as the Office determines to be appropriate; and

(iii)

facilitate public comment on the laws, regulations, policies, and 
actions;

(II)

(i)

provide for training representatives o f  the Office;

(ii)

promote the de\clopm eni o f  citizen organizations, to participate in 
the program; and

(iii)

provide technical support for the development o f  resident and 
family councils to protect the well-being and rights o f  residents; 
and

(I)

carry out such other activities as the Assistant Secretary 
determines to be appropriate.

(4) Contracts and arrangements

(A) In general

Except as provided in subparagraph (B), the State agency may establish 
and operate the Office, and carry out the program, directly, or by 
contract or other arrangement with any public agency or nonprofit 
private organization.

(B) Licensing and certification organizations; associations

The State agency may not enter into the contract or other arrangement 
described in subparagraph (A ) with -

(i)

an agency or organization that is responsible for licensing or 
certifying long-term care services in the State; or

(ii)

an association (or an affiliate o f  such an association) o f  long-term 
care facilities, or o f  any other residential facilities for older 
individuals.

(5) Designation o f  local Ombudsman entities and representatives

(A) Designation

In carrying out the duties o f  the O ffice, the Ombudsman may designate 
an entity us a local Ombudsman entity, and may designate an employee

3 o f  13 V 5 /2 0 0 2 4 I5  !>V|
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or volunteer to represent the entity.

(B) Duties

An individual so designated shall, in accordance with the policies and 
procedures established by the Office and the State agency -

(i)

provide services to protect the health, safety, welfare ^  So in 
original. Probably should be followed by a comma.

(ii)

ensure that residents in the service area o f  the entity have regular, 
timely access to representatives o f  the program and timely 
responses to complaints and requests for assistance;

(iii)

identify, investigate, and resolve complaints made by or on behalf 
o f  residents that relate to action, inaction, or decisions, that may 
adversely affect the health, safety, welfare, or rights o f  the 
residents;

(iv)

represent the interests o f  residents before government agencies and 
seek administrative, legal, and other remedies to protect the health, 
safety, welfare, and rights o f  the residents;

(v)

(I)

review, and if  necessary, comment on any existing and 
proposed laws, regulations, and other government policies and 
actions, that pertain to the rights and well-being o f  residents; 
and

(II)

facilitate the ability o f  the public to comment on the laws, 
regulations, policies, and actions;

(vi)

support the development o f  resident and family councils: and

(vii)

carry out other activities that the Ombudsman determines to be 
appropriate.

(C) Eligibility for designation

Entities eligible to be designated as local Ombudsman entities, and 
individuals eligible to be designated as representatives o f  such entities, 
shall *

(I)

4  o f  13 V S /:n fl2 4 | 5 | » M
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have demonstrated capability to carry out the responsibilities o f  the 
Office;

(ii)

be free o f  conflicts o f  interest;

(iii)

in the case o f  the entities, be public or nonprofit private entities; 
and

(iv)

meet such additional requirements as the Ombudsman may specify.

(D) Policies and procedures

(i) In general

The State agency shall establish, in accordance with the Office, 
policies and procedures for monitoring local Ombudsman entities 
designated to carry out the duties o f  the Office.

(ii) Policies

In a case in which the entities are grantees, or the representatives 
are employees, o f  area agencies on aging, the State agency shall 
develop the policies in consultation with the area agencies on aging. 
The policies shall provide for participation and comment by the 
agencies and for resolution o f  concerns with respect to case 
activity.

(iii) Confidentiality and disclosure

The State agency shall develop the policies and procedures in 
accordance with all provisions o f  this part regarding confidentiality 
and conflict o f  interest.

(b) Procedures for access

(1) In general

The State shall ensure that representatives o f  the Office shall have -

(A)

access to long-term care facilities and residents;

(B)

(I)

appropriate access to review the medical and social records o f  a 
resident, i f -

(I)

the representative has the permission o f  the resident, or the 
legal representative o f  the resident; or

5 o f  13 3/5/2002 4 : 15I»M
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(ID

the resident is unable to consent to the review and has no legal 
representative; or

(ii)

access to the records as is necessary to investigate a complaint if - 

(I)

a legal guardian o f  the resident refuses to give the permission;

(ID

a representative o f  the O ffice has reasonable cause to believe 
that the guardian is not acting in the best interests o f  the 
resident; and

(III)

the representative obtains the approval o fth e  Ombudsman;

(C)

access to the administrative records, policies, and documents, to which 
the residents have, or the general public has access, o f  long-term care 
facilities; and

(D)

access to and, on request, copies o f  all licensing and certification 
records maintained by the State with respect to long-term care facilities.

(2) Procedures

The State agency shall establish procedures to ensure the access described 
in paragraph (I).

(c) Reporting system

The State agency shall establish a statewide uniform reporting system to -

(1)

collect and analyze data relating to complaints and conditions in long-term  
care facilities and to residents for the purpose o f  identifying and resolving 
significant problems; and

(2)

submit the data, on a regular basis, to -

(A)

the agency o f  the State responsible for licensing or certifying long-term 
care facilities in the Slate;

(B)

6 o f  13 vv:no: .11 s pm
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other State and Federal entities that the Ombudsman determines to be 
appropriate;

(C)

the Assistant Secretary; and

(D)

the National Ombudsman Resource Center established in section 
3012(a)(21) o f  this title.

(d) Disclosure

(1) In general

The State agency shall establish procedures for the disclosure by the 
Ombudsman or local Ombudsman entities o f  tiles maintained by the 
program, including records described in subsection (b)( I) or (c) o f  this 
section.

(2) Identity o f  complainant or icsident

The procedures described in paragraph (1) shall -

(A)
i

provide that, subject to subparagraph (B). the Files and records 
described in paragraph (1) may be disclosed only at the discretion o f  the 
Ombudsman (or the person designated by the Ombudsman to disclose  
the liles and records); and

(B)

prohibit the disclosure o f  the identity o f  any complainant or resident 
with respect to whom the Office maintains such files or records unless -

(i)

the complainant or resident, or the legal representative o f  the 
complainant or resident, consents to the disclosure and the consent 
is given in writing;

(ii)

(I)

the complainant or resident gives consent orally; and

(II)

the consent is documented contemporaneously in a writing 
made by a representative o f  the Office in accordance with such 
requirements as the State agency shall establish; or

(iii)

the disclosure is required by court order.

(c) Consultation

7 o f  13 3/5/2002 4 15 |>M
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In planning and operating the program, the State agency shall consider the 
views o f area agencies on aging, older individuals, and providers o f  long-term 
care.

(f) Conflict o f  interest

The State agency shall -

(1)

ensure that no individual, or member o f  the immediate family o f  an 
individual, involved in the designation o f  the Ombudsman (whether by 
appointment or otherwise) or the designation o f  an entity designated under 
subsection (a)(5) o f  this section, is subject to a conflict o f  interest;

(2)

ensure that no officer or employee o f  the Office, representative o f  a local 
Ombudsman entity, or member o f  the immediate family o f  the officer, 
em ployee, or representative, is subject to a conflict o f  interest;

(3)

ensure that the Ombudsman -

(A)

does not have a direct involvement in the licensing or certification o f  a 
long-term care facility or o f  a provider o f  a long-term care service;

(B)

does not have an ownership or investment interest (represented by 
equity, debt, or other financial relationship) in a long-term care facility 
or a long-term care service;

(C)

is not employed by, or participating in the management of, a long-term  
care facility; and

(D)

does not receive, or have the right to receive, directly or indirectly, 
remuneration (in cash or in kind) under a compensation arrangement 
with an owner or operator o f  a long-term care facility; and

(4)

establish, and specify in writing, mechanisms to identify and remove 
conflicts o f  interest referred to in paragraphs (1) and (2), and to identify and 
eliminate the relationships described in subparagraphs (A) through (D) o f  
paragraph (3). including such mechanisms as -

(A)

the methods by which the State agency will examine individuals, and 
immediate family members, to identify the conflicts; and

(B)

8 o f  13 3/5/2002 4 15 |> \|
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the actions that the State agency will require the individuals and such 
family members to take to remove such conflicts.

(g) Legal counsel

The Slate agency shall ensure that -

(1)

(A)

adequate legal counsel is available, and is able, without conflict o f  
interest, to -

(i)

provide advice and consultation needed to protect the health, safety, 
welfare, and rights o f  residents; and

(ii)

assist the Ombudsman and representatives o f  the O ffice in the 
performance o f  the official duties o f  tht Ombudsman and 
representatives; and

(B)

legal representation is provided to any representative o f  the Office 
against whom suit or other legal action is brought or threatened to be 
brought in connection with the performance o f  the official duties o f  the 
Ombudsman or such a representative; and

the Office pursues administrative, legal, and other appropriate remedies on 
behalf o f  residents.

(It) Administration

The State agency shall require the O ffice to -

(1)

prepare an annual report -

( A )

describing the activities carried out by the Office in the year for which 
the report is prepared;

( B )

containing and analyzing the data collected under subsection (c) o f  this 
section;

(C)

evaluating the problems experienced by, and the complaints made by or 
on behalf of, residents;

<D)

9  o f  13 V S/2002 4 IS |*M
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containing recommendations for - 

0)

improving quality o f  the care and life o f  the residents; and

(«i)

protecting the health, safety, welfare, and rights o f  the residents;

(E)

(i)

analyzing the success o f  the program including success in providing 
services to residents o f  board and care facilities and other similar 
adult care facilities; and

(ii)

identifying barriers that prevent the optimal operation o f  the 
program; and

(F)

providing policy, regulatory, and legislative recommcnda'ions to solve 
identified problems, to resolve the complaints, to improve the quality o f  
care and life o f  residents, to protect the health, safety, welfare, and 
rights o f  residents, and to remove the barriers;

analyze, comment on. and monitor the development and implementation o f  
Federal, State, and local laws, regulations, and other government policies 
and actions that pertain to long-term care facilities and services, and to the 
health, safety, welfare, and rights o f  residents, in the State, and recommend 
any changes in such laws, regulations, and policies as the Office determines 

to be appropriate;

(A)

provide such information as the Office determines to be necessary to 
public and private agencies, legislators, and olhei persons, regarding -

(i)

the problems and concerns o f  older individuals residing in 
long-term care facilities; and

(ii)

recommendations related to the problems and concerns; and

(B)

make available to the public, and submit to the Assistant Secretary, the 
ch ief executive officer o f  the Slate, the State legislature, the State 
agency responsible for licensing or certifying long-term care facilities.
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and other appropriale governmental entities, each report prepared under 
paragraph (1);

(4)

(A)

not later than 1 year after September 30, 1992, establish procedures for 
the training o f  the representatives o f  the Office, including unpaid 
volunteers, based on model standards established by the Director o f  the 
O ffice o f  Long-Term Care Ombudsman Programs, in consultation with 
representatives o f  citizen groups, long-term care providers, and the 
Office, that -

(i)

specify a minimum number o f  hours o f  initial training;

(H)

specify the content o f  the training, including training relating to -

(I)

Federal, State, and local laws, regulations, and policies, with 
respect to long-term care facilities in the State;

(ID

investigative techniques; and

(III)

such other matters as the State determines to be appropriate; 
and

(iii)

specify an annual number o f  hours o f  in-service training for all 
designated representatives; and

(B)

require implementation o f  the procedures not later than 21 months after 
September 30, 1992;

i)

prohibit any representative o f  the Office (other than the Ombudsman) front 
carrying out any activity described in subparagraphs (A) through (G) o f  
subsection (a)(3) o f  this section unless the representative -

(A)

has received the training required under paragraph (4); and

(B)

has been approved by the Ombudsman as qualified to carry out the 
activity on behalf o f  the Office;

II  o f  13 3/5/2002 4 15 p m
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(6)

coordinate ombudsman services with the protection and advocacy systems 
for individuals with developmental disabilities and mental illnesses 
established under-

(A)

part A  o f  the Developmental Disabilities Assistance and Bill o f  Rights 
Act (42 U.S.C. 6000 et seq.); and

(B)

the Protection and Advocacy for Mentally ill Individuals Act o f  1986 
(42 U.S.C. I0S01 et seq.);

(7)

coordinate, to the greatest extent possible, ombudsman services with legal 
assistance provided under section 3026(a)(2)(C) o f  this title, through 
adoption o f  memoranda o f understanding and other means; and

permit any local Ombudsman entity to cany out the responsibilities 
described in paragraph (1), (2), (3), (6). or (7).

(i) Liability

The State shall ensure that no representative o f  the Office will be liable under 
State law for the good faith performance o f  official duties.

(j) Noninterference

The State shall -

(1)

ensure that willful interference with representatives o f  the Office in the 
performance o f  the official duties o f  the representatives (as defined by the 
Assistant Secretary) shall be unlawful;

prohibit retaliation and reprisals by a long-term care facility or other entity 
with respect to any resident, employee, or other person for filing a 
complaint with, providing information to. o n  thcrwise cooperating with any 
representative of, the Office; and

(3)

provide for appropriate sanctions with respect to the interference, 
retaliation, and reprisals

j_L[and rights o f residents;
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The Alaska Mental Health Trust Authorin'

S e n a to r  L y d a  G re e n  
C h a i r
S e n a te  H e a l th ,  E d u c a t io n  a n d  Soc ia l  S e n d e e s  C o m m it te e  
S ta te  C ap i ta l  
J u n e a u .  A la s k a  99811

D e a r  S e n a to r  G reen ,

I h a v e  r e v ie w e d  the  c o m m e n ts  s u b m i t te d  b y  the  A la s k a  S ta te  H o sp i ta l  a n d  N u r s in g  H o m e  
A s s o c ia t io n  (A S H N H A )  d a te d  M a rc h  5, 2 0 0 2  c o n c e rn in g  S B  342 . U n fo r tu n a te ly  th e se  
c o m m e n ts  c o n ta in  a  n u m b e r  o f  s e r io u s  fac tua l  e rro rs .

T h e  A S H N H A  c o m m e n ts  s ta te  tha t  c u r re n t  A la s k a  la w  is  c o n s is te n t  w i th  4 2  U S C  
4 2 .3 0 5 8 G  w h ic h  re q u i re s  tha t  th e  “ O m b u d s m a n  s h a l l . . .p e r s o n a l ly  o r  th ro u g h  
re p re se n ta t iv e s  o f  the o f f ic e -  (A )  iden ti fy ,  inv e s t ig a te ,  a n d  re s o lv e  c o m p la in t s  tha t  a re  
m a d e  b y ,  o r  o n  b e h a l f  o f  r e s id e n ts ;” . A S  4 7 .6 2 .0 1 5 (a )  c u r re n t ly  p ro v id e s  th a t  “ (T )h e  
o m b u d s m a n  sha ll  in v e s t ig a te  a n d  re so lv e  a  c o m p la in t  m a d e  by  o r  o n  b e h a l f  o f  a n d  o ld e r  
A la s k a n  w h o  re s id e s  in  a  lo n g  te rm  c a re  fac i l i ty  in  the  s t a t e . . . ” . C le a r ly ,  con trary '  to 
A S H N H A ’s a sse r t io n ,  c u r re n t  A la s k a  la w  d o e s  n o t  sp e c i fy  th a t  the  O m b u d s m a n  o r  a 
r e p re s e n ta t iv e  sh a ll  “ id e n t i fy ” c o m p la in ts  a s  re q u i re d  b y  fed era l  law . T h is  is the  v e ry  
issu e  p la c e d  in  d is p u te  by  s o m e  a ss is ted  l iv in g  ca re  p ro v id e rs ,  a n d  re f le c te d  in 
A S H N H A ’s c o m m e n ts ,  w h e re  th e y  c o n te n d  th a t  the  O m b u d s m a n  o r  re p re se n ta t iv e  
s h o u ld  o n ly  h av e  a c c e s s  to  a  h o m e  o r  re s id e n t  i f  a  c o m p la in t  h as  a l r e a d y  b e e n  re c e iv e d  by  
the  o ff ice .  S u c h  a  re s tr ic t io n  w o u ld  c e r ta in ly  n o t  se rv e  to p ro te c t  th is  e x t r e m e ly  
v u ln e ra b le  p o p u la t io n  m a n y  o f  w h o m  are  p h y s ic a l ly  a n d /o r  m e n ta l ly  u n a b le  to lo d g e  su ch  
a  c o m p la in t  e v e n  a s s u m in g  th e y  a re  c o g n i t iv e ly  a w a r e  o f  p r o b le m s  in v o lv in g  th e i r  care .

T h e  A S H N H A  c o m m e n ts  a lso  s ta te  th a t  “ It is n o t  in  the  ( fed e ra l )  l a w  tha t  the  
c m !  sh a l l  v is i t  the  re s id e n ts ,  th e  r e s id e n t ’s re p re se n ta t iv e s ,  a n d  o th e r s  to  id e n ti fy
c o m p la in t s ” , in  fac t,  4 2  U S C  3 0 5 8 g  (D )  s ta tes  tha t  th e  O m b u d s m a n  o r  a  r e p re s e n ta t iv e  
sh a ll  “e n s u re  tha t  the  r e s id e n ts  h av e  r e g u l a r  a n d  t im e ly  a c c e s s  to th e  s e rv ic e s  p ro v id e d  
th ro u g h  th e  O ff ic e  . . . ”  ( e m p h a s is  a d d e d )  A s  d is c u s s e d  a b o v e ,  o n e  o f  the  c o re  s e n d e e s  o f  
the O m b u d s m a n  is the  id e n t i f ic a t io n  o f  c o m p la in ts .  T h e re  is no  w a y  th a t  th e  O ff ic e  can  
m e e t  th is  m a n d a te  w i th o u t  h a v in g  a c c e s s  to the  fac i l i t ies  w h e re  the  r e s id e n ts  live.
F u r th e r ,  the  A S H N H A  c o rn rn e m  . a l leg e  tha t  s u c h  a c c e s s  “ w o u ld  d i r e c t  the  o m b u d s m a n  
to c o m e  in to  a n y  fac i l i ty  a n d  “ s e a rc h ” fo r  p o ss ib le  p ro b le m s .  T h e  te rm  “ s e a r c h "  is n o t  
c o n ta in e d  in SB  3 4 2  a n d  is n o t  c o n te m p la te d  in  federa l  l a w  o r  b y  S B  3 4 2 .

550 West Seventh Avenue. Suite 1820 • Anchorage, Alaska 9*>501
Telephone: (907) 269-7960 • Fax: (907) 269-7966



A S H N H A  a lso  o b je c ts  to S e c t io n  3 (f) o f  th e  bill p r o v id in g  fo r  “ te c h n ic a l  s u p p o r t  fo r  the  
d e v e lo p m e n t  o f  re s id e n t  c o u n c i ls  a n d  fam ily  c o u n c i l s  w h o se  m e m b e r s  a re  in te re s te d  in 
p ro te c t in g  th e  w e l l -b e in g  a n d  r ig h ts  o f  o r  the re s id e n ts  o f  lon g  te rm  c a re  fac i l i t ie s  in  the  
s ta te ” as it “ g o e s  b e y o n d  the  federa l  law , is n o t  n e e d e d  by  re s id e n ts  in A la s k a  n u r s in g  
h o m e s  a n d  s h o u ld  n o t  be  a  r e q u i r e m e n t” . A g a in ,  c o n tra ry  to th is  a s se r t io n .  4 2  U S C  3 0 5 8
(H ) (iii)  s ta te s  th a t  th e  O m b u d s m a n  o r  a  re p re se n ta t iv e  sha ll  “ p ro v id e  t e c h n ic a l  su p p o r t  
fo r  th e  d e v e lo p m e n t  o f  re s id e n t  a n d  fam ily  c o u n c i ls  to p ro te c t  th e  w e l l -b e in g  a n d  r ig h ts  
o f  th e  r e s id e n ts ” . A S H N H A ’s p re s u m p tu o u s  b e l i e f  th a t  s u c h  c o u n c i l ' s  a re  " n o t  n e e d e d  by  
re s id e n ts ”  is a  s t ro n g  a rg u m e n t  in  fa v o r  o f  th e i r  c re a t io n  a n d  su p p o r t .

A S H N H A ’s r e m a in in g  c c n c e m s  re g a rd in g  S e c t io n  3 (g )  a n d  S e c t io n  4 o f  SB  3 4 2  in v o lv e  
the  use  o f  v o lu n te e rs  to  fu lfi ll  the  d u t ie s  o f  the  o ff ice . T h e  fed era l  l a w  re p e a te d ly  a n d  
c o n s is te n t ly  re fe rs  to the  d u t ie s  o f  the  o ff ice  b e in g  c a r r ie d  o u t  b y  th e  “ O m b u d s m a n  o r  
th ro u g h  re p re se n ta t iv e s” (see  a b o v e )  In 42  U S C  3 0 5 8  (1) the  te rm  “ re p re s e n ta t iv e "  is 
d e f in e d  a s  “ a n  e m p lo y e e  o r  v o lu n te e r  . . .w h o  is in d iv id u a l ly  d e s ig n a te d  by  the  
O m b u d s m a n ” .

D e sp ite  the  in v a l id i ty  o f  these  a rg u m e n ts  in  o p p o s i t io n  to SB  3 4 2 .  w e  a re  c o g n iz a n t  o f  
a n d  se n s i t iv e  to the  c o n c e rn s  th a t  e x is t  re la t in g  to the  p r io r  o p e ra t io n  o f  th e  o f f ic e  a n d  its 
v o lu n tee rs .  W e  w i l l  w o rk  c lo se ly  w i th  A S H N H A  a nd  its m e m b e r s  a s  w e l l  as  o th e r  
p ro v id e rs ,  r e s id e n ts  a n d  fa m ily  m e m b e r s  to e n su re  th a t  the  v o lu n te e r  p r o g r a m  is p ro p e r ly  
ru n  a n d  c o n t r ib u te s  to  the  im p ro v e m e n t  o f  ca re  fo r  A l a s k a 's  e ld e rs  in s te a d  o f  b e in g  a n  
a d v e rsa r ia l  a n d  t im e  c o n s u m in g  b u rd e n  to c a re  p ro v id e rs  a lre a d y  b e s e t  b y  m a n y  o b s ta c le s  
tha t  s ta n d  in  the ir  w a y  o f  p ro v id in g  the  ve ry  h ig h e s t  level o f  ca re  p o ss ib le .  In  a d d i t io n ,  w e  
w ill  be h e ld  a c c o u n ta b le  fo r  the  a c t io n s  o f  th e  o f f ic e  and  w ill  p ro v id e  p r o c e d u re s  w h e re b y  
a g g r ie v e d  p ro v id e rs  c a n  c o m p la in  to the  O m b u d s m a n ,  m y se lf ,  the  T ru s te e s  o f  th e  T ru s t  
A u th o r i ty  a n d  u l t im a te ly  to the  leg is la tu re  to see  th a t  the  o f f ic e  a n d  its r e p re s e n ta t iv e s  ac t  
a p p ro p r ia te ly  a n d  in the b es t  in te re s ts  o f  the  re s id e n ts  o f  A l a s k a 's  lo n g  te rm  ca re  
fac il i ties .
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,; V» ySenator Lyda Green '■* ' /Chair’ r.V; ; Senate Health Education and Social Services CommitteeState Capitol Juneau. AK 99811
Dear Senator Green:
I am writing in opposition to SB 342. “An Act relating to the long term care ombudsman." It was stated in the first hearing of the committee that this proposed legislation was to bring Alaska Statutes in line with federal code. I have searched Sec. 3058g. the State Long-Term Care Ombudsman program, and cannot find several of the additions.
In regard to Section 1: Under Federal law 3058.g it allows the Ombudsman to "identity, investigate, and resolve complaints that are made by. or on behalf of residents... ’ The current Alaska Law is consistent with this federal law. The proposed amendments appear to create a higher standard than the Federal Law. It is not in law that the ombudsman shall visit the residents, the residents' representatives, and others in order to identify complaints. This would direct the ombudsman to come into any facility and “search'’ for possible problems. We have no problem with access once the complaint has been made. There has not been a demonstrated need for this higher standard and the additional resources it will cause.
Section 2: No objections.
Section 3: (d) No objections.(e) No objections.(0 This goes beyond the federal law. is not needed by residents in Alaska nursing homes and should not be a requirement,(g) I cannot tlnd (1) and (2) in the federal code where it allows volunteers to have these duties.
Section 4: The federal code 483.10 (j) (1) and (2) allows immediate access to the Long Term Care Ombudsman who is investigating a complaint but not for volunteers. It is not appropriate for volunteers to have immediate access.

•126 M a in  Street. Juneau . A laska 99801 
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I a m  a t t a c h in g  a  l is t  o f  sp e c i f ic  c o n c e rn s  f ro m  o n e  o f  A S H N H A ’s m e m b e r s  th a t  a d d re s se s  
o f  th e  i s su e s  w i th  th is  leg is la t io n .

I f  y o u  h a v e  q u e s t io n s ,  p le a s e  c o n ta c t  me.

S in c e re ly  y o u r s .

L a ra in e  L. D e r r  
P r e s id e n t /C E O

A t ta c h m e n t



A c c o rd in g  to  an  A S H N H A  lo n g  te rm  care  fa c i l i ty  a d m in is t ra to r :

I am  o p p o s e d  to  the  a m e n d m e n t s  o f  SB 3 4 2 . 1 a m  n o t  a w a re  o f  a n y  u n re s o lv e d  c o m p la in ts  in  
A la sk a  n u rs in g  h o m e s .  T h e s e  a m e n d m e n ts  w il l  c re a te  a  v e ry  t im e  c o n s u m in g  p ro c e ss  fo r  s taff, 
w ill  pu ll  s t a f f  a w a y  f ro m  p a t ie n t  ca re  and  c o u ld  b e c o m e  q u i te  n e g a t iv e  w h e n  o m b u d s m a n  a n d  
v o lu n tee rs  a re  id e n t i fy in g  c o m p la in ts  on  all v is its .  It c o u ld  a lso  c rea te  s t a f f  tu rn o v e r  as 
e m p lo y e e s  r e a l ly  d o  n o t  like w o rk in g  in a  j o b  w h e re  th e y  a re  f re q u e n t ly  b e in g  w a tc h e d  o v e r  th e re  
s h o u ld e r  a n d  s e c o n d e d  g u e s se d  a b o u t  the  ju d g e m e n ts  th e y  m a k e .  A ll  fac il i t ie s  a t tem p t  to  c re a te  a  
pos i t ive  a tm o s p h e re  a n d  n o t  o n e  tha t  is a lw a y s  lo o k in g  fo r  th e  n eg a tiv e .  T h is  bill w ill  c a u se  m o r e  
p ro b le m s  (less  c a re )  th a n  it so lv es .  T h e  p as t  S ta te  o m b u d s m a n  s ta ted  th a t  th e  j o b  is too  d if f icu l t .  
T h is  bill w o u ld  m a k e  it m u c h  m o re  d if f icu lt  a n d  p o te n t ia l ly  m u c h  m o re  a d v e rsa r ia l  w i th  
facilities.

I b e l iev e  the  S ta te  c u r re n t  a d e q u a te ly  a l loca te s  sc a rc e  r e s o u rc e s  to  the c o m p la in t  in v e s t ig a t io n  
p ro ce ss  a n d  th a t  the re  a re  no  s ig n if ica n t  p ro b le m s  in n u r s in g  h o m e s  th a t  re q u ire  this n e g a t iv i ty .  It 
is part  o f  the  S ta te  a n d  F e d e ra l  S u rv e y o rs  j o b  to id e n t i fy  c o m p la in ts .  In  A n c h o r a g e  b o th  fac i l i t ie s  
are  su rv e y e d  tw ic e  a  y e a r  by  S ta te  a n d /o r  F e d e ra l  S u rv e y o rs  a n d  th e  re s t  o f  A la s k a  is 
a p p ro x im a te ly  o n c e  a  y ea r .  A s  y o u  a re  a w a re  e a c h  s u rv e y  in v o lv e s  a p p r o x im a te ly  6-S su rv e y o rs  
for o n e  w e e k  c lo se ly  re v ie w in g  all a sp ec ts  o f  q u a l i ty  o f  c a re  a n d  q u a l i ty  o f  life. In a d d i t io n ,  o n e  
A n c h o ra g e  n u rs in g  h o m e  h ad  7 c o m p la in t  in v e s t ig a t io n s  by  S ta te  S u r v e y o r s  last  y e a r  a n d  e a c h  
tim e  w a s  fo u n d  to b e  in c o m p l ia n c e  w ith  a ll re g u la t io n s .  In  the  p as t  6  y ea rs ,  a s  an  a d m in is t r a to r ,  I 
can  o n ly  r e m e m b e r  3 c o m p la in t  in v e s t ig a tio n s  b y  the  o m b u d s m a n  a n d  1 o f  th ese  re su l ted  in  a  
fo llo w  up  d e f ic ie n c y  f ro m  the  S ta te  S u rv e y o rs .  A ll  3 o f  th e se  is su es  w e re  c o m p le x  issu es  th a t  the  
fac il i ty  w a s  c lo se ly  m o n i to r in g  a n d  a t te m p tin g  to reso lve .  T h e  m o s t  e f fe c t iv e  ro le  o f  the 
o m b u d s m a n  h as  o c c u r r e d  w h e n  they  ac t  as a n  in te rm e d ia ry  t ry in g  to  so lv e  the  u n re s o lv e d  
c o m p la in t  b y  h e lp in g  b o th  p a r t ie s  see  the p r o b le m  f ro m  the  o th e r ’s  p e r s p e c t iv e  and  t ry in g  to 
w o rk  th ro u g h  it. T h e  l ik e l ih o o d  o f  th is  o c c u r r in g  is re d u c e d  i f  the  fo c u s  is sh i f te d  to id e n t i fy in g  
c o m p la in ts .  W e  a re  a lso  re q u i re d  to p rov ide  a n d  e x p la in  all r e s id e n t  r ig h ts  to  the  re s id e n ts  w h ic h  
inc lu d es  the  r ig h t  to  h a ve  c o m p la in t s  fo l lo w e d  up  o n  b y  th e  fac il i ty  a n d  h o w  to c o n ta c t  the  
o m b u d s m a n  a n d  o th e r  s ta te  o ff ic ia ls .  W e  a re  a lso  r e q u i re d  to po s t  th e  r ig h ts ,  the  o m b u d s m a n  
p h o n e  a n d  a d d re s s ,  a n d  S u rv e y  resu lts  in c o n s p ic u o u s  lo c a t io n s  in the  b u i ld in g .  W e m u s t  a lso  
p rov ide  a  q u a l i f ie d  so c ia l  w o r k e r  w h o  is t ra in e d  a n d  r e q u i re d  to a s s is t  re s id e n ts  in th e se  a n d  
o th e r  ty p e s  o f  m a t te rs .  V o lu n te e r  O m b u d s m a n  a n d  p o ss ib ly  e v e n  the  O m b u d s m a n  a n d  A s s is ta n t  
O m b u d s m a n  w ill  n o t  h a v e  th is  level o f  t ra in in g  n o r  the  d a y  to  d a y  e x p e r ie n c e  o f  p ro v id in g  
n u rs in g  h o m e  ca re .  A l l  s t a f f  a re  a lso  req u ired  to re p o r t  w i th in  24  h o u rs  to  L ic e n s in g  and  
C er t i f ica t io n  i f  th e y  h a v e  r e a so n a b le  c au se  to b e l ie v e  th a t  a re s id e n t  h a s  in c u r red  an  in ju ry  o f  a n  
u n k n o w n  so u rc e ,  w i l l fu l  o r  rec k le ss  n o n a c c id e n ta l  p h y s ica l  h a rm  o r  m e n ta l  d is tre ss  in c lu d in g  
h u m il ia t io n ,  h a r a s s m e n t ,  th re a ts  o f  p u n ish m e n t ,  e tc  a n d  a n y  m is a p p ro p r ia t io n  o f  re s id e n t  
p rop er ty .  I a m  su re  th a t  th e re  a re  o th e r  s a fe g u a rd s  th a t  d i re c t ly  a p p ly  to th is  issue  tha t  w e  m u s t  
m e e t  a n d  th a t  I a m  n o t  th in k in g  of. I be l iev e  the  c u r r e n t  s a fe g u a rd s  a re  w o rk in g  e f fe c t iv e ly  a s  I 
h av e  n e v e r  s e e n  a n y  in fo rm a t io n  tha t  the re  a re  a n y  s ig n i f i c a n t  leve ls  o f  u n re s o lv e d  c o m p la in t s  in 
a n y  n u rs in g  h o m e  in  th e  s ta te .

S ta te  r e s o u rc e s  a re  l im ite d  a n d  I b e l iev e  the re  s h o u ld  b e  a n  a p p ro p r ia te  d iv is io n  o f  lab o r  b e tw e e n  
the  s u rv e y  a g e n c y  a n d  the  o m b u d s m a n  off ice .  A lso ,  th is  w ill  tak e  t im e  a w a y  fro m  p a t ien t  c a re  
w ith in  the  fac il i t ies .  W e  n e e d  to use  sca rce  r e s o u rc e s  w h e re  th e y  a re  m o s t  n e e d e d  a n d  th e re  h as  
n o t  b een  a  d e m o n s t r a t e s  n eed  to iden tify  c o m p la in t s  in A la s k a 's  n u r s in g  h o m e s .
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Congress looks into abuse at nursing homes
■ VULNERABLE: Lawmaker 
says criminal actions in 
care facilities go imrcportcd.
Knight Rldder Nowspopm

WASHINGTON — A Gliyear-old 
dementia patient knocked 83-yenr-old 
Helen Strnuknmp unconscious by 
slamming her against a wall in their 
Evansville, Ind., nursing home. No 
one called the police. No one told the 
hospital treating her that she was the 
victim of an attack. Three weeks lat­
er, in October UK)!), she died.

A nursing ussislant in Orlando, 
Fla., was charged with rape last year 
after ONA tests identified him as the 
father of a child delivered by a 37-year- 
old stroke victim who was paralyzed, 
incontinent and brain damaged.

Such case ' of abuse from fellow pa­
tients and caregivers have captured 
Hie attention of some members of 
Congress who don’t believe state and 
federal agencies are doing enough to 
shield nursing home patients from 
physical and sexual abuse.

"There is a tendency not to report 
crim inal activity in nursing homes," 
sold Sen. John Iircaux of Louisiana,

(he Democratic chairman of llic Sen­
ate’s Special Committee on Aging. 
“We made child abuse u priority. 
These people are more vulnerable 
than children."

A General Accounting Office re ­
port scheduled for release Monday 
that studied abuse files in Pennsylva­
nia, Georgia and Illinois is expected 
to show that nursing homes in those 
states fail to refer complaints to prop­
er authorities in a timely manner, 
damaging investigations and prose­
cutions.

It also will show that state agen­
cies are more likely to recommend 
corrective action rather Ilian civil 
penalties against nursing homes cit­
ed in abuse cases, that police agen­
cies are not properly trained to invcs- 
ligale abuse against the elderly and 
that statistics about such crimes are 
practically nonexistent.

Iircaux has scheduled a hearing 
for Monday to examine the incidence 
of sexual and physical abuse of nurs­
ing home residents and to hear rec­
ommendations 011 how to guard them.

The American Health Care Associ­
ation, which represents most of the 
nation’s  skilled care facilities, said it

welcomed the congressional spot­
light hut rejected any suggestions 
that abuse is on the rise.

Federally required state surveys 
found that for the fiscal year ending 
June 2001, the latest reporting period, 
2.21 percent of nursing homes were 
cited for abuse or neglect that caused 
harm to a resident. The total for the 
same period ending the previous fis­
cal year was 3.1ft percent. In fiscal 
1999, it was 2.91 percent.

“The had actions of 2 percent of 
nursing homes overshadow the good 
works of the hundreds of thousands 
of health care professionals who are 
providing quality compassionate 
care," said Alan DeFend, association 
spokesman.

Pennsylvania, Georgia and Illinois 
are among the stales with the highest 
nursing home populations. The GAO 
investigation is expected to show that 
in half of the 111 eases reviewed, 
nursing homes submitted reports 
days or weeks after the alleged abuse 
had taken place, even though they 
are required to report within 2-1 hours 
of learning of an allegation.

Such delays, officials say, can hin­
der police investigations.

Ilcccnt studies found that nursing 
home officials often are skeptical that 
abuse has occurred or that residents 
fear retribution if they report an as­
sault, Police officers and slate health 
officials in the three stales also told 
GAO investigators that nursing 
homes fear bad publicity or state 
sanctions if they report abuse.

In Strauknmp’s case, emergency 
room doctors were not told about Hie 
assault.

"They were told it was a fall," said 
Slraukamp’s daiighterin-lnw, Bar­
bara Becker,

Four months later, after 
Straukamp’s family pressed for an­
swers, stale health officials fined Hie 
nursing home for a series of "serious 
deficiencies."

But GAO investigators determined 
Hint when state agencies find nursing 
homes responsible for incidents of 
abuse, officials seldom fine them. Of 
the 1511 case files reviewed in the 
three states, 26 nursing homes were 
found to have deficiencies that con­
tributed to the abuse. Only one was 
ordered to pay a fine.

State officials and nursing home op­
erators maintain (lint fines can put

homes out of business, leaving resi­
dents and their families scrambling 
for new accommodations. They say it 
is preferable to force homes to fix con­
ditions Hint contributed to the abuse.

"Every time you take resources 
that would otherwise be used for pa­
tient care, you should take a good, 
hard look at that," DeFend said

Though the federal government 
prohibits nursing homes from hiring 
staff members who have been con­
victed of abusing elderly patients, it 
does not forbid them from hiring peo­
ple who have committed other violent 
crimes, such as child abuse.

It also does not require nursing 
home employees to undergo criminal 
background checks.

Some slates have taken steps to 
speed reporting and prosecutions. In 
Arkansas, coroners or medical exam­
iners have been rt-quii-cd’since 1999 to 
investigate every nursing home death.

In 2000, Mark Malcolm, the coro­
ner in Little Rock, referred 21 deaths 
for further investigation. Last year, 
lie referred 13.

"I will say this, the level of care in 
nursing homes in this county today is 
better than it was July 1,1999," lie said.




