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’iF'SinIA()tr NOTE

STATE OF ALASKA m 0 2002 Fiscal Note Number: |
2002 LEGISLATIVE SESSION c |, JINAMCE Bill Version: SB 342
(S) Publish Date: 3113102

Revision Date/Time (Note if correction): Dept. Affected: Administration
Title An Act Relating to the Lo.ig "BRU Central Administrative Services

Term Care Ombudsman Component  Protection.Community Services
Sponsor (S) HES Administration
Requester (S) HES Component No. 2083
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 2003 FY 2004  FY 2005  FY 2006  FY 2007  FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

ICHANGEIN REVENUES (

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)
TOTAL 0.0

Estimate of any current year (FY2002) cost:

0.0 0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0 0.0

Check tKs box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate paqo ifaccessary)

This bill will have no significant fiscal impact on the Department.

Prepared by:  Dwight Becker, Program Coordinator
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Division Senior Services

Approved by: Jim Duncan, Commissioner
Agency Department of Administration
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SENATOR LYDA GREEN

SENATE DISTRICT N

Sponsor Statement
CS Senate Bill 342

Long-Term Care Ombudsman

The each state is required to have a long term care ombudsman under the Older
Americans Act. Alaska’s long term care ombudsman is located in the Alaska Mental
Health Trust Authority. Recently, the long term care ombudsman resigned, citing
frustr,,;* ' with Alaska’s statutes as one of the reasons for leaving.

Discussion with the executive director of the Alaska Mental Health Trust led to the filing
of Senate Bill 342 which brings Alaska’s statutes in line with the federal law.

Specifically, SB 342:

« directs the long term care ombudsman to visit long term care facilities and
identify problems rather than assuming the more passive role of only responding
to complaints;

« provides that no long term care facility may deny immediate access to an
employee or volunteer from the long term care ombudsman’s office who is
responding to a complaint;

« give the long term care ombudsman an active role in developing and providing
technical support to volunteer organizations which arc interested in the health,

safety, welfare and rights of older Alaskans

The long term car combudsman's role is critical in protecting the health and safety of our
most vulnerable older Alaskans. It is essential that we provide the office with the tools

necessary to do thisjob.
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Sec. 3058g. - State Long-Term Care Ombudsman program

(a) Establishment
(1) Ingeneral

In order to be eligible to receive an allotment under section 305Sb of this
title from funds appropriated under section 305Sa(a) of this title, a State
agency shall, in accordance with this section -

(A)

establish and operate an Office of the State Long-Term Care
Ombudsman; and

(B)

carry out through the Office a Slate Long-Term Care Ombudsman
program.

(2) Ombudsman

The Office shall be headed by an individual, to be known as the State
Long-Term Care Ombudsman, who shall be selected from among

individuals with expertise and experience in the fields of long-term care and

advocacy.
(3) Functions

The Ombudsman shall serve on a full-time basis, and shall, personally or
through representatives of the Office -

(A)
identify, investigate, and resolve complaints that -
(1)

arc made by. or on behalf of, residents; and

hitp:/lwww4.la\s.Cornell.cdu/useodc/42/305Sg.h nil
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(ii)
relate to action, inaction, or decisions, that may adversely affect the
health, safety, welfare, or rights of the residents (including the
welfare and rights of the residents with respect to the appointment
and activities of guardians and representative payees), of -

()

providers, or representatives of providers, of long-term care
Services;

(11)

public agencies; or

(1)

health and social service agencies;

(B)

provide services to assist the residents in protecting the health, safety,
welfare, and rights of the residents;

©)

inform the residents about means of obtaining services provided by
providers or agencies described in subparagraph (A)(ii) or services
described in subparagraph (B);

(D)

ensure that the residents have regular and timely access to the services
provided through the Office and that the residents and complainants
receive timely responses from representatives of the Office to

complaints;
(E)

represent the interests of the residents before governmental agencies
and seek administrative, legal, and other remedies to protect the health,
safety, welfare, and rights of the residents:

(F)
provide administrative and technical assistance to entities designated
under paragraph (5) to assist the entities in participating in the program:
(G)
(i)
analyze, comment on, and monitor the development and
implementation of Federal, State, and local laws, regulations, and
other governmental policies and actions, that pertain to the health,

safely, welfare, and rights of the residents, with respect to the
adequacy of long-term care facilities and services in the State;

O]
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TITLE 42 .CHAPTER 35 .SUBCHAPTER X I. Part A .subpart ii, See. 3058¢. http:/Avww4.law.eomcll.edu/usccKle/42/305Sg.lun’,

recommend any changes in such laws, regulations, policies, and
actions as the Office determines to be appropriate; and

(iii)

facilitate public comment on the laws, regulations, policies, and
actions;

(1
0]
provide for training representatives of the Office;
(ii)

promote the de\clopmeni of citizen organizations, to participate in
the program; and

(iii)
provide technical support for the development of resident and

family councils to protect the well-being and rights of residents;
and

()

carry out such other activities as the Assistant Secretary
determines to be appropriate.

(4) Contracts and arrangements
(A) In general
Except as provided in subparagraph (B), the State agency may establish
and operate the Office, and carry out the program, directly, or by
contract or other arrangement with any public agency or nonprofit
private organization.
(B) Licensing and certification organizations; associations

The State agency may not enter into the contract or other arrangement
described in subparagraph (A) with -

(1)

an agency or organization that is responsible for licensing or
certifying long-term care services in the State; or

(ii)
an association (or an affiliate of such an association) of long-term
care facilities, or of any other residential facilities for older
individuals.
(5) Designation of local Ombudsman entities and representatives

(A) Designation

In carrying out the duties of the Office, the Ombudsman may designate
an entity us a local Ombudsman entity, and may designate an employee

3of 13 V5/2002 4 15 15V]



TITLE 42 .CHAPTER 35 .SUBCHAPTER X 1,Pan A, subpartii. See. 3058¢.

or volunteer to represent the entity.

(B) Duties

An individual so designated shall, in accordance with the policies and
procedures established by the Office and the State agency -

(1)

provide services to protect the health, safety, welfare*  So in
original. Probably should be followed by a comma.

(ii)
ensure that residents in the service area of the entity have regular,

timely access to representatives of the program and timely
responses to complaints and requests for assistance;

(iii)
identify, investigate, and resolve complaints made by or on behalf

of residents that relate to action, inaction, or decisions, that may
adversely affect the health, safety, welfare, or rights of the

residents;

(iv)

represent the interests of residents before government agencies and
seek administrative, legal, and other remedies to protect the health,
safety, welfare, and rights of the residents;

(v)
()

review, and if necessary, comment on any existing and
proposed laws, regulations, and other government policies and
actions, that pertain to the rights and well-being of residents;

and

(1)

facilitate the ability of the public to comment on the laws,
regulations, policies, and actions;

(vi)
support the development of resident and family councils: and
(vii)
carry out other activities that the Ombudsman determines to be
appropriate.

(C) Eligibility for designation

Entities eligible to be designated as local Ombudsman entities, and
individuals eligible to be designated as representatives of such entities,

shall *

(1)

4 of 13
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TITLE 42 .CHAPTER 35 .SUBCHAPTER X I. Part A . subpart ii, See. 305Sg.

have demonstrated capability to carry out the responsibilities of the
Office;

(if)
be free of conflicts of interest;

(iii)
in éhe case of the entities, be public or nonprofit private entities;
an

(v)

meet such additional requirements as the Ombudsman may specify.

(D) Policies and procedures

(i) In general

The State agency shall establish, in accordance with the Office,
policies and procedures for monitoring local Ombudsman entities
designated to carry out the duties of the Office.

(ii) Policies

In acase in which the entities are grantees, or the representatives
are employees, of area agencies on aging, the State agency shall

develop the policies in consultation with the area agencies on aging.

The policies shall provide for participation and comment by the
agencies and for resolution of concerns with respect to case
activity.

(i) Confidentiality and disclosure

The State agency shall develop the policies and procedures in
accordance with all provisions of this part regarding confidentiality
and conflict of interest.

(b) Procedures for access
(1) Ingeneral
The State shall ensure that representatives of the Office shall have -
(A)
access to long-term care facilities and residents;
(B)
(1)

appropriate access to review the medical and social records of a
resident, if-

(1

the representative has the permission of the resident, or the
legal representative of the resident; or

50f 13
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(ID

the resident is unable to consent to the review and has no legal
representative; or

(ii)
access to the records as is necessary to investigate a complaint if -
(1)
a legal guardian of the resident refuses to give the permission;
(ID
a representative of the Office has reasonable cause to believe

that the guardian is not acting in the best interests of the
resident; and

(1)
the representative obtains the approval ofthe Ombudsman;
(€)
access to the administrative records, policies, and documents, to which

the residents have, or the general public has access, of long-term care
facilities; and

(D)

access to and, on request, copies of all licensing and certification
records maintained by the State with respect to long-term care facilities.

(2) Procedures

The State agency shall establish procedures to ensure the access described
in paragraph (1).

(c) Reporting system
The State agency shall establish a statewide uniform reporting system to -
(1)
collect and analyze data relating to complaints and conditions in long-term

care facilities and to residents for the purpose of identifying and resolving
significant problems; and

(2)
submit the data, on a regular basis, to -
(A)

the agency of the State responsible for licensing or certifying long-term
care facilities in the Slate;

(B)

6 of 13 w:no: .l1spm
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other State and Federal entities that the Ombudsman determines to be
appropriate;

©
the Assistant Secretary; and

(D)

the National Ombudsman Resource Center established in section
3012(a)(21) of this title.

(d) Disclosure

(1) Ingeneral

The State agency shall establish procedures for the disclosure by the
Ombudsman or local Ombudsman entities of tiles maintained by the
program, including records described in subsection (b)( 1) or (c) of this
section.

(2) Identity of complainant or icsident
The procedures described in paragraph (1) shall -
(A)
i
provide that, subject to subparagraph (B). the Files and records
described in paragraph (1) may be disclosed only at the discretion of the

Ombudsman (or the person designated by the Ombudsman to disclose
the liles and records); and

(B)

prohibit the disclosure of the identity of any complainant or resident
with respect to whom the Office maintains such files or records unless -

(i
the complainant or resident, or the legal representative of the
complainant or resident, consents to the disclosure and the consent

is given in writing;
(ii)
(1)
the complainant or resident gives consent orally; and
(1)
the consent is documented contemporaneously in a writing

made by a representative of the Office in accordance with such
requirements as the State agency shall establish; or

(iii)
the disclosure is required by court order.

(c) Consultation

70f 13 3/5/2002 4 15 pM
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In planning and operating the program, the State agency shall consider the
views of area agencies on aging, older individuals, and providers of long-term

care.
(/) Conflict of interest

The State agency shall -

(1)

ensure that no individual, or member of the immediate family of an
individual, involved in the designation of the Ombudsman (whether by
appointment or otherwise) or the designation of an entity designated under
subsection (a)(5) of this section, is subject to a conflict of interest;

2)

ensure that no officer or employee of the Office, representative of a local
Ombudsman entity, or member of the immediate family of the officer,
employee, or representative, is subject to a conflict of interest;

(3)
ensure that the Ombudsman -
(A)
does not have a direct involvement in the licensing or certification of a
long-term care facility or of a provider of a long-term care service;
(B)

does not have an ownership or investment interest (represented by
equity, debt, or other financial relationship) in a long-term care facility
or a long-term care service;

(©)

is not employed by, or participating in the management of, a long-term
care facility; and

(D)

does not receive, or have the right to receive, directly or indirectly,
remuneration (in cash or in kind) under a compensation arrangement
with an owner or operator of a long-term care facility; and

(“)

establish, and specify in writing, mechanisms to identify and remove
conflicts of interest referred to in paragraphs (1) and (2), and to identify and
eliminate the relationships described in subparagraphs (A) through (D) of
paragraph (3). including such mechanisms as -

(A)

the methods by which the State agency will examine individuals, and
immediate family members, to identify the conflicts; and

(B)

8of 13
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TITLE 42 ,CHAPTER 35 ,SUBCHAPTER X I, Part A , subpart ii. Sec. 3058g.

the actions that the State agency will require the individuals and such
family members to take to remove such conflicts.

(9) Legal counsel

The Slate agency shall ensure that -

@
(A)

adequate legal counsel is available, and is able, without conflict of
interest, to-

(i
provide advice and consultation needed to protect the health, safety,
welfare, and rights of residents; and

(ii)
assist the Ombudsman and representatives of the Office in the
performance of the official duties of tht Ombudsman and

representatives; and

(B)

legal representation is provided to any representative of the Office
against whom suit or other legal action is brought or threatened to be
brought in connection with the performance of the official duties of the
Ombudsman or such a representative; and

the Office pursues administrative, legal, and other appropriate remedies on
behalf of residents.

(It) Administration
The State agency shall require the Office to -
(2)
prepare an annual report -

(A)

describing the activities carried out by the Office in the year for which
the report is prepared;

(B)

containing and analyzing the data collected under subsection (c) of this
section;

©)

evaluating the problems experienced by, and the complaints made by or
on behalf of, residents;

<D)

9 of 13
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containing recommendations for -

0)
improving quality of the care and life of the residents; and

(«)

protecting the health, safety, welfare, and rights of the residents;

(E)
(i)
analyzing the success of the program including success in providing
services to residents of board and care facilities and other similar
adult care facilities; and
(ii)
identifying barriers that prevent the optimal operation of the
program; and
(F)

providing policy, regulatory, and legislative recommcnda'ions to solve
identified problems, to resolve the complaints, to improve the quality of
care and life of residents, to protect the health, safety, welfare, and
rights of residents, and to remove the barriers;

analyze, comment on. and monitor the development and implementation of
Federal, State, and local laws, regulations, and other government policies
and actions that pertain to long-term care facilities and services, and to the
health, safety, welfare, and rights of residents, in the State, and recommend
any changes in such laws, regulations, and policies as the Office determines

to be appropriate;

(A

provide such information as the Office determines to be necessary to
public and private agencies, legislators, and olhei persons, regarding -

(i)
the problems and concerns of older individuals residing in
long-term care facilities; and
(ii)
recommendations related to the problems and concerns; and
(B)

make available to the public, and submit to the Assistant Secretary, the
chief executive officer of the Slate, the State legislature, the State
agency responsible for licensing or certifying long-term care facilities.

http:/Avww4.la\v.comell.edu/uscode/42/3G58g. luml
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and other appropriale governmental entities, each report prepared under
paragraph (1);

@
(A)

not later than 1year after September 30, 1992, establish procedures for
the training of the representatives of the Office, including unpaid
volunteers, based on model standards established by the Director of the
Office of Long-Term Care Ombudsman Programs, in consultation with
representatives of citizen groups, long-term care providers, and the

Office, that -
(1)
specify a minimum number of hours of initial training;
H
specify the content of the training, including training relating to -
(1
Federal, State, and local laws, regulations, and policies, with
respect to long-term care facilities in the State;
(ID
investigative techniques; and
(1)
such other matters as the State determines to be appropriate;
and
(iii)

specify an annual number of hours of in-service training for all
designated representatives; and

B

require implementation of the procedures not later than 21 months after
September 30, 1992;

prohibit any representative of the Office (other than the Ombudsman) front
carrying out any activity described in subparagraphs (A) through (G) of
subsection (a)(3) of this section unless the representative -

(A)
has received the training required under paragraph (4); and

(B)

has been approved by the Ombudsman as qualified to carry out the
activity on behalf of the Office;

Il of 13
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6)

coordinate ombudsman services with the protection and advocacy systems
for individuals with developmental disabilities and mental illnesses

established under-
(A)

part A of the Developmental Disabilities Assistance and Bill of Rights
Act (42 U.S.C. 6000 et seq.); and

(B)
the Protection and Advocacy for Mentally ill Individuals Act of 1986
(42 U.S.C. 10S01 et seq.);

(7)

coordinate, to the greatest extent possible, ombudsman services with legal
assistance provided under section 3026(a)(2)(C) of this title, through
adoption of memoranda of understanding and other means; and

permit any local Ombudsman entity to cany out the responsibilities
described in paragraph (1), (2), (3), (6). or (7).
(i) Liability
The State shall ensure that no representative of the Office will be liable under
State law for the good faith performance of official duties.

(j) Noninterference

The State shall -

(1)

ensure that willful interference with representatives of the Office in the
performance of the official duties of the representatives (as defined by the

Assistant Secretary) shall be unlawful;

prohibit retaliation and reprisals by a long-term care facility or other entity

with respect to any resident, employee, or other person for filing a
complaint with, providing information to. on thcrwise cooperating with any

representative of, the Office; and

(3)

provide for appropriate sanctions with respect to the interference,
retaliation, and reprisals

j_L[and rights of residents;
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March 5, 2002
The Alaska Mental Health Trust Authorin'

Senator Lyda Green

Chair

Senate Health, Education and Social Sendees Committee
State Capital

Juneau. Alaska 99811

Dear Senator Green,

| have reviewed the comments submitted by the Alaska State Hospital and Nursing Home
Association (ASHNHA) dated March 5, 2002 concerning SB 342. Unfortunately these

comments contain a number of serious factual errors.

The ASHNHA comments state that current Alaska law is consistent with 42 USC
42.3058G which requires that the “Ombudsman shall...personally or through
representatives of the office- (A) identify, investigate, and resolve complaints that are
made by, or on behalfofresidents;”. AS 47.62.015(a) currently provides that “(T)he
ombudsman shall investigate and resolve a complaint made by or on behalfofand older
Alaskan who resides in a long term care facility in the state...”. Clearly, contrary' to
ASHNHA’s assertion, current Alaska law does not specify that the Ombudsman or a
representative shall “identify” complaints as required by federal law. This is the very
issue placed in dispute by some assisted living care providers, and reflected in
ASHNHA’s comments, where they contend that the Ombudsman or representative
should only have access to a home or resident if a complaint has already been received by
the office. Such a restriction would certainly not serve to protect this extremely
vulnerable population many of whom are physically and/or mentally unable to lodge such
acomplaint even assuming they are cognitively aware of problems involving their care.

The ASHNHA comments also state that “It is not in the (federal) law that the

cm! shall visit the residents, the resident’s representatives, and others to identify
complaints”, in fact, 42 USC 30589 (D) states that the Ombudsman or a representative
shall “ensure that the residents have regular and timely access to the services provided
through the Office ...” (emphasis added) As discussed above, one of the core sendees of
the Ombudsman is the identification of complaints. There is no way that the Office can
meet this mandate without having access to the facilities where the residents live.
Further, the ASHNHA cornrnem . allege that such access “would direct the ombudsman
to come into any facility and “search” for possible problems. The term “search” is not
contained in SB 342 and is not contemplated in federal law or by SB 342,

550 West Seventh Avenue. Suite 1820 + Anchorage, Alaska 9*>501
Telephone: (907) 269-7960 « Fax: (907) 269-7966



ASHNHA also objects to Section 3 (f) of the bill providing for “technical support for the
development of resident councils and family councils whose members are interested in
protecting the well-being and rights of or the residents of long term care facilities in the
state” as it “goes beyond the federal law, is not needed by residents in Alaska nursing
homes and should not be a requirement”. Again, contrary to this assertion. 42 USC 3058
(H) (iii) states that the Ombudsman or a representative shall “provide technical support
for the development ofresident and family councils to protect the well-being and rights
ofthe residents”. ASHNHA’s presumptuous beliefthat such council's are "not needed by
residents” is a strong argument in favor of their creation and support.

ASHNHA’s remaining ccncems regarding Section 3 (g) and Section 4 of SB 342 involve
the use of volunteers to fulfill the duties of the office. The federal law repeatedly and
consistently refers to the duties of the office being carried out by the “Ombudsman or
through representatives” (see above) In 42 USC 3058 (1) the term “representative” is
defined as “an employee or volunteer ...who is individually designated by the

Ombudsman”.

Despite the invalidity of these arguments in opposition to SB 342. we are cognizant of
and sensitive to the concerns that exist relating to the prior operation of the office and its
volunteers. We will work closely with ASHNHA and its members as well as other
providers, residents and family members to ensure that the volunteer program is properly
run and contributes to the improvement of care for Alaska's elders instead of being an
adversarial and time consuming burden to care providers already beset by many obstacles
that stand in their way of providing the very highest level of care possible. In addition, we
will be held accountable for the actions of the office and will provide procedures whereby
aggrieved providers can complain to the Ombudsman, myself, the Trustees of the Trust
Authority and ultimately to the legislature to see that the office and its representatives act
appropriately and in the best interests of the residents of Alaska's long term care

facilities.
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| am attaching a list of specific concerns from one of ASHNHA’s members that addresses
of the issues with this legislation.

Ifyou have questions, please contact me.

Sincerely yours.

Laraine L. Derr
President/CEO

Attachment



According to an ASHNHA long term care facility administrator:

I am opposed to the amendments of SB 342.1am not aware of any unresolved complaints in
Alaska nursing homes. These amendments will create a very time consuming process for staff,
will pull staffaway from patient care and could become quite negative when ombudsman and
volunteers are identifying complaints on all visits. It could also create staff turnover as
employees really do not like working in ajob where they are frequently being watched over there
shoulder and seconded guessed about the judgements they make. All facilities attempt to create a
positive atmosphere and not one that is always looking for the negative. This bill will cause more
problems (less care) than it solves. The past State ombudsman stated that the job is too difficult.
This bill would make it much more difficult and potentially much more adversarial with
facilities.

| believe the State current adequately allocates scarce resources to the complaint investigation
process and that there are no significant problems in nursing homes that require this negativity. It
is part of the State and Federal Surveyorsjob to identify complaints. In Anchorage both facilities
are surveyed twice a year by State and/or Federal Surveyors and the rest of Alaska is
approximately once a year. As you are aware each survey involves approximately 6-S surveyors
for one week closely reviewing all aspects of quality of care and quality of life. In addition, one
Anchorage nursing home had 7 complaint investigations by State Surveyors last year and each
time was found to be in compliance with all regulations. In the past 6 years, as an administrator, |
can only remember 3 complaint investigations by the ombudsman and 1of these resulted in a
follow up deficiency from the State Surveyors. All 3 of these issues were complex issues that the
facility was closely monitoring and attempting to resolve. The most effective role of the
ombudsman has occurred when they act as an intermediary trying to solve the unresolved
complaint by helping both parties see the problem from the other’s perspective and trying to
work through it. The likelihood of this occurring is reduced if the focus is shifted to identifying
complaints. We are also required to provide and explain all resident rights to the residents which
includes the right to have complaints followed up on by the facility and how to contact the
ombudsman and other state officials. We are also required to post the rights, the ombudsman
phone and address, and Survey results in conspicuous locations in the building. We must also
provide a qualified social worker who is trained and required to assist residents in these and
other types of matters. Volunteer Ombudsman and possibly even the Ombudsman and Assistant
Ombudsman will not have this level of training nor the day to day experience of providing
nursing home care. All staffare also required to report within 24 hours to Licensing and
Certification if they have reasonable cause to believe that a resident has incurred an injury of an
unknown source, willful or reckless nonaccidental physical harm or mental distress including
humiliation, harassment, threats of punishment, etc and any misappropriation of resident
property. I am sure that there are other safeguards that directly apply to this issue that we must
meet and that I am not thinking of. | believe the current safeguards are working effectively as |
have never seen any information that there are any significant levels of unresolved complaints in
any nursing home in the state.

State resources are limited and | believe there should be an appropriate division of labor between
the survey agency and the ombudsman office. Also, this will take time away from patient care
within the facilities. We need to use scarce resources where they are most needed and there has
not been a demonstrates need to identify complaints in Alaska's nursing homes.
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m\/ULNERABLE: Lawmaker
says criminal actions in
care facilities go imrcportcd.

Kright Rotkr Nowspopm

WASHINGTON — A Gliyear-old
dementia patient knocked 83-yenr-old
Helen Strnuknmp unconscious by
slammllnlg her against a wall in their
Evansville, Ind., nursing home. No
one called the police. No one told the
hospital treating her that she was the
victim of an attack. Three weeks lat-
er, in October UK)!), she died.

A nursing ussislant in Orlando,
Fla., was char([;ed with rape last year
after ONA tests identified him as the
father ofa child delivered by a 37-year-
old stroke victim who was paralyzed,
incontinentand brain damaged.

_ Suchcase' ofabuse from fellow pa-
tients and_ caregivers have captured
Hie attention of some_members of
Congress who don't believe state and
federal agencies are dom% enough to
shield nursing home patients Trom
physical and séxual abuse.

"There is.a_tendency not to report
criminal activity in nursmE homes,"
sold Sen. John Tircaux of Louisiana,

(he Democratic chairman of llic Sen-
ate’s Special Committee on Aging.
“We made child abuse u priority.
These people are more vulnerable
than children." ) )

A General Accounting Office re-
Port scheduled for release Monday
hat studied abuse files in Pennsylva-
nia, Georgia and Illinois is expected
to show that nursing homes in those
states fail to refer complaints to prop-
er authorities in a timely manner,
damaging investigations and prose-
cutions.

_ It also will show that state agen-
cies are more_likely to recommend
corrective action rather llian civil
penalties against nursing homes cit-
ed in abuse cases, that police agen-
cies are not properly trained to invcs-
ligale abuse against the elderly and
that statistics about such crimes are
practically nonexistent. ]

lircaux has scheduled a hearing
for Monday to examine the incidence
of sexual and physical abuse of nurs-
ing home residents and to hear rec-
ommendations o1 how to guard them.

_The American Health Care Associ-
ation, which represents_most of the
nation’s skilled care facilities, said it
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welcomed the congressional spot-
light hut rejected any suggestions
that abuse is on the rise.

Federally required state surveys
found that Tor the fiscal year endin
June 2001, the latest reporting period,
221 percent of nursing homes were
cited forabuse or neglect that caused
harm to a resident. The total for the
same period ending the previous fis-
cal year was 3.1ft percent. In fiscal
1999, it was 2.91 percent,

“The had actions of 2 percent of
nursing homes overshadow the goo
works of the hundreds of thousands
of health care professionals who are
providing quallty compassionate
care," said Alan DeFend, association
spokesman. ) o

Pennsylvania, Georgia and Illinois
are amorig the stales with the highest
nursing home populations. The GAO
investigation is expected to show that
in half of the 111 easgs reviewed,
nursing homes submitted reports
days or weeks after the alleged abuse
had taken J)Iace, even though they
are required to reiJort within 21 hours
of learning ofan allegation. ,

Such delays, officials say, can hin-
der police investigations.

[lccent studies found that nursin
home officials often are skeptical tha
abuse has occurred or that residents
fear retribution if they report an as-
sault, Police officers and slate health
officials in the three stales also told
GAO investigators that nursing
homes fear bad publicity or state
sanctions if they report abuse.

In Strauknmp’s case, emergency
room doctors were not told about Hie
assault. ) ,

"They were told it was a fall," said

d Slraukamp’s daiighterin-Inw, Bar-

bara Becker,

Four months later, after
StraukamF’s family pressed for an-
swers, stale health officials fined Hie
nursing home for a series of "serious
deficiencies." ]

_But GAQ investigators determined
Hint when state agencies find nursin
homes responsible for incidents o
abuse, officials seldom fine them.
the 1 case files reviewed in the
three states, 26 nursing homes were
found to have deficiencies that con-
tributed to the abuse. Only one was
ordered to pay a fine.

State officials and nursing home op-
erators maintain (lint fines can put
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Congress looks Into abuse at nursing homes

homes out of business, leaving resi-
dents and their families scrambling
for new accommodations. The¥ say it
is preferable to force homes to fix con-
ditions Hint contributed to the abuse.

"EverY time you take resources
that would otherwise be used for pa-
tient care, you should take a good,
hard look at'that," DeFend said

Though the federal government
prohibits nursing homes from hiring
staff members who have been con-
victed of abusing elderly Rat_lents, it
does not forhid them from hiring peo-
ple who have committed other violent
crimes, such as child abuse. )

It also does not require n_urs_mgi
home employees to undergo crimina
background checks.

Some slates have taken steps to
speed reporting and prosecutions. In
Arkansas, coroners or medical exam-
iners have been rt-quii-cd’since 1999 to

Of investigate ever nursmgf home death.

In 2000, Mark Malcolm, the coro-
ner in Little Rock, referred 21 deaths
for further investigation. Last year,
lie referred 13, )

"I will say this, the level of care in
nursing homes in this coungt}/ today, is
better than itwas July 1,1999;" lie said.





