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STATE OF ALASKA
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Dept. Affected:

CS SB278 (JUD)
4/12/2002

DOT&PF
Title An Act requirinq a qood faith effort to BRU

purchase property before that property is taken... Component
Sponsor Torgerson
Requester Senate Finance Component No.

E xp e n d itu re s /R e v e n u e s (Thousands o f D ollars)
Note: Amounts Oo not include inflation unless otnerwise noted oelow.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES -
• * ■ * ■ ■ • • ••

CHANGE IN REVENUES ( ) ! j

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY2002) cost: 0.0
Check th is  box (X) if  fund ing fo r th is b ill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

** S e e  a t t a c h e d  a n a ly s i s .

Prepared by: Dennis R. Poshard. Assistant to Commissioner
Division Commissioner’s Office_______________________

Approved by:
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Joseph L. Perkins. Commissioner Date 4/12/2002
Alaska Department of Transportation and Public Facilities
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FISCAL NOTE

A N A LY S IS  C O N TIN U ATIO N

AKDOT&PF acquires approximately 500 parcels a year. The department estimates 
that at least 50% of the property owners would contract for their own appraisals if 
AKDOT&PF was paying for them. The average cost per appraisal is $2,500. 250
parcels X $2,500 = $625,000 per year. The increased cost of property acquisition will 
cause a reduction in the amount of capital funding available for design and construction 
of projects. The Department is unable to determine if federal project sponsors will 
participate in funding the increased right-of-way costs.

The Department wculd not have any control over the performance of the appraisal or 
the complexity of the assignment. This bill is also likely to result in the delay of projects.

STATE OF ALASKA BILL N O .__________________
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Expenditures/Revenues

Taking property by eminent domain

Fiscal Note Number: 

Bill Version:
(S) Publish Date:

Dept. Affected:
'BRU

1
SB 278
3/1/02

Alaska Court System
Component Trial Courts

Component No. 768

( T h o u s a n d s  o f  D o l l a r s )
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TO TAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE_______________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Olher (Specify Type-Do not abbreviate)

TO TAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate o f any cu rre n t yea r (FY2002) cos t: 0.0
Check th is  box (X) i f  fu n d in g  fo r  th is  b ill is inc luded  in the G overnor's  FY 2003 budge t p roposa l: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate p a g e 'e c e s sa ry )
T h e  c o u r t  s y s t e m  d o e s  n o t  a n t i c i p a t e  a n y  f i s c a l  im p a c t  f r o m  t h e  p a s s a g e  o f  S B  2 7 8 .

j

Prepared by: Douglas W ooliver  Phone 463-4750
Division Alaska Court System  Date/Time 2/28/02 8:59 AM

Approved by: Stephanie Cole____________________________________________  Date_2/28/02_____________
Agency Alaska Court System_______________________________________
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* Sec . 2 . A S  0 9 .5 5 .2 7 0  is a m e n d e d  b y  a d d in g  n e w  s u b s e c t io n s  to  read :

(b)  B e fo re  tak in g  p ro p e r ty ,  a c o n d e m n o r  sh a ll  inv i te  the  p ro p e r ty  o w n e r  to. 

w i th in  a  r e a s o n a b le  p e r io d  o f  l im e  se t by  the  c o n d e m n o r ,

(1 )  o b ta in  a n  a pp ra is a l  f ro m  a  rea l e s ta te  a p p ra is e r  c e r t i f ie d  u n d e r  

A S  OS.87  a n d  o f fe r  to  se ll  the  p ro p e r ty  to the c o n d e m n o r  fo r  th e  a p p ra is e d  v a lu e  p lu s  

the  c o s t  o f  app ra isa l ;  o r

(2)  o f fe r  a n y  a l te rn a t iv e  m e a n s  o f  s a t is fy in g  the  p u b l ic  p u rp o s e  for 

w h ic h  the  p ro p e r ty  is so u g h t .

(c)  I f  a  p ro p e r ty  o w n e r  m a k e s  a n  o f fe r  u n d e r  (b) o f  th is  se c t io n  w i th in  the  

r e a so n a b le  p e r io d  o f  t im e  se t  b y  th e  c o n d e m n o r ,  the  c o n d e m n o r  m u s t  e i th e r  a c c e p t  the  

o f fe r ,  o r  re jec t  the  o f fe r  a nd  p ro v id e  a  re a so n a b le  e x p la n a t io n  o f  the r e a so n s  fo r  the 

r e je c t io n  a lo n g  w i th  a  r e a s o n a b le  c o u n te r  o ffer.  I f  a  c o n d e m n o r  inv i tes  the  p ro p e r ty  

o w n e r  to m a k e  a n  o f fe r  to  se ll  the  p ro p e r ty  as  d e s c r ib e d  in  (b )  o f  th is  s e c t io n  a n d  the  

p ro p e r ty  o w n e r  fa i ls  to r e s p o n d  w i th in  a  r e a so n a b le  p e r io d  o f  t im e , o r  i f  th e  p ro p e r ty  

o w n e r  re jec ts  a  r e a s o n a b le  c o u n te r  o f fe r  m a d e  u n d e r  th is  su b se c t io n ,  the-Jpfeperty-

C L o n d  £-i{vj o  o r

22-LS1399U

-m v n s r  m a y  c o m m e n c e  e m in e n t  d o m a in  p ro c e e d in g s  u n d e r  A S  0 9 .5 5 .2 9 0 .

* Sec. 3 . A S  0 9 .5 5 .4 3 0  is a m e n d e d  to read:

Sec. 0 9 .5 5 .4 3 0 .  C o n t e n t s  o f  d e c l a r a t i o n  o f  t a k i n g .  T h e  d e c la ra t io n  o f  ta k in g

m u s t  c o n ta in

in it is taken ; 

it is taken ;

(1 )  a  s t a te m e n t  o f  the  au th o r i ty  u n d e r  w h ic h  th e  p ro p e r ty  o r  an  in te re s t

(2 )  a  s t a te m e n t  o f  the  pub lic  u se  fo r  w h ic h  the  p ro p e r ty  o r  an  in te re s t  in

(3)  a d e s c r ip t io n  o f  the p ro p e r ty  su f f ic ie n t  fo r  th e  id e n t i f ic a t io n  o f  it;

(4 )  a  s ta te m e n t  o f  the  e s ta te  o r  in te re s t  in th e  p ro p e r ty ;

(5 )  a  m a p  o r  p la t  sh o w in g  th e  lo c a t io n  o f  the  p ro p e r ly ;

(6 )  a  s t a te m e n t  o f  the  a m o u n t  o f  m o n e y  e s t im a te d  by th e  p la in t i f f  to be 

j u s t  c o m p e n s a t io n  fo r  th e  p ro p e r ty  o r  the  in te re s t  in it;

(7 )  a  s t a te m e n t  th a t  tne  p ro p e r ty  is t a k e n  b y  n e c e s s i ty  fo r  a  p ro je c t  

lo c a te d  in a  m a n n e r  tha t  is m o s t  c o m p a t ib le  w i th  the  g rea te s t  p u b l ic  g o o d  a n d  the  least 

p r iv a te  in ju r y ; a n d

CSSB 278( ) -2-
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C S  F O R  S E N A T E  B I L L  N O .  2 7 8 ( F I N )

IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y - S E C O N D  L E G I S L A T U R E  - S E C O N D  S E S S IO N

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sporisor(s): SENATORS TORGERSON, Taylor, Wilken

/■ 16 I!

9 ji
10

" I?
12

||
13 ;

,4  »

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e q u i r i n g  a g o o d  f a i th  e f f o r t  to p u r c h a s e  p r o p e r t y  b e f o r e  t h a t  p r o p e r t y  is t a k e n  

t h r o u g h  e m i n e n t  d o m a i n ;  a n d  p r o v i d i n g  f o r  a n  e f fe c t iv e  d a t e . "

B E  I T  E N A C T E D  B Y  T I I E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t io n  1. A S  0 9 .5 5 .2 7 0  is a m e n d e d  to read:

S ec .  0 9 .5 5 .2 7 0 .  P r e r e q u i s i t e s .  B e fo re  p ro p e r ty  can  be taken , it shall  a p p e a r

tha t

(1) the  use  to w h ich  it is to be ap p l ie d  is a  u se  a u th o r iz e d  by  law;

(2) the ta k in g  is n ec es sa ry  to the  use;

(3) i f  a l re a d y  a p p ro p r ia te d  to a pub lic  use, the  p u b lic  use  to w h ich  it is

to b e  a p p l ie d  is a  m o re  n e c e s s a ry  pu b lic  u s e ; a n d

(4) e x c e p t  w h e r e  th e  c o n s e n t  o f  a p r o p e r t y  o w n e r  c a n n o t  he 

o b t a i n e d  d u e  to  i n c a p a c i t y ,  i n a b i l i t y  to  e o n v e v  leg a l  t i t le ,  o r  a b s e n c e ,  the  

c o n d e m n o r  h a s  m a d e  a  r e a s o n a b l e  a n d  d i l i g e n t  e f f o r t  to  a c q u i r e  th e  p r o p e r t y  hv 

n e g o t i a t i o n  a s  p r o v i d e d  in (h )  a n d  (c) o f  th i s  s e c t i o n .

-1-
N e w  Text: U n d e r l i n e d  ( D E L E T E D  T E X T  B R A C K E T E D  1
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* Sec. 2 . A S  0 9 .5 5 .2 7 0  is a m e n d e d  b y  a d d in g  n e w  s u b s e c t io n s  to  read :

(b) B e fo re  tak in g  p ro p e r ty ,  a  c o n d e m n o r  sh a ll  inv i te  the  p ro p e r ty  o w n e r  to. 

w i th in  a  r e a s o n a b le  p e r io d  o f  t im e  se t  b y  th e  c o n d e m n o r ,

(1) o b ta in  a n  a p p ra is a l  f ro m  a  r ’ e s ta te  a p p r a is e r  c e r t i f ie d  u n d e r  

A S  OS.87  a n d  o f fe r  to  se ll  th e  p ro p e r ty  to the c o n d e ,  o r  fo r  the  a p p ra is e d  v a lu e  p lu s  

th e  c o s t  o f  a p p ra is a l ;  o r

(2) o f fe r  a n y  a l te rn a t iv e  m e a n s  o f  s a t i s fy in g  the  p u b l ic  p u rp o s e  fo r  

w h ic h  the  p ro p e r ty  is so ug h t .

(c) I f  a  p r o p e r ty  o w n e r  m a k e s  a n  o f fe r  u n d e r  (b )  o f  th is  s e c t io n  w i th in  the 

re a so n a b le  p e r io d  o f  l im e  se t  b y  the  c o n d e m n o r ,  the  c o n d e m n o r  m u s t  e i th e r  a c c e p t  the  i 

o ffe r ,  o r  re jec t  the  o f fe r  and  p ro v id e  a  r e a so n a b le  e x p la n a t io n  o f  the re a so n s  fo r  the 

re je c t io n  a lo n g  w i th  a  re a so n a b le  c o u n te r  o f fe r .  I f  a  c o n d e m n o r  inv i te s  the  p ro p e r ty  

o w n e r  to m a k e  a n  o f fe r  to sell the  p ro p e r ty  as d e s c r ib e d  in  (b) o f  th is  s e c t io n  a n d  the 

p r o p e r ty  o w n e r  fa i ls  to r e s p o n d  w i th in  a  r e a s o n a b le  p e r io d  o f  t im e ,  o r  i f  the  p ro p e r ty  

o w n e r  re jec ts  a  r e a s o n a b le  c o u n te r  o f fe r  m a d e  u n d e r  th is  s u b se c t io n ,  th e  c o n d e m n o r  

m a y  c o m m e n c e  e m in e n t  d o m a in  p ro c e e d in g s  u n d e r  A S  0 9 .5 5 .2 9 0 .

* Sec . 3 .  A S  0 9 .5 5 .4 3 0  is a m e n d e d  to read :

Sec. 0 9 .5 5 .4 3 0 .  C o n t e n t s  o f  d e c l a r a t i o n  o f  t a k i n g .  T h e  d e c la ra t io n  o f  ta k in g
I

m u s t  c o n ta in  j

(1) a  s t a te m e n t  o f  the  a u th o r i ty  u n d e r  w h ic h  the  p ro p e r ty  o r  an  in te re s t

in  it  is taken ;  

it is taken ;

(2) a  s t a te m e n t  o f  th e  p u b l ic  u se  fo r  w h ic h  the  p ro p e r ty  o r  a n  in te re s t  in

(3) a  d e s c r ip t io n  o f  the  p ro p e r ty  su f f ic ie n t  fo r  the  id e n t i f ic a t io n  o f  it;

(4) a  s t a te m e n t  o f  the  e s ta te  o r  in te re s t  in th e  p ro p e r ty ;

(5) a  m a p  o r  p la t  sh o w in g  the  lo c a t io n  o f  the  p ro p er ty ;

(6) a  s t a te m e n t  o f  the  a m o u n t  o f  m o n e y  e s t im a te d  by  th e  p la in t i f f  to be 

j u s t  c o m p e n s a t io n  fo r  the  p io p e r ty  o r  the  in te re s t  in  it;

(7) a  s ta te m e n t  tha t  the p ro p e r ty  is tak en  b y  n e c e s s i ty  fo r  a p ro jec t  

lo c a te d  in a  m a n n e r  th a t  is m o s t  c o m p a t ib le  w i th  the  g re a te s t  p u b l ic  g o o d  a n d  the  least  

p r iv a te  in ju r y ; a n d

# 1
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(8) except where the consent of a property owner cannot be
22-LS1399\L

obtained clue to incapacity, inability to convey legal title, or absence, a statement 
that the plaintiff has complied with AS 09.55.270(b) and (cl.

S e c .  4. A S  0 9 .5 5 .4 6 0 (b )  is a m e n d e d  to read:

(b)  T h e  p la in t i f f  m a y  n o t  be d iv e s ted  o f  a  t it le  o r  p o s se s s io n  a c q u ire d  e x c e p t  

w h e re  the  c o u r t  f in d s  tha t

m  th e  p ro p e r ty  w a s  n o t  taken  b y  n ec es s i ty  fo r  a  p u b lic  u se  or p u rp o se  

in  a  m a iu ie r  c o m p a t ib le  w i th  the g re a te s t  p u b lic  g o o d  and  the  lea s t  p r iv a te  injury'; or
(2) the plaintiff was required to make a reasonable and diligent

ieffort to acquire the property bv negotiation under AS 09.55.270(̂1 and (c) and 
the plaintiff failed to comply with AS 09.55.270(b) and fc).

£c] In  the  e v e n t  o f  a finding under (If) o f  this section [T H A T  F I N D IN G ] ,  the 

c o u r t  sha ll  e n te r  th e  j u d g m e n t  n e c e s sa ry  to (1) c o m p e n s a te  th e  p e r s o n s  en t i t led  to it for 

th e  p e r io d  d u r in g  w h ic h  the  p ro p e r ty  w a s  in the  p o s se s s io n  o f  th e  p la in t i ff ,  (2) r e c o v e r  

fo r  the  p la in t i f f  a n y  a w a r d  p a id  to a n y  p e rso n ,  a n d  (3) o rdet the  p la in t i f f  to  re s to re  the 

p r o p e r ty  to th e  c o n d i t io n  in w h ic h  it e x is te d  at the t im e  o f  th e  f i l ing  o f  the  d e c la ra t io n  . 

o f  ta k in g  u n le s s  su c h  re s to ra t io n  is im p o ss ib le ,  in  w h ic h  c a se  the  c o u r t  sha ll  a w ard  

d a m a g e s  to  th e  p ro p e r  p e rs o n s  as c o m p e n s a t io n  for a ny  d im in u t io n  in the  va lu e  o f  the 

p ro p e r ty  c a u s e d  b y  the  p la in t i f f s  w ro n g fu l  p o sse ss io n .

S ec .  5. T h i s  A c t  ta k e s  e f fe c t  im m e d ia te ly  u n d e r  A S  0 1 .1 0 .070(c ).

-3- CSSB 278(FIN)
N e w  T e x t :  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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CS FOR SENATE BILL NO. 278( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - SECOND SESSION
BY

O ffered:
Referred:

Sponsorfs): SENATORS TORGERSON, Taylor, Wilken

A BILL
FOR AN ACT ENTITLED 

"An Act requiring a good faith effort to purchase property before that property is taken 
through eminent domain; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.55.270 is amended to read:

Sec. 09.55.270. Prerequisites. Before property can be taken, it shall appear
that

(1) the use to which it is to be applied is a use authorized by law;
(2) the taking is necessary to the use;
(3) if already appropriated to a public use, the public use to which it is 

to be applied is a more necessary public use; and
(4) except where the consent of a property owner cannot he 

obtained due to incapacity, inability to convey legal title, or absence, the 
condemnor has made a reasonable and diligent effort to acquire the property by 
negotiation as provided in (h) and (c) of this section.

-1-
N ew Text U n d e r l i n e d  [DELETED TE XT BRACKETED]
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1

] * Sec. 2 . A S  0 9 .5 5 .2 7 0  is a m e n d e d  b y  a d d in g  n e w  su b se c t io n s  to read :

2 (b )  B e fo re  ta k in g  p ro p e r ty ,  a  c o n d e m n o r  shall  inv i te  th e  p ro p e r ty  o w n e r  to,

3 w i th in  a  re a so n a b le  p e r io d  o f  t im e  se t  by  the  c o n d e m n o r ,

4 (1 )  o b ta in  an  a p p ra is a l  f ro m  a real e s ta te  a p p ra is e r  c e r t i f ie d  u n d e r

5 A S  0 8 .8 7  a n d  o f fe r  to  se ll  th e  p ro p e r ty  to the  c o n d e m n o r  fo r  th e  a p p ra is e d  v a lu e  p lu s

6 the  c o s t  o f  a p p ra is a l ;  o r

7 (2 )  o f fe r  a n y  a l te rn a t iv e  m e a n s  o f  sa t i s fy in g  the  p u b l ic  p u rp o s e  fo r

8 w h ic h  the  p r o p e r ty  is so u g h t .

9 (c)  I f  a  p ro p e r ty  o w n e r  m a k e s  an  o f fe r  u n d e r  (b )  o f  th is  se c t io n  w i th in  the

10 r e a s o n a b le  p e r io d  o f  t im e  se t  b y  the  c o n d e m n o r ,  the  c o n d e m n o r  m u s t  e i th e r  a c c e p t  the

11 o f fe r ,  o r  re jec t  the  o f fe r  a n d  p ro v id e  a re a so n a b le  e x p la n a t io n  o f  the  r e a so n s  fo r  the

12 re je c t io n  a lo n g  w i th  a  r e a s o n a b le  c o u n te r  offer .  I f  a  c o n d e m n o r  inv i te s  the  p ro p e r ty

13 owrn e r  to m a k e  a n  o f f e r  to  se ll  the  p ro p e r ty  a s  d e s c r ib e d  in (b )  o f  this s e c t io n  a n d  the

14 p ro p e r ty  o w n e r  fa i ls  to r e s p o n d  w i th in  a  r e a so n a b le  p e r io d  o f  t im e , o r  i f  the  p ro p e r ty

15 o w n e r  re jec ts  a  r e a so n a b le  c o u n te r  o ffe r  m a d e  u n d e r  th is  su b se c t io n ,  the  p ro p e r ty

16 o w n e r  m a y  c o m m e n c e  e m in e n t  d o m a in  p ro c e e d in g s  u n d e r  A S  0 9 .5 5 .2 9 0 .

17 * Sec . 3 . A S  0 9 .5 5 .4 3 0  is a m e n d e d  to  read:

18 S ec .  0 9 .5 5 .4 3 0 .  C o n t e n t s  o f  d e c l a r a t i o n  o f  t a k i n g .  T h e  d e c la ra t io n  o f  ta k in g

19 m u s t  c o n ta in

2 0  (1 )  a  s t a te m e n t  o f  the  au th o r i ty  u n d e r  w h ic h  the  p ro p e r ty  o r  an  in te re s t

21 in it is taken;

22 (2 )  a  s t a te m e n t  o f  the  p u b lic  use  fo r  w h ic h  the  p ro p e r ty  o r  a n  in te res t  in

23 it is  taken ;

24 (3) a descr ipt ion o f  the proper ty sufficient  for  the ident i ficat ion o f  it;

25 (4 )  a  s t a te m e n t  o f  the  e s ta te  o r  in te re s t  in th e  p ro p e r ty ;

2 6  (5 )  a  m a p  o r  p la t  sh o w in g  the  lo c a t io n  o f  the  p ro p e r ty ;

2 7  (6 )  a  s t a te m e n t  o f  the  a m o u n t  o f  m o n e y  e s t im a te d  by  th e  p la in t i f f  to  be

28 j u s t  c o m p e n s a t io n  fo r  th e  p ro p e r ty  o r  the in te re s t  in it;

29  (7 )  a  s t a te m e n t  tha t  the p ro p e r ty  is tak en  by  n e c e s s i ty  fo r  a  p ro jec t

30  lo c a te d  in a m a n n e r  tha t  is  m o s t  c o m p a t ib le  w i th  th e  g re a te s t  p u b l ic  g o o d  a n d  the  least

31 private injury; and
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(8 )  e x c e p t  w h e r e  th e  c o n s e n t  o f  a p r o p e r t y  o w n e r  e n n n o t  b e  

o b t a i n e d  d u e  to  i n c a p a c i t y .  i n a b i l i t y  to  c o n v e y  le g a l  t i t le ,  o r  a b s e n c e ,  n s t a t e m e n t  

t h a t  t h e  p l a i n t i f f  h a s  c o m p l i e d  w i th  A S  0 9 .5 5 .2 7 0 ( b )  a n d  f c ) .

* Sec. 4. A S  0 9 .5 5 .4 6 0 (b )  is a m e n d e d  to read:

(b) T h e  p la in t i f f  m a y  n o t  b e  d iv e s te d  o f  a  title  o r  p o s s e s s io n  a c q u ire d  e x c e p t  

w h e re  the  c o u r t  f inds  that

I D  the  p ro p e r ty  w a s  n o t  t a k e n  by  n e c e s s i ty  fo r  a  p u b l ic  u se  o r  p u rp o se  

in a  m a n n e r  c o m p a t ib le  w i th  the  g rea te s t  p u b l ic  g o o d  a n d  th e  lea s t  p r iv a te  in ju ry ; o r

(2)  t h e  p l a i n t i f f  w a s  r e q u i r e d  to  m a k e  a  r e a s o n a b l e  a n d  d i l i g e n t

e f f o r t  to  a c q u i r e  th e  p r o p e r t y  b y  n e g o t ia t i o n  u n d e r  A S  0 9 .5 5 .2 7 0 ( b )  a n d  (c) a n d

th e  p l a i n t i f f  fa i led  to  c o m p ly  w i th  A S  0 9 .5 5 .2 7 0 (h )  a n d  ( c ) .

(c) In the  e v e n t  o f  a f in d in g  u n d e r  (b )  o f  t h i s  s e c t io n  [ T H A T  F I N D I N G ] ,  the  

co u r t  shall  e n te r  the  j u d g m e n t  n e c e s sa ry  to (1 )  c o m p e n s a te  the  p e r s o n s  e n t i t le d  to  it fo r  

the  p e r io d  d u r in g  w h ic h  the  p ro p e r ty  w a s  in  the  p o s s e s s io n  o f  th e  p la in t i f f ,  (2) re c o v e r  

fo r  the p la in t i f f  a n y  a w a r d  p a id  to a n y  p e rso n ,  a n d  (3 )  o r d e r  th e  p la in t i f f  to  re s to re  the  

p ro p e r ty  to  the  c o n d i t io n  in  w h ic h  it ex is ted  at the  t im e  o f  the  f i l in g  o f  th e  d e c la ra t io n  

o f  tak ing  u n le ss  su c h  re s to ra t io n  is im p o ss ib le ,  in  w h ic h  c a s e  the  c o u r t  sha ll  a w a rd

d a m a g e s  to the  p ro p e r  p e rs o n s  a s  c o m p e n s a t io n  fo r  a n y  d im i n u t i o n  in th e  v a lu e  o f  the

p ro p e r ty  c a u s e d  by  the  p la in t i f f s  w ro n g fu l  p o s s e s s io n .

' S ec .  5. T h is  Act ta k e s  e f fe c t  im m e d ia te ly  u n d e r  A S  0 1 .1 0 .0 7 0 (c ) .

-3-
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SENATE BILL NO. 278
IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y - S E C O N D  L E G I S L A T U R E  - S E C O N D  S E S S IO N

BY SEN ATO RS TO R G ER SO N , T n y lo r 

In troduced: 2/4/02
Referred: C om m un ity  and Regional A ffa irs , Jud ic ia ry

A BILL 
FOR AN ACT ENTITLED 

"An Act requiring a good faith effort to purchase property before that property is taken 
through eminent domain; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. A S  0 9 .5 5 .2 7 0  is a m e n d e d  to read :

S e c .  0 9 .5 5 .2 7 0 .  Prerequisites. B e fo re  p ro p e r ty  c a n  b e  tak en , it shall  a p p e a r

tha t

(1 )  the u se  to w h ic h  it is to b e  ap p l ie d  is a  u se  a u th o r iz e d  by  law;

(2 )  the ta k in g  is n e c e s sa ry  to the  use;

(3 )  i f  a l r e a d y  a p p ro p r ia te d  to a  p u b l ic  use , the  p u b l ic  u se  to w h ic h  it is 

to  be  a p p l ie d  is a  m o re  n e c e s sa ry  p u b l ic  u s e ; and
(-4) except where the consent of a property owner cannot be 

obtained due to incapacity, inability to convey legal title, or absence, the 
condemnor lias made a reasonable and diligent effort to acquire the property by 
negotiation; for purposes of this paragraph, "reasonable and diligent effort"

22-LS1399\A
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includes invitin» the property owner to secure an appraisal from a real estate 
appraiser certified under AS 08.87, iind either offering to purchase the property 
for its lull appraised value as determined by the property owner's appraiser plus 
the eost of the appraisal, or explaining to the property owner why full appraised 
value is not being offered.

* Sec. 2. A S  0 9 .5 5 .4 3 0  is a m e n d e d  to read :

Sec. 09.55.430. Contents of declaration of taking. T h e  d e c la ra t io n  o f  tak ing  

m u s t  c o n ta in

(1)  a  s ta te m e n t  o f  th e  a u th o r i ty  u n d e r  w h ic h  the  p ro p e r ty  o r  an  in te re s t

in it is taken ;

(2 )  a  s t a te m e n t  o f  the  p u b lic  u se  fo r  w h ic h  the  p ro p e r ty  o r  an  in te res t  in

it is taken :

(3 )  a  d e s c r ip t io n  o f  th e  p ro p e r ty  su f f ic ien t  fo r  the  id e n t i f ic a t io n  o f  it;

(4) a  s ta te m e n t  o f  the  e s ta te  o r  in te res t  in the  p ro p e r ly ;

(5 ) a  m a p  o r  p la t  sh o w in g  the  loca t io n  o f  th e  p ro p e r ty ;

(6 )  a s ta te m e n t  o f  the  a m o u n t  o f  m o n e y  e s t im a te d  b y  th e  p la in t i f f  to  be 

j u s t  c o m p e n s a t io n  for the  p ro p e r ty  o r  the  in te re s t  in it;

(7) a  s ta te m e n t  th a t  the p ro p e r ty  is tak en  by  n e c e s s i ty  fo r  a  p ro jec t  

loca ted  in a m a n n e r  that is m o s t  c o m p a t ib le  w ith  the g re a te s t  p u b l ic  g o o d  a n d  the leas t  

p r iv a te  in ju ry ; and
(8) except where the consent of a property owner cannot he 

obtained due to incapacity, inability to convcv lethal title, or absence, a .statement 
that the plaintiff has made a reasonable and dilij>cnt effort to acquire the 
property by negotiation.

* S e e .  3 .  A S  0 9 .5 5 .4 6 0 (b )  is a m e n d e d  to read :

(b) T h e  p la in t i f f  m a y  no t  b e  d iv e s ted  o f  a  title  o r  p o s se s s io n  a c q u ire d  e x c ep t  

w h e re  the  co u r t  f inds  that

(1) the  p ro p e r ty  w a s  not tak en  by  n ec es s i ty  fo r  a  p u b l ic  u se  o r  p u rp o se  

in a  m a n n e r  c o m p a t ib le  w ith  th e  g rea te s t  p u b l ic  g o o d  a n d  the  leas t  p r iv a te  in ju ry ;  or
(2) except where the consent of a property owner could not be 

obtained due to incapacity, inability to convey legal title, or absence, the plaintiff

SH 278 -2- SB0278A
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did not make ;» reasonable and diligent effort to acquire the property by 
negotiation.

(c) In the  e v e n t  o f  a  finding under (I)) o f  this s e c t io n  [T H A T  F IN D IN G ] ,  the 

c o u r t  sha ll  e n te r  th e  j u d g m e n t  n e c e s sa ry  to (1 )  c o m p e n s a te  the  p e r s o n s  en t i t led  to it for 

th e  p e r io d  d u r in g  w h ic h  the  p ro p e r ty  w a s  in the p o s se s s io n  o f  the  p la in tiff ,  (2 )  re c o v e r  

fo r  th e  p la in t i f f  a n y  a w a rd  p a id  to a n y  p e rso n ,  and  (3) o rd e r  the  p la in t i f f  to res to re  the 

p r o p e r ty  to the  c o n d i t io n  in w h ic h  it ex is ted  at the  t im e  o f  the  f i l ing  o f  the  d ec la ra t io n  

o f  ta k in g  u n le s s  su c h  res to ra t io n  is im p o ss ib le ,  in w h ich  c ase  the  c o u r t  sha ll  a w ard  

d a m a g e s  to the p ro p e r  p e r s o n s  as  c o m p e n s a t io n  for any  d im in u t io n  in the  v a lu e  o f  the  

p ro p e r ly  c a u s e d  by  the  p la in t i f f s  w ro n g fu l  p o ssess io n .

* S e c .  4 . T h i s  A c t  tak es  e ffe c t  im m e d ia te ly  u n d e r  A S  0 1 .10 .070(c ) .
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A N A L Y S I S  C O N T IN U A T IO N

AKDOT&PF acquires approximately 500 parcels a year. The department estimates 
that at least 50% of the property owners would contract for their own appraisals if 
AKDOT&PF was paying for them. The average cost per appraisal is $2,500. 250
parcels X $2,500 = $625,000 per year. The increased cost of property acquisition will 
cause a reduction in the amount of capital funding available for design and construction 
of projects. The Department is unable to determine if federal project sponsors will 
participate in funding the increased right-of-way costs.

The Department would not have any control over the performance of the appraisal or 
the complexity of the assignment. This bill is also likely to result in the delay of projects.
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STATE O F ALASKA BILL NO._____________
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A l a s k a  S t a t e  L e g i s l a t u r e
S e n a t o r  J o h n  T o r g e r s o n

Chair, Senate Resources Committee
Chair, Senate Community and Regional Affairs Committee
Chair, J oint Committee on Natural Gas Pipelines

Session:
Stale Capitol, Room 427, Juneau. AK 9980! 
Telephone 907/465-2828 Fax 907/465-4779

District:
45457 Kenai Spur Hwy.Suite 101B, 

Soldotna. AK 99669 
Telephone 907/260-3042 Fax 907/260-3044

S p o n s o r  S t a t e m e n t
S e n a t e  B i l l  2 7 8

Taking Property By Eminent Domain
T h e  e n a c t m e n t  o f  th is  bill will b r in g  fa irness  and  e x p e d ie n c y  to g o v e rn m e n t  a n d  o th e r  
c o n d e m n in g  a u th o r i t ie s  tha t  req u ire  th e  a cq u is i t io n  o f  p r iv a te  lands fo r  p u b l ic  uses . T h is  
bill is n o t  t ry in g  to r e m o v e  the  a u th o r i ty  o f  the  s ta te  to tak e  land  b y  e m in e n t  d o m a in .  It 
w ill  s im p ly  a d d  a p ro v is io n  to e n s u re  the re  is a  “ re a so n a b le  a n d  d il ig en t  e f fo r t”  m a d e  b y  
g o v e r n m e n t  a g e n c ie s  to n e g o t ia te  w ith  p ro p e r ty  o w n e rs  b e fo re  land  is c la im e d  u n d e r  
e m in e n t  d o m a in .

It is r e a s o n a b le  to  req u ire  a g o v e rn m e n t  en t i ty  to m a k e  a  “ re a so n a b le  and  d il ig en t  e f fo r t"  
to n e g o t ia te  w i th  the  l a n d o w n e r  on  a  v a lue  and  p r ice  p r io r  to tak in g  the p ro per ty .  
S o m e o n e  tha t  d o e s  not h a v e  the  f in an c ia l  ab i l i ty  o r  an u n d e r s ta n d in g  o f  the  legal p ro c e ss  
c o u ld  b e  o v e r w h e lm e d  w i th  the b u re a u c ra c y  and  be at a  d is a d v a n ta g e  in t ry in g  to p ro te c t  
h is  o r  h e r  p ro p e r ty  r igh ts .

B y  r e q u i r in g  a  “ r e a s o n a b le  and  d i l ig e n t  e ffo r t” to  ju s t i f y  the s t a t e ’s a u th o r i ty  o f  e m in e n t  
d o m a in ,  the l a n d o w n e r  w ill  h a v e  the b en e f i t  o f  full d is c lo su re  o f  in fo rm a t io n  u se d  by  the  
s ta te  to d e te r m in e  the  p u b l ic  p u rp o s e  and  leg i t im a te  v a lu e  b e fo re  p ro p e r ty  can  be  tak en .

A n c h o r  P o i n t  H e a r  C r e e k  C la m  G u lc h  C o o p e r  I j i n d i n g  C r o w n  P o i n t  F r i t z  C r e e k  H a p p y  
V a l le y  H a l i b u t  C o v e  H o m e r  H o p e  K a c h e m a k  C i t y  K a c h e m a k  S e lo  K a s i l o f  L o w e l l  P o i n t  
M o o s e  P a s s  N a n w a le k  N i k o l a e v s  N i n i l c l i i k  P o r t  G r a h a m  K a z c lo ln a  S e w a r d  S e ld o v i a

S o ld o t n a  S t a r i s k i  S t e r l i n g  V o z n e s c n k a

R e p r e s e n t i n g  T h e  k e n a i  p e n in s u l a



S e n a t o r  J o h n  T o r g e r s o n
Chair, Senate Resources Committee
Chair, Senate Community and Regional Affairs Committee
Chair, J oint Committee on Natural Gas Pipelines

A l a s k a  S t a t e  L e g i s l a t u r e

Session:
State Capitol, Room 427, Juneau. AK 99801 
Telephone 907/465-282S Fax 907/465-4779

District:
45457 Kenai Spur Hwv.Suiie 101B, 

Soldotna. AK 99669 
Telephone 907/260-3042 Fax 907/260-3044

S e c t i o n a l  A n a l y s i s  o f  S B  2 7 8

T i t le  0 9 .5 5 .2 4 0 -4 6 0  c o n s t i tu te s  the  s ta tu to ry  p ro c e e d in g s  re g a rd in g  the  s t a t e ’s a u th o r i ty  
o f  e m in e n t  d o m a in .  U n d e r  p re s e n t  law , p ro p e r ty  o w n e rs  w h o se  lan d  is to be c o n d e m n e d  
a re  fac ed  w ith  an  u n fa i r ly  s tee p  b a r r ie r  w h e n  t ry in g  to n e g o t ia te  a fa i r  s e t t le m e n t  w i th  the  
sta te . T h is  bill will req u ire  tha t  the  s ta te  m a k e  a  “ re a so n a b le  a n d  d i l ig e n t  e f fo r t ”  to 
n eg o t ia te  e q u i ta b ly  w h e n  t ry in g  to p u rc h a se  land  f ro m  p r iv a te  c i t iz e n s  th ro u g h  e m in e n t  
d o m a in .

S e c .  1: A S  0 9 .5 5 .2 7 0  lists the  m a t te rs  tha t a ny  c o n d e m n in g  a u th o r i ty  m u s t  p ro v e  b e fo re  it 
c an  c o n d e m n  p ro p e r ty  th ro u g h  a  ju d ic ia l  e m in e n t  d o m a in  c o m p la in t .  T h e  s ta tu te  is 
a m e n d e d  b y  a d d in g  su b se c t io n  (4) tha t req u ires  th e  s ta te  to  m a k e  a  “ r e a s o n a b le  a n d  
d i l ig e n t  e f f o r t” w h e n  t ry in g  to p u rc h a s e  land  th ro u g h  e m in e n t  d o m a in .

S e c .  2 :  A S  0 9 .5 5 .4 2 0 - 4 6 0  d ea ls  w ith  “ d e c la ra t io n s  o f  ta k in g ” w h ic h  d i f f e r  f ro m  e m in e n t  
d o m a in  c o m p la in t s  in tha t  o n ce  a  d ec la ra t io n  is filed, the  p ro p e r ty  is t a k e n  im m e d ia te ly ,  
ra th e r  than  a f te r  ju d ic ia l  p ro c e e d in g s  a re  c o m p le te d .  B e fo re  1976, the  s ta te  c o u ld  take  
land  u n d e r  a  d e c la ra t io n  o f  tak ing  w i th o u t  p ro v in g  the  n e c e s s i ty  fo r  th e  tak ing . In 1976, 
h o w e v e r ,  the  leg is la tu re  a d d e d  su b se c t io n  (7), w h ich  req u ired  the  d e c la ra t io n  to c o n ta in  a 
s ta te m e n t  e x p la in in g  h o w  th e  tak in g  w as  n ec es sa ry .  S e c t io n  2 fu r th e r  a m e n d s  th e  s ta tu te  
to  a d d  a su b se c t io n  (8) to  in c lu d e  a  s ta te m e n t  v e r i fy in g  tha t ,  w h e re  p o ss ib le ,  the  
c o n d e m n in g  a u th o r i ty  h as  m a d e  a  “ re a so n a b le  and  d i l ig en t  e f fo r t” to p u rc h a s e  th e  land .

S e e .  3 :  A S  0 9 .5 5 .4 6 0  a u th o r iz e s  the c o u r t  to  d iv es t  the a u th o r i ty  o f  its n e w  title  i f  it is 
u l t im a te ly  s h o w n  that the  tak ing  w a s  no t  n e c e s sa ry .  S e c t io n  3 w o u ld  a m e n d  A S  
0 9 .5 5 .4 6 0 (b )  by  a u th o r iz in g  the c o u r t  to a lso  d iv e s t  the c o n . 'e m n o r  o f  t itle  w h e n  it w a s  
u l t im a te ly  s h o w n  tha t  a  “ re a so n a b le  a n d  d il ig en t  e f fo r t"  to  p u rc h a se  the  p r o p e r ty  h ad  no t 
been  m a d e .  W i th o u t  S e c t io n  3, S e c t io n  2 o f  the  bill w o u ld  be m e a n in g le s s ,  s in ce  the  s ta te  
w o u ld  be o b l ig e d  to m a k e  a s ta te m e n t  tha t the  “ re a so n a b le  and  d i l ig en t  e f fo r t” 
r e q u i re m e n t  h a d  b een  m e t  but the  l a n d o w n e r  w o u ld  h a v e  n o  r e m e d y  in a n y  c a se  w h e re  
the  s t a te m e n t  p ro v e d  u n true .

R e p r e s e n t i n g  T h e  K e n a i  P e n in s u l a

A n c h o r  P o i n t  B e a r  C r e e k  C la m  G u lc h  C o o p e r  L a n d i n g  C r o w n  P o i n t  F r i t z  C r e e k  H a p p y  
V a l le y  H a l i b u t  C o v e  H o m e r  H o p e  K a c h e m a k  C i ty  K a c h e m a k  S e lo  K a s i l o f  L o w e l l  P o i n t  
M o o s e  P a s s  N a n w a lc k  N i k o l a e v s  N i n i l c h i k  P o r t  G r a h a m  R a z d o ln a  S e w a r d  S c ld o v i a

S o ld o t n a  S t a r i s k i  S t e r l i n g  V o z n c s c n k a



S e c .  4 :  S e ts  an e ffe c t iv e  d a te  o f  the  A ct.



Appendix A: The Requirement to Negotiate in Other States 

S t a t e  C i t a t i o n  L a n g u a g e

M o d e l
E m i n e n t
D o m a i n
C o d e

Uniform Law 
Commissioner’s 
Model Eminent 
Domain Code 

1974 A ct 
§306

E x c e p t  a s  p r o v i d e d  in  S e c t io n  3 0 S ,  a n  
a c t i o n  t o  c o n d e m n  p r o p e r t y  m a y  n o t  b e  
m a i n t a i n e d  o v e r  t im e ly  o b je c t i o n  b y  t h e  
o w n e r  u n le s s  t h e  c o n d e m n o r  m a d e  a  
g o o d  f a i t h  e f f o r t  t o  a c q u i r e  p r o p e r t y  b y  
p u r c h a s e  b e f o r e  c o m m e n c in g  t h e  
a c t i o n .

A l a b a m a Ala. Code 
§lS-lA-22

C o l o r a d o Colo. Rev. Stat. 
§38-1-102

C o n n e c t i c u t Conn. Gen. Stat. 
§48-12

B e f o r e  c o m m e n c in g  a  c o n d e m n a t io n  
a c t i o n ,  th e  c o n d e m n o r  s h a l l  e s t a b l i s h  a n  
a m o u n t  b a s e d  o n  a n  a p p r a i s a l  w h ic h  it  
b e l i e v e s  t o  b e  j u s t  c o m p e n s a t io n  t h e r e f o r  
a n d  p r o m p t ly  s h a l l  s u b m i t  t o  t h e  o w n e r  
a n  o f f e r  t o  a c q u i r e  t h e  p r o p e r t y  f o r  t h e  
f u l l  a m o u n t  s o  e s t a b l i s h e d .  T h e  a m o u n t  
s h a l l  n o t  b e  le s s  t h a n  th e  c o n d e m n o r ' s  
e s t a b l i s h e d  a m o u n t  o f  j u s t  c o m p e n s a t io n  
f o r  th e  p r o p e r t y .

In  a l l  c a s e s  w h e r e  th e  r i g h t  t o  ra k e  
p r i v a t e  p r o p e r t y  f o r  p u b l i c  o r  p r i v a t e  u s e  
w i th o u t  th e  o w n e r ' s  c o n s e n t . . .  is  
c o n f e r r e d  b y  g e n e r a l  l a w s . . . a n d  th e  
c o m p e n s a t io n  to  b e  p a i d  f o r ,  in  r e s p e c t  
o f  p r o p e r t y  s o u g h t  t o  b e  a p p r o p r i a t e d  o r  
d a m a g e d  f o r  th e  p u r p o s e s  m e n t io n e d , 
c a n n o t  b e  a g r e e d  u p o n  l . y  t h e  p a r t i e s  
in t e r e s t e d ;  o r  in  t h e  c a s e  t h e  o w n e r  o f  
t h e  p r o p e r t y  i s  i n c a p a b le  o f  c o n s e n t i n g ,  
o r  h i s  n a m e  o r  r e s id e n c e  i s  u n k n o w n ,  o r  
h e  i s  a  n o n r e s i d e n t  o f  t h e  s t a t e , i r  is  
l a w f u l  f o r  th e  p a r t y  a u t h o r i z e d  t o  t a k e  o r  
d a m a g e  th e  p r o p e r t y  t o  a p p ly  t o  th e  
j u d g e . . . .

T h e  p r o c e d u r e  f o r  c o n d e m n in g  la n d  o r  
o t h e r  p r o p e r t y '  f o r  a n y  o f  th e  p u r p o s e s  
s p e c i f i e d  in  s e c t i o n s . . . ,  i f  t h o s e  d e s i r i n g  
t o  t a k e  s u c h  p r o p e r t y  c a n n o t  a g r e e  w ith  
t h e  o w n e r  u p o n  t h e  a m o u n t  t o  b e  p a i d  
h im  f o r  a n y  p r o p e r t y  t a k e n , s h a l l  b e  a s  
f o l l o w s :



I d a h o

(s I l l i n o i s

Indiana

Idaho Code T h e  c o m p la i n t  [ f o r  c o n d e m n a t i o n ]  m u s t  
§7-707(6) c o n t a in :

( 6 )  I n  a l l  c a s e s  w h e r e  th e  o w n e r  o f  th e  
la n d s  s o u g h t  t o  b e  ta k e n  r e s id e s  in  th e  
c o u n t y  in  w h ic h  s a i d  la n d s  a r e  s i t u a t e d ,  
a  s t a t e m e n t  t h a t  t h e  p l a i n t i f f  h a s  s o u g h t ,  
in  g o o d  f a i t h ,  t o  p u r c h a s e  t h e  l a n d s  s o  
s o u g h t  t o  b e  t a k e n ,  o r  s e t t le  w i th  th e  
o w n e r  f o r  t h e  d a m a g e s  w h ic h  m ig h t  
r e s u l t  t o  h i s  p r o p e r t y  f r o m  t h e  t a k in g  
t h e r e o f ,  a n d  w a s  u n a b le  t o  m a k e  a n y  
r e a s o n a b le  b a r g a i n  t h e r e f o r ,  o r  
s e t t le m e n t  o f  s u c h  d a m a g e s ,  b u t  in  a l l  
o t h e r  c a s e s  th e s e  f a c t s  n e e d  n o t  b e  
a l l e g e d  in  th e  c o m p la in t ,  o r  p r o v e d .

III. Rev. Stat. W h e re  th e  r i g h t  t o  t a k e  p r i v a t e  p r o p e r t y  
§5/7-102 f o r  p u b l i c  u s e . . . h a s  b e e n  h e r e t o f o r e  a n d

s h a l l  h e r e a f t e r  b e  c o n f e r r e d  b y  g e n e r a !  
l a w  o r  s p e c i a l  c h a r t e r . . . a n d  (h e  
c o m p e n s a t i o n  t o  b e  p a i d  f o r  o r  in  
r e s p e c t  o f  t h e  p r o p e r t y  s o u g h t  t o  b e  
a p p r o p r i a t e d  o r  d a m a g e d  f o r  t h e  
p u r p o s e s  m e n t i o n e d  c a n n o t  h e  a g r e e d  
u p o n  b y  t h e  p a r t i e s  in t e r e s t e d ,  o r  in  c a s e  
t h e  o w n e r  o f  t h e  p r o p e r t y  i s  i n c a p a b le  o f  
c o n s e n t i n g ,  o r  t h e  o w n e r ' s  n a m e  o r  
r e s id e n c e  i s  u n k n o w n ,  o r  t h e  o w n e r  is  a  
n o n r e s i d e n t  o f  t h e  s t a t e , th e  p a r t y  
a u t h o r i z e d  t o  t a k e  o r  d a m a g e  th e  
p r o p e r t y . . .m a y  a p p ly  t o  t h e  c i r c u i t  
c o u r t . . .

Ind. Code B e f o r e  p r o c e e d in g  to  c o n d e m n , s u c h
§32-11-1-1 p e r s o n ,  c o r p o r a t i o n  o r  o t h e r  b o d y  m a y

e n t e r  u p o n  a n y  la n d  f o r  th e  p u r p o s e  o f  
e x a m in in g  a n d  s u r v e y i n g  th e  p r o p e r t y  
s o u g h t  t o  b e  a p p r o p r i a t e d  o r  r i g h t  
s o n g 1' 1 t o  b e  a c q u i r e d ;  a n d  s h a l l  m a k e  
a n  e f f o r t  t o  p u r c h a s e  f o r  t h e  u s e  
i n t e n d e d  s u c h  la n d s ,  r i g h t - o f - w a y ,  
e a s e m e n t  o r  o t h e r  in t e r e s t  t h e r e i n  o r  
o t h e r  p r o p e r t y  o r  r i g h t .
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K e n t u c k y  Ky. Rev. Stat. W h e n e v e r  a n y  c o n d e m n o r  c a n n o t ,  b y
Ann. §416.550 a g r e e m e n t  w ith  t h e  o w n e r  t h e r e o f ,

a c q u i r e  t h e  p r o p e r t y  r i g h t ,  p r i v i le g e s  o r  
c a s e m e n t s  n e e d e d . . . t h e  c o n d e m n o r  m a y  
c o n d e m n  s u c h  p r o p e r t y . . . I t  i s  n o t  a  
p r e r e q u i s i t e  t o  a n  a c t i o n  t o  a t t e m p t  to  
a g r e e  w ith  a n  o w n e r  w h o  i s  u n k n o w n  o r  
w h o , a f t e r  r e a s o n a b le  e f f o r t ,  c a n n o t  b e  

f o u n d  w i th in  t l t e  s t a t e  o r  w i th  a n  o w n e r  
w h o  is  u n d e r  a  d i s a b i l i t y .

M i c h i g a n  Mich. Comp. E x c e p t  a s  p r o v i d e d  in  s e c t io n  2 5 ( d ) .
Laws §213.55 b e f o r e  i n i t i a t i n g  n e g o t i a t i o n s  f o r  t h e

p u r c h a s e  o f  p r o p e r t y ,  t h e  a g e n c y  s h a l l  
e s t a b l i s h  a n  a m o u n t  w h ic h  i t  b e l i e v e s  to  
b e  j u s t  c o m p e n s a t i o n  a n d  p r o m p t ly  
s h a l l  s u b m i t  t o  t h e  o w n e r  a  g o o d  f a i t h  
o f f e r  t o  a c q u i r e  t h e  p r o p e r t y  f o r  t h e  f u l l  
a m o u n t  s o  e s t a b l i s h e d . . .  I f  a n  a g e n c y  is  
u n a b le  t o  a g r e e  w ith  t h e  o w n e r  f o r  t h e  
p u r c h a s e  o f  t h e  p r o p e r t y ,  a f t e r  m a k i n g  
a  g o o d  f a i t h  w r i t t e n  o f f e r  t o  p u r c h a s e  
t h e  p r o p e r t y ,  t h e  a g e n c y  m a y  f i l e  a  
c o m p la i n t  f o r  th e  a c q u i s i t i o n  o f  th e  
p r o p e r t y  in  t h e  c i r c u i t  c o u r t  in  t h e  c o u n t y  
in  w h ic h  th e  p r o p e r t y  is  lo c a t e d .

M i s s o u r i  Mo. Rev. I n  c a s e  la n d ,  o r  o t h e r  p r o p e r t y ,  is  s o u g h t  
Stat. t o  b e  a p p r o p r i a t e d . . . a n d  s u c h

§523.010 c o r p o r a t i o n  a n d  t h e  o w n e r s  c a n n o t
a g r e e  u p o n  t h e  p r o p e r  c o m p e n s a t i o n  t o  
h e  p a id ,  o r  in  t h e  c a s e  t h e  o w n e r  is  
i n c a p a b le  o f  c o n t r a c t i n g ,  h e  u n k n o w n ,  
o r  b e  a  n o n r e s id e n t  o f  t h e  s ta te , s u c h  
c o r p o r a t i o n  m a y  a p p ly  t o  th e  c i r c u i t
c o u r t . . .

N e b r a s k a  Neb. Rev. I f  a n y  c o n d e m n e e  s h a l l  f a i l  t o  a g r e e  
Stat. w ith  t h e  c o n d e m n e r  w ith  r e s p e c t  t o  t h e

§76-704 a c q u i s i t i o n  o f  p r o p e r t y  s o u g h t  b y  t h e
c o n d e m n e r ,  a  p e t i t i o n  to  c o n d e m n  th e  
p r o p e r t y  m a y  b e  J i l e d  b y  th e  c o n d e m n e r  
in  th e  c o u n t y  c o u r t  o f  th e  c o u n t y  w h e r e  
t h e  p r o p e r t y  o r  s o m e  p a r t  t h e r e o f  is  
s i t u a t e d .
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N e w  N.H. Rev. Stat. B e f o r e  m a k i n g  t h e  o f f e r  p r o v i d e d  f o r
I ,  | . Ann. §49S-A:4 i n  p a r a g r a p h  I I ,  t h e  c o n d e m n o r  s h a l l

a m p s  l i r e  m a k e  r e a s o n a b le  e f f o r t s  t o  n e g o t i a t e
w ith  t h e  c o n d e m n e e s  o r  t h e i r  p e r s o n a l  
r e p r e s e n t a t i v e s  f o r  t h e  p u r c h a s e  o f  t h e  
p ro p e r t y ' ,  b u t  f a i l u r e  t o  c o n f e r  o r  
n e g o t i a t e  s h a l l  n o t  b e  a  d e fe n s e  to  
c o n d e m n a t i o n  o f  t h e  p r o p e r t y ' .

. . . N o  p r o p e r t y '  s h a l l  b e  t a k e n  u n le s s  
t h e  c o n d e m n o r  s h a l l  s e r v e  u p o n  th e  
c o n d e m n c e  a  w r i t t e n  n o t i c e  o f  o f f e r  to  
p u r c h a s e . . .

N e w  J e r s e y  N.J. Rev. Stat. . . . [W J h e n e v e r  a n y  c o n d e m n o r . . . s h a l l
§2U:3-5 h a v e  d e t e rm in e d  to  a c q u i r e  l a n d  o r

o t h e r  p r o p e r t y  p u r s u a n t  t o  la w . . . h u t  
c a n n o t  a c q u i r e  t i t l e  t h e r e t o  o r  
p o s s e s s i o n  t h e r e o f  b y  a g r e e m e n t  w ith  
a  p r o s p e c t i v e  c o n d e m n e e ,  w h e t h e r  b y  
r e a s o n  o f  d i s a g r e e m e n t  c o n c e r n i n g  
t h e  c o m p e n s a t i o n  t o  b e  p a i d  o r  f o r  a n y  
o t h e r  c a u s e . . .  t h e  c o n d e m n a t i o n  o f  s u c h  
p r o p e r t y . . . s h a l l  b e  g o v e r n e d . . . i n  th e  
m a n n e r  p r o v i d e d  b y  t h i s  a c t ; .

L r

N e w
M e x i c o

N.M. Stat. Ann. A  c o n d e m n o r  s h a l l  m a k e  r e a s o n a b le
§42 A-1 -4 a n d  d i l i g e n t  e f f o r t s  t o  a c q u i r e  p r o p e r t y

b y  n e g o t i a t i o n .

N e w  Y o r k  N.Y. Em. Dorn.
Law §303

T h e  c o n d e m n o r  s h a l l  m a k e  a  w r i t t e n  
o f f e r  t o  a c q u i r e  t h e  p r o p e r t y '  f o r  o n e  
h u n d r e d  p e r  c e n t u m  o f  t h e  v a lu a t i o n  
s o  e s t a b l i s h e d .  I n  n o  e v e n t  s h a l l  s u c h  
a m o u n t  b e  le s s  t h a n  t h e  c o n d " m n o r ’s  
h ig h e s t  a p p r o v e d  a p p r a i s a l .  W h e r e v e r  
p r a c t i c a b le ,  t h e  c o n d e m n o r  s h a l l  
m a k e  t h e  o f f e r  p r i o r  t o  a c q u i r i n g  t h e  
p r o p e r t y ,  a n d  s h a l l  a l s o ,  w h e r e v e r  
p r a c t i c a b le ,  in c lu d e  w i th in  th e  o j f e r a n  
i t e m iz a t i o n  o f  th e  t o t a l  d i r e c t ,  th e  t o t a l  
s e v e r a n c e  o r  c o n s e q u e n t i a l  d a m a g e s  
a n d  b e n e f i t s  a s  e a c h  m a y  a p p ly  t o  th e  
p r o p e r t y .
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i N o r t h  N.D. Cent. Code A  c o n d e m n o r  s h a l l  m a k e  e v e r y
I ^  . §32-15-06.1 r e a s o n a b le  a n d  d i l i g e n t  e f f o r t  t o
\  a c q u i r e  p r o p e r t y '  b y  n e g o t i a t i o n .

■ -.IV?-7'1 *='

O h i o Ohio Rev. Code 
Ann §163.04

A p p r o p r i a t i o n  s h a l l  b e  m a d e  o n ly  
a f t e r  t h e  a g e n c y  i s  u n a b le  t o  a g r e e ,  

f o r  a n y  r e a s o n ,  w ith  t h e  o w n e r . . . o r  
w h e n  a n y  o w n e r  i s  i n c a p a b le  o f  
c o n t r a c t i n g . . . o r  i s  u n k n o w n ,  o r  is  
n o t  a  r e s i d e n t  o f  t h i s  s t a t e ,  o r  h i s  
r e s id e n c e  i s  u n k n o w n  t o  t h e  a g e n c y  
a n d  c a n n o t  w i th  r e a s o n a b le  
d i l i g e n c e  b e  a s c e r t a in e d .

O k l a h o m a  Okla. Stat. E v e r y  r e a s o n a b l e  e f f o r t  s h a l l  b e  
tit. 27, §13 m a d e  t o  a c q u i r e ,  e x p e d i t i o u s ly ,  r e a l  

p r o p e r t y  b y  n e g o t i a t i o n .

O r e g o n  Pcv' ^ ta*-
§35.235

. . . [ T / h e  c o n d e m n o r  s h a l l . . . a t t e m p t  
t o  a g r e e  w ith  t h e  o w n e r  w ith  r e s p e c t  
t o  t h e  c o m p e n s a t i o n  t o  b e  p a i d  
t h e r e f o r ,  a n d  t h e  d a m a g e s ,  i f  a n y ,  
f o r  t h e  t a k i n g  t h e r e o f .

T e x a s  Tex- ProP-Codc
Ann. §21.012

I f  th e  U n i t e d  S t a t e s , [ o r ]  th is  
s t a t e . . .w a n t s  t o  a c q u i r e  r e a l  
p r o p e r t y  f o r  p u b l i c  u s e  b u t  i s  u n a b le  
to  a g r e e  w ith  t h e  o w n e r  o f  t h e  
p r o p e r t y  o n  t h e  a m o u n t  o f  
d a m a g e s ,  t h e  c o n d e m n in g  e n t i t y  
m a y  b e g in  a  c o n d e m n a t io n  
p r o c e e d in g  b y  f l i n g  a  p e t i t i o n  in  th e  
p r o p e r  c o u r t .

T h e  p e t i t i o n  m u s t . . . s t a t e  t h a t  t h e  
e n t i t y  a n d  t h e  p r o p e r t y  o w n e r  a r e  
u n a b le  t o  a g r e e  o n  t h e  d a m a g e s .
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V e r m o n t Vt. Stat. Ann. tit. 
24,§2805

W h en  th e  lo c a t i o n  o f  a  m u n ic ip a l  
b u i ld i n g  i s  d e t e rm in e d . . . a n d  t h e  
o w n e r  r e f u s e s  t o  r e le a s e  o r  c o n v e y  
t h e  s a m e  t o  s u c h  m u n i c i p a l i t y  f o r  a  
r e a s o n a b le  p r i c e . . . t h e  m a y o r . . . s h a l l  
s e t  o u t  th e  n e c e s s a r y  la n d s  a n d  
c a u s e  th e  s a m e  to  b e  s u r v e y e d .  T h e y  
s h a l l  a p p o in t  a  t im e  a n d  p l a c e  f o r  
h e a r i n g . . .

V i r g i n i a  Va. Code Ann. N o  p r o c e e d i n g s  s h a l l  b e  t a k e n  to
§26-46.5 c o n d e m n  p r o p e r t y  u n t i l  a  b o n a  f i d e

b u t  i n e f f e c t u a l  e ffo r t  h a s  b e e n  
m a d e  t o  a c q u i r e  f r o m  t h e  o w n e r  b y  
p u r c h a s e  t h e  p r o p e r t y  s o u g h t  t o  h e  
c o n d e m n e d ,  e x c e p t  w h e r e  s u c h  
c o n s e n t  c a n n o t  b e  o b t a in e d  b e c a u s e  
o f  t h e  i n c a p a c i t y  o f  o n e  o r  m o r e  o f  
t h e  o w n e r s  o r  b e c a u s e  o n e  o r  m o r e  
o f  s u c h  o w n e r s  i s  u n a b le  t o  c o n v e y  
l e g a l  t i t le  t o  s u c h  p r o p e r t y  o r  is  
u n k n o w n  o r  c a n n o t  w ith  
r e a s o n a b l e  d i l i g e n c e  b e  f o u n d  in  
t h i s  S t a t e .

W i s c o n s i n  wis. Stat. B e f o r e  m a k i n g  t h e  ju r i s d i c t i o n a l  
§32,06(2a) o ffe r  u n d e r  s u b .  ( 3 )  t h e  c o n d e m n o r  

s h a l l  a t t e m p t  t o  n e g o t i a t e  
p e r s o n a l l y  w i th  t h e  o w n e r  o r  o n e  o f  
t h e  o w n e r s . . . f o r  t h e  p u r c h a s e  o f  
t h e  p r o p e r t y .

W y o m i n g  w y°- Slal- 
§1-26-509

A  c o n d e m n o r  s h a l l  m a k e  
r e a s o n a b le  a n d  d i l i g e n t  e ffo r t s  to  
a c q u i r e  p r o p e r t y  b y  g o o d  f a i t h  
n e g o t i a t i o n .
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And at the federal level...

Sec. 301, P.L. 91- I n  o r d e r  t o  e n c o u r a g e  a n d  
646 e x p e d i t e  th e  a c q u i s i t i o n  o f  r e a l

Note: Pursuant to p r o p e r t y  b y  a g r e e m e n t s  w ith
§102 of the Act, the o w n e r s ,  t o  a v o i d  l i t i g a t i o n  a n d  
policies o f §301 do r e l i e v e  c o n g e s t i o n  in  th e
not affect the c o u r t s . . . a n d  to  p r o m o t e  p u b l i c
vailidityof c o n f id e n c e  in  F e d e r a l  la n d
individual aC (l - ' i s i t i o n  p r a c t i c e s . . .
condemnation 0 )  T h e  h e a d  o f  a  F e d e r a l
actions. However, a g e n c y  s h a l l  m a k e  e v e r y
they do govern the r e a s o n a b le  e ffo r t  t o  a c q u i r e
use of federal funds e x p e d i t i o u s ly  r e a l  p r o p e r t y  b y
by states “to the n e g o t i a t i o n .
greatest extent (V R e a l  p r o p e r t y  s h a l l  b e
practicable under a p p r a i s e d  b e fo re  th e  in i t i a t io n
State law.” Sec. ° f  n e g o t i a t i o n s ,  a n d  th e
3 0 5 ( 1). o w n e r . . . s h a l l  b e  g iv e n  a n

o p p o r t u n i t y  t o  a c c o m p a n y  th e  
a p p r a i s e r  d u r i n g  h is  in s p e c t io n  
o f  th e  p r o p e r t y .

16 U.S.C. §814 W h e n  a  l i c e n s e e  c a n n o t
a c q u i r e  b y  c o n t r a c t  o r  p le d g e s  
a n  u n im p r o v e d  d a m  s i t e  o r  t h e  
r i g h t  t o  u s e  o r  d a m a g e  t h e  
l a n d s  o r  p r o p e r t y  o f  o t h e r s . . . i t  
m a y  a c q u i r e  t h e  s a m e  b y  th e  
e x e r c i s e  o f  th e  r i g h t  o f  m in e n t  
d o m a in . . , .
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741 S e s a m e  S tr e e t ,  S u i te  100  •  A n c h o ra g e ,  A la s k a  99503  
T e le p h o n e  9 07 -5 6 3 -7 13 3  «• F ax  9 0 7 -5 6 3 -8 4 7 6

ALASKA ASSOCIATION OF REALTORS, INC.

R E A L T O R  ®

M a rc h  11, 2 0 0 2

S e n a to r  J o h n  T o rg e r so n  
S ta te  C ap i to l
Ju n e a u ,  A la s k a  9 9 8 0 1 - 1 182

RE: S B  2 7 8  -  A n  A c t  re q u ir in g  a g o o d  faith e ffo r t  to p u rc h a se  p r o p e r ty  b e fo re  that
p ro p e r ty  is tak en  th ro u g h  e m in e n t  d o m a in ,  and  p ro v id in g  fo r  an  e f fe c t iv e  date .

D e a r  S e n a to r  T o rg e rso n ,

T h e  A la s k a  A ss o c ia t io n  o f  R E A L T O R S  w ith  o v e r  1,100 m e m b e rs  s ta te w id e  s u p p o r ts  
S e n a te  Bill 27 8 . W e  a g re e d  that b e fo re  p ro p e r ty  c a n  be taken , the  p ro p e r ty  o w n e r  sh o u ld  
h a v e  the  o p p o r tu n i ty  to se c u re  an  app ra isa l  from  a real e s ta te  a p p ra is e r .  T h e  c o n d e m n o r  
s h o u ld  e i th e r  o f fe r  to p u rc h a se  the p ro p e r ty  for its full a p p ra is ed  v a lu e  as d e te rm in e d  by 
the  p ro p e r ty  o w n e r ’s  a pp ra isa l  p lu s  the  cos t  o f  the app ra isa l  o r  e x p la in  to the p ro p e r ty  
o w n e r  w h y  th e  full a p p ra is e d  value  is no t  b e ing  o ffe red .

T h e  A la s k a  A ss o c ia t io n  o f  R E A L T O R S  e n c o u ra g e s  the  p a s sa g e  o f  S e n a te  Bill 278 .

S in ce re ly ,

D o n  M c K e n z ie  ^  
P res id en t

T h e  V o i c e  f o r  R e a !  E s t a t e  ™  in  A la s k a
R E A LT O R  is A f©0'3t©fed which lOftAtifitK <t [Ho'ir.vcr-.i m 
hral © Midi who sutiaff.By* 10 a * lnci Cortu of fth icn  is  « 
of 1h# NATIONAL ASSO C IAT IO N  OF R E A LT O R S



A l a s k a  S t a t e  C h a m b e r  o f  C o m m e r c e

Position 2002 - 5 

Compensation for Regulatory Takings

T h e  A la s k a  S ta te  C h a m b e r  o f  C o m m e r c e  u rg es  th e  G o v e rn o r ,  h is  A d m in i s t r a t io n  a n d  the  
L e g is la tu re  to  p a s s  l e g i s la t io n  to  c la r i fy  th a t  p ro p e r ty  o w n e rs  b e  c o m p e n s a te d  at fa i r  m a rk e t  v a lu e  
fo r  p ro p e r ty  t a k e n  b y  re g u la t io n .

A D O P T E D  

N o v e m b e r  1. 2001

3 Y  o C *  (Z < x ^ U

P a m e la  L a  B o l le  
P re s id e n t

B Y
H e lv i  S a n d v ik  
C h a ir
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Philip B. Evans
O w n e r ,  A s s o c i a t i o n  P r e s i d e n t  
N o r t h  G a t a  S q u a r e  C o m m e r c i a l  C o n d o m in iu m s

P O  B o x  8 5 1 0 3  
Fairbanks. A K  99 7 0 8  

( 9 0 7 )  4 7 9 - 5 4 0 7

F e b r u a r y  6 ,  2 0 0 2

S e n a t o r  G a r y  W i lk e n  
S t a t e  C a p i t a l  B u i ld in g  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

D e a r  S e n a t o r  W i lk e n :  '

The State o f Alaska Department of Transportation recently took a portion of my property to use 
for a road construction project. I would like to make you aware of my experience with them.
1. Prior to condemnation being filed, the person representing the' State was courteous but 

misleading in attempting to convince me to accept a settlement that was completely unfair.
2. Prior to condemnation being filed, the State appraiser provided no meaningful information. 

She was quite insistent about her authority to be on my p r o p e r t y  and utilize space in a 
business located In the mall for her office. She was deceptively courteous and misleading in 
her attempt to promote an unfair evaluation of the property. 1

•I
3. The State did not provide me a copy of their completed appraisal report and Market Data 

Book, ;
4. I was unable to settle with the State based on that a p p r a i s e 1 because the compensation was 

totally inadequate and unfair.
5. The appraisal did not fairly set forth the value of the Taking and the consequences to the 

Remainder Property.
6. In the appraisal of my property, thfl 'Before the Taking Value” was based on the current use 

of the property rather than the ‘ Highest and Best 1)50” of the property.
7. The following items were not fairly considered when analyzing the effects of the Right-Of-Way 

Taking on my property:
a. Loss of parking
b Change in Highest and Best Use
c. Decline In Market A p p e a l
d . Change In the Business Use of the property
e. Decline In Market Value

•i
8. Whan it became apparent the Slate was misleading and unfair in their attempts to reach 

settlement, I hired an attorney and an appraiser to provide me accurate and fair counsel.
9. The State appraiser concluded that Just compensation for the property taken and damages 

was 580,229. The appraiser for North Gate Square and Philip Evans concluded that just 
compensation for property taken and damages was $676,000 As a consequence, we 
proceeded to hearing.

10. Frank King, an appraiser, was appointed by the State to p r e s i d e  o v e r  the Master’s Hearing.
At the conclusion o f  the Hearing, Mr. King rendered a decision awarding ’324,000, for 
property taken and damages. Although this was approximately half of the amount sought, I
decided rather than continue with litigation I would settle. The S(ate subsequently oppealed.

P .  0 2
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Philip B. Evans
Owner, Association President
North Gate Square Commercial Condominiums

P0  Box 85103 
F a i r b a n k s ,  A K  9 9 7 0 3  

( 9 0 7 )  4 7 9 - 5 4 0 7

11. The State's decision to appeal will significantly increase costs for not only me but also for the State.

Your assistance and interest In this proceeding is appreciated. ,

Sincerely, 

Philip B, Evans
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First Committee of Referral
&

DATE: 2/4/02 FURTHER: Judiciary

Date of 5-Day Notice: £/>//0 7—
(in accordance with Uniform Rule 23)

DATE TURNED 
IN TO OFFICE:. 2 = 1

Community and Regional Affairs Committee considered SENATE BILL NO. 278
S B  2 7 8  TAKING P R O P E R T Y  B Y  EM INENT DOMAIN

"An Act requiring a good faith effort to purchase property before that property is taken through eminent 
domain; and providing for an effective date."

and recommends:

[ ] be replaced with. 

[ ] adopt previous

CS

CS

[ ] attached amendment(s)

[ ] adopt Letter of Intent by

[ ] further referral to _____

NEW FISCAL NOTE(S):

Department Date Fiscal Zero FN*|

/'ao/e-7' & I

; ; •

1

Senate Bill:
[ ] same title 

_) [ j new title 
House Bill:

J  [ ] same title 
[ j technical title 
[ ] new: SCR #_

Committee

 Committee

PREVIOUS FISCAL NOTE(S):

Department Date Fiscal Zero FN#

*
"Jt

[ ] APPROPRIATION - no fiscal note



SB 278-TAKING PROPERTY BY EMINENT DOMAIN
SENATE FINANCE COMMITTEE

S I G N - I N

C c > £  -  U *  ~ o

  — ^ S u b j e c t / B i l l  N o : — ----------

X  Z in:_55Sol_____

N A M E ;

A d d res s

R e s p o n d  T o  Q u e s t io n s

S u b jec t /B il l  N o

P h o n e

A d d res s

ResfTeqd T o  Q u e s t io n s

A '

j& &  A
S u b jec t/B il l  N oN A M E :

P h o n e

A d d ress

R e s p o i ic b T o Q u e s t io n s

N A M E : -------------------------------------------------------------------------------------------  S u b je c l /B il l  No:

C o . /D e p t , /T i t l e : ------------------------------------------------------------------------------- P h o n e : -----------------

A d d re s s :____________________________________________________________ Z i p : ______________

D o  yo u  w ish  to te s t i fy ?   .Yes  N o   R esp o n d  T o  Q u e s t io n s

SFC -1- 4/15/02
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