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C  J  F O R  S E N A T E  B IL L  N O . 2 1 9 ( )

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y -S E C O N D  L E G IS L A T U R E  -  S E C O N D  S E S S IO N

BY

O ffered:
R eferred:

Sponsor(s): SEN A TO R  HALFORD

A  B IL L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  e s ta b l i s h in g  a n d  r e l a t in g  to  th e  N a v ig a b le  W a te r s  C o m m is s io n  f o r  A la s k a ."

B E  IT  E N A C T E D  B Y  T I I E  L E G I S L A T U R E  O F  T I I E  S T A T E  O F  A L A S K A :

* S e c tio n  1. T h e  u n c o d if ie d  la w  o f  d ie  S ta te  o f  A la s k a  is a m e n d e d  b y  a d d in g  a  n e w  se c tio n  

to  read :

S T A T E  P O L IC Y . T h e  le g is la tu re  d e te rm in e s  th a t th e  e ff ic ie n t  a n d  o rd e rly  

d e v e lo p m e n t o f  the  s ta te  w ill  be  b e tte r  a c h ie v e d  i f  the  s ta le  a n d  th e  fe e  ral g o v e rn m e n ts  jo in  

to g e th e r  in  a  c a re fu lly  c o o rd in a te d  a p p ro a c h  to  lan d  a n d  w a te r  u se  p la n n in g  a n d  m a n a g e m e n t. 

T h e  le g is la tu re  re c o g n iz e s  th a t, a lth o u g h  the  s ta te  is  th e  p r im a ry  tru s te e  o f  p u b lic  trust 

re so u rc e s , it is in  th e  b e s t in te re s t o f  the  c it iz e n s  i f  the  s ta te  a n d  fed e ra l g o v e rn m e n ts , as 

d e s ig n a te d  s te w a rd s  o f  th e se  re so u rc e s , c o o p e ra te  to  th e  m a x im u m  e x te n t  p o ss ib le  in 

d e te rm in in g  th e ir  u ses . H o w e v e r , th e  le g is la tu re  a lso  re c o g n iz e s  th a t, e v e n  w ith o u t federal 

p a r tic ip a tio n , th e  s ta te  m u s t p ro ce ed  to  m a k e  m a n a g e m e n t d e c is io n s . T h e  s ta te  is p a rtic u la r ly  

b le ssed  w ith  s ig n if ic a n t w a te r  re so u rc e s  th a t a re  in v a lu a b le  in n u m e ro u s  w a y s  to s ta te  

re s id e n ts  a n d  all c it iz e n s  o f  the  U n ite d  S ta tes . W ith  th e  m a ss iv e  n u m b e rs  o f  n a v ig a b  e 

w a te rw a y s  a n d  b o d ie s  o f  w a te r  in th e  s ta te , the  ta sk  o f  re so lv in g  su b m e rg e d  la n d  o w n e rsh ip
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a n d  n a v ig a b le  w a te r  d e te rm in a tio n s  h a s  b ee n  p a in fu lly  s lo w , c o u n te r -p ro d u c tiv e  fro m  an 

o rd e rly  re s o u rc e  m a n a g e m e n t s ta n d p o in t, and  c o s tly  a s  th e  s ta te , p r iv a te  la n d o w n e rs , a n d  the 

fed e ra l g o v e rn m e n t a tte m p t to  in itia te  lo n g -ra n g e  p la n n in g  p ro c e sse s . F o r  th is  rea so n , it is 

d e te rm in e d  b y  th e  le g is la tu re  th a t th e  S ta te  o f  A la sk a  an d  th e  U n ite d  S ta te s  sh o u ld  c o o p e ra te  

in  e s ta b lish in g  a  jo in t  s ta te  a n d  fed e ra l c o m m iss io n  or, i f  the  fed e ra l g o v e rn m e n t e le c ts  n o t  to 

p a rtic ip a te , a  s ta te  c o m m iss io n  m u s t be  e s ta b lish e d  to  p ro c e e d  e ff ic ie n tly  a n d  e ffe c tiv e ly  to

(1 ) e x p e d ite  <he p ro c e ss  o f  q u ie tin g  le g itim a te  title  to  th e  s ta te 's  su b m erg ed

lan d s;

(2 ) d e te rm in e , to  the  e x te n t p o ss ib le , w h ic h  b o d ie s  o f  w a te r  a re  n a v ig a b le  or 

n o n -n a v ig a b le ;  and

(3 ) p ro v id e  re c o m m e n d a tio n s  to  th e  s ta te  a n d  th e  fe d e ra l g o v e rn m e n ts  

c o n c e rn in g  w a y s  to  im p ro v e  the  p ro c e ss  o f  m a k in g  n a v ig a b ili ty  d e te rm in a tio n s  a n d  w a y s  to 

q u ie t t it le  to  th e  s ta te 's  su b m e rg e d  lan d s  fa ir ly  a n d  e x p e d itio u s ly .

* S ec . 2 . T h e  u n c o d if ie d  law  o f  the  S ta te  o f  A la s k a  is a m e n d e d  b y  a d d in g  a  n e w  se c tio n  to 

read :

N A V IG A B L E  W A T E R S  C O M M IS S IO N  F O R  A L A S K A , (a ) A  N a v ig a b le  W ate rs  

C o m m is s io n  fo r A la s k a  is  e s ta b lish e d . I f  a u th o r iz e d  by  fed e ra l law . th e  c o m m iss io n  sh a ll be a 

jo in t  fed e ra l a n d  s ta te  c o m m iss io n .

(b ) T h e  g o v e rn o r  o r  th e  g o v e rn o r 's  d e s ig n e e  sh a ll se rv e  a s  c h a ir  o f  the  c o m m iss io n . If  

federa l p a r t ic ip a tio n  is a u th o r iz e d  by  fed e ra l law , th e  m e m b e r  a p p o in te d  by  th e  P re s id e n t o f  

th e  U n ite d  S ta te s  o r  th e  U n ite d  S ta te s  S e c re ta ry  o f  th e  In te r io r  sh a ll s e rv e  a s  c o -c h a ir  o f  the 

jo in t  c o m m iss io n . T h e  c h a ir  o r  c o -c h a irs  o f  the  c o m m iss io n  sh a ll  ca ll m e e tin g s .

(c ) I f  a  jo in t  c o m m iss io n  is fo rm ed , fo u r  s ta te  and  fo u r fed e ra l m e m b e rs  o f  the 

c o m m iss io n  c o n s ti tu te  a  q u o ru m , a n d  all d e c is io n s  o f  th e  c o m m iss io n  re q u ire  c o n c u rre n c e  by 

a t lea s t fo u r  s ta te  a n d  fo u r  fed e ra l m e m b e rs  o f  the  c o m m iss io n . O th e rw ise , fou r s ta te  

m e m b e rs  o f  th e  c o m m iss io n  c o n s ti tu te  a  q u o ru m , an d  a ll d e c is io n s  o f  th e  c o m m iss io n  req u ire  

c o n c u rre n c e  b y  a t lea st fo u r  m e m b e rs .

(d ) A  v a c a n c y  in  the  m e m b e rsh ip  o f  the  c o m m iss io n  d o e s  n o t a ffe c t its  p o w e rs . T he 

v a c a n c y  sh a ll b e  filled  in  th e  sa m e  m a n n e r  in w h ich  th e  o rig in a l a p p o in tm e n t w a s  m ad e.

(e ) S u b je c t to  p ro c e d u re s  a d o p te d  by  the  c o m m iss io n , th e  c h a ir  o r c o -c h a irs , in 

a c c o rd a n c e  w ith  a p p lic a b le  law s, m a y
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(1) appoint and fix the compensation o f the commission staff and personnel as 
they consider necessary; and

(2) procure temporary and intermittent services.
* Sec. 3. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:
MEMBERSHIP OF THE COMMISSION, (a) The state membership on the 

Navigable Waters Commission for Alaska is composed o f the governor or the governor's 
designee, two members appointed by the governor, two members appointed by the president 
o f the senate, and two members appointed by the speaker o f the house, all o f whom serve at 
the pleasure o f the appointing authority.

(b) The membership also includes individuals appointed under federal law if a joint 
commission is authorized.

* Sec. 4. The uncodified law o f the State o f Alaska is amended by adding a new section to 
read:

COMPENSATION AND PER DIEM, (a) A state member o f the Navigable Waters 
Commission for Alaska who is a state officer or employee semes without compensation in 
addition to that received for regular employment. Other state members o f the commission 
receive compensation as authorized for the Board o f Fisheries under AS 16.05.290.

(b) State members o f the commission are entitled to per diem and travel expenses 
authorized by law for boards and commissions under AS 39.20.180.

* Sec. 5. The uncodified law o f the State o f Alaska is amended by adding a new section to 
read:

DUTIES OF THE COMMISSION, he Navigable Waters Commission for Alaska
sh a ll

(1) establish a process for researching navigability determinations that affect
land title;

(2) develop procedures for involving private landowners and the general 
public in the navigability determination process o f the commission;

(3) undertake a process o f navigable and non-nav'gable waters identification 
under criteria established in law;

(4) make recommendations to improve coordination and consultation between
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th e  s ta te  a n d  fed e ra l g o v e rn m e n ts  in m a k in g  n a v ig a b ili ty  d e te rm in a tio n s  an d  d e c is io n s  

c o n c e rn in g  title  to  su b m e rg e d  lands.

* S ee . 6 . T h e  u n c o d if ie d  la w  o f  th e  S ta te  oT A la s k a  is a m e n d e d  by  a d d in g  a  n e w  se c tio n  to 

read :

H E A R IN G S . T h e  N a v ig a b le  W a te rs  C o m m is s io n  fo r  A la s k a  o r. o n  th e  a u th o r iz a t io n  

o f  the  c o m m iss io n , a n y  s u b c o m m itte e  o r m e m b e r o f  th e  c o m m iss io n  m a y , fo r  th e  p u rp o se s  o f  

c a rry in g  o u t its  d u tie s , h o ld  h e a r in g s , ta k e  te s tim o n y , re c e iv e  e v id e n c e , p r in t o r  o th e rw ise  

re p ro d u c e  a n d  d is tr ib u te  all o r  p a r t  o f  c o m m iss io n  p ro c e e d in g s  a n d  re p o rts , a n d  s it an d  a c t at 

th o se  tim e s  a n d  p la c e s  a s  th e  c o m m iss io n , s u b c o m m itte e , o r  m e m b e rs  c o n s id e r  d e s ira b le .

* S ee . 7. T h e  u n c o d if ie d  la w  o f  th e  S ta te  o f  A la s k a  is a m e n d e d  b y  a d d in g  a  n e w  se c tio n  to 

read :

IN F O R M A T IO N  F O R  TFIE  C O M M IS S IO N . E a c h  a g e n c y , d e p a r tm e n t, b o a rd , o r 

c o m m iss io n  o f  th e  s ta te  g o v e rn m e n t is a u th o r iz e d  to fu rn ish  to th e  N a v ig a b le  W a te rs  

C o m m is s io n  fo r  A la sk a , u p o n  re q u e s t o f  a  c h a ir  o r  c o -c h a ir , in fo rm a tio n  th e  c o m m iss io n  

c o n s id e rs  n e c e s sa ry  to c a r ry  o u t  its  fu n c tio n s  u n d e r  th is  A ct.

* S ec . 8 . T h e  u n c o d if ie d  la w  o f  the  S ta te  o f  A la s k a  is  a m e n d e d  b y  a d d in g  a  n e w  se c tio n  to 

read :

R E P O R T S , (a ) O n  o r  b e fo re  Ja n u a ry  31 o f  e a c h  y e a r , th e  N a v ig a b le  W a te rs  

C o m m is s io n  fo r  A la s k a  sh a ll su b m it  to  th e  P re s id e n t o f  th e  U n ite d  S ta te s , th e  U n ite d  S ta te s  

S e c re ta ry  o f  th e  In te r io r , the  U n ite d  S ta tes  C o n g re ss , th e  g o v e rn o r , and  th e  s ta te  le g is la tu re  a  

w ritte n  re p o rt  d e s c r ib in g  its  a c t iv i t ie s  d u r in g  th e  p re c e d in g  y e a r  a n d  its  re c o m m e n d a tio n s  

re g a rd in g  its  d u tie s  u n d e r  sec . 5 o f  th is  A c t.

(b ) T h e  c o m m iss io n  sh a ll su b m it its final c o m p re h e n s iv e  re p o r t  a t lea st 10 d ay s  

b e fo re  th e  d a te  th e  c o m m iss io n  is te rm in a ted .

* S ec . 9 . T h e  u n c o d if ie d  la w  o f  th e  S ta te  o f  A la s k a  is  a m e n d e d  b y  a d d in g  a  n e w  se c tio n  to 

rea d :

T E R M IN A T IO N  O F  1  H E  C O M M IS S IO N . T h e  N a v ig a b le  W a te rs  C o m m is s io n  fo r 

A la s k a  is te rm in a te d  tw o  y e a rs  a f te r  th e  e ffe c tiv e  d a te  o f  th is  A c t.
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C S  F O R  S E N A T E  B I L L  N O . 2 1 9 (  )

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y -S E C O N D  L E G IS L A T U R E  - S E C O N D  S E S S IO N

BY

O ffered:
R eferred:

Sponsor(s): SEN A TO R  H A LFO RD

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

"A .n A c t e s ta b l i s h in g  a n d  r e l a t in g  to  th e  N a v ig a b le  W a te r s  C o m m is s io n  fo r  A la s k a ."

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c tio n  1. T h e  u n c o d if ie d  la w  o f  th e  S ta te  o f  A la s k a  is a m e n d e d  by  a d d in g  a n e w  se c tio n  

to  read :

S T A T E  P O L IC Y . T h e  le g is la tu re  d e te rm in e s  th a t th e  e ff ic ie n t  an d  o rd e rly  

d e v e lo p m e n t o f  th e  s ta te  w ill be b e tte r  a c h ie v e d  i f  th e  s ta te  a n d  the  fe d e ra l g o v e rn m e n ts  jo in  

to g e th e r  in  a  c a re fu lly  c o o rd in a te d  a p p ro a c h  to lan d  a n d  w a te r  u se  p la n n in g  and  m a n a g e m e n t. 

T h e  le g is la tu re  re c o g n iz e s  th a t, a lth o u g h  th e  s ta le  is th e  p r im a ry  tru s te e  o f  p u b lic  tru st 

re so u rc e s , it is in  th e  b e s t  in te re s t o f  the  c it iz e n s  i f  the  s ta te  a n d  fe d e ra l g o v e rn m e n ts , as 

d e s ig n a te d  s te w a rd s  o f  th e se  re so u rc e s , c o o p e ra te  to  the  m a x im u m  e x te n t p o ss ib le  in 

d e te rm in in g  th e ir  u se s . H o w e v e r , the  le g is la tu re  a lso  re c o g n iz e s  th a t, e v e n  w ith o u t federa l 

p a r tic ip a tio n , th e  s ta te  m u s t p ro ce ed  to m a k e  m a n a g e m e n t d e c is io n s . T h e  s ta te  is  p a r tic u la r ly  

b le ssed  w ith  s ig n if ic a n t w a te r  re so u rc e s  th a t a re  in v a lu a b le  in  n u m e ro u s  w a y s  to  s ta te  

re s id e n ts  a n d  a ll c it iz e n s  o f  th e  U n ite d  S ta tes . W ith  th e  m a ss iv e  n u m b e rs  o f  n av ig a b le  

w a te rw a y s  a n d  b o d ie s  o f  w a te r  in  the  s ta te , th e  ta sk  o f  re s o lv in g  su b m e rg e d  lan d  o w n e rsh ip
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and  n a v ig a b le  w a te r  d e te rm in a tio n s  h a s  b ee n  p a in fu lly  s lo w , c o u n te r -p ro d u c tiv e  fro m  an 

o rd e rly  re so u rc e  m a n a g e m e n t s ta n d p o in t, and  c o s tly  a s  th e  s ta te , p r iv a te  la n d o w n e rs , a n d  the 

fed era l g o v e rn m e n t a tte m p t to  in i t ia te  lo n g -ra n g e  p la n n in g  p ro c e sse s . F o r th is  rea so n , it is 

d e te rm in e d  b y  tn e  le g is la tu re  tha t th e  S ta te  o f  A la s k a  a n d  th e  U n ite d  S ta te s  sh o u ld  c o o p e ra te  

in e s ta b lish in g  a jo in t  s ta te  a n d  fed e ra l c o m m iss io n  o r. i f  th e  fed e ra l g o v e rn m e n t e le c ts  n o t to 

p a r tic ip a te , a s ta te  c o m m iss io n  m u s t b e  e s ta b lish e d  to  p ro c e e d  e ff ic ie n tly  a n d  e ffe c t iv e ly  to

(1 ) e x p e d ite  th e  p ro c e s s  o f  q u ie tin g  le g itim a te  t itle  to  th e  s ta te 's  su b m e rg e d

lan ds;

(2 ) d e te rm in e , to  th e  e x te n t p o ss ib le , w h ic h  b o d ie s  o f  w a te r  a re  n a v ig a b le  or 

n o n -n a v ig a b le ; and

(3 ) p ro v id e  re c o m m e n d a tio n s  to  th e  s ta te  and  th e  fed e ra l g o v e rn m e n ts  

c o n c e rn in g  w a y s  to  im p ro v e  th e  p ro c e s s  o f  m a k in g  n a v ig a b ili ty  d e te rm in a tio n s  and  w a y s  to 

q u ie t  title  to  th e  s ta te 's  su b m e rg e d  la n d s  fa ir ly  an d  e x p e d itio u s ly .

* S ec . 2 . T h e  u n c o d if ie d  law  o f  th e  S ta te  o f  A la s k a  is a m e n d e d  b y  a d d in g  a n e w  se c tio n  to 

read :

N A V IG A B L E  W A T E R S  C O M M IS S IO N  F O R  A L A S K A , (a ) A  N a v ig a b le  W a te rs  

C o m m iss io n  fo r A la s k a  is e s ta b lish e d . I f  a u th o r iz e d  b y  fed e ra l law , th e  c o m m is s io n  sh a ll be  a 

jo in t  fed era l a n d  s ta te  c o m m iss io n .

(b ) T h e  g o v e rn o r  o r  the  q o v e m o r 's  d e s ig n e e  sh a ll se rv e  as c h a ir  o f  the  c o m m iss io n . I f  

fed era l p a r tic ip a tio n  is a u th o r iz e d  by  fed e ra l law . th e  m e m b e r  a p p o in te d  by  th e  P re s id en t o f  

th e  U n ite d  S ta te s  o r  the  U n ite d  S ta te s  S e c re ta ry  o f  th e  In te r io r  sh a ll s e rv e  a s  c o -c h a ir  o f  the  

jo in t  c o m m iss io n . T h e  c h a ir  o r  c o -c h a ir s  o f  th e  c o m m iss io n  sh a ll c a ll m e e tin g s .

(c ) I f  a  jo in t  c o m m is s io n  is fo rm e d , th re e  s la te  a n d  th re e  fed e ra l m e m b e rs  o f  the 

c o m m iss io n  c o n s titu te  a  q u o ru m , a n d  a ll d e c is io n s  o f  th e  c o m m iss io n  re q u ire  c o n c u rre n c e  by  

a t lea s t th re e  s ta te  a n d  th re e  fe d e ra l m e m b e rs  o f  th e  c o m m iss io n . O th e rw ise , th ree  s ta te  

m e m b e rs  o f  th e  c o m m is s io n  c o n s ti tu te  a q u o ru m , a n d  aU d e c is io n s  o f  th e  c o m m iss io n  req u ire  

c o n c u rre n c e  b y  a t lea s t th re e  m e m b e rs .

(d ) A  v a c a n c y  in  th e  m e m b e rs h ip  o f  the  c o m m is s io n  d o es  n o t a ffe c t its  p o w e rs . T h e  

v a c a n c y  sh a ll b e  f ille d  in the  sa m e  m a n n e r  in  w h ich  th e  o rig in a l a p p o in tm e n t w a s  m ade.

(e ) S u b je c t to  p ro c e d u re s  a d o p te d  by  th e  c o m m iss io n , th e  c h a ir  o r c o -c h a irs , in 

a c c o rd a n c e  w ith  a p p lic a b le  law s , m a y
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(1 ) a p p o in t and  fix  th e  c o m p e n sa tio n  o f  th e  c o m m iss io n  s ta f f  a n d  p e rs o n n e l as 

th e y  c o n s id e r  n e c essa ry ; and

(2) p ro cu re  te m p o ra ry  a n d  in te rm itte n t se rv ic es .

* Sec. 3 . T h e  u n co d ifie d  law  o f  the  S ta te  o f  A la sk a  is  a m e n d e d  b y  a d d in g  a n e w  se c tio n  to  

read :

M E M B E R S H IP  O F  T H E  C O M M IS S IO N , (a ) T h e  s ta te  m e m b e rs h ip  o n  th e  

N a v ig a b le  W ate rs  C o m m iss io n  fo r A la sk a  is  c o m p o se d  o f  th e  g o v e rn o r  o r th e  g o v e rn o r 's  

d e s ig n e e , tw o  m e m b e rs  a p p o in te d  by  th e  g o v e rn o r, o n e  m e m b e r  a p p o in te d  by  th e  p re s id e n t o f  

th e  se n a te , and  on e  m e m b e r  a p p o in te d  b y  th e  sp e a k e r  o f  th e  h o u se , all o f  w h o m  se rv e  a t th e  

p le a su re  o f  th e  a p p o in tin g  a u th o rity .

(b ) A t least o n e  m e m b e r  a p p o in te d  by  th e  g o v e rn o r  sh a ll oe a n  A la s k a  N a tiv e .

(c) T h e  m e m b e rsh ip  a lso  in c lu d e s  in d iv id u a ls  a p p o in te d  u n d e r  fed e ra l law  i f  a  j o in t  

c o m m iss io n  is  a u th o riz ed .

* Sec. 4 . T h e  u n co d ifie d  law  o f  the  S ta te  o f  A la s k a  is  a m e n d e d  b y  a d d in g  a  n e w  se c tio n  to  

read :

C O M P E N S A T IO N  A N D  P E R  D IE M , (a ) A  s ta te  m e m b e r  o f  th e  N a v ig a b le  W a te rs  

C o m m is s io n  fo r  A la s k a  w h o  is a s ta te  o f f ic e r  o r  e m p lo y e e  se rv e s  w ith o u t c o m p e n s a tio n  in 

a d d itio n  to  th a t rece iv ed  fo r re g u la r  e m p lo y m e n t. O th e r  s ta te  m e m b e rs  o f  th e  c o m m iss io n  

rec e iv e  c o m p e n s a tio n  as a u th o r iz e d  fo r the  B o ard  o f  F ish e rie s  u n d e r  A S  1 6 .0 5 .2 9 0 .

(b ) S ta te  m e m b e rs  o f  th e  c o m m iss io n  a re  e n title d  to  p e r  d ie m  a n d  tra v e l e x p e n se s  

a u th o r iz e d  by  law  fo r b o a rd s  a n d  c o m m iss io n s  u n d e r  A S  3 9 .2 0 .1 8 0 .

* S ec . 5 . T h e  u n co d if ie d  la w  o f  the  S ta te  o f  A la s k a  is a m e n d e d  by  a d d in g  a  n e w  se c tio n  to 

read :

D U T IE S  O F  T H E  C O M M IS S IO N . T h e  N a v ig a b le  W a te rs  C o m m is s io n  for A la s k a

sh a ll

(1 ) e s ta b lish  a  p ro c e ss  fo r re se a rc h in g  n a v ig a b ili ty  d e te rm in a tio n s  th a t a ffe c t

lan d  title ;

(2 ) d e v e lo p  p ro c e d u re s  for in v o lv in g  p r iv a te  la n d o w n e rs  a n d  the  g en e ra l 

p u b lic  in th e  n a v ig a b ility  d e te rm in a tio n  p ro c e ss  o f  the  c o m m iss io n ;

(3 ) u n d e rta k e  a p ro c e ss  o f  n a v ig a b le  and  n o n -n a v ig a b le  w a te rs  id e n tif ic a tio n  

u n d e r  c r ite r ia  e s ta b lish e d  in law ;
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(4 ) m a k e  re c o m m e n d a tio n s  to  im p ro v e  c o o rd in a tio n  and  c o n s ’d ta t io n  b e tw e e n  

th e  s ta te  and  fed e ra l g o v e rn m e n ts  in  m a k in g  n a v ig a b ili ty  d e te rm in a tio n s  a n d  d e c is io n s  

c o n c e rn in g  title  to  s u b m e rg e d  lan d s.

* S ec . 6 . T h e  u n c o d if ie d  la w  o f  th e  S ta te  o f  A la s k a  is a m e n d e d  by a d d in g  a n e w  se c tio n  to 

read :

H E A R IN G S . T h e  N a v ig a b le  W a te rs  C o m m is s io n  fo r  A la sk a  o r, on th e  a u th o r iz a t io n  

o f  th e  c o m m iss io n , a n y  s u b c o m m itte e  o r  m e m b e r  o f  th e  c o m m iss io n  m a y , fo r th e  p u rp o se s  o f  

c a rry in g  o u t its  d u tie s , h o ld  h e a r in g s , ta k e  te s t im o n y , re c e iv e  e v id e n c e , p r in t  o r  o th e rw ise  

re p ro d u c e  and  d is tr ib u te  a ll o r  p a rt o f  c o m m iss io n  p ro c e e d in g s  an d  re p o rts , a n d  s it  and  a c t at 

th o se  t im e s  and  p la c e s  as the  c o m m iss io n , su b c o m m itte e , o r  m e m b e rs  c o n s id e r  d e s ira b le .

* S ec . 7. T h e  u n c o d if ie d  la w  o f  th e  S ta te  o f  A la s k a  is a m e n d e d  b y  a d d in g  a  n e w  se c tio n  10 

read :

IN F O R M A T IO N  F O R  T H E  C O M M IS S IO N . E a c h  a g e n c y , d e p a r tm e n t, b o a rd , o r 

c o m m is s io n  o f  the  s ta te  g o v e rn m e n t is a u th o r iz e d  to  fu rn ish  to  th e  N a v ig a b le  W a te rs  

C o m m is s io n  fo r A la sk a , u p o n  re q u e s t  o f  a c h a ir  o r  c o -c h a ir , in fo rm a tio n  th e  c o m m iss io n  

c o n s id e rs  n e c e s sa ry  to  c a rry  o u t its  fu n c tio n s  u n d e r  th is  A c t.

* S e c . 8 . T h e  u n c o d if ie d  la w  o f  th e  S ta te  o f  A la s k a  is a m e n d e d  by  a d d in g  a n e w  se c tio n  to 

read :

R E P O R T S , (a ) O n  o r b e fo re  Ja n u a ry  31 o f  e a c h  y ea r, th e  N a v ig a b le  W a te rs  

C o m m is s io n  fo r  A la s k a  sh a ll su b m it to  th e  P re s id e n t o f  th e  U n ite d  S ta te s , th e  U n ite d  S ta te s  

S e c re ta ry  o f  the  In te r io r , the  U n ite d  S la te s  C o n g re ss , th e  g o v e rn o r , a n d  th e  s ta te  le g is la tu re  a 

w r itte n  re p o r t d e s c r ib in g  its  a c tiv i tie s  d u r in g  th e  p re c e d in g  y e a r  a n d  its  re c o m m e n d a tio n s  

re g a rd in g  its  d u tie s  u n d e r  sec . 5 o f  th is  A c t.

(b ) T h e  c o m m iss io n  sh a ll su b m it  its  fina l c o m p re h e n s iv e  re p o rt at le a s t 10 d a y s  

b e fo re  th e  d a te  th e  c o m m iss io n  is  te rm in a te d .

* S ec . 9. T h e  u n c o d if ie d  la w  o f  the  S ta te  o f  A la s k a  is a m e n d e d  by  a d d in g  a  n e w  se c tio n  to 

read:

T E R M IN A T IO N  O F  T H E  C O M M IS S IO N . T h e  N a v ig a b le  W a te rs  C o m m is s io n  for 

A lask a  is te rm in a te d  tw o  y e a rs  a f te r  th e  e ffe c tiv e  d a te  o f  th is  A c t.
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E S T A B L IS H IN G  A  S T A T E  N A V IG A B L E  W A T E R S  C O M M IS S IO N  F O R  A L A S K A

S e n a te  B ill N o . 2 1 9  is d es ig n e d  to  h igh ligh t a  m a jo r  lo n g -te rm  c ris is  fac in g  th e  s ta te  and  
to  p ro v id e  a  p u b lic  fo ru m  to  d iscu ss  p o ssib le  so lu tio n s . T h is  le g is la tio n  p ro m o te s  th e  
e s ta b lish m e n t o f  a  S ta te  N a v ig a b le  W a te rs  C o m m iss io n  fo r  A laska . A  jo in t  C o m m iss io n  
w o u ld  b e c o m e  a  rea lity  i f  C o n g re ss  p ro v id e s  th e  sam e  a u th o r iz a tio n  in fe d e ra l law . T h e  
S ta te  C o m m iss io n  w o u ld  c o n tin u e  to  fulfill its  m iss ion , h o w e v e r, e v e n  i f  C o n g re s s  d o e s  
n o t  a u th o r iz e  a  jo in t  C o m m ission .

T h is  C o m m iss io n  is p a tte rn e d  a f te r  th e  Jo in t F e d e ra l-S ta te  L a n d  U s e  P lan n in g  
C o m m iss io n  fo r  A lask a  c re a te d  in fed era l law  w ith in  th e  A laska  N a tiv e  C la im s 
S e ttle m e n t A c t (1 9 7 1 ). C o rre sp o n d in g  s ta te  leg is la tio n  w a s  c re a te d  in  C h a p te r  4 0  e a rly  in 
1972.

T h e  p u rp o s e  o f  th is  C o m m iss io n  is n o t as b ro ad  as th e  m iss io n  g iv e n  to  th e  L an d  U se  
P lan n in g  C o m m issio n . T h e  N a v ig a b le  W a te rs  C o m m issio n  is d e s ig n e d  sp ec ifica lly  to  
a d d re s s  th e  m a jo r  w a te r  re la te d  p ro b le m  fac ing  th e  s ta te  -  p a rtic u la r ly  th e  d e te rm in a tio n  
o f  n av ig ab ility  and  th e  re so lu tio n  o f  title  to  su b m erg ed  land s w ith in  th e  s ta te .

A t s ta te h o o d  in 1 959 , A la sk a  -  like all n e w  s ta te s  u n d e r  th e  S u b m e rg e d  L a n d s  A c t -  
re c e iv e d  title  to  all su b m e rg e d  lan d s u n d erly in g  s ta te  n av ig ab le  w a te rs  a n d  m a rin e  w a te rs  
o u t  to  th re e  m iles. T h u s  th e  issu e  o f  nav igab ility  is c ritica l fo r th e  s ta te  to  q u ie t title  to  its  
rig h tfu l in te re s t in th o se  lands.

S in ce  s ta te h o o d , th e  fed e ra l g o v e rn m e n t has b een  s lo w  to  c o n c e d e  an y  nav ig ab ility  
d e te rm in a tio n s , and  th e re fo re , A laska  h as  rece iv ed  valid  title  to  v e ry  little  su b m e rg e d  
land. In  so m e  case s , th e  fed e ra l g o v e rn m e n t h as u tilized  e v e ry  p o ss ib le  legal ta c tic  u n d e r  
th e  Q u ie t T itle  A c t to  im p ed e  th e  s ta te ’s a sse rtio n  o f  o w n e rsh ip . A  c a se  in p o in t is th e  
q u ie t  t itle  a c tio n  by  th e  s ta te  o f  A laska  to  re so lv e  su b m erg ed  lan ds o w n e rsh ip  u n d e r  the  
B la c k , K a n d ig  and  N a tio n  R iv e rs  in n o r th e a s t A laska . T h e se  th re e  R iv e rs  c lea rly  m e e t 
th e  c r ite r ia  e s ta b lish e d  by  th e  fed era l c o u r ts  fo r  d e te rm in in g  n av ig ab ility  in A laska .

D e sp ite  th e  fac t th a t no  o n e  c o n te s te d  th e  s ta te ’s c la im  th a t th e se  s tre a m s  m e t th e  fed era l 
c o u r ts  c rite r ia  fo r  d e te rm in in g  nav igab ility , th is  c a se  to o k  n ine  y e a rs  a n d  m illio ns o f  s ta te  
a n d  fed e ra l d o lla rs  to  litig a te , ev e n tu a lly  re su ltin g  in th e  s ta te  w in n in g  tw o  o f  th e  th re e  
c ase s  a n d  ach iev in g  n o  so lu tio n  o n  th e  th ird . A laska  c o n ta in s  o v e r  2 2 ,0 0 0  p o te n tia lly
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n av ig ab le  r iv e rs  an d  w ell o v e r  1 ,0 0 0 ,0 0 0  lak es  th a t  c o u ld  q u a lify  a s  n av ig ab le . If, 
h o w e v e r , th e  fed e ra l g o v e rn m e n t c o n tin u e s  to  o p p o se  e v e ry  a s se rtio n  o f  title  to  
su b m e rg e d  lan d s  b y  th e  s ta te , final d e te rm in a tio n s  o f  th is  m a g n itu d e  w ill n e v e r  b e  
re so lv e d  in  a n y o n e ’s  fav o r.

I t  is e s tim a te d  th a t  th e  s ta te ’s su b m e rg e d  lan d s  o w n e rsh ip  e n c o m p a sse s  o v e r  6 0 +  m illion  
acres . U n fo r tu n a te ly , s in ce  A lask a  e n te re d  th e  U n io n , o n ly  th ir te e n  (1 3 )  riv e rs  h av e  b ee n  
d e te rm in e d  to  b e  n av ig ab le  by  th e  c o u rts . W h ile  th e  B u re a u  o f  L a n d  M a n a g e m e n t is 
re sp o n s ib le  fo r  m ak in g  nav ig ab ility  d e te rm in a tio n s  fo r  th e  p u rp o s e  o f  c a lcu la tin g  a c re a g e  
e n title m e n ts ; th e ir  d e te rm in a tio n s  c a n n o t b e  u se d  to  c la rify  title . T h e  u ltim a te  d ec is io n  o f  
t itle  n av ig ab ility  re s ts  w ith  th e  fed e ra l c o u r ts  o r  C o n g ress .

T h e  sc h iz o p h re n ic  a p p ro a c h  ta k e n  by  th e  g o v e rn m e n t a g e n c ie s  in  a d d re ss in g  n av ig ab ility  
a s se rtio n s  an d  su b m erg ed  land  title  s in ce  s ta te h o o d  h as  re su lte d  in m illion s o f  a c re s  o f  
c lo u d e d  p r iv a te  land title s  and  a  p ro c e ss  u ltim a te ly  d es ig n e d  to  fail. P re lim in a ry  
d isc u ss io n s  w ith  th e  n ew  fed e ra l a d m in is tra tio n  h av e  in d ica ted  th a t  th e  tim e  m ay  b e  r ig h t 
to  p u rs u e  in n o v a tiv e  so lu tio n s . A  m o re  p ro a c tiv e  s ta n c e  o n  th e  p a r t  o f  th e  s ta te  c o u ld  be  
th e  r ig h t s tim u lu s  a t  th e  r ig h t tim e.

T h e  p r im a ry  p u rp o se s  o f  th is  leg is la tio n  a re  to  sp o tlig h t th is  d ilem m a fac in g  th e  s ta te , to  
e m p h a s iz e  th e  im p o rta n c e  o f  p ro c e e d in g  e x p e d itio u s ly  w ith  re so lv in g  n av ig ab ility  c la im s, 
to  p ro v id e  a  p u b lic  fo ru m  fo r  d iscu ss io n  and  to  e n tice  C o n g re ss  a n d  th e  fed e ra l a g e n c ie s  
to  p a r tic ip a te  in  a  fa ir  and  o p e n  p ro c e ss . I f  su ccessfu l, th e  C o m m iss io n  c o u ld  sa v e  
v irtu a lly  b illio n s  o f  d o lla rs  in litig a tio n  c o s ts  and  sign ifican tly  re d u c e  ju r isd ic tio n a l and  
title  co n flic ts .
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E S T A B L IS H IN G  A  J O IN T  F E D E R A L  A N D  S T A T E  N A V IG A B L E  W A T E R S
C O M M IS S IO N  F O R  A L A S K A

S e n a te  B ill N o . 2 1 9  is d es ig n e d  to  h ig h lig h t a  m a jo r  lo n g - te rm  c ris is  fac in g  th e  s ta te  and  
to  p ro v id e  a p u b lic  fo ru m  to  d is c u s s  p o ss ib le  so lu tio n s . T h is  le g is la tio n  p ro m o te s  th e  
e s ta b lish m e n t o f  a  J o in t  F e d e ra l a n d  S ta te  N a v ig a b le  W a te rs  C o m m iss io n  fo r  A la sk a  by  
c re a tin g  th e  s ta te  p o r tio n  o f  th e  C o m m iss io n . T h e  C o m m iss io n  w ill b e c o m e  a  rea lity  
o n ly  i f  C o n g re s s  p ro v id e s  th e  sa m e  a u th o r iz a t io n  in  fe d e ra l law .

T h is  J o in t C o m m iss io n  is p a t te rn e d  a f te r  th e  Jo in t F e d e ra l-S * of T and  U s e  P lan n in g  
C o m m iss io n  fo r  A la sk a  c re a te d  in  fed e ra l law  w ith in  th e  Alash. J a tiv e  C la im s 
S e ttle m e n t A c t (1 9 7 1 ). C o rre sp o n d in g  s ta te  le g is la tio n  w a s  c re a te d  in  C h a p te r  4 0  early  in 
1972.

T h e  p u rp o s e  o f  th is  C o m m iss io n  is n o t  as b ro ad  a s  th e  m iss io n  g iv e n  to  th e  L a n d  U s e  
P lan n in g  C o m m iss io n . T h e  N a v ig a b le  W a te rs  C o m m iss io n  is  d es ig n e d  sp ec ifica lly  to  
a d d re ss  th e  m a jo r  w a te r  re la te d  p ro b le m  fac in g  th e  s ta te  -  p a r tic u la r ly  th e  d e te rm in a tio n  
o f  n av ig ab ility  a n d  th e  re s o lu tio n  o f  t itle  to  su b m erg ed  lan d s  w ith in  th e  s ta te .

A t s ta te h o o d  in  1959 , A la sk a  -  like  all n e w  s ta te s  u n d e r  th e  S u b m e rg e d  L a n d s  A c t -  
rec e iv ed  tit le  to  all su b m e rg e d  lan d s  u n d e rly in g  s ta te  n av ig a b le  w a te r s  and  m a rin e  w a te rs  
o u t  to  th re e  m iles. T h u s  th e  is su e  o f  n av ig ab ility  is c ritica l fo r  th e  s ta te  to  q u ie t t it le  to  its  
rig h tfu l in te re s t  in  th o s e  lands.

S in ce  s ta te h o o d , th e  fed e ra l g o v e rn m e n t h as  b e e n  s lo w  to  c o n c e d e  a n y  n av ig ab ility  
d e te rm in a tio n s , a n d  th e re fo re , A a s k a  h a s  rec e iv ed  va lid  t it le  to  v e ry  little  su b m e rg e d  
land . In  so m e  c a se s , th e  fed e ra l g o v e rn m e n t has u tiliz ed  e v e ry  p o ss ib le  lega l ta c tic  u n d e r  
th e  Q u ie t T itle  A c t  to  im p e d e  th e  s ta te ’s a s se r tio n  o f  o w n e rsh ip . A  c a se  in  p o in t  is  th e  
q u ie t title  a c tio n  b y  th e  s ta te  o f  A a s k a  to  re so lv e  su b m e rg e d  lan d s  o w n e rsh ip  u n d e r  th e  
B la ck , K a n d ig  a n d  N a tio n  R iv e rs  in n o r th e a s t  A a s k a .  T h e se  th re e  R iv e rs  c learly  m e e t 
th e  c r ite r ia  e s ta b lish e d  by  th e  fed e ra l c o u r ts  fo r  d e te rm in in g  n av ig ab ility  in  A a s k a .

D e sp ite  th e  fa c t th a t  n o  o n e  c o n te s te d  th e  s ta te ’s  c la im  th a t  th e s e  s tre a m s  m e t th e  fed era l 
c o u r ts  c r ite r ia  fo r  d e te rm in in g  n av ig ab ility , th is  c a se  to o k  n in e  y e a rs  a n d  m illio n s o f  s ta te  
and  fed e ra l d o lla rs  to  litig a te , e v e n tu a lly  re su ltin g  in th e  s ta te  w in n in g  tw o  o f  th e  th re e  
c ase s  and  a c h ie v in g  n o  so lu tio n  o n  th e  th ird . A a s k a  c o n ta in s  o v e r  2 2 ,0 0 0  p o te n tia lly
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n av ig ab le  r iv e rs  and  w ell o v e r  1 ,0 0 0 ,0 0 0  lak es  th a t  c o u ld  qualify  a s  n av ig ab le . If, 
h o w e v e r , th e  fed e ra l g o v e rn m e n t c o n tin u e s  to  o p p o s e  e v e ry  a s se rtio n  o f  t itle  to  
su b m e rg e d  lan d s  b y  th e  s ta te , final d e te rm in a tio n s  o f  th is  m a g n itu d e  w ill n e v e r  b e  
re so lv e d  in a n y o n e ’s fav o r.

I t  is  e s tim a te d  th a t  th e  s ta te ’s su b m erg ed  lan d s o w n e rsh ip  e n c o m p a sse s  o v e r  6 0 +  m illion  
acres . U n fo r tu n a te ly , s in ce  A la sk a  e n te re d  th e  U n io n , o n ly  th ir te e n  (1 3 )  r iv e rs  h av e  b ee n  
d e te rm in e d  to  b e  n av ig ab le  by  th e  c o u rts . W h ile  th e  B u re a u  o f  L a n d  M a n a g e m e n t is 
re sp o n s ib le  fo r  m ak in g  n av igab ility  d e te rm in a tio n s  fo r  th e  p u rp o s e  o f  c a lcu la tin g  a c re a g e  
e n titlem en ts ; th e ir  d e te rm in a tio n s  c a n n o t b e  u sed  to  c la rify  title . T h e  u ltim a te  d ec is io n  o f  
t itle  nav ig ab ility  re s ts  w ith  th e  fed e ra l c o u r ts  o r  C o n g re ss .

T h e  sc h iz o p h re n ic  a p p ro a c h  ta k e n  by  th e  g o v e rn m e n t a g e n c ie s  in a d d re ss in g  n av ig ab ility  
a s se r tio n s  and  su b m erg ed  land  tit le  s in ce  s ta te h o o d  h as  re su lte d  in m illions o f  a c re s  o f  
c lo u d e d  p r iv a te  land  title s  and  a p ro c e s s  u ltim a te ly  d es ig n e d  to  fail. P re lim in a ry  
d isc u ss io n s  w ith  th e  n ew  fed e ra l a d m in is tra tio n  h a v e  in d ica ted  th a t  th e  tim e  m ay  b e  r ig h t 
to  p u rs u e  in n o v a tiv e  so lu tio n s . A  m o re  p ro a c tiv e  s ta n c e  o n  th e  p a r t  o f  th e  s ta te  co u ld  b e  
th e  r ig h t s tim u lu s  a t th e  r ig h t tim e.

T h e  p r im a ry  p u rp o se s  o f  th is  le g is la tio n  a re  to  sp o tlig h t th is  d ilem m a fa c in g  th e  s ta te , to  
e m p h a s iz e  th e  im p o rta n c e  o f  p ro c e e d in g  e x p e d itio u s ly  w ith  re so lv in g  n av ig ab ility  c laim s, 
to  p ro v id e  a  p u b lic  fo ru m  fo r  d isc u ss io n  and  to  e n tic e  C o n g re s s  and  th e  fed e ra l a g e n c ie s  
to  p a r t ic ip a te  in a  fa ir  and  o p e n  p ro c e ss . I f  su ccessfu l, th e  C o m m iss io n  co u ld  sa v e  
v irtu a lly  b illions o f  d o lla rs  in litig a tio n  c o s ts  and  sig n ifican tly  re d u c e  ju r isd ic tio n a l and  
title  con flic ts .
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A L A S K A  S T A T E  L E G I S L A T U R E

C O N F L I C T S  C O N C E R N I N G  T I 1 X E  T O  S U B M E R G E D  L A N D S  I N  A L A S K A
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S t a t e h o o d  E n t i t l e m e n t  -  S u b m e r g e d  L a n d s

A laska  b e c a m e  a s ta te  in 1959  and  u n d e r  th e  E q u a l F o o tin g  D o c tr in e  and  th e  S u b m erg e d  L a n d s  A c t 
inh e rited  title  to  a lm o s t 6 0 +  m illion  a c re s  o f  su b m erg ed  lands. U n fo rtu n a te ly , s in ce  s ta te h o o d , on ly  
th ir te e n  (1 3 )  r iv e rs  h av e  b ee n  d e te rm in e d  to  be  n av ig ab le  by  th e  fed e ra l c o u rts . C o n sid e rin g  th e  fac t 
th a t  A la sk a  c o n ta in s  2 2 ,0 0 0 +  p o te n tia lly  n av ig ab le  r iv e rs  and  w ell o v e r  1 ,0 0 0 ,0 0 0  lak es  th a t  c o u ld  
q ualify  a s  n av ig ab le , it c o u ld  ta k e  sev era l life -tim es and  b illions o f  litig a tio n  d o lla rs  b e fo re  A laska  
rea lizes  its  e n titlem en t, i f  a t all. In  ad d itio n , th e  p assage  o f  tim e  w e a k e n s  th e  s ta te ’s ab ility  to  p ro v id e  
th e  fa c tu a l d e te rm in a tio n s  n e c e s sa ry  to  p ro v e  in a fed e ra l c o u r t  th a t a  w a te rb o d y  w a s  n av ig ab le  a t th e  
tim e  o f  s ta te h o o d .

I s s u e s  o f  S t a t e  O w n e r s h i p  o f  S u b m e r g e d  L a n d s

A lask a  fa c e s  tw o  ty p e s  o f  legal h u rd le s  in  estab lish in g  its  e n titlem en t to  su b m erg ed  lands. I ts  m o s t 
c ritical p ro b le m  is h o w  to  e stab lish , in an  e ffic ien t and  tim ely  m a n n er, th a t th e  s ta te ’s riv e rs  and  lakes 
a re  n av ig ab le . A la s k a ’s se co n d  h u rd le  is to  e stab lish  th a t  th e  U n ite d  S ta te s  d id  n o t d e fe a t th e  s ta te ’s 
t it le  to  su b m e rg e d  lan d s  w ith in  th e  fed e ra l re se rv a tio n s . T h e  s ta te ’s a tte m p ts  to  re so lv e  th e se  issu es  a re  
th w a r te d  by  th e  e x trem e ly  n a r ro w  in te rp re ta tio n  th e  U n ite d  S ta te s  g iv es  to  th e  Q u ie t T itle  A c t and  by 
th e  la c k  o f  a  n o n -ju d ic ia l p ro c e s s  to  d e te rm in e  title .

T h e  B a s i s  o f  t h e  S t a t e ’ s  C l a i m  o f  T i t l e  t o  S u b m e r g e d  L a n d s

A lask a  o w n s  th e  su b m e rg e d  lan ds u n d erly in g  n av ig ab le  w a te rs  and  m arin e  w a te rs  se aw a rd  th re e  m iles 
b y  v ir tu e  o f  th e  e q u a l fo o tin g  d o c tr in e  and  th e  S u b m erg e d  L a n d s  A c t o f  1953. T h e  equal fo o tin g  
d o c tr in e  d ic ta te s  th a t  n e w  s ta te s  e n te r  th e  U n io n  w ith  all o f  th e  p o w e rs  o f  so v e re ig n ty  and  ju r isd ic tio n  
th a t p e rta in  to  th e  o rig in a l s ta te s . W h e n  a  s ta te  e n te rs  th e  U n io n , it ta k e s  title  to  th e  land s u n derly in g  
n av ig ab le  w a te rs  a n d  b e tw e e n  m ean  h igh  and  m ean  lo w  tid e  a s  a  m a tte r  o f  c o n s titu tio n a l righ t, su b jec t 
o n ly  to  th e  p a ra m o u n t fed e ra l p o w e r  to  c o n tro l th e  w a te rs  fo r  n av ig a tio n  in in te rs ta te  and  fo re ign  
c o m m e rc e . T h e  S u b m e rg e d  L a n d s  A c t co n v e y s  lands u n d e r  m arin e  w a te rs  and  a lso  inc lu d es lands 
u n d e rly in g  in lan d  n av ig ab le  w a te rs  to  con firm  th e ir  a u to m a tic  p a s sa g e  u n d e r th e  equal fo o tin g  
d o c trin e .

F o r  p u rp o s e s  o f  t it le  to  su b m erg ed  lands, w a te rs  a re  n av ig ab le  w h en  they  a re  u se d  o r  su sce p tib le  o f  
b e in g  u se d  in th e ir  n a tu ra l and  o rd in a ry  c o n d itio n  as h ig h w ay s fo r  c o m m e rc e  o v e r  w h ich  tra d e  and 
tra v e l m a y  b e  c o n d u c te d . U n fo rtu n a te ly , o n ly  a  hand fu l o f  w a te rw a y s  h av e  b een  a d ju d g ed  n av ig ab le



since  A la s k a ’s s ta te h o o d , b e c a u se  o f  th e  u n w illin g n ess  o f  th e  U n ite d  S ta te s  to  se ttle  n av ig ab ility  issues 
o u ts id e  litig a tio n , and  b e c a u se  o f  th e  ju r isd ic tio n a l d ifficu lties  o f  l it ig a tio n  n av ig ab ility  a g a in s t th e  
U n ite d  S ta tes .

D e sp ite  th e  equa l fo o tin g  d o c tr in e  a n d  th e  S u b m erg e d  L a n d s  A c t, th e  U n ite d  S ta te s  c la im s t it le  to  m ost 
o r  all o f  th e  s ta te ’s su b m erg ed  lan d s  w ith in  th e  2 5 %  o f  A lask a  th a t  th e  fe d e ra l g o v e rn m e n t had  
re se rv ed  b e fo re  s ta te h o o d . T h is  issu e  is g o v e rn e d  by  U ta h  D iv is io n  o f  L a n d s  v. U n ite d  S ta te s , 4 8 2  U .S . 
193 (1 9 8 7 ). C o m m o n ly  re fe rre d  to  a s  th e  “ U ta h  L a k e ” case . In  U ta h  L a k e , th e  c o u r t  held  th a t  in  o rd e r  
to  e stab lish  th a t  it  re ta in ed  title  to  su b m e rg e d  land  w ith in  a re se rv a tio n , th e  U n ite d  S ta te s  m u s t 
estab lish  (1 )  th a t  C o n g re ss  c learly  in te n d e d  to  inc lude  su b m erg ed  lan d s  in  th e  w ith d ra w a l, and  (2 ) th a t 
C o n g ress  affirm ativ ely  in te n d e d  to  d e fe a t th e  fu tu re  s ta te ’s t it le  to  su b m e rg e d  lan d s . I n  U ta h  L a k e , the  
c o u r t fo u n d  th a t  th e  U n ite d  S ta te s  d id  n o t e s tab lish  c o n g re s s ’ in te n t to  in c lu d e  th e  la k e  b ed  in  th e  
re se rv a tio n , d esp ite  th e  fa c t th a t  th e  p u rp o s e  o f  th e  re se rv a tio n  w a s  to  p re s e rv e  th e  la k e  fo r  a  re se rv o ir .

N a v i e a b l e  W a t e r s  J u r i s d i c t i o n a l  I s s u e s

S o m e  fed e ra l a g e n c ie s  h av e  issu ed  re g u la tio n s  g o v e rn in g  ac tiv itie s  o n  n av ig a b le  w a te rs  f lo w in g  
th ro u g h  fed e ra l lands. T h e  e x te n t o f  th e ir  a u th o r ity  to  d o  so  is u n c lea r. In  so m e  in s ta n c e s  th e  a g en cy  
m ay  h av e  C o m m e rc e  C la u se  a u th o r ity  (e .g . p ro m u lg a tin g  re g u la tio n s  to  im p lem en t e n v iro n m e n ta l 
law s) b u t th e  m o re  d ifficu lt q u e s tio n  is th e  sc o p e  o f  an  a g e n c y ’s a u th o r ity  w h o s e  m a n d a te s  a re  n o t 
d irec tly  re la te d  to  w a te r , b u t a re  tied  to  land  m a n ag e m e n t, su c h  a s  th e  N a tio n a l  F o re s t  S e rv ice ,
N a tio n a l P a rk  S erv ice , N a tio n a l F ish  and  W ild life  S e rv ic e  and  B u re a u  o f  L a n d  M a n a g e m e n t. T h e  
C o u rt o f  A p p e a ls  fo r  th e  E ig h th  C irc u it h as  held  th a t  so m e  a g e n c ie s  m ay  re g u la te  n o n -p u b lic  lan d s  
u n d e r  th e  P ro p e r ty  C lau se  i f  th e  a c tiv itie s  c o u ld  n eg a tiv e ly  a ffect th e  p u rp o s e  o f  th e  fe d e ra l 
re se rv a tio n . In  A laska , th e  m o re  c o m m o n  sc e n a rio  is an  a g e n c y  r e a c t i n g  p u b lic  a c c e ss  o n  n av ig ab le  
w a te rs  w ith in  a  re se rv a tio n , su ch  as re q u ir in g  re s tr ic tiv e  p e rm its  to  c o n d u c t c o m m e rc ia l a c tiv itie s  o n  a 
w a te rw ay .

N a v i g a b i l i t y  C r i t e r i a  C o n f l i c t s

W h e re  title  to  su b m erg ed  lan d s is a t  s ta k e , th e  d isp o s itiv e  issu e  is u su a lly  th e  n av ig ab ility  o f  th e  w a te rs  
th a t o v erlie  them . T h e  U n ite d  S ta te s  B u re a u  o f  L a n d  M a n a g e m e n t (B L M ) m a k e s  n av ig ab ility  
d e te rm in a tio n s  in freq u en tly , on ly  fo r  lak es  less th an  5 0  a c re s  and  r iv e rs  less  th a n  th re e  cha in s  (1 9 8  
fee t)  w ide , and  o n ly  w h e n  it is co n v e y in g  th e  a d ja c e n t u p lan d s. W h e n  w a te rw a y s  a re  la rg e r  th a n  th e se  
m e asu rem en ts  B L M  co n v e y s  th e  a d ja c e n t and  n o n -su b m e rg e d  lan d  w ith o u t nav ig ab ility  
d e te rm in a tio n s . E v e n  w h e n  B L M  find s a  sm alle r w a te rw a y  n o n -n av ig ab le , h o w e v e r , it m a in ta in s  th a t 
th e  d e te rm in a tio n  is re le v a n t on ly  to  th e  a m o u n t o f  a c re a g e  it is c o n v e y in g  a n d  d o e s  n o t re f lec t a 
federa l p o s itio n  o n  title .

T h e  g re a te s t  h u rd le  to  o v e rc o m e  in th e  S ta te ’s e ffo rts  to  iden tify  and  m a n a g e  n av ig ab le  w a te rs  has 
been  th e  lo n g -s ta n d in g  d iffe ren ces  o f  o p in io n  b e tw e en  th e  S ta te  o f  A lask a  an d  th e  U n ite d  S ta te s  
reg a rd in g  th e  a p p lic a tio n  o f  th e  te s t  fo r  d e te rm in in g  title  nav ig ab ility . N a v ig a b ility  is a  q u e s tio n  o f  
fact, n o t a s im p le  legal fo rm u la . V a ria tio n s  in w a te rb o d y  u se  th a t  re su lt  f ro m  d iffe ren t p hysica l 
c h a rac te ris tic s  and  tra n sp o r ta t io n  m e th o d s  and  n ee d s  m u s t b e  tak en  in to  a c c o u n t. T h e re  a re  m a n y  legal 
p re c e d e n ts  fo r  d e te rm in in g  nav ig ab ility  in o th e r  s ta te s  b ased  u p o n  th e  p a r t ic u la r  fa c ts  p re se n te d  in 
th o se  cases.
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T h e  phy sica l c h a ra c te r is tic s  and  u se s  o f  a  w a te rb o d y  u se d  by  th e  S ta te  fo r  a s se rtin g  n av ig ab ility  
“ c rite r ia ” , a re  b ased  u p o n  lega l p rin c ip le s  th a t  h av e  b ee n  estab lish ed  b y  th e  fed e ra l c o u r ts . T h e se  
c rite r ia  a re  a pp lied  to  r iv e rs , lak es , a n d  s tre a m s  th ro u g h o u t th e  S ta te  a n d  ta k e  in to  a c c o u n t  A la s k a ’s 
g e o g ra p h y , e c o n o m y , custom ary ' m o d e s  o f  w a te r-b a se d  tra n sp o r ta t io n , and  th e  p a r t ic u la r  p hy sica l 
c h a ra c te r is tic s  o f  th e  w a te rb o d y  u n d e r  c o n s id e ra tio n .

T o  re so lv e  th e se  nav ig ab ility  c rite ria  d isp u te s , th e  S ta te  h as  ac tiv e ly  p u rsu e d  a  lim ited  n u m b e r  o f  c o u r t  
case s  cha llen g in g  p a r tic u la r  f in d in g s o f  n o n -n av ig ab ility  b y  th e  fed e ra l g o v e rn m e n t. S o m e  o f  th e  
im p o rta n t c a se s  a re :

G u l k a n a  R i v e r .  In  th is  case , b o th  in  th e  U .S . D is tr ic t  C o u r t  a n d  o n  a p p e a l to  th e  U .S . C o u r t  o f  
A p p ea ls , th e  fed e ra l c o u r ts  re je c te d  th e  fed e ra l g o v e rn m e n t’s re s tr ic tiv e  in te rp re ta tio n  o f  th e  
p h ra se  “ h ig h w ay  o f  c o m m e rc e ” in th e  t itle  nav ig ab ility  te s t. T h e  fe d e ra l d is tr ic t  c o u r t  s ta te d  
th a t  to  d e m o n s tra te  n av ig ab ility , it is  o n ly  n e c e ssa ry  to  sh o w  th a t  th e  w a te rb o d y  is p h y sica lly  
c ap ab le  o f  “ th e  m o s t b as ic  fo rm  o f  c o m m erc ia l use : th e  t ra n s p o r ta t io n  o f  p e o p le  o r  g o o d s .” 
B e c a u s e  th e  G u lk an a  R iv e r  c a n  b e  u se d  fo r  th e  t ra n sp o r ta t io n  o f  p e o p le  o r  g o o d s , th e  G u lk an a  
R iv e r  w a s  fo u n d  n av ig ab le . T h e  c o u r t  o f  a p p e a ls  fo u n d  th a t  th e  m o d e m  u s e  o f  th e  G u lk a n a  
R iv e r  fo r  g u id e d  h u n tin g , fish ing , and  s ig h tsee in g  tr ip s  is a  c o m m e rc ia l u s e  and , s in ce  th e  
ph ysica l c h a ra c te r is tic s  o f  th e  r iv e r  h av e  n o t sign ifican tly  c h a n g ed  s in ce  1 959 , p ro v id e s  
c o n c lu s iv e  e v id en ce  th a t  th e  r iv e r  w a s  su sce p tib le  o f  co m m erc ia l u se  a t  s ta te h o o d . T h e  c o u r t  
a lso  fo u n d  th a t  m o d e m  in fla tab le  ra f ts  can  b e  u se d  to  e stab lish  n av ig ab ility . In  1990 , th e  U .S . 
S u p re m e  C o u r t  d en ied  th e  re q u e s t  to  rev iew  and  o v e r tu rn  th e  d e c is io n  an d , th u s , th e  G u lk an a  
R iv e r  p re c e d e n t is n o w  b in d in g  o n  all fu tu re  nav ig ab ility  d e te rm in a tio n s  in  A laska .

K a n d i k  a n d  N a t i o n  R i v e r s .  In  th is  a d m in is tra tiv e  ap p ea l, th e  S ta te  and  D o y o n  L im ited  
su ccessfu lly  es tab lish ed  th a t th e  u se  o r  su scep tib ility  o f  u se  o f  a  r iv e r  o r  s t r e 'm  b y  an  18-24  
fo o t  w o o d e n  r iv e rb o a t c ap ab le  o f  c a rry in g  a t lea st 1 ,0 00  p o u n d s  o f  g e a r  o r  su p p lie s  is su ffic ien t 
to  e stab lish  nav igab ility . B a s e d  u p o n  th e  u se  o f  th e se  ty p e s  o f  b o a ts  f o r  th e  tra n s p o r ta t io n  o f  
g o o d s  and  su p p lie s  b y  tra p p e rs , as w e ll as e x ten s iv e  h is to r ic  a n d  c o n te m p o ra ry  c a n o e  u se , th e  
ag e n cy  B o a rd  fo u n d  th e  K a n d ik  and  N a tio n  riv e rs  nav igab le .

A l a g n a k  R i v e r ,  N o n v i a n u k  R i v e r ,  K u k a l d e k  L a k e  a n d  N o n v i a n u k  L a k e .  In  th is  fed era l 
d is tr ic t c o u r t  case , th e  A la g n a k  R iv e r, N o n v ia n u k  R iv e r, K u k a k le k  L a k e  a n d  N o n v ia n u k  L a k e  
w e re  all fo u n d  nav igab le . T h e ir  p rim ary  tra n sp o r ta t io n  u se  is f o r  c o m m e rc ia lly  g u id e d  h u n tin g , 
fish ing , and  s ig h tsee in g  and fo r  g o v e rn m e n t re se a rc h  and  m a n ag e m e n t. T h e y  a lso  se rv e  as a 
m e an s  o f  a cc e ss  fo r  local re s id e n ts  to  th e ir  h o m e s and  to  th e  s u rro u n d in g  a re a s  fo r  su b s is ten c e  
h u n tin g  and  fish ing .

D i f f i c u l t i e s  Q u i e t i n g  T i t l e  t o  S u b m e r g e d  L a n d s

T h e  S ta te  m u s t file  a  Q u ie t T itle  A c tio n  in fed e ra l c o u r t  to  defin itiv e ly  re so lv e  a  d is p u te  w ith  th e  
fed e ra l g o v e rn m e n t re g a rd in g  o w n e rsh ip  o f  a  n av ig ab le  w a te r  body . T h e  fed era l g o v e rn m e n t h as  m ad e  
it v e ry  d ifficu lt to  q u ie t title . T h e  Q u ie t T itle  A c t p ro v id e s  th a t  th e  U n ite d  S ta te s  m ay  b e  n am ed  as a 
p a rty  d e fe n d an t in a  civil a c tio n  “ to  a d ju d ic a te  a  d isp u te d  title  to  rea l p ro p e r ty  in w h ic h  th e  U n ited  
S ta te s  c la im s an  interes* ” 2 8  U .S . C . § 2 4 0 9 a (a ). T h e  U n ite d  S ta te s  h as  a d o p te d  a  v e ry  n a r ro w  v iew
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o f  th e  te rm  “ c la im s a n d  in te re s t,”  a s se rtin g  th a t  th e  fe d e ra l c o u r t  h a s  n o  ju r is d ic t io n  to  h e a r  q u ie t title  
a c tio n s  a g a in s t it u n le ss  th e  fed e ra l g o v e rn m e n t ac tiv e ly  and  e x p re ss ly  a sse rts  a n  in te re s t  in  th e  lands.
In  th e  c o n te x t  o f  th e  su b m e rg e d  lan d s , tliis  w ill o c c u r  o n ly  in r a re  c irc u m sta n c e s .

W h ile  th e  N in th  C irc u it C o u r t  o f  A p p e a ls  h as  d ec id e d  th a t  a  fe d e ra l n o n -n av ig ab ility  d ec is io n  is  a 
su ffic ien t fe d e ra l c la im  o f  in te re s t  to  g iv e  th e  c o u r t  ju r is d ic t io n  u n d e r  th e  Q u ie t T itle  A c t, f o r  th e se  few  
w a te rw a y s  th e  S ta te  still m ay  b e  u n a b le  to  g e t  a  ju d g m e n t, fo r  th e  fo llo w in g  re a so n . T h e  S ta te  rec e iv es  
n o tic e  o f  a  n o n -n av ig ab ility  d e te rm in a tio n  w h e n  B L M  issu e s  a  c o n v e y a n c e  d ec is io n . B o th  b e c a u se  th e  
S ta te  m u s t g iv e  180 d ay s n o tic e  u n d e r  th e  Q u ie t T itle  A c t b e fo re  filing  a  c o m p la in t, and  b e c a u s e  a 
p re lim in a ry  in ju n c tio n  to  p re v e n t th e  c o n v e y a n c e  is u n av a ilab le  u n d e r  th e  Q u ie t T itle  A c t, th e  U n ite d  
S ta te s  w ill lik e ly  c o n v e y  th e  lan d s  to  a  th ird  p a r ty  b e fo re  th e  S ta te  c an  d o  a n y th in g  to  p re v e n t  it, and 
th e  S ta te  c o u ld  a rg u a b ly  lo se  its  c a u se  o f  a c tio n  a g a in s t th e  U n ite d  S ta te s .

T h e re fo re , th e  S ta te  ra re ly  h as  a v ia b le  c a u se  o f  a c tio n  to  q u ie t t it le  to  su b m e rg e d  lands. T h e  U n ited  
S ta te s  is in v ir tu a lly  th e  sa m e  p o s itio n  it w a s  b e fo re  th e  Q u ie t T itle  A c t  w a s  p asse d : it c o n tro ls  w h e n  
and  h o w  a c o u r t  re so lv e s  t itle  d isp u te s . T h e  e x c e p tio n  to  th is  g e n e ra l ru le  w ill b e  t itle  d is p u te s  b ased  
o n  th e  is su e  o f  w h e th e r  th e  U n ite d  S ta te s  d e fe a te d  th e  S ta te ’s r ig h t to  su b m e rg e d  lan d s  b e fo re  
s ta te h o o d , w h e re  th e  U n ite d  S ta te s  h as  e x p re ss ly  ta k e n  a  p o s itio n .

T h e  final leg a l d e te rm in a tio n  o f  w h e th e r  a  w a te r  b o d y  is n av ig ab le  is  a  c o m p le x  p ro c e s s  req u ir in g  
fac tu a l d e te rm in a tio n s  th a t  a  w a te rw a y  h a d  b e e n  e ffec tiv e ly  u se d  fo r  c o m m e rc e  p r io r  to  s ta te h o o d . In  
th e  S ta te s ’ litig a tio n  to  q u ie t t it le  to  th e  B la c k , K a n d ik , a n d  N a tio n  R iv e rs  in  n o r th e a s t  A lask a , a  pane l 
fo r  th e  N in th  C irc u it  C o u r t  o f  A p p e a ls  n o te d  in  Ja n u a ry , 2 0 0 0 :

“ T h e re  is a lso  a  se r io u s  p o lic y  c o n c e rn  in fa v o r  o f  a llo w in g  re s o lu tio n  o f  d is p u te s  b ased  o n  th e  
U n ite d  S ta te s ’ in c h o a te  c la im  to  e v e ry th in g  in A la sk a  b u t  w h a t  it h a s  d isc la im ed . E v en tu a lly , 
all th e  w itn e sse s  w ill b e  d e a d , re d u c in g  th e  re liab ility  o f  litig a tio n . S o m e o n e  w h o  u se d  o n e  o f  
th e se  r iv e rs  in 1 959  a t  a g e  2 0  is n o w  6 0 . T h e  p o p u la tio n  in th e  a re a  w a s  so  sp a rse  a t all 
re le v a n t t im e s  -  p ro b ab ly  n o  m o re  th a n  a  c o u p le  o f  h u n d re d  p e o p le  w h o  m ig h t h av e  u se d  th e  
th re e  r iv e rs  d u rin g  th e  re le v a n t tim e , m o s t to o  y o u n g  to  h a v e  re le v a n t k n o w le d g e  o r  to o  o ld  to  
h av e  su rv iv e d  th e  fo r ty  y e a rs  s in ce  s ta te h o o d  -  th a t  a fe w  d e a th s  by  o ld  a g e  c an  re m o v e  m o s t o r  
all th e  k n o w le d g e a b le  w itn e sse s . A lso , a  s ta te  e n titled  as o f  1 959  to  all th e  in c id e n ts  o f  
o w n e rs liip  in its  r iv e rs , y e t  still d e p r iv e d  o f  c le a r  t it le  fo r ty  y e a rs  la te r , is e ffec tiv e ly  d e p riv ed  o f  
w h a t  it is e n titled  to  u n d e r  th e  e q u a l fo o tin g  d o c tr in e .”

In  a d d itio n , th e  p ro c e s s  h as b e c o m e  in c o m p re h e n s ib ly  c o m p lic a te d  a n d  exp en siv e . A  c a se  in  p o in t is 
th e  q u ie t t itle  a c tio n  by  th e  S ta te  to  re s o lv e  su b m e rg e d  lan d s  o w n e rsh ip  u n d e r  th e  B la c k , K a n d ik  and  
N a tio n  r iv e rs  in  n o r th e a s t  A laska . T h e se  th re e  riv e rs  c learly  m e e t th e  c rite ria  e s ta b lish e d  by  th e  fed era l 
c o u r ts  fo r  d e te rm in in g  n av ig ab ility  in A lask a . D e sp ite  th e  fa c t th a t  n o  o n e  c o n te s te d  th e  S ta te ’s claim  
th a t  th e se  th re e  r iv e rs  m e t th e  fed e ra l c o u r ts  c rite r ia  f o r  d e te rm in in g  nav igab ility , th is  c a se  to o k  nine 
y ea rs  and  u p w a rd s  o f  a  m illion  o f  s ta te  and  fed e ra l d o lla rs  to  l itig a te , e v e n tu a lly  re su ltin g  in th e  S ta te  
w in n in g  tw o  o f  th e  th re e  c a se s  and  a c h ie v in g  n o  so lu tio n  o n  th e  th ird .
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Solutions T hrough  F ederal Legislation

A .  C h a n g e s  t o  t h e  Q u i e t  T i t l e  A c t .  T h e  p re c is e  issu e  in d isp u te  b e tw e e n  th e  s ta te  a n d  th e  U n ite d  
S ta te s  is  w h a t  sh o u ld  re q u ire  th e  U n ite d  S ta te s  to  “ c la im  an  in te re s t”  so  a s  to  tr ig g e r  ju r isd ic tio n  
u n d e r  th e  Q u ie t T itle  A c t. A  p ro v is io n  in th e  Q u ie t T itle  A c t th a t  d e fin es  th is  p h ra se  b ro ad ly  
e n o u g h  to  p e rm it th e  s ta te  to  q u ie t t itle  to  its  su b m e rg e d  lan d s  w o u ld  re so lv e  th e  issue . T h is  
w o u ld  re q u ire  a  d efin itio n  th a t  m a k es  th e  ex iste i ~e o f  a  legal c lo u d  o n  t it le  su ffic ien t to  
c o n s ti tu te  a  fed e ra l c la im  o f  in te re s t, so  th a t  th e  U n ite d  S ta te s ’ re fu sa l to  ta k e  a  p o s itio n  as to  
nav ig ab ility  fo r  t it le  p u rp o se s  o f  w a te rs  o n  fed e ra l lan d s  w o u ld  g iv e  th e  s ta te  a c a u se  o f  ac tio n  
in  fed e ra l c o u rt.

B .  J o i n t  S t a t e / F e d e r a l  N a v i g a b l e  W a t e r s  C o m m i s s i o n .  In  1 97 1 , C o n g re s s  and  th e  S ta te  o f  
A la sk a  re sp e c tiv e ly  c re a te d  a  Jo in t F e d e ra l/S ta te  L a n d  U s e  P lan n in g  C o m m iss io n  fo r  A la sk a  to  
a ss is t in  th e  m a ss iv e  lan d -u se  p la n n in g  p ro c e s s  fo llo w in g  p a s sa g e  o f  th e  A la sk a  N a tiv e  C la im s 
S e ttle m e n t A c t. S ta te  leg is la tio n  (S B  2 1 9  a n d  H B  2 6 6 )  h av e  b e e n  in tro d u c e d  by  S e n a te  
P re s id e n t  H a lfo rd  in  th e  S e n a te  and  H o u s e  S p e a k e r  B ria n  P o r te r  in  th e  H o u s e  to  c re a te  a  sim ilar 
S ta te /F e d e ra l C o m m iss io n  fo r  th e  p u ip o s e  o f  e x p e d itin g  n av ig ab ility  d e te rm in a tio n s  and  
p ro v id in g  re c o m m e n d a tio n s  fo r  w a y s  to  im p ro v e  th e  p ro c e s s  o f  m ak in g  w a te r  u se  and  
n av ig ab ility  d ec is io n s  in  A lask a . S p ec ific  re c o m m e n d a tio n s  o f  th e  C o m m iss io n  c o n c e rn in g  
n av ig ab ility  o r  n o n -n av ig ab ility  a re  re q u ire d  to  b e  ra tif ie d  by  C o n g re s s  a n d  th e  S ta te  
L e g is la tu re .

E x a m p l e s  o f  N a v i g a b i l i t y  C o m p l e x i t i e s  &  A d d i t i o n a l  I n f o r m a t i o n

A p p e n d ix  A  is a  c o p y  o f  th e  S ta te  o f  A la s k a ’s A u g u s t  2 7 , 1992  n o tic e  to  S e c re ta ry  o f  th e  In te r io r , 
M a n u e l L u jan , J r . o f  its  in te n t to  q u ie t t it le  to  su b m e rg e d  lan d s  d esc rib e d  u n d e r  194 sp ec ific  w a te r ­
b o d ie s  in A lask a . S im ilarly , A p p e n d ix  B  c o n ta in s  a  c o p y  o f  th e  o ffic ia l n o tic e  to  S e c re ta ry  o f  th e  
In te r io r  B ru c e  B a b b itt  o f  th e  S ta te ’s in te n t to  q u ie t t it le  to  su b m e rg e d  lands d esc rib ed  u n d e r  a n  
a d d itio n a l 9 w a te r-b o d ie s .

M o s t  o f  th e  w a te r -b o d ie s  lis ted  in A p p e n d ix  A  and  A p p e n d ix  B  h a v e  b e e n  rec o g n iz e d  by  th e  B u re a u  o f  
L a n d  M a n a g e m e n t as b e in g  n av ig ab le  fo r  land  c o n v e y a n c e  p u rp o se s  b u t h av e  m a in ta in e d  th a t  th is  
a s se rtio n  is n o t  f o r  t it le  p u rp o se s . C learly , so m e  re l ie f  by  th e  C o u r ts  o r  C o n g re ss  is n e c essa ry  i f  th e  
s ta te  is e v e r  to  re c e iv e  its  s ta te h o o d  en titlem en t.

A p p e n d ix  C  c o n ta in s  a  c o p y  o f  S e n a te  B ill N o . 2 1 9  in tro d u c e d  by  S e n a te  P re s id e n t R ic k  H a lfo rd  on  
M ay  2, 2 0 0 1 . H o u s e  B ill N o . 2 6 6  in tro d u c e d  by  H o u s e  S p e a k e r  B r ia n  P o r te r  is iden tical.
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A u g u s t  2 7 ,  1 9 9 2

WALTER J. HICK EL GOVERNOR

PLEASE REPLY TO:

y  1 0 3 ) W E S T 4T H A V E N U E  SUITE 200  
ANCHORAGE. ALASKA 9 9 S 0 II9 9 4  
PHONE: ( 9 0 7 )X 9 S \0 0
FA X : (907 )7 7 00 6 9 7

O  K E Y  BANK BUILDING
103 CUSHM AN S T . SUITE * 0 0  
FAIRBANKS. ALASKA 9970 1-4679 
PH O N E: (9 0 7 )4 S I- ! t1 l  
FAX. (907) 4 S l-2 8 * i

O  P  O. BOX  1 10300 ■ STATE CAPITOL 
JU N E A U , ALASKA  99811-0300  
P H O N E: (907) A6S0600  
F A X : (907) 4&J-S39S

M a n u e l  L u j a n ,  J r . , S e c r e t a r y  
D e p a r t m e n t  o f  t h e  I n t e r i o r  
1 8 4 9  C S t r e e t  NW 
W a s h i n g t o n ,  D .C .  2 0 2 4 0

D e a r  M r . L u j a n :

T h e  S t a t e  c f  A l a s k a  i n t e n d s  t o  f i l e  r e a l  p r o p e r t y  q u i e t  t i t l e  
a c t i o n s  a s  t o  t h e  s u b m e r g e d  l a n d s  d e s c r i b e d  o n  t h e  l i s t  a t t a c h e d  a s  
a p p e n d i x  A , a n d  i s  p r o v i d i n g  y o u  t h i s  n o t i c e  p u r s u a n t  t o  28  U . S . C .  
S 2 4 0 9 a ( m ) .  T i t l e  t o  t h e s e  l a n d s  p a s s e d  t o  A l a s k a  a t  s t a t e h o o d  
b a s e d  o n  t h e  e q u a l  f o o t i n g  d o c t r i n e ,  t h e  S u b m e r g e d  L a n d  A c t  o f  M ay 
2 2 ,  1 9 5 3 ,  P - L .  '’ 3 - 3 1 ,  67  S t a t .  2 9 ,  4 3  U . S . C .  S S 1 3 0 1  e t  s £ g , ,  a n d  
t h e  A l a s k a  S t a t e h o o d  A c t  o f  J u l y  7 ,  1 9 5 8 ,  P . L .  8 5 - 5 0 8 ,  7 2  S t a t .
3 3 9 ,  48  U . S . C .  n o t e  p r e c e d i n g  5 2 1 .

J M G /s h
A t t a c h m e n t

S i n c e r e l y ,

CHARLES E . COLE 
ATTORNEY GENERAL

fa a n n e  M. G r a c e
s s i s t a n t  A t t o r n e y  G e n e r a l

c c :  J .  T .  T a n g e n ,  R e g i o n a l  S o l i c i t o r ,  D e p a r t m e n t  o f  I n t e r i o r
E d u a r d  F .  S p a n g ,  S t a t e  D i r e c t o r ,  B u r e a u  o f  L a n d  M a n a g e m e n t  
N i l e s  C e s a r ,  A r e a  D i r e c t o r ,  B u r e a u  o f  I n d i a n  A f f a i r s  
W a l t e r  S t i e g l i t z ,  R e g i o n a l  D i r e c t o r ,  F i s h  a n d  W i l d l i f e  S e r v i c e  
J o h n  M o r e h e a d ,  R e g i o n a l  D i r e c t o r ,  N a t i o n a l  P a r k  S e r v i c e

S /2 .7  (LCshC
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A p p e n d ix  A t o  l e t t e r  o f  A u g u s t 2 7 , 1 9 9 2 .

C o lv i l l e  R egion

M outh o f  C o l v i l l e  R iv e r  t o  Nuka R iv e r  
M outh o f  Kuna R i v e r  t o  C h e fa m a k

N o rth w est R egion

M outh o f  A g ia p u k  R iv e r  t o  A m erica n  R i v e r  
M outh o f  A m erica n  R iv e r  t o  Budd C re e k  
M outh o f  B u c k la rd  R iv e r  t o  W est F o rk  
M outh o f  F i s h  R iv e r  t o  Q m ilak  C re e k  
M outh o f  N iu k lu k  R iv e r  t o  C o u n c i l  
M outh o f  Kobuk R iv e r  t o  lo w e r  K obuk C anyon  
M outh o f  Koyuk R iv e r  t o  Dime L a n d in g  
M outh o f  K u z i t r i n  R iv e r  t o  N axap aga  R i v e r  
M outh o f  N ax ap aga  R iv e r  t o  T u r n e r  C re e k  
M outh o f  N o a ta k  R iv e r  t o  A n iu k  R i v e r  
M outh o f  S e l a v ik  R i v e r  t o  K u g a ra k  R iv e r  
S h a k tc o l i k  R iv e r  
T h r o a t  R iv e r  
U n g a lik '-R iv e r
M outh o f  U n a la k le e t  R iv e r  t o  T e r m i le  C re e k

K ovukuk R iv e r  R e o ic n

M outh o f  H o q a tz a  R iv e r  t o  Hog l a n d i n g  
M outh o f  K oyuknk R iv e r  t o  B e t t i e s  
M outh o f  M id d le  F o rk  t o  W iseman

Qpper Yukon R egion

M outh o f  B earpaw  R iv e r  t o  D iam ond 
M outh o f  B e a v e r  C re e k  t o  V i c t o r i a  C re e k  
B ir c h  C reek
M outh o f  B la c k  R iv e r  t o  B o und ary
M outh o f  C handa l a r  R iv e r  t o  N o r th  a n d  W e st F o rk s
M outh o f  C h a r le y  R iv e r  t o  B e a r  C reek .
M outh o f  C h a ta n ik a  R iv e r  t o  S t e e s e  H ig h w ay  B r id g e  
C h r i s t i a n  R iv e r
M outh o f  C o le e n  R iv e r  t o  Lake C reek; (59  m i l e s )  
M outh o f  C ro a k e d  C re e k  t o  B r id g e  
G r a s s  R iv e r
M outh o f  H ess  C re e k  t o  N o r th  a n d  S o u th  F o r k s
M outh o f  H odzana R iv e r  t o  P i t k a  F o r k  (79  m i l e s )
J im  l a k e
M outh o f  K a n d ik  R iv e r  t o  B o u n d ary
M outh o f  N a tio n  R iv e r  t o  B oun dary

1
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M outh o f  P o r c u p in e  R iv e r  t o  B o u n d ary  
R ay R iv e r
M outh o f  S e v e n ty m ile  R iv e r  t o  B a rn e y  C ree k  
M outh o f  S h e e n je k  R iv e r  t o  T h lu ic k c h r j j  i k  C reek  
M outh o f  T a to n d u k  R iv e r  t o  E o u n d a ry

40 M i le  A rea

f o r t y  M ile  R iv e r
M outh o f  Hearth F o rk  F o r ty  M i le  R iv e r  t o  K ink
M o jth  o f  S o u th  F o rk  F o r t y  M ile  R iv e r  t o  M o sq u ito  F o rk

S o u th  C e n t r a l  R e g io n

M outh o f  Q n i l i t n a  R iv e r  t o  T o k o s i tn a  R iv e r  
M outh o f  K a s i lo k ' R iv e r  t o  T u s tm n en a  L ak e  f  
M outh o f  K e n a i R iv e r  t o  K e n a i L ak e  
K e n a i Lake 
K nik  R iv e r
L ake  L o u is e  a n d  o u t l e t  
L ake T u stu n m en a
M outh o f  S kw en tn a  R iv e r  t o  P o r t a g e  C re e k  
S u s i t n a  Lake
M outh o f  S u s i t n a  R iv e r  t o  L i l i a n  R iv e r  
M outh o f  T a l k e e t n a  R iv e r  t o  C h u n iln a  C ree k  
M outh o f - T o k o s i tn a  R iv e r  t o  Hcsne L ak e  O u t l e t  
T yone Lake
M outh o f  T y cn e  R iv e r  t o  Tyorya L ak e
M outh o f  Y e n tn a  R iv e r  t o  c o n f lu e n c e  o f  i t s  E a s t  a n d  W est F o r k s  
Jo h n s o n  R iv e r  
Red R iv e r

T an an a  R eg io n

M outh o f  C ie n a  R iv e r  t o  N o r th  F o rk
M outh o f  C h is a n a  R iv e r  t o  S e a t t l e  C re e k
M outh o f  G o o d p a s tu re  R iv e r  t o  C e n t r a l  C re e k
H a rd in g  Lake
H e a ly  Lake a n d  o u t l e t
Jo h n s o n  R iv e r
M outh o f  K a r r t is h n a  R iv e r  t o  L ake  M inchum ina
Lake G eo rg e  a n d  o u t l e t
Lake M a n s f ie ld  a n d  o u t l e t
M outh o f  H a b esn a  R iv e r  t o  N a b esn a  M ine
M outh o f  N enana R iv e r  t o  H e a ly  R iv e r
M outh o f  S a lc h a  R iv e r  t o  P a ld o  C re e k
M outh o f  T a n an a  L i v e r  t o  N a b esn a  a n d  C .i is a n a  R iv e r s
M outh o f  T e k la n i) .  R iv e r  t o  n e a r  C a m e  Lake
M outh o f  T e r t l in  R iv e r  t o  T e t i i n  L a k e
M cuth o f  T o lo v a n a  R iv e r  t o  W est F o rk
M outh o f  Wood R iv e r  t o  F i s h  C re e k
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K id d le  Yukon R iv e r

Mcxrth o f  I n n c k o  R iv e r  t o  C r ip p le  C re e k  
M outh o f  I d i t a x t d  R iv e r  t o  I d i t a r c d  
K h o to l  R iv e r  
l i t t l e  M e lo z i tn a  R iv e r  
M e lo z i tn a  R iv e r
M outh o f  N c w itn a  R iv e r  and  S u l s t n a  R i v e r s  t o  T a m a rac k  C ree k  
T o z i t n a  R iv e r

l_au&r Yukon R ec iian

A n v ik  R iv e r  
B o ra s  i l  a  R iv e r  
K o t l i k  R iv e r  
N u la to  R iv e r  
P a s t o l i k  R iv e r

K uskokvim  R iv e r  R e g io n

M outh o f  A n ia k  R iv e r  t o  Salm on R iv e r  
Mcxrth o f  B ig  R iv e r  t o  O t t e r  C re e k  
M outh  o f  Chukcw an R iv e r  t o  Genuk R i v e r  
C ro o k e d  C re e k
Mouth. o f  E h s t  F o rk  K uskokuim  R iv e r  t o  S lo w  F o rk  a n d  T o nzon a  R i v e r
Mcxrth o f  Gemuk R iv e r  t o  B e a v e r  C re e k
M outh  o f  G e o rg e  R iv e r  t o  J u l i a n  C re e k
M outh  o f  H o l i t n a  R iv e r  t o  Chukcwan R i v e r
H a h o l i t n a  R i v e r
M outh  o f  J o h n s o n  R iv e r  I r a n  Mui C re e k  P o r t a g e  t o  C ro o k ed  C re e k  
M outh  o f  J o h n s o n  R iv e r  t o  N u n a p i tc h u k  a n d  A tra a u tlu a k  
K i s a r a l i k  R i v e r  L- "
Mcxrth o f  K u g u k lik  R iv e r  t o  K ipn uk  
K u l ik  l a k e  ^
M outh  o f  K u sk o k w in  R iv e r  t o  N o r th  F o rk  
L i t t l e  T o n z o n a  R iv e r
M outh o f  M id d le  F o rk  a n d  B ig  R iv e r  t o  S a lm o n  R iv e r  
M outh o f  M id d le  F o rk  K uskokvim  R i v e r  t o  P i t k a  F o rk  
M outh o f  N ix o n  F o rk  t o  i t s  W est F o rk
M outh o f  N o r th  F o rk  K uskckvim  t o  L a k e  M i '  u h u n ln a  P o r t a g e
M outh o f  Scxrth  F o rk  Kuskokwim R iv e r  t o  T a l i n a  R iv e r
M outh o f  S ta n e y  R iv e r  t o  Lim e V i l l a g e
M outh  o f  S w i f t  F o rk  t o  H ighpc w er C re e k
M outh o f  T b k o tn a  R iv e r  t o  F o u r th  o f  J u l y  C re e k
M outh o f  T a L b ik s o k  R iv e r  t o  Yukon-KUskokwim  P o r t a g e
M outh o f  T U lu k sa k  R iv e r  t o  U pper L and
W h i te f  i s h  L a k e  a n d  o u t l e t

B r i s t o l  B ay R e g io n

A le c  R iv e r  C 'V i'y w ’ tu.
A n ia k c h a k  R iv e r  K

3



* » • i o • yj i. i« ;. Vh l Art ow i hu i A.IVlWAAUL f A in U tL 'V ^ f *CJ  ̂̂  o

B la c k  L ake  c K i ^vm
M outh o f  Q u g n i k  R iv e r  t o  B la c k  L a k e  cU,<yvw V_
Q u k u m in u k  L a k e  
C h i l i k a d r o t n a  R iv e r  
C h u l i tn a  R iv e r  
C la r k  R iv e r
Mcxrth o f  C o p p e r  R iv e r  t o  F a l l s  
Dago c r e e k  - 
Dog Salm on R iv e r  
Bek R iv e r
B g e g ik  R iv e r  a n d  B e c h a ro f  L ake ticv^ e .is.
G i b r a l t a r  L a k e  a n d  o u t l e t  
M outh o f  G o o d n ev s R iv e r  t o  W atlam u se  C re e k  
M outh o f  I g u s h i k  R iv e r  t o  Amanka L ake  
I l l i a j n n a  L ak e
M outh o f  I I  L ia n n a  R iv e r  t o  F o rk s
M outh o f  K a n e k to k  R iv e r  t o  K a g a t i  L a k e
K akhonak L ak e
M outh o f  K in g  S a lm o n  R iv e r  t o  o l d s  C re e k  i/«a>& vjk-
M outh o f  K v ic h a k  R iv e r  t o  I l l i a m n a  L ak e  ^
L ake A le k r a g ik  
L ak e  C h a v e k u k tu l i  
Lake C la r k  
L ake  B e v e r ly  
L ake  KU.lik m \ .
L ake N erka
Low er P i k e  L a k e  a n d  o u t l e t  uaa-tW Vo 
Kakwak R iv e r  u
K o k tn l i  R iv e r  
M uklung R iv e r
M outh o f  M u lc h a tn a  R iv e r  t o  S u irrait c r e e k  
M outh o f  N akn ek  R iv e r  t o  Kaknek L ak e  
N e g u k th l ik  R i v e r  
N ew halen  R iv e r  
N i s h l i k  Lake
M outh o f  N u sh a g a k  R iv e r  t o  New S tu y a h o k
M outh o f  N uyakuk  R iv e r  t o  N uyakuk L a k e
O ngoke R iv e r
O s v ia k  R iv e r
Quigmy R iv e r
P i l e  R iv e r
R u th  L ake a n d  o u t l e t  vgrx^tuU-
M outh o f  S m e l t  C re e k  t o  S m e lt L ake  K)o-k-^c.ic_
M outh o f  S n a k e  R iv e r  t o  N u n a v a u g a lu k  L a k e  
S tu y a h o k  R iv e r  
T a z rtin a  R iv e r
M outh o f  T o g ia k  R iv e r  t o  T o g ia k  L ak e  
T u r.u lk  R iv e r  
U a l ik  Lake
M outh o f  D g a s h ik  R iv e r  t o  Low er a n d  U p p e r U g a s h ik  L a k e s  
Upnuk L ake  J
W eary R iv e r

4



M outh o f  Wood R iv e r  t o  L ak e  A le k n a g ik  

C o p p er R iv e r  R e g io n

M outh o f  B e r in g  R i v e r  t o  n e a r  B e r in g  L ak e
M outh o f  Q u t n a  R i v e r  t o  T ana R iv e r
M outh o f  C o p p er R iv e r  t o  B a t z u l n e t a s  (ab o v e  S la n a )
C ro s s v in d  Take
M outh o f  E yak R iv e r  a n d  E yak L ake  
M outh o f  K L u tin a  R i v e r  t o  K L u tin a  L ake  
Lowe R iv e r
M ile s  Lake a n d  o u t l e t  
N e lc h in a  R iv e r

-  T a sn u n a  R iv e r
-  M outh o f  T a z l i n a  R i v e r  t o  T a z l i n a  t a k e  

S o u t h e a s t  R e g io n

C h i l k a t  R iv e r  
C h i l k  ocnr R iv e r  
S t i k i n e  R iv e r

K o d iak  I s l a n d  a n d  g i e l H a o f  S t r a i g h t  R e g io n  

A fc g n a k  L ake
M outh o f  A fo g n a k  R i v e r  t o  t h e  r e n \a in s  o f  t h e  B r id g e  
A ka lu jra  a n d  R ed L a k e s
M cuth o f  A n ia k c h a k  R i v e r  t o  A l b e r t  Jc± m son  C re e k  
K a r lu k  l a k e
Mcxrth o f  K a r lu k  R i v e r  t o  K a r lu k  L a k e  _

S ta te w id e  R e g io n

Yukon R iv e r
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DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

D e c e m b e r  1 7 ,  1 9 9 6

/

TONY KNOWLES, G O V E R N O R

PLEASE REPLY  TO-
0  1031 WESTATH AVENUE SUITE200  

ANCHORAGE. ALASKA 9 9 5 0 1 -199 T  
PHONE (9 07 ) 2 5 9 -5 )0 0
FAX: (9 0 7 )2 7 6 -3 6 9 7

O  KEY BANK BUILDING
100 CUSHMAN ST.. SUITE 4 0 0  
FAIRBANKS. ALASKA 9 97 0 1 -4 6 7 9  
PHONE (9 0 7 )4 5 1 .2 8 1 )
FAX. (9 0 7 )4 5 1 -2 8 4 6

a  P .o  e o x  1 1 03 0 0 -D lM O N D  COURT HOI 
JU N E A U . A L A S K A  9 9 8 1 1 -0 3 0 0  
P H O N E  (9 0 7 )4 6 5 -3 6 0 0
F A X  (9 0 7 )4 6 5 -6 7 3 5

C E R T IT I E P  MAI L -  RETURN R E C E IP T  REQUESTED

B r u c e  B a b b i t t  
D e p a r t m e n t  o f  t h e  I n t e r i o r  
1 8 4 9  C S t r e e t  NW 
W a s h i n g t o n ,  D .C .  2 0 2 4 0

D e a r  M r .  B a b b i t t :

T h e  S t a t e  o f  A l a s k a  i n t e n d s  t o  f i l e  r e a l  p r o p e r t y  q u i e t  t i t l e  
a c t i o n s  a s  t o  t h e  s u b me r g e d  l a n d s  d e s c r i b e d  o n  t h e  l l i s t  a t t a c h e d  a s  
a p p e n d i x  A , a n d  i s  p r o v i d i n g  y o u  t h i s  n o t i c e  p u r s u a n t  t o  2 8  U . S . C .  
S 2 4 0 9 a ( m ) .  T i t l e  t o  t h e s e  l a r d s  p a s s e d  t o  A l a s k a  a t  s t a t e h o o d  
b a s e d  o n  t h e  e q u a l  f o o t i n g  d o c t r i n e ,  t h e  S u b m e r g e d !  L a n d  A c t  o f  M ay  
2 2 ,  1 9 5 3 ,  P . L .  8 3 - 3 1 ,  67  S t a t .  2 9 ,  4 3  U . S . C .  5 §  1 3 0 1  e t  s e q . ,  a n d  
t h e  A l a s k a  S t a t e h o o d  A c t  o f  J u l y  7 ,  1 9 5 8 ,  P . L .  8 5 - 5 0 8 ,  7 2  S t a t .
3 3 9 ,  4 8 .  U . S . C .  n o t e  p r e c e d i n g  5 2 1 . j

A t t a c h m e n t

S i n c e r e l y ,

BRUCE M . BOTELHO 
ATTORNEY GENERAL

o a n n e  M. G r a c e  I 
A s / S i s t a n t  A t t o r n e y  G e n e r a l

c c : L a u r i e  A d a m s , R e g i o n a l  S o l i c i t o r ,  D e p a r t m e n t  o f  I n t e r i o r  
Tom  A l l e n ,  S t a t e  D i r e c t o r ,  B u r e a u  o f  L a n d  M a n a g e m e n t  
N i l e s  C e s a r ,  A r e a  D i r e c t o r ,  B u r e a u  o f  I n d i a n  I A f f a i r s  
D a v i d  B . A l l e n ,  R e g i o n a l  D i r e c t o r ,  F i s h  a n d  W i l d l i f e  S e r v i c e  
R o b e r t  B a r b e e ,  R e g i o n a l  D i r e c t o r ,  N a t i o n a l  P a r k  S e r v i c e



c  c
APPEHXDIX A

C o p p e r  R i v e r  R e g i o n  
C o p p e r  R i v e r

N o r t h e r n  R e g i o n
K u k  R i v e r  
M e a d e  R i v e r  
K u k p o w ru k  R i v e r

B r i s t o l  B a y  R e g i o n  
A r o l i k  R i v e r  
K a n e k t o k  R i v e r  
K i s a r a l i k  R i v e r  
G o o d n e w s  R i v e r  
T o g i a k  R i v e r
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IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y -S E C O N D  L E G IS L A T U R E  - F IR S T  S E S S IO N

BY SENATOR HALFORD

Introduced: 5/2/01 
Referred: Resources, Finance

A  B I L L

F O R  A N  A C T  E N T I T L E D

1 " A n  A c t  e s ta b l i s h in g  a n d  r e l a t i n g  to  th e  J o i n t  F e d e r a l  a n d  S ta t e  N a v ig a b le  W a te r s

2 C o m m is s io n  f o r  A la s I  a; a n d  p r o v id in g  f o r  a n  e f fe c t iv e  d a t e . "

3 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

4 * S e c tio n  1. T h e  u n co d ifie d  law  o f  th e  S ta te  o f  A la s k a  is a m e n d e d  by  a d d in g  a n e w  sec tio n

5 to read :

6 S T A T E  P O L IC Y . T h e  le g is la tu re  d e te rm in e s  th a t the  e ff ic ie n t  and  o rd e rly

7 d e v e lo p m e n t o f  th e  s ta te  w ill be  b e tte r  a c h ie v e d  i f  th e  s ta te  an d  th e  fe d e ra l g o v e rn m e n ts  jo in

8 to g e th e r  in a c a re fu lly  c o o rd in a te d  a p p ro a c h  to lan d  and  w a te r  u se  p la n n in g  a n d  m a n a g e m e n t.

9 T h e  le g is la tu re  re c o g n iz e s  tha t, a lth o u g h  th e  s ta te  is  the  p r im a ry  tru s te e  o f  p u b lic  trust

10 re so u rc es , it is  in  th e  b est in te re s t o f  th e  c it iz e n s  i f  th e  s ta te  a n d  fed e ra l g o v e rn m e n ts , as

11 d es ig n a te d  s te w a rd s  o f  th ese  re s o u rc e s , c o o p e ra te  to  th e  m a x im u m  e x te n t  p o ss ib le  in

12 d e te rm in in g  th e ir  u se s . T h e  s ta te  is p a r t ic u la r ly  b le s s e d  w ith  a b u n d a n t w a te r  re so u rc e s  that

13 are  in v a lu a b le  in  n u m e ro u s  w a y s  to  s ta te  re s id e n ts  and  a ll c itiz e n s  o f  th e  U n ited  S ta tes .

14 B ecau se  o f  th e  m a ss iv e  n u m b e rs  o f  n a v ig a b le  w a te rw a y s  and  b o d ie s  o f  w a te r  in  the  s ta te , the
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ta sk  o f  re s o lv in g  su b m e rg e d  lan d  o w n e rs h ip  a n d  n a v ig a b le  w a te r  d e te rm in a tio n s  h a s  been  

p a in fu lly  s lo w , c o u n te r -p ro d u c tiv e  from  an  o rd e r ly  re so u rc e  m a n a g e m e n t s ta n d p o in t ,  and  

c o s tly  a s  the  s ta te , p riv a te  la n d o w n e rs , a n d  th e  fed e ra l g o v e rn m e n t a tte m p t to  in i t ia te  lon g - 

ran g e  p la n n in g  p ro c e sse s . F o r th is  re a so n , it is d e te rm in e d  by  the  le g is la tu re  th a t th e  S ta te  o f  

A la sk a  and  th e  U n ite d  S ta te s  sh o u ld  c o o p e ra te  in e s ta b lish in g  a jo in t  c o m m is s io n  to  p ro c e e d  

e ff ic ie n tly  a n d  e ffe c tiv e ly  to

(1 )  e x p e d ite  the  p ro c e s s  o f  q u ie tin g  le g itim a te  title  to  th e  s ta te 's  s u b m e rg e d

lands;

(2 ) d e te rm in e , to  th e  e x te n t  p o s s ib le , w h ic h  b o d ie s  o f  w a te r  a re  n a v ig a b le  o r 

n o n -n a v ig a b le ; a n d

(3 ) p ro v id e  re c o m m e n d a tio n s  to the  s ta te  and  the  fe d e ra l g o v e rn m e n ts  

co n c e rn in g  w a y s  to im p ro v e  the  p ro c e s s  o f  m a k in g  w a te r  u se  and  n a v ig a b ili ty  d e c is io n s  and  

w a y s  to q u ie t t itle  to  the  s ta te 's  su b m e rg e d  la n d s  fa ir ly  an d  e x p e d itio u s ly .

* S ec . 2 . T h e  u n c o d if ie d  law  o f  th e  S ta te  o f  A la s k a  is a m e n d e d  by a d d in g  a n e w  s e c tio n  to 

read:

JO IN T  F E D E R A L  A N D  S T A T E  N A V IG A B L E  W A T E R S  C O M M IS S IO N  F O R  

A L A S K A , (a ) A  Jo in t F e d era l a n d  S ta te  N a v ig a b le  W a te rs  C o m m is s io n  fo r  A la s k a  is 

e s ta b lish e d  as a u th o r iz e d  by fed e ra l law .

(b ) T h e  g o v e rn o r  o r th e  g o v e rn o r 's  d e s ig n e e  and  the  m e m b e r  a p p o in te d  b y  the  

P re s id en t o f  the  U n ite d  S ta te s  sh a ll s e rv e  a s  c o -c h a ir s  o f  the  c o m m iss io n . T h e  in itia l m e e tin g  

o f  the  c o m m iss io n  sh a ll be c a lle d  b y  the  c o -c h a ir s .

(c) T h re e  s ta te  and  th re e  fed e ra l m e m b e rs  o f  the c o m m iss io n  c o n s ti tu te  a  q u o ru m . A ll 

d e c is io n s  o f  th e  c o m m iss io n  sh a ll re q u ire  c o n c u r re n c e  b y  a t least th ree  s ta te  a n d  th re e  fed era l 

m e m b e rs  o f  the  c o m m iss io n .

(d ) A v a c a n c y  in the  m e m b e rs h ip  o f  th e  c o m m iss io n  d o es  no t a ffe c t its p o w e rs . T h e  

v a c a n c y  sha ll b e  f illed  in the  sa m e  m a n n e r  in  w h ic h  th e  o rig in a l a p p o in tm e n t w a s  m a d e .

(e ) S u b je c t  to  p ro c e d u re s  a d o p te d  b y  th e  c o m m iss io n , the  c o -c h a irs , in  a c c o rd a n c e  

w ith  a p p lic a b le  s ta te  and  fed era l la w s , m a y

(1 )  a p p o in t a n d  fix th e  c o m p e n s a t io n  o f  th e  c o m m iss io n  s ta f f  a n d  p e rs o n n e l as 

they  c o n s id e r  n e c e s sa ry ; and

(2 ) p ro c u re  te m p o ra ry  a n d  in te rm it te n t  se rv ic es .

O
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* S ec . 3 . T h e  u n co d if ie d  law  o f  th e  S ta te  o f  A la s k a  is  a m e n d e d  by  a d d in g  a n e w  s e c tio n  to  

read:

S T A T E  M E M B E R S H IP  O F  T H E  C O M M IS S IO N , (a ) T h e  s ta te  m e m b e rs h ip  o n  the 

Jo in t F e d e ra l a n d  S ta te  N a v ig a b le  W a te rs  C o m m is s io n  fo r  A la s k a  is c o m p o s e d  o f  the  

g o v e rn o r  o r  the g o v e rn o r 's  d e s ig n e e , tw o  m e m b e rs  a p p o in te d  by  th e  g o v e rn o r , o n e  m e m b e r  

a p p o in te d  by  the p re s id e n t o f  th e  s e n a te , a n d  o n e  m e m b e r  a p p o in te d  by  the  s p e a k e r  o f  the  

h o u se , a ll o f  w h o m  se rv e  a t the  p le a s u re  o f  the  a p p o in tin g  a u th o rity .

(b ) A t lea s t o ne  m e m b e r a p p o in te d  by  th e  g o v e rn o r  sh a ll be a n  A la s k a  N a tiv e .

* S ee . 4 . T h e  u n co d if ie d  law  o f  th e  S ta te  o f  A la s k a  is a m e n d e d  by a d d in g  a  n e w  se c tio n  to 

read :

C O M P E N S A T IO N  A N D  P E R  D IE M , (a ) A  s ta te  m e m b e r  o f  the  J o in t  F e d e ra l and  

S ta te  N a v ig a b le  W a te rs  C o m m iss io n  fo r A la s k a  w h o  is a  s ta te  o f f ic e r  o r  e m p lo y e e  se rv es  

w ith o u t c o m p e n s a tio n  in a d d itio n  to  th a t re c e iv e d  fo r re g u la r  e m p lo y m e n t. O th e r  s ta te  

m e m b e rs  o f  the  c o m m iss io n  re c e iv e  c o m p e n s a tio n  a s  a u th o r iz e d  fo r  the  B o ard  o f  F ish e r ie s  

u n d e r A S  1 6 .0 5 .29 0 .

(b ) S ta te  m e m b e rs  o f  th e  c o m m is s io n  a re  e n ti t le d  to  p e r  d ie m  and  trav e l e x p e n se s  

a u th o r iz e d  by  la w  fo r  b o ard s  and  c o m m is s io n s  u n d e r  A S  39 .20 .1  SO.

* S ec . 5 . T h e  u n co d if ie d  law  o f  the  S ta te  o f  A la s k a  is a m e n d e d  by  a d d in g  a n e w  se c tio n  to 

read :

D U T IE S  O F  T H E  C O M M IS S IO N . T h e  Jo in t F e d e ra l a n d  S ta te  N a v ig a b le  W ate rs  

C o m m iss io n  for A la s k a  .h a ll

(1 ) e s ta b lish  a p ro c e ss  fo r re s e a rc h in g  n a v ig a b ili ty  d e te rm in a tio n s  th a t  a ffec t

land  title ;

(2 ) d e v e lo p  p ro c e d u re s  fo r in v o lv in g  p r iv a te  la n d o w n e rs  a n d  th e  g en e ra l 

p u b lic  in the  n a v ig a b ili ty  d e te rm in a tio n  p ro c e s s  o f  the  c o m m iss io n ;

(3 )  u n d ertak e  a p ro c e ss  o f  n a v ig a b le  w a te rs  id e n tif ic a tio n  u n d e r  c rite ria  

e s ta b lish e d  in law ;

(4 ) m ak e  re c o m m e n d a tio n s  to  im p ro v e  c o o rd in a tio n  an d  c o n s u lta tio n  b e tw e en  

th e  s ta te  a n d  fe d e ra l g o v e rn m e n ts  in  m a k in g  w a te r  u se  and  n a v ig a b ili ty  d e c is io n s  and  

d e c is io n s  c o n c e rn in g  title  to su b m e rg e d  lan d s.

* S e c . 6. T h e  u n co d if ie d  law  o f  the  S ta te  o f  A la s k a  is a m e n d e d  by  a d d in g  a  n e w  s e c tio n  to
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1 read :

2 H E A R IN G S . T h e  J o in t F e d e ra l a n d  S ta te  N a v ig a b le  W a te rs  C o m m is s io n  fo r A la s k a

3 o r, o n  the  a u th o r iz a tio n  o f  the  c o m m iss io n , a n y  s u b c o m m itte e  o r m e m b e r  o f  th e  c o m m iss io n

4 m ay , fo r th e  p u rp o se s  o f  c a r ry in g  o u t its  d u tie s , h o ld  h e a r in g s , ta k e  te s tim o n y , re c e iv e

5 e v id e n c e , p r in t  o r  o th e rw ise  re p ro d u c e  an d  d is tr ib u te  a ll o r  p a rt o f  c o m m iss io n  p ro c e e d in g s

6 and  re p o rts , a n d  sit a n d  a c t a t th o se  tim e s  and  p la c e s  a s  th e  c o m m iss io n , su b c o m m itte e , o r

7 m e m b e rs  c o n s id e r  d e s ira b le .

8 * S e c . 7. T h e  u n c o d if ie d  la w  o f  the  S ta te  o f  A la s k a  is  a m e n d e d  by a d d in g  a  n e w  se c tio n  to

9 read :

10 IN F O R M A T IO N  F O R  T H E  C O M M IS S IO N . E a c h  a g e n c y , d e p a r tm e n t, b o a rd , o r

11 c o m m iss io n  o f  th e  s ta te  g o v e rn m e n t is  a u th o r iz e d  to fu rn ish  to  th e  Jo in t F e d era l a n d  S ta te

12 N a v ig a b le  W a te rs  C o m m is s io n  fo r A la s k a , u p o n  re q u e s t  o f  a c o -c h a ir  in fo rm a tio n  th e

13 c o m m iss io n  c o n s id e rs  n e c e s sa ry  to  c a rry  o u t its  fu n c tio n s  u n d e r  th is  A c t.

14 * S e e . 8 . T h e  u n c o d if ie d  la w  o f  the  S ta te  o f  A la s k a  is a m e n d e d  by a d d in g  a n e w  se c tio n  to

15 read :

16 R A T IF IC A T IO N  O F  C O M M IS S IO N  R E C O M M E N D A T IO N S . R e c o m m e n d a tio n s

17 from  th e  c o m m iss io n  c o n c e rn in g  th e  d e s ig n a tio n  o f  sp e c if ic  w a te rs  in  the  s ta te  as b e in g  e ith e r

18 n a v ig a b le  o r  n o n -n a v ig a b le  a re  su b je c t to  ra t if ic a tio n  b y  b o th  federa l a n d  s ta te  law .

19 * S e e . 9. T h e  u n c o d if ie d  law  o f  the  S ta te  o f  A la s k a  is  a m e n d e d  by  a d d in g  a n e w  se c tio n  to

20  read :

21 R E P O R T S , (a ) O n  o r b e fo re  J a n u a ry  31 o f  e a c h  y e a r , the  Jo in t F ed era l a n d  S ta te

22 N a v ig a b le  W a te rs  C o m m is s io n  fo r  A la s k a  sh a ll  s u b m it  to  the  P re s id e n t o f  the U n ited  S ta te s ,

23 the  U n ite d  S ta te s  C o n g re ss , th e  g o v e rn o r , a n d  th e  s ta te  le g is la tu re  a  w ritte n  rep o rt d e s c r ib in g

24 its a c t iv i tie s  d u r in g  th e  p re c e d in g  y ea r.

25 (b ) T h e  c o m m iss io n  sh a ll su b m it  its  f in a l c o m p re h e n s iv e  rep o rt at lea s t 10 d a y s

26  b e fo re  the  d a te  th e  c o m m iss io n  is te rm in a te d .

27  * S e c . 10. T h e  u n c o d if ie d  la w  o f  the  S ta te  o f  A la s k a  is a m e n d e d  by  a d d in g  a n e w  se c tio n  to

2S read :

29  T E R M IN A T IO N  O F  T H E  C O M M IS S IO N . T h e  Jo in t F e d era l and  S ta te  N a v ig a b le

30 W a te rs  C o m m is s io n  fo r  A la s k a  is  te rm in a te d  tw o  y e a rs  a f te r  th e  e ffe c tiv e  d a te  o f  th is  A c t.

31 * S e e . 11 . T h e  u n c o d if ie d  la w  o f  the  S ta te  o f  A la s k a  is a m e n d e d  b y  a d d in g  a  n e w  se c tio n  to
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1 read :

2 R E V IS O R 'S  N O T IF IC A T IO N . T h e  A tto rn e y  G e n e ra l sh a ll n o tify  th e  re v is o r  o f

s ta tu te s  o f  th e  e ffe c tiv e  date  sp e c if ie d  in  se c . 12 o f  th is  A c t.

4 * S ec . 12. T h is  A c t takes e ffe c t o n  th e  d a te  th a t fo rm a tio n  o f  a  J o in t  F e d e ra l a n d  S ta te

5 N a v ig a b le  W a te rs  C o m m issio n  fo r  A la s k a  is a u th o r iz e d  by  fe d e ra l law .
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201 F .3 d  1154
0 0  C al. D a ily  O p . S erv . 6 9 9 ,2 0 0 0  D a ily  Jo u rn a l D .A .R . 1087  
( C i t e  a s :  2 0 1  F . 3 d  1 1 5 4 )

S t a t e  o f  A L A S K A ,  P l a i n t i f f - A p p e l l e e ,  

v .

U N I T E D  S T A T E S  o f  A m e r i c a ;  B r u c e  B a b b i t t ,  S e c i e t a r y  o f  t h e  I n t e r i o r ;  T o m  

A l l e n ,  A l a s k a  S t a t e  D i r e c t o r ,  B u r e a u  o f  L a n d  M a n a g e m e n t ;  R o b e r t  B a r b e e ,  F i e l d  

D i r e c t o r ,  A l a s k a  F i e l d  O f f i c e ,  N a t i o n a l  P a r k  S e r v i c e ,  a n d  D a v i d  A l l e n ,

A l a s k a  R e g i o n a l  D i r e c t o r ,  U n i t e d  S t a t e s  F i s h  a n d  W i l d l i f e  S e r v i c e ,  D e f e n d a n t s - A p p e l l a n t s .

N o .  9 6 - 3 6 0 4 1 .

U n ite d  S ta te s  C o u rt o f  A p p e a ls ,
N in th  C irc u it.

A rg u e d  a n d  S u b m itte d  D e c . 2 , 1997

F ile d  Ja n . 2 8 ,2 0 0 0

S ta te  o f  A la s k a  b ro u g h t a c tio n  a g a in s t U n ite d  S ta te s  to  q u ie t  t it le  to  th re e  riv e rb e d s . T h e  U n ite d  
S ta te s  D is tr ic t  C o u rt fo r  th e  D is tr ic t  o f  A la sk a , J a m e s  K . S in g le to n , C h ie f  D is tr ic t  Ju d g e , e n te re d  
ju d g m e n t  o n  th e  p le a d in g s  q u ie tin g  t i t le  in  S ta te  b a s e d  o n  n a v ig a b ili ty  a t s ta te h o o d . U n ite d  
S ta te s  a p p e a le d . T h e  C o u rt o f  A p p e a ls , K le in fe ld , C irc u it  Ju d g e , h e ld  tha t: (1 ) D is tr ic t  C o u rt had  
ju r is d ic t io n  o v e r  S ta te 's  c la im s  w ith  re s p e c t to  K a n d ik  a n d  N a tio n  r iv e rb e d s , in a sm u c h  as U n ite d  
S ta te s  c la im e d  in te re s t in  th e m , a n d  (2 ) D is tr ic t  C o u rt la c k e d  ju r is d ic t io n  o v e r  S ta te 's  c la im s  w ith  
re s p e c t  to  B la c k  r iv e rb e d , in a sm u c h  a s  U n ite d  S ta te s  d id  n o t c la im  in te re s t in  it.

A ff irm e d  in p a rt; re v e rse d  a n d  re m a n d e d  in part.

[ 1 ]  F E D E R A L  C O U R T S  k 7 7 6

1 7 0 B k 7 76
A  d is m issa l on  th e  p le a d in g s  is  re v ie w e d  d e  novo.

[ 2 ]  N A V I G A B L E  W A T E R S  k 3 6 ( 7 )

2 7 0 k 3 6 (7 )
U n ite d  S ta te s  " c la im e d  a n  in te re s t"  in  K a n d ik  a n d  N a tio n  r iv e rb e d s  w ith in  m e a n in g  o f  Q u ie t 
T it le  A c t, a n d  d is tr ic t  c o u r t th u s  h a d  ju r is d ic t io n  o v e r  S ta te  o f  A la sk a 's  a c tio n  to  q u ie t t itle  to  
r iv e rb e d s , w h e re  B u re a u  o f  L an d  M a n a g e m e n t (B L M ) h a d  ta k e n  p o s itio n  b e fo re  A la s k a  N a tiv e  
C la im s  A p p e a l B o a rd  th a t  K a n d ik  a n d  N a tio n  R iv e rs  w e re  n o t n a v ig a b le  a t s ta te h o o d  and  th u s  
b e lo n g e d  to  U n ite d  S ta te s , U n ite d  S ta te s  re fu se d  in  p re s e n t  a c tio n  to  f ile  d is c la im e r  b e c a u se  it 
w a n te d  to  re ta in  p o w e r  to  a sse rt fu tu re  c la im , a n d  U n ite d  S ta te s  p le a d e d  th a t it d id  n o t c o n s id e r  
i t s e l f  b o u n d  b y  its  so m e tim e  p o s itio n  th a t r iv e rs  w e re  n av ig a b le . 2 8  U .S .C .A . § 2 4 0 9 a (a ).
S ee  p u b lic a tio n  W o rd s  a n d  P h ra se s  fo r  o th e r  ju d ic ia l  c o n s tru c tio n s  a n d  d e fin itio n s .

l



[ 3 ]  U N I T E D  S T A T E S  k ! 2 5 ( 6 )

393kl25(6)
T h e  Q u ie t  T i t le  A c t m u s t  b e  c o n s tru e d  s tr ic tly  b e c a u s e  it  w a iv e s  so v e re ig n  im m u n ity . 28  
U .S .C .A . § 2 4 0 9 a .

[ 4 ]  Q U I E T I N G  T I T L E  k l 8 . 1

3 1 8 k l  8.1
In e n a c tin g  th e  Q u ie t T i t le  A c t, C o n g re s s  h a d  th e  p u rp o s e  o f  fu rn ish in g  a  m e a n s  b y  w h ic h  s ta te  
g o v e rn m e n ts  c o u ld  re m o v e  c lo u d s  o n  th e ir  t i t le  c re a te d  by  fe d e ra l a s se rtio n s  o f  c la im s. 28  
U .S .C .A . § 2 4 0 9 a .

[ 5 ]  Q U I E T I N G  T I T L E  k 7 ( l )

318k7(l)
O n c e  th e  U n ite d  S ta te s  h a s  fo rm a lly  a s se rte d  a  c la im  to  a n  in te re s t  in  lan d , a  s ta te  g o v e rn m e n t is 
e n title d  to  tre a t th e  la n d  a s  " rea l p ro p e r ty  in  w h ic h  th e  U n ite d  S ta te s  c la im s  a n  in te re s t"  su b je c t 
to  Q u ie t T it le  A c t, r e g a rd le s s  o f  w h e th e r  th e  U n ite d  S ta te s  h a s  c e a se d  a c tiv e ly  to  a sse rt  its  c la im . 
2 8  U .S .C .A . § 2 4 0 9 a (a ).

[ 6 J  F E D E R A L  C O U R T S  k 6 2 4

17 0 B k 6 2 4
C o u rt o f  A p p e a ls  w o u ld  n o t  c o n s id e r  fo r  f irs t t im e  o n  a p p e a l is su e  w h e th e r  d is tr ic t  c o u r t  sh o u ld  
h av e  p e rm itte d  U n ite d  S ta te s  to  a m e n d  its  a n s w e r  in  q u ie t  t i t le  a c tio n  to  re s p o n d  to  S ta te  o f  
A la sk a 's  a v e rm e n t th a t  r iv e rs  w e re  n a v ig a b le  a t s ta te h o o d , a n d  th a t  S ta te  th u s  h a d  t i t le  to  
r iv e rb e d s , in a sm u c h  a s  re v ie w  w a s  n o t n e c e ssa ry  to  p re v e n t m isc a r r ia g e  o f  ju s t ic e  o r  to  p re se rv e  
in te g rity  o f  ju d ic ia l  p ro c e s s ; U n ite d  S ta te s  h a d  ta k e n  p o s itio n s  o n  b o th  s id e s  o f  th e  p ro p o s itio n  
an d  h a d  o b d u ra te ly  re fu se d  to  a n s w e r  a v e rm e n t o f  n a v ig a b ili ty . 2 8  U .S .C .A . § 2 4 0 9 a .

( 7 ]  F E D E R A L  C O U R T S  k 6 2 4

17 0 B k 6 24
W h e re  a  p a rty  d o e s  n o t a sk  th e  d is tr ic t  c o u r t fo r  le a v e  to  a m e n d  a  c o m p la in t , a  re q u e s t o n  a p p e a l 
to  rem an d  w ith  in s tru c tio n s  to  p e rm it  a m e n d m e n t c o m e s  to o  la te .

1 8 )  N A V I G A B L E  W A T E R S  k 3 6 ( 7 )

2 7 0 k 3 6 (7 )
U n ite d  S ta te s  d id  n o t  "c la im  an  in te re s t"  in B la c k  r iv e rb e d  w ith in  m e a n in g  o f  Q u ie t T it le  A c t, 
a n d  d is tr ic t  c o u r t  th u s  la c k e d  ju r is d ic t io n  o v e r  S ta te  o f  A la sk a 's  u c tio n  to  q u ie t  t it le  to  r iv e ib e d , 
e v e n  th o u g h  U n ite d  S ta te s  h a d  e x p re ss ly  re s e rv e d  r ig h t  to  a s se rt  th a t  B la c k  R iv e r  w a s  n o t 
n a v ig a b le  a t  s ta te h o o d  a n d  th a t  U n ite d  S ta te s  th u s  h a d  t i t le  to  it, w h e re  U n ite d  S ta te s  h a d  n e v e r  
e x p re ss ly  a s se r te d  c la im  to  r iv e rb e d ; re se rv a tio n  o f  r ig h ts  w as n o t to  rev e rt to  p o s itio n  
p re v io u s ly  h e ld  b u t  to  a d o p t p o s itio n  n e v e r  p re v io u s ly  ta k e n . 2 8  U .S .C .A . § 2 4 0 9 a (a ).
S ee  p u b lic a tio n  W o rd s  a n d  P h ra se s  fo r  o th e r  ju d ic ia l  c o n s tru c tio n s  a n d  d e f in itio n s .

1 9 )  U N I T E D  S T A T E S  k l  2 5 ( 2 2 )

3 9 3 k l2 f> (2 2 )
A  c o lo ra b le  c la im  th a t  la n d  is  In d ia n  tru s t o r  re s tr ic te d  la n d  d e fe a ts  Q u ie t T i t le  A c t ju r is d ic t io n ,
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b u t a  c la im  th a t  is  n o t e v e n  c o lo ra b le  d o e s  no t. 28  U .S .C .A . § 2 4 0 9 a (a ).

(10J NAVIGABLE W ATERS k36(7)
2 7 0 k 3 6 (7 )
Ju d g m e n t q u ie tin g  title  in  n a v ig a b le  r iv e rs  in  S ta te  o f  A la s k a  w o u ld  n o t b e  a m e n d e d  to  e x c lu d e  
In d ia n  lan d s  fro m  its  sc o p e  p u rs u a n t to  Q u ie t T it le  A c t's  p ro h ib itio n  a g a in s t  su its  to  q u ie t  t it le  
w ith  re s p e c t  to  In d ia n  lan d s, in a sm u c h  a s  r iv e rb e d s  o f  A la s k a  n a v ig a b le  r iv e rs  c o u ld  n o t c o n ta in  
In d ia n  la n d s ; su c h  lan d s  w e re  h e ld  in t ru s t  fo r  A la sk a  b y  U n ite d  S ta te s  p r io r  to  s ta te h o o d  a n d  
p asse d  to  A la s k a  o n  s ta te h o o d , A la s k a  N a tiv e  A llo tm e n t A c t d id  n o t re se rv e  t itle  to  su b m e rg e d  
lan d s  fo r  fu tu re  a llo tm e n t a w a rd s , a n d  lan d s  g ra n te d  as N a tiv e  a llo tm e n ts  e x c lu d e d  lan d s  u n d e r  
n a v ig a b le  w a te rs . 2 8  U .S .C .A . § 2 4 0 9 a .

* 1 1 5 6  Je f f re y  C . D o b b in s , D e p a r tm e n t o f  Ju s tic e , W a sh in g to n , D C , fo r  th e  
d e fe n d a n ts -a p p e l lan ts.

J o a n n e  G ra c e , A ss is ta n t A tto rn e y  G e n e ra l, A n c h o ra g e , A la sk a , fo r  th e  p la in tiff -a p p e lle e .

A p p e a l f ro m  th e  U n ite d  S ta te s  D is tr ic t  C o u rt fo r  th e  D is tr ic t  o f  A la s k a  Ja m e s  K . S in g le to n , 
C h ie f  D is tr ic t  Ju d g e , P re s id in g

B efo re : R E A  V L B  Y , [F N 1] B O O C H E V E R  a n d  K L E E N FE L D , C irc u it  Ju d g es.

F N 1 . T h e  H o n o ra b le  T h o m a s  M . R ea v le y , S e n io r  U n ite d  S ta te s  C irc u it  Ju d g e  fo r  th e  5 th  
C irc u it , v is itin g  ju d g e .

K L E IN F E L D , C irc u it  Ju d g e :

T h is  c a se  in v o lv e s  a  d isp u te  b e tw e e n  a s ta te  g o v e rn m e n t a n d  th e  fe d e ra l g o v e rn m e n t o v e r  t it le  
to  th e  b e d s  o f  th re e  riv e rs . T h e  is su e s  a r ise  u n d e r  th e  Q u ie t T itle  A ct.

F A C T S
J u d g m e n t w a s  on  th e  p le a d in g s , u n d e r  F e d e ra l R u le  o f  C iv il P ro c e d u re  12(c), so  w e  ta k e  th e  

fa c ts  a s  p le a d e d .

T h re e  re m o te  A la sk a n  r iv e rs  a re  a t  issu e , th e  K a n d ik , N a tio n  a n d  B la c k . T h e y  a re  a b o u t 2 0 0  
m ile s  e a s t a n d  a  l ittle  n o r th  o f  F a irb a n k s , A la sk a , n e a r  th e  b c d e r  w ith  th e  Y u k o n  T e rrito ry . 
A la sk a  w a s  a d m itte d  to  th e  U n io n  a s  a  s ta te  on  J a n u a ry  3 , 1959. N a v ig a b ility  a s  o f  th a t d a te  
d e te rm in e s  w h ic h  g o v e rn m e n t o w n s  th e  riv e rb ed . I f  th e  r iv e r  w a s  n a v ig a b le  a t  s ta te h o o d , th e n  
the  s ta te  o w n s  th e  b e d ; i f  no t, th e  fe d e ra l g o v e rn m e n t o w n s  i t  It is  u n d isp u te d  th a t  w h e n  th e  
U n io n  w a s  c re a te d , e a c h  o f  th e  th ir te e n  o rig in a l s ta te s  re ta in e d  t i t le  to  th e  lan d s  c o v e re d  b y  
n a v ig a b le  w a te rs , an d  th a t u n d e r  th e  "eq u a l fo o tin g  d o c tr in e "  e a c h  n e w  s ta te  s u c c e e d s  u p o n  
s ta te h o o d  to  th e  fed e ra l in te re s t  in th e se  land s. T h e  S u b m e rg e d  L a n d s  A c t g av e  A la s k a  t i t le  to  
th e  b e d s  o f  n a v ig a b le  r iv e rs  on  J a n u a ry  3 , 1959. [FN 2]

FN2. 43 U.S.C. §§ 1301-1315; State o f  Alaska v. Ahtna, Inc., 891 F.2d 1401 (9th
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Cir. 1989).

T h e  S ta te  o f  A la s k a  p le a d s  th a t th e  th re e  r iv e rs  w e re  n a v ig a b le  a t s ta te h o o d . T h e  U n ite d  S ta te s  
d o e s  n o t d e n y  th e  fact. T h a t  w o u ld  b e  th e  e n d  o f  th e  c a se , b u t fo r  th e  in tr ic a c ie s  o f  th e  Q u ie t  
T it le  A c t. [F N 3] U n d e r  th a t  s ta tu te , as is e x p la in e d  in  m o re  d e ta il  b e lo w , th e  fe d e ra l g o v e rn m e n t 
ta k e s  th e  p o s itio n  th a t its  so v e re ig n  im m u n ity  * 1 1 5 7  sh ie ld s  it fro m  th e  s ta te  g o v e rn m e n t 's  
c la im s  u n til  th e  fed e ra l g o v e rn m e n t i ts e lf  m a k e s  a  c la im . B e c a u s e  A la s k a  is  v e ry  la rg e , m u c h  o f  
it is w ild e rn e ss , a n d  th e re  a re  in n u m e ra b le  w a te rs , th e  fe d e ra l g o v e rn m e n t h as  n o t h a d  t im e  y e t 
to  d e te rm in e  w h a t c la im s  it  w ish e s  to  m a k e . T h e re fo re , th e  s ta te  g o v e rn m e n t m u s t w a it  u n til th e  
fed e ra l g o v e rn m e n t m a k e s  a  c la im , i f  it e v e r  d o e s , b e fo re  s e tt l in g  w h e th e r  it h as  title .

F N 3 . 2 8  U .S .C . § 2 4 0 9 a .

T h e  K a n d ik  a n d  N a tio n  R iv e rs

A la s k a  p le a d s  th a t  th e  U n ite d  S ta te s  h a s  a s se rte d  c la im s  to  tw o  o f  th e  th re e  r iv e rs . T h e  c o n te x t 
w a s  a d is p u te  w ith  a  n a tiv e  c o rp o ra tio n  a f te r  th e  A la s k a  N a tiv e  C la im s  S e tt le m e n t A c t w as 
p asse d . T h a t  a c t  p ro v id e d  th a t A la s k a  N a tiv e  re g io n a l g ro u p in g s  a n d  v il la g e s  w e re  to  e s ta b lish  
c o rp o ra tio n s , w h ic h  w o u ld  re c e iv e  a b o u t $1 b ill io n  in  c a sh  a n d  fo rty  m illio n  a c re s  in  lan d . [FN 4] 
T h e ir  la n d  se le c tio n s  w e re  l im ite d  to  th o se  la n d s  n o t a lre a d y  o w n e d  b y  so m e o n e  e ls e , su c h  a s  th e  
S ta te  o f  A lask a .

F N 4 .4 3  U .S .C . § 1601 e t s e q .

W h e n  D o y o n , L td ., a  re g io n a l c o rp o ra tio n  in  In te r io r  A la s k a , m a d e  its  la n d  se le c t io n s , th e  
B u re a u  o f  L a n d  M a n a g e m e n t ("B L M ") m a d e  a  d e c is io n  th a t  th e  K a n d ik  a n d  N a tio n  R iv e rs  w e re  
n o n n a v ig a b le  a t  s ta teh o o d . D o y o n  d id  n o t c la im  th e  r iv e rs . W h a t i t  c la im e d  w a s  th a t th e  riv e rs  
w e re  n a v ig a b le  a t  s ta te h o o d , so  th e  s ta te  o w n e d  th e m . D o y o n 's  in te re s t w a s  in  c la im in g  
n a v ig a b ility , so  th a t it c o u ld  g e t m o re  lan d  o u ts id e  th e  r iv e rb e d s , a n d  n o t h a v e  th e  r iv e rb e d s  
c h a rg e d  a g a in s t  its  a c re a g e  e n ti tle m e n t. B u t th e  B u re a u  o f  L a n d  M a n a g e m e n t c la im e d  th a t th e  
riv e rs  w e re  n o n n a v ig a b le  a t  s ta te h o o d , so  th a t D o y o n  w o u ld  b e  s tu ck  w ith  th e m  a n d  its  d ry  la n d  
a c re a g e  e n ti tle m e n t re d u c e d  a c c o rd in g ly .

D o y o n  a p p e a le d  th e  B L M  d e c is io n . T h e  a d m in is tra t iv e  la w  ju d g e  to o k  e x te n s iv e  e v id e n c e  a n d  
d e c id e d  in  fa v o r  o f  D o y o n . H e  fo u n d  th a t th e  r iv e rs  w e re  n a v ig a b le  a t s ta te h o o d , so  th e  s ta te  
o w n e d  th e m , they  w e re  u n a v a ila b le  fo r s e le c tio n  b y  D o y o n , a n d  th e y  c o u ld  n o t c o u n t a g a in s t 
D o y o n 's  e n title m e n t.

T h e  a re a  h as  te m p e ra tu re s  v a ry in g  fro m  70  b e lo w  F a h re n h e it  to  9 0  a b o v e . M u c h  o f  th e  tim e  all 
w a te r  is  fro ze n , b u t w h e n  it  ra in s , p e rm a fro s t p re v e n ts  w a te r  from  so a k in g  in to  the  so il. T h e  
s tre a m s  v a ry  a g rea t d e a l, so m e tim e s  b ra id e d  a n d  n ea rly  d ry , so m e tim e s  f lo o d in g , so m e tim e s  
b lo c k e d  by  lo g -jam s, so m e tim e s  o p e n  a n d  fo u r  o r  f iv e  fee t d ee p . F e w  i f  a n y  p e o p le  liv e d  in th e  
a re a  in th e  J 9 50 's , b u t p e o p le  d id  liv e  th e re  b y  h u n tin g , f ish in g , tra p p in g  a n d  tra d in g  in  th e  
1930's, 1940 's, a n d  1960 's. T h e  K a n d ik  w a s  u sed  b y  a m a n  w h o  h ad  a  su p p ly  c o n ta c t  w ith  th e  
In te rn a tio n a l B o u n d a ry  C o m m is s io n  in  1 9 1 0 -1 91 2  to  p o le  a n d  lin e  tw o  to n s  o f  su p p lie s  u p s tre a m
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to  th e  Y u k o n  b o rd e r  by  sco w . It to o k  a  m o n th  to  g e t  th e  s u p p lie s  u p s tre a m , b u t o n ly  s ix  h o u rs  to  
g e t d o w n , b e c a u s e  a  c lo u d b u rs t im m e d ia te ly  b e fo re  th e  re tu rn  tr ip  m a d e  th e  r iv e r  h ig h  a n d  sw ift. 
T h e  A L J c o n c lu d e d  th a t  it w as lik e ly  th a t  s u p p lie s  w e re  s im ila r ly  b ro u g h t u p  th e  N a tio n  R iv e r  to  
H a rd  L u c k  C re e k .

F u r  p r ic e s  s t im u la te d  th e  h e a v ie s t t ra p p in g  in  th e  a re a  in  th e  19 2 0 's , 1930 's , a n d  1940 's . D u r in g  
th a t  p e r io d  s te m w h e e le rs  w o u ld  d e l iv e r  su p p lie s  a t  th e  m o u th s  o f  th e  N a tio n  a n d  K a n d ik , a n d  th e  
tra p p e rs  w o u ld  h au l th e m  u p s tre a m  b y  b o a t o r  c a n o e  :n t ve su m m e r, o r  d o g s le d  in th e  w in te r. 
T h e re  w e re  tw o  k n o w n  tra p p e rs  o n  th e  K a n d ik  in  th e  1 9 2 0 's  a n d  1930 's , a n d  b o th  p o le d  b o a ts  up  
th e  s trea m . A  tra p p in g  fa m ily  u se d  a  b o a t w ith  a n  in b o a rd  m o to r  to  g e t  su p p lie s  u p  th e  N a tio n . 
S e v e ra l o th e r  tra p p e rs  u sed  b o a ts  a n d  c a n o e s  to  g e t s u p p lie s  u p  th e  N a tio n  a n d  fu rs  d o w n  ( to  be  
ta k e n  to  E a g le  fo r  sa le  to  m id d le m e n )  in  th e  1930 's.

T h e  A U  fo u n d  th a t  a f te r  s ta te h o o d , th e  K a n d ik  a n d  N a tio n  b e c a m e  p o p u la r  re c re a tio n a l  
s tre a m s . T h is  p o p u la r ity  w as m e a s u re d  by  A la s k a  s ta n d a rd s , w ith  a t le a s t tw o  p a r t ie s  o n  the  
K a n d ik  in 197 8 , w h e n  th e  e v id e n c e  w a s  ta k e n , a n d  th re e  p a r t ie s  in o n e  d a y  o n  th e  N a tio n .

* 1 1 5 8  T h e  A L J  m a d e  a  f in d in g  o f  fa c t th a t b o th  r iv e rs , th e  K a n d ik  a n d  N a tio n , w e re  "n a v ig a b le  
a ll th e  w ay  f ro m  th e  Y u k o n  R iv e r  to  th e  C a n a d ia n  b o rd e r ."  H e  e x p re ss ly  d e te rm in e d  th a t  th e  te s t 
w as n a v ig a b ili ty  fo r  p u rp o se s  o f  t i t le  in  th e  S ta te  o f  A la s k a ; n a v ig a b ility  in  e a c h  r iv e r 's  n a tu ra l 
c o n d itio n  a t  th e  t im e  A la sk a  o b ta in e d  s ta te h o o d . B e c a u s e  th e re  w e re  (a n d  a re )  no  ro a d s  in th e  
a re a , p e o p le  b r in g in g  su p p lie s  u p s tre a m  o r  fu rs  a n d  g a m e  d o w n s tre a m  c o u ld  h a rd ly  p u t th e ir  
c a n o e s  o n  c a r - to p s  a n d  d riv e  th e m  fro m  o n e  g o o d  c h a n n e l to  a n o th e r ;  th e y  h a d  to  get th e m  fro m  
th e  m o u th  to  th e ir  c a b in s , a n d  th e  c a b in s  to  th e  m o u th , d e a lin g  w ith  s h a llo w s  by  su c h  m e a n s  as 
p o lin g  a n d  lin in g . A lth o u g h  a  d e c lin e  in  fu r p r ic e s  h a d  c a u se d  a ll a c tiv ity  o n  th e  r iv e rs  to  c e a se  
as  o f  th e  t im e  o f  s ta te h o o d , th e ir  u se  b e fo re  a n d  a f te r  sh o w e d  th a t  th e y  re m a in e d  n a v ig a b le . T h a t 
th e  r iv e rs  w e re  f ro z e n  fo r  se v e n  m o n th s  o f  th e  y e a r  d id  n o t d e fe a t  n a v ig a b ili ty , b e c a u s e  th e  riv e rs  
w e re  th e  o n ly  m e a n s  o f  g ro u n d  tra n s p o r t  (a s  o p p o se d  to  b u sh  p la n e s )  b e tw e e n  b re a k u p  a n d  
fre e z e u p .

T h e  B L M , h a v in g  lo s t o n  its  c la im  o f  n o n n a v ig a b ili ty  b e fo re  th e  A U ,  f ile d  e x c e p tio n s , 
m a in ta in in g  its  p o s itio n  o f  n o n n a v ig a b ili ty  w h ic h  w o u ld  c a u se  th e  r iv e rb e d s  to  b e  c h a rg e d  
a g a in s t D o y o n 's  e n title m e n t. T h e  A la s k a  N a tiv e  C la im s  A p p e a l B o ard  a d o p te d  th e  A U 's  
fin d in g s , c o n c lu s io n s  a n d  re c o m m e n d e d  d e c is io n . [F N 5] T h e  B L M  to o k  e x c e p tio n  o n  th e  b a s is  
th a t u se  b y  a fe w  tra p p e rs  w a s  n o t e n o u g h  to  e s ta b lish  h is to r ic a l n a v ig a b ility . T h e  A p p e a l B o a rd  
h e ld  th a t  b e c a u s e  th e re  w e re  no  s e tt le m e n ts  o n  e ith e r  r iv e r  a t  a n y  tim e , th a t a  few  tra p p e rs  u sed  
th e  r iv e rs  s h o w e d  th e  e x is te n c e  ra th  * th e  n o n e x is te n c e  o f  n a v ig a b ility . D u r in g  th e  tw e n ty  y e a rs  
b e fo re  fu r  p r ic e s  d ro p p e d , 2.1 tra p p e rs  u sed  th e  K a n d ik , a n d  7 u sed  th e  N a tio n , by  th e  c a n o e s , 
m o to r  b o a ts  a n d  p o le  b o a ts  th a t  w e re  re g u la r ly  u se d  to  tra n s p o r t  fre ig h t in  th a t re g io n , w h ic h  in 
th e  A la sk a  w ild e rn e s s  w a s  e n o u g h  to  e s ta b lish  h is to r ic a l n a v ig a b ility .

FN5. 86 Interior Dec. 692 (1979).
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A s e x p la in e d  a b o v e , D o y o n  w o n  its  c a se  e s ta b lish in g  th a t  th e  K a n d ik  a n d  N a tio n  R iv e rs  w e re  
n a v ig a b le  a t  s ta te h o o d , so  th e  r iv e rs  b e lo n g e d  to  th e  S ta te  o f  A la sk a  a n d  c o u ld  n o t b e  c o u n ted  
a g a in s t D o y o n 's  a c re a g e . T h e  B u re a u  o f  L a n d  M a n a g e m e n t h a d  fo u g h t th e  c a se , c la im in g  th a t 
th e  K a n d ik  a n d  N a tio n  w e re  n o n n a v ig a b le  a t s ta te h o o d , so  b e lo n g e d  to  th e  U n ite d  S ta te s  (an d  
a f te r  its  la n d  se le c t io n , D o y o n ). A f te r  D o y o n  w o n  th e  K a n d ik  a n d  N a tio n  R iv e rs  c a se , th e  B L M  
h ad  its  h is to iia n  p re p a re  a  s tu d y  o f  th e  B la c k  R iv e r . It is  a n o th e r  o b sc u re  r iv e r  in  th e  e x c e e d in g ly  
lig h tly  p o p u la te d  e a s te rn  p a r t  o f  In te r io r  A lask a .

T h e  B la ck  f lo w s  a b o u t 3 0 0  m ile s  to w a rd  th e  n o r th w e s t , f ro m  so m e  m o u n ta in s  n o r th  o f  th e  
Y u k o n , p as t a n  a b a n d o n e d  In d ia n  v illa g e  c a lle d  S a lm o n  V illa g e , th ro u g h  th e  Y u k o n  F la ts  n e a r  
th e  p re s e n tly  o c c u p ie d  v il la g e  c "  C h a lk y ts ik , a n d  in to  th e  P o rc u p in e  R iv e r  a b o u t 25  m ile s  
u p s tre a m  fro m  w h e re  th e  P o rc u p in e  flo w s  in to  th e  Y u k o n . B e fo re  th e  A la s k a  P u rc h a se  in  1867, 
the  H u d so n 's  B ay  C o m p a n y  m a in ta in e d  an  im p o r ta n t  p o s t a t  F o rt Y u k o n  j u s t  b e lo w  th e  
c o n flu e n c e  o f  th e  P o rc u p in e  a n d  Y u k o n  R iv e rs , a n d  m a p p e d  th e  B la c k  R iv e r , so  p ro b a b ly  w as 
b u y in g  fu rs  fro m  tra p p e rs  u p  th e  B la ck . T h e  e c o n o m y  p ro b a b ly  d e c lin e d  a f te r  th e  U n ite d  S ta te s  
p u rc h a se d  A la s k a , b e c a u s e  th e  W a r  D e p a r tm e n t c o m p e lle d  th e  H u d so n 's  B a y  C o m p a n y  to  m o v e  
its  t ra d in g  p o s t u p  th e  P o rc u p in e  R iv e r  to  R a m p a r t  H o u se , o n  th e  o th e r  s id e  o f  th e  Y u k o n  
T e rr ito ry  b o rd e r .

D u rin g  th e  f ir s t  h a l f  o f  th e  c e n tu ry , lo c a l A th a b a sc a n s , th e  T ra n jik  K u tc h in , t ra v e le d  u p r iv e r  in 
th e  fall in  c a n o e s  fo r  w in te r  h u n tin g  in  th e  h e a d w a te rs , a n d  c a m e  d o w n riv e r  in  th e  sp r in g  fo r  
fish in g . W h ite  tra p p e rs  a n d  p ro sp e c to rs  e x p lo re d  th e  a re a  b e g in n in g  in  th e  f irs t d e c a d e  o f  th e  
tw e n tie th  c e n tu ry , a n d  o p e ra te d  se v e ra l tra d in g  p o s ts  fro m  t im e  to t im e  a lo n g  th e  riv e r. T ra d in g  
p o s ts  so ld  so m e  s u p p lie s  to  * 1 1 5 9  th e  lo c a l A th a b a sc a n s  in  e x c h a n g e  fo r  fu rs  th e y  tra p p e d .

A fte r  a sc h o o l w as b u il t  a t C h a lk y ts ik  (fo rm e rly  th e  su m m e r  fish  c a m p  k n o w n  as  F ish h o o k  
V illag e ) , th e  lo c a l In d ia n s  b e g a n  s e tt lin g  th e re  y e a r  ro u n d . B y 1 945 , C h a lk y ts ik  h a d  a b o u t 80 
p eo p le , a n d  b y  1970, th e  p o p u la tio n  h a d  r is e n  to  a b o u t 95  p e o p le , w ith  2 6  h o u se s , tw o  s to res , 
a n d  tw o  c h u rc h e s . P ilo ts  s ta r te d  fly in g  b u sh  p la n e s  in  a ro u n d  1940 , a n d  b y  1970  b u sh  p la n es  
w e re  th e  u su a l m e a n s  fo r  tra p p e rs  to  b r in g  in  su p p lie s  a n d  b r in g  o u t th e ir  fu rs. T ra p p in g  w a s  th e  
m a in  in d u s try , b u t a  c o n s id e ra b le  p o rtio n  o f  v illa g e  in c o m e  w a s  e a rn e d  by  f ire f ig h tin g . In  the  
su m m e r, w h e n  tra p p in g  a n d  h u n tin g  a re  no  g o o d , th e  v illa g e rs  m a d e  re g u la r  b o a t  trip s  d o w n  th e  
B la ck  R iv e r  a n d  th e  P o rc u p in e  to  F o rt Y u k o n  to  v is it  re la t iv e s  a n d  fly  o u t fo r  jo b s . B u t th e  r iv e r  
c o n tin u e d  to  b e  u se d  fo r  th e se  p u rp o se s  a s  w e ll.

T h e  B L M  S ta te  D ire c to r  d e c id e d  in  1980 th a t th e  B la c k  R iv e r  w a s  n a v ig a b le  a t s ta te h o o d  from  
th e  P o rc u p in e  u p  to  W o o d  R iv e r , b a se d  on  its  h is to r ia n 's  rep o rt. P a r t  o f  th e  r iv e r  c o n s is ts  o f  
d e a d -e n d  s lo u g h s  a n d  o x b o w  la k e s  d u r in g  th e  su m m e r , b u t a t Hie re q u e s t  o f  the  V illa g e  o f  
C h a lk y ts ik , th e  B L M  d e te rm in e d  th a t  th e y  w e re  n a v ig a b le  too .

T h e  S ta te  o f  A la s k a 's  c o m p la in t  p le a d s , a n d  th e  U n ite d  S ta te s  a d m its , th a t th e  U n ite d  S ta tes  
"does n o t c o n s id e r  i ts e lf  b o u n d "  by  th e se  p a s t  d e te rm in a tio n s  th a t a ll th re e  r iv e rs  w ere  n av ig ab le  
at s ta te h o o d . T h e  s ta te  c la im s  th a t its  in a b ility  to  a sc e r ta in  w ith  f in a lity  w h e th e r  th e  U n ite d  
S ta tes  c o n c e d e s  n a v ig a b ility  a t s ta te h o o d  fo r  p u rp o se s  o f  t i t le  in  th e  s ta te  im p e d e s  its  lan d  a n d  
w a te r re s o u rc e  m a n a g e m e n t a n d  its  a b ility  to  p ro v id e  p u b lic  in fo rm a tio n . It th e re fo re  so u g h t a
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T h e  fe d e ra l g o v e rn m e n t a n d  th e  N a tiv e  c o rp o ra tio n s  m o v e d  to  d ism iss . T h e ir  th e o ry  w as th a t  
b e c a u s e  th e  U n ite d  S ta te s  w a s  n o t a t th a t  tim e  a sse r t in g  a  c la im , so v e re ig n  im m u n ity  h a d  n o t 
b ee n  w a iv e d  u n d e r  th e  Q u ie t T i t le  A c t, so  th e  c o u r t  h a d  n o  ju r is d ic t io n  to  e s ta b lish  th a t  th e  
U n ite d  S ta te s ' c la im , i f  it e v e r  c h o s e  to  a s se rt  o n e , w a s  in v a lid . T h e  N a tiv e  c o rp o ra tio n s  s to o d  to 
o b ta in  t i t le  to  th e  riv e rb e d s , a p p a re n tly  in  a d d itio n  to  th e  t i t le  th e y  h a d  a lre a d y  o b ta in e d  to  o th e r  
lan d  on  th e  a s su m p tio n  th a t th e y  w o u ld  n o t re c e iv e  th e  r iv e rb e d s , i f  th e  r iv e rs  w e re  h e ld  to  be 
n o n n a v ig a b le  a t  s ta te h o o d .

T h e  d is tr ic t  ju d g e  d e n ie d  th e  m o tio n  to  d ism iss . [F N 6] H e  re a so n e d  th a t  " th e  la c k  o f  a  b in d in g  
d e te rm in a tio n  re g a rd in g  th e  n a v ig a b ili ty  o f  th e  a ffe c te d  r iv e rs  le a d s  p re c is e ly  to  th e  k in d  o f  
c lo u d  o n  th e  S ta te 's  t i t le  th a t q u ie t  t i t le  s ta tu te s  e x is t  to  re m e d y ,"  a n d  th e re  w a s  a  r ip e  c o n tro v e rsy  
b e c a u se  th e  U n ite d  S ta te s  re fu se d  to  b in d  i ts e lf  b y  d is c la im in g  a n  in te re s t, a n d  "b eh in d  th e  
rh e to r ic  ... th e re  w a s  in  fa c t  a  d is p u te  b e tw e e n  th e  p a r t ie s  o v e r  o w n e rs h ip  o f  th e  r iv e rb e d s ."  T h e  
U n ite d  S ta te s  re fu se d  to  a d m it o r  d e n y  th e  S ta te  o f  A la sk a 's  a v e rm e n t th a t  th e  th re e  r iv e rs  w e re  
n a v ig a b le  a t  s ta te h o o d , o n  th e  th e o ry  th a t  n a v ig a b ili ty  w a s  a  p u re  q u e s tio n  o f  law . T h e  d is tr ic t  
c o u rt h e ld  th a t It w as a  q u e s tio n  o f  fa c t o r  a  m ix e d  q u e s tio n , so  th a t it h a d  to  be  d e n ie d  o r  e lse  b e  
d e e m e d  a d m itte d . L e ss  a b s tra c tly , th e  d is tr ic t  ju d g e  c h a ra c te r iz e d  th e  U n ite d  S ta te s  a s  "p lay in g  
d o g  in  th e  m a n g e r ."  T h a t  re fe rs  to  a  d o g  th a t  f in d s  fo o d  fo r  c h ic k e n s  a n d  d u ck s  in  a  m a n g e r, 
d o es  n o t e a t  it, b u t  k e e p s  th e  d u c k s  a n d  c h ic k e n s  o u t  so  th a t  th e y  c a n n o t e a t th e  fo o d  to  w h ic h  
th e y  a re  e n title d . "W h e n  th e  U n ite d  S ta te s  c a s ts  i t s e l f  in  th e  ro le  o f  d o g  in  th e  m a n g e r , [it has] 
m a d e  a  s u f f ic ie n t  'c la im ' to  th e  g ra in  it w ill n o t c o n su m e "  fo r  its  c la im  to  b e  * 1 1 6 0  c o g n iz a b le  
u n d e r  th e  Q u ie t  T it le  A c t, a n d  "w e sh o u ld  se n d  it o n  its  w ay ."  J u d g m e n t w a s  e n te re d  q u ie tin g  
title  to  th e  r iv e rb e d s  o f  th e  th re e  r iv e rs  in  th e  S ta te  o f  A la s k a  b a s e d  o n  n a v ig a b ili ty  a t  s ta teh o o d . 
T h e  U n ite d  S ta te s  h as  a p p e a le d , b u t th e  N a tiv e  C o rp o ra tio n s  a ffe c te d  h a v e  no t.

F N 6 . T h e  U n ite d  S ta te s  f ile d  an  in te rlo c u to ry  a p p e a l , b e fo re  ju d g m e n t  w a s  e n te red . It 
w a s  d is m is se d  b e c a u s e  th e re  w as n o  f in a l ju d g m e n t . A la s k a  v. U n ite d  S ta te s , 64  F .3d  
1352 (9 th  C ir. 1995).

A N A L Y S IS
[1] W e  re v ie w  d ism issa l on  th e  p le a d in g s  d e  n ov o . [F N 7]

F N 7. M c G a n n  v . E rn s t  &  Y o u n g , 102 F .3 d  3 9 0 , 3 9 2  (9 th  C ir. 1996).

I. "C la im s  a n  in te re s t ."

T h e  Q u ie t T i t le  A c t a llo w s  su its  a g a in s t  th e  U n ite d  S ta te s  to  a d ju d ic a te  d isp u te d  title s  in rea l 
p ro p e rty  "in  w h ic h  th e  U n ite d  S ta te s  c la im s  a n  in te re s t."  [F N 8 ] T h e  U n ite d  S ta te s  a rg u e s  th a t 
b e c a u s e  it  re fu se d  to ta k e  a  p o s itio n  in  its  a n s w e r  a s  to  w h e th e r  it c la im e d  o r  d id  n o t c la im  an  
in te re s t in  th e  r iv e rb e d s , th e y  w e re  n o t la n d  in  w h ic h  it " c la im s  a n  in te re s t,"  so  the  d is tr ic t  c o u r t 
la c k e d  ju r is d ic t io n .

declaratory judgm ent against the United States and the native regional and village corporations
owning land along the rivers, Doyon and Chalkytsik, to establish that the three rivers as
described above were navigable at statehood, and that the state held title to their beds.
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FN8. 28 U.S.C. § 2409a(a).

[2 ][3 ] T h e  U n ite d  S ta te s ' a rg u m e n t is  th a t  it c u rre n tly  m a k e s  n o  fo rm a l a s se rtio n  o f  a n y  c la im  to  
th e  r iv e rs , th a t  th e  f in a l d e te rm in a tio n s  in  th e  d isp u te s  re g a rd in g  D o y o n 's  o b je c tio n  to  c o u n tin g  
th e  K a n d ik  a n d  N a tio n  r iv e rb e d s  a g a in s t its  a c re a g e  e s ta b lish e d  th a t it h a d  no  c la im  a s  o f  th a t 
t im e , a n d  it h as  n o t in te rfe re d  w ith  a n y  a sse rtio n  o f  a  c la im  o r  u sa g e  b y  th e  s ta te  o f  th e  th re e  
r iv e rs . T h e  U n ite d  S ta te s  a lso  a rg u e s  th a t u n til  it " c la im s  a n  in te re s t,"  th e  d isp u te  is n o t r ip e  fo r 
p u rp o se s  o f  A rtic le  HI ju r is d ic t io n . W e  n eed  n o t c o n s id e r  th e  C o n s titu tio n a l  a rg u m e n t, b e c a u s e  it 
is  in  th is  c a s e  n o th in g  m o re  th a n  a  re s ta te m e n t o f  th e  s ta tu to ry  a rg u m e n t, a n d  th e  c a se  c an  be  

;r f  zed fu lly  o n  th e  s ta tu to ry  q u e s tio n s . T h e  Q u ie t  T i t le  A c t  m u s t  b e  c o n s tru e d  s tr ic tly  b e c a u se  
it w rN e s  so v e re ig n  im m u n ity , [FN 9] b u t  th a t  is  to o  g e n e ra l a  p o in t to  re so lv e  th e  c ase . T h e re  is 
no  cr.-.AiOlling a u th o r ity  c lo se ly  in  p o in t, an d  n e ith e r  s id e  c ite s  a n y , o n  th e  q u e s tio n  o f  w h a t 
c o n d u c t  b y  th e  U n ite d  S ta te s  a m o u n ts  to  "c la im [in g ] a n  in te re s t"  fo r  p u rp o se s  o f  Q u ie t T it le  A c t 
ju r is d ic t io n .

F N 9 . B lo c k  v. N o rth  D a k o ta , 461 U .S . 2 7 3 , 2 8 7 , 103 S .C t. 1 8 1 1 , 75  L .E d .2 d  840  (1 9 8 3 ).

T h e  U n ite d  S ta te s  a rg u e s  a s  a  m a tte r  o f  p o lic y  th a t  w e  s h o u ld  b e  c h a ry  o f  a llo w in g  th e  S ta te  o f  
A la sk a  to  b u rd e n  th e  fe d e ra l g o v e rn m e n t b y  re q u ir in g  it  to  s tu d y  a ll th e  w a te rs  o f  its  e x p a n se  on  
p a in  o f  lo s in g  t i t le  to  th e m . B a s ic a lly  i t  say s  it  h a s  to  b e  a  "d o g  in  th e  m a n g e r ,"  b e c a u s e  the  S ta te  
o f  A la s k a  is to o  b ig  fo r  it to  k n o w  a b o u t  in a n y  d e ta il. T h is  is a  s e r io u s  p o in t, th o u g h  in  th e  fo rty  
y e a rs  s in c e  s ta te h o o d , w ith  its  e n o rm o u s  fle e ts  o f  fe d e ra l a irc ra f t, s a te ll i te  p h o to g ra p h s , a rc h iv e s  
o f  a e r ia l  p h o to g ra p h s , a n d  la rg e  s ta ffs  o f  e m p lo y e e s  p a tro ll in g  A la s k a , th e  fe d e ra l g o v e rn m e n t 
h as  n o t b e e n  e n tire ly  h e lp le s s  in  its  a b ility  to  m a k e  d e c is io n s  a b o u t its  in te re s ts  in  th e  s ta te .

T h e re  is  a lso  a  se r io u s  p o licy  c o n c e rn  in  fav o r o f  a llo w in g  re s o lu tio n  o f  d is p u te s  b a s e d  on  th e  
U n ite d  S ta te s ' in c h o a te  c la im  to  e v e ry th in g  in  A la s k a  b u t  w h a t it  h a s  d isc la im e d . E v e n tu a lly  all 
th e  w itn e s s e s  w ill b e  d e a d , re d u c in g  th e  re lia b ili ty  o f  l it ig a tio n . S o m e o n e  w h o  u se d  o n e  o f  th e se  
r iv e rs  in  1959  a t  a g e  20  is  n o w  60 . T h e  p o p u la tio n  in  th e  a re a  w a s  so  sp a rse  a t  a ll re le v a n t 
t im e s - p r o b a b ly  n o  m o re  th a n  a  c o u p le  o f  h u n d re d  p e o p le  w h o  m ig h t h a v e  u se d  th e  th re e  r iv e rs  
d u rin g  th e  re le v a n t  t im e , m o s t to o  y o u n g  to  h av e  re le v a n t k n o w le d g e  o r  to o  o ld  to  h a v e  su rv iv ed  
th e  fo r ty  y e a rs  s in c e  s t a te h o o d - th a t  a  fe w  d e a th s  b y  o ld  a g e  c an  re m o v e  m o s t o r  a ll th e  
k n o w le d g e a b le  w itn e sse s . A lso , a  s ta te  e n title d  a s  o f  1 959  to  a ll th e  in c id e n ts  o f  o w n e rs h ip  in  its  
r iv e rs , y e t s till  d e p r iv e d  o f  c le a r  t i t le  fo rty  y e a rs  la te r , is e ffe c t iv e ly  d e p r iv e d  o f  w h a t it is  e n title d  
to  u n d e r  th e  e q u a l  fo o tin g  d o c tr in e .

F o r  th e  N a tio n  a n d  K a n d ik  R iv e rs , th e re  c an  b e  n o  q u e s tio n  th a t th e  U n ite d  S ta te s  d id  in  fac t 
a c tiv e ly  a s s e r t  a  c la im  o f  o w n e rsh ip . T h e  B u re a u  o f  L a n d  M a n a g e m e n t to o k  th e  p o s itio n  in th e  
D o y o n  c a se , b e fo re  th e  a d m in is tra tiv e  la w  ju d g e  a n d  * 1 1 6 1  b e fo re  th e  A la sk a  N a tiv e  C la im s  
A p p ea l B o a rd , th a t th e  K a n d ik  an d  N a tio n  w e re  n o t n a v ig a b le  a t  s ta te h o o d . I ts  a rg u m e n t fo r  w hy  
th a t sh o u ld  n o t sa tis fy  th e  " c la im s  a n  in te re s t"  re q u ire m e n t o f  th e  Q u ie t T i t le  A c t  f lo a ts  a w ay  
w h en  w e  try  to  g e t h o ld  o f  it. T h e  U n ite d  S ta te s  g o v e rn m e n t, b y  its  o w n  litig a to rs , in a  fo rm a l, 
c o n s id e re d  w a y , fo r  th e  p u rp o se  o f  re d u c in g  th e  a m o u n t o f  d ry  lan d  it h a d  to  g iv e  N a tiv e  
c o rp o ra tio n s , d id  c la im  a n  in te re s t (w h ic h  w o u ld  p ass  to  D o y o n )  in  th e  r iv e rb ed s .

8



T h a t th e  U n ite d  S ta te s  d o e s  n o t say  th e  sa m e  th in g  n o w  a? th e n  d o es  n o t e lim in a te  th e  c lo u d  on  
th e  S ta te  o f  A la sk a 's  t i t le  th a t its  c la im  c re a ted . A f te r  a ll , th e  fed e ra l g o v e rn m e n t h as  n o w  ta k e n  
th re e  p o s itio n s : (1 ) th e  r iv e rs  w e re  n o t n a v ig a b le  a t  s ta te h o o d , so  w e  re ta in e d  o w n e rsh ip , an d  
n o w  D o y o n  o w n s  th e m  so  th e y  re d u c e  th e  a m o u n t o f  d ry  lan d  D o y o n  c a n  g e t fro m  us; (2 ) th e  
riv e rs  w e re  n a v ig a b le  a t  s ta te h o o d , so  w e  d id  n o t re ta in  t itle  a n d  th e y  d o  n o t c o u n t a g a in s t 
D o y o n 's  a c re a g e  (a f te r  th e  B L M  lo s t a t tw o  lev e ls  in  th e  a d m in is tra t iv e  a d ju d ic a tio n  a g a in s t 
D o y o n ); (3 ) w e  re fu se  to  ta k e  a  p o s itio n  on  w h e th e r  th e  r iv e rs  w e re  n a v ig a b le  a t s ta te h o o d , so  
th e  S ta te  o f  A la s k a  c a n n o t se ttle  t i t le  o n e  w ay  o r  th e  o th e r. T h e se  p o s itio n s  a re  n o t c o n s is te n t, 
a n d  h av e  n o th in g  in c o m m o n  e x c e p t  th a t (1 )  a n d  (3 )  se rv e d  w h a te v e r  w as th e  fed e ra l 
g o v e rn m e n t's  in te re s t a t th e  tim e . T h e re  is a p p a re n tly  n o th in g  to  s to p  th e  U n ite d  S ta te s  from  
ta k in g  a g a in  th e  p o s itio n  a t  a n y  tim e  in  th e  fu tu re , th a t  th e  r iv e rs  w e re  n o t n a v ig a b le  a t  s ta teh o o d . 
I ts  f irs t p o s itio n , a g a in s t D o y o n , e s ta b lish e s  th a t a t le a s t  o n e  fe d e ra l b u re a u 's  p e rso n n e l b e lie v e d  
th a t th a t is  th e  c o r re c t  p o s itio n .

[4] B y  re a d in g  th e  s ta tu te  i t s e l f  a n d  p e rfo rm in g  th e  tra d itio n a l e x e rc ise  o f  a ttr ib u tin g  a  ra tio n a l 
p u rp o se  to  th e  le g is la tu re , w e  c a n  a ttr ib u te  to  C o n g re ss  a  p u rp o se  o f  fu rn ish in g  a m e a n s  by  
w h ich  s ta te  g o v e rn m e n ts  can  re m o v e  c lo u d s  on  th e ir  t it le  c re a te d  b y  fe d e ra l a s se r tio n s  o f  c la im s. 
[F N 10] T h e  U n ite d  S ta te s  h as  c la im e d  n o n n a v ig a b ility , im p ly in g  fed e ra l o w n e rsh ip , b e fo re , a n d  
e x p re ss ly  re s e rv e s  th e  f re e d o m  to  a s se rt  it aga in . I f  th e  s ta te  c a n n o t g e t Q u ie t T it le  A c t 
ju r is d ic t io n , th e n  th e  p o te n tia l  c la im  w ill lu rk  o v e r  th e  s h o u ld e r  o f  s ta te  o ff ic ia ls  a s  th e y  try  to  
im p le m e n t a  c o h e re n t m a n a g e m e n t p la n  fo r  s ta te  w a te rw a y s . T o  o p p o se  any  m a n a g e m e n t 
in it ia tiv e  th a t  d if fe re d  fro m  fed e ra l p o lic ie s , th e  fed e ra l g o v e rn m e n t c o u ld  rev iv e  its  c la im , and  
th e re b v  p re v e n t s ta te  re g u la tio n  o f  th e  a ffe c te d  r iv e r  a n d  d e s tro y  c o h e re n c e  in s ta te  p o lic y  to  the  
e x te n t th a t  its  p ro g ra m  fo r  so m e  r iv e rs  w as c o o rd in a te d  w ith  its  p ro g ram  fo r o th e rs . C o n g re ss  
e x p re ss ly  p ro v id e d  a  s c h e m e  b y  w h ic h  th e  s ta te  g o v e rn m e n ts  can  q u ie t t i t le s  a g a in s t  fed e ra l 
c la im s. W h e n  th e  s ta te  g o v e rn m e n ts  w e re  fru s tra te d  b y  th e  s ta tu te  o f  l im ita tio n s  in  th e  Q u ie t 
T itle  A c t, C o n g re ss  re m o v e d  it  to  g iv e  s ta te s  m o re  p o w e r  to  q u ie t  t it le  a g a in s t th e  fed e ra l 
g o v e rn m en t. [FN 11] C o n g re ss  m u s t  h av e  m e a n t to  e m p o w e r  s ta te  g o v e rn m e n ts  to  e lim in a te  
c lo u d s  o n  th e ir  c la im e d  t it le  to  s ta te  lan d s , y e t it w o u ld  h av e  a c c o m p lish e d  v e ry  l it tle  in d e e d  i f  
th e  U n ite d  S ta te s  c o u ld  o b ta in  a  d ism issa l o f  a n y  s ta te  q u ie t t i t le  su it by  a d o p tin g  a  litig a tio n  
p o s itio n  o f  re fu s in g  to  s ta te  w h e th e r  it a sse rte d  a  c la im  o r  no t.

F N 10 . L o n g v ie w  F ib re  C o ., v. R a sm u sse n , 98 0  F .2 d  1307, 1311 (9 th  C ir. 1996).

F N 1 1 . P .L . 9 9 -5 9 5 , 100 S ta t. 3351  (1 9 8 6 ).

B o th  s id e s  u rg e  u s to  e x a m in e  s n ip p e ts  o f  le g is la tiv e  h is to ry . E v e n  w e re  le g is la tiv e  h is to ry  to  b e  
d e te rm in a tiv e , th e re  is  n o th in g  in a n y  o f  th e  sn ip p e ts  c ite d  a n s w e rin g  th e  q u e s tio n  o f  ju s t  w h a t 
the  U n ite d  S ta te s  m u s t d o  to  " c la im [ ] an  in te re s t"  fo r  p u rp o se s  o f  Q u ie t T it le  A c t ju r is d ic t io n . 
T h e  U n ite d  S ta te s  q u o te s  o n e  sn ip p e t th a t  say s  "c la im s  an  in te re s t,"  as th e  s ta tu te  d o e s , a s  th o u g h  
the  id e n tic a l w o rd s  in th e  le g is la tiv e  h is to ry  so m e h o w  e x p la in  o r  s tre n g th e n  th e  w o rd s  in th e  
s ta tu te . T h e y  d o  no t.

T h e  U n ite d  S ta te s  a rg u e s  th a t b e c a u s e  th e  A la sk a  N a tiv e  C la im s  A p p e a l B o a rd  m a d e  th e  final
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d e c is io n  fo r  th e  D e p a r tm e n t o f  th e  In te r io r , [F N 12 ] o n c e  it d e c id e d  th e  c a se  *1162 a g a in s t th e  
B L M , th e  B L M 's  c la im  w as n o  lo n g e r  th e  p o s itio n  o f  th e  D e p a rtm e n t. T h a t  a rg u m e n t d o es  n o t 
go  fa r  e n o u g h , b e c a u s e  u n til th e  B o a rd  ru le d , th e  B L M 's  p o s itio n  w a s  th e  p o s itio n  o f  the  
D e p a r tm e n t. T h e re  c a n  be  n o  q u e s tio n  th a t  from  th e  t im e  th e  B L M  a s se r te d  it'i p o s it io n  un til th e  
tim e  D o y o n  d e fe a te d  it b e fo re  th e  B o a rd , th e  D e p a r tm e n t a c tiv e ly  a n d  p o s itiv e ;;  a sse rte d  c la im s  
on  b e h a lf  o f  th e  U n ite d  S ta te s  to  th e  K a n d ik  a n d  N a tio n  r iv e rb ed s . A n d  a  p a s t a sse rtio n  o f  a 
c la im  b y  th e  B u re a u  o f  L a n d  M a n a g e m e n t h a s  b e e n  h e ld  to  b e  s u f f ic ie n t  to  a m o u n t to  an  
a s se r tio n  o f  a  c la im  fo r s ta tu te  o f  l im ita t io n s  p u rp o se s . [F N 13]

F N 1 2 . 4 3  C .F .R . § 4 .1 (b ) (5 )  (1 9 8 0 ).

F N 1 3 . S e e , e .g ., K n a p p  v . U n ite d  S ta te s , 6 3 6  F .2 d  2 7 9 ,2 8 3  (1 0 th  C ir. 1980).

[5] O n c e  th e  g o v e rn m e n t h as  fo rm a lly  a s se rte d  a  c la im  to  an  in te re s t in  la n d , a  s ta te  g o v e rn m e n t 
is e n ti t le d  to  t re a t  th e  lan d  a s  "real p ro p e rty  in  w h ic h  th e  U n ite d  S ta te s  c la im s  a n  in te re s t"  
[F N 14] re g a rd le s s  o f  w h e th e r  th e  U n ite d  S ta te s  h as  c e a s e d  a c tiv e ly  to  a s s e r t  its  c la im . B e c a u se  
th e  U n ite d  S ta te s  h as  a sse rte d  a  c la im , a n d  re ta in s  a u th o r ity  to  a s s e r t  it a g a in , th e  p a s t a s se rtio n  
o p e ra te s  a s  a  p re s e n t c lo u d  o n  th e  s ta te 's  title . I f  th e  U n ite d  S ta te s  d o e s  e le c t  to  d ro p  its  c la im , it 
can  u n ila te ra lly  d e s tro y  ju r is d ic t io n  o v e r  th e  Q u ie t T i t le  A c t su it s im p ly  b y  f il in g  a  d isc la im e r . 
[F N 15] O n c e  it f ile s  a  s e c tio n  (e )  d is c la im e r  p u rsu a n t to  th e  s ta tu te , th e n  it b e c o m e s  p la in  th a t  it 
no  lo n g e r  "c la im s  an  in te re s t"  fo r  p u rp o se s  o f  s e c tio n  (a ). T h e  c o h e re n t s c h e m e  o f  th e  Q u ie t 
T itle  A c t  re q u ire s  th e  f il in g  o f  a  s e c t io n  (e )  d is c la im e r  to  e lim in a te  th e  t it le  d is p u te  a r is in g  o u t o f  
th e  g o v e rn m e n t’s c la im .

F N 1 4 . 2 8  U .S .C . § 2 4 0 9 (a ) .

F N 1 5 . 2 8  U .S .C . § 2 4 0 9 a (e ).

B y c o n tra s t, in  th e  c a se  a t  b a r , th e  U n ite d  S ta te s  o n ce  a c tiv e ly  c la im e d  in lit ig a tio n  th a t  it o w n e d  
th e  r iv e rb e d s , a n d  in th is  lit ig a tio n  w h e n  p u t to  th e  te s t by  th e  d is tr ic t  c o u r t  re fu se d  to  f ile  a 
d is c la im e r , b e c a u s e  it w a n te d  to  re ta in  th e  p o w e r  to  a sse rt  a  c la im  in  th e  fu tu re . S in c e  th e  s ta tu te  
p ro v id e s  th a t  th e  U n ite d  S ta te s  c an  d e s tro y  ju r is d ic t io n  by  filin g  a  d is c la im e r , it w o u ld  be  
illo g ic a l to  c o n s tru e  it to  m e a n  th a t th e  U n ite d  S ta te s  c a n  a lso  d e s tro y  ju r is d ic t io n  by  filin g  a 
re fu sa l to  m a k e  a  d isc la im e r.

O u r  re c e n t  d e c is io n  in L e isn o i, Inc. v. U n ite d  S ta te s  [F N 16 ] fa c ili ta te s  d e c is io n . In  L e isn o i, th e  
fed e ra l g o v e rn m e n t h ad  n e v e r  a t an y  tim e  a sse rte d  a  c la im . A  N a tiv e  c o rp o ra tio n  su e d  to  q u ie t 
t it le  b e c a u s e  a p r iv a te  in d iv id u a l h a d  filed  a  la w su it  in  s ta te  c o u r t a s se rtin g  th a t th e  N a tiv e  
c o rp o ra tio n  d id  n o t  p ro p e rly  o b ta in  its  c o n v e y a n c e  from  th e  U n ite d  S ta te s , an d  th a t th e  U n ite d  
S ta te s  sh o u ld  d e c e r tify  th e  N a tiv e  c o rp o ra tio n  arid re v o k e  its  c o n v e y an c e . In c o n tra s t  to  the  case  
a t b ar, th e  U n ite d  S ta te s  e x p re ss ly  a n d  c o n s is te n tly  d e n ie d  th a t it had  a n y  c la im , a n d  filed  a 
d is c la im e r  o f  in te re s t  in  th e  Q u ie t  T i t le  A c t law su it. W c h e ld  th a t th e  c a se  w a s  p ro p e rly  
d ism isse d  fo r  lac k  o f  ju r is d ic t io n , a n d  th a t  th e  d is tr ic t  c o u rt p ro p e r ly  re fu se d  to  c o n firm  th e  
d is c la im e r  b e c a u s e  it had  n o  ju r is d ic t io n  to  d o  so , b e c a u s e  th e  g o v e rn m e n t had  n e v e r  d isp u te d  
th e  N a tiv e  c o rp o ra tio n 's  title . A lth o u g h  th e  p r iv a te  c la im a n t p u rp o rte d  to  d isp u te  th e  t itle  o n

10



b e h a lf  o f  th e  U n ite d  S ta te s , a t th e  t im e  th e  Q u ie t T it le  A c t  la w s u it  w a s  d is m is se d  th e  s ta te  c o u rt 
had  re n d e re d  ju d g m e n t  a g a in s t h is  c la im  a n d  e x p re ss ly  re m o v e d  a n y  c la im  th e  p r iv a te  c la im a n t 
h a d  p la c e d  o n  th e  N a tiv e  c o rp o ra tio n 's  title .

F N 1 6 . L e isn o i, In c . v. U n ite d  S ta te s , 170 F .3 d  1188  (9 th  C ir. 1999).

B y c o n tra s t  w ith  L e isn o i, in  th e  c a se  a t b a r  th e  U n ite d  S ta te s  ra th e r  th a n  a  p r iv a te  p a r ty  h as  
d isp u te d  th e  S ta te  o f  A la sk a 's  tit le . N o r  h as  it c la r if ie d  a n d  d is s ip a te d  any  a m b ig u ity  in  its  
p re v io u s  a sse rtio n  o f  t i t le  to  th e  N a tio n  a n d  K a n d ik  R iv e rs . In  L e isn o i th e  U n ite d  S ta te s  
a tte m p te d  to  f ile  a  fo rm a l d is c la im e r  o f  a ll in te re s t u n d e r  th e  Q u ie t T it le  A c t. [F N 1 7 ] A s is o f te n  
tru e  in  c a se s  f ile d  b y  p r iv a te  c it iz e n s  n o m in a lly  o n  b e h a l f  o f  th e  U n ite d  S ta te s , th e  p r iv a te  
c itiz en 's  c la im  d id  n o t * 1 1 6 3  a t a ll re p re se n t  any  p o s itio n  th a t  the J n i te d  S ta te s  h a d  e v e r  ta k e n , 
a n d  th e re  w a s  a n d  h a d  b e e n  n o  d is p u te  a t  a ll b e tw e e n  th e  U n ite d  S ta te s  a n d  th e  d e fe n d a n t  in  th e  
"on  b e h a lf  o f '  law su it.

F N 17 . 28  U .S .C . § 2 4 0 9 a (e ).

B y  c o n tra s t, in  th e  c a se  a t  b a r , th e  U n ite d  S ta te s  i t s e l f  h as  fo rm a lly  c la im e d  th a t th e  K a n d ik  a n d  
N a tio n  w e re  n o n n a v ig a b le  a t s ta te h o o d  so  th a t it re ta in e d  t i t le  a n d  th e  S ta te  o f  A la s k a  d id  n o t 
o b ta in  title . T h e  U n ite d  S ta te s  fo rm a lly  a d m itte d  th e  S ta te  o f  A lask a 's  a v e rm e n t th a t  th e  U n ite d  
S ta te s  "d o es  n o t c o n s id e r  i ts e l f  b o u n d  fo r  p u rp o se s  o f  t i t le  b y  th e  B L M 's  p a s t  n a v ig a b ility  
d e te rm in a tio n s ."  [F N 18] T h a t is , th e  U n ite d  S ta te s  p le a d e d  th a t it d id  n o t c o n s id e r  i t s e l f  b o u n d  
to  m a in ta in  its  so m e tim e  p o s itio n  th a t  th e  r iv e rs  w e re  n av ig a b le . In  re s p o n s e  to  th e  S ta te  o f  
A la sk a 's  a v e rm e n ts  th a t th e  K a n d ik , N a tio n  a n d  B la c k  w e re  n a v ig a b le  a t s ta te h o o d , th e  U n ite d  
S ta te s  p le a d e d  th a t th e se  a lle g a tio n s  o f  n a v ig a b ili ty  " c o n s is t o f  c o n c lu s io n s  o f  la w  n o t re q u ir in g  
an  a n sw er."  [F N 19] T h is  w as n o t  m e re ly  an  e a rly  p le a d in g  b e fo re  th e  U n ite d  S ta te s  se ttle d  o n  its  
p o s itio n ; it w a s  th e  c o n s id e re d  p o s itio n  o f  th e  U n ite d  S ta te s  m a in ta in e d  to  p re s e rv e  w h a t it sa w  
as  a r ig h t to  e le c t a t a n y  tim e  in  th e  fu tu re  to  a s se r t  n o n n a v ig a b ility . T h e  S u p re m e  C o u rt h as  
h e ld  th a t  n a v ig a b ility  " in v o lv e[s]  q u e s tio n s  o f  la w  in s e p a ra b le  fro m  th e  p a r t ic u la r  fa c ts  to  w h ich  
th e y  a re  a p p lie d ,"  and  n a v ig a b ili ty  o f  a  p a r t ic u la r  r iv e r  "is , o f  c o u rse , a  fa c tu a l q u e s tio n ."  [F N 20] 
T h u s  th e  d is tr ic t  c o u rt w a s  c o r re c t  u n d e r  R u le  8 [F N 21 ] in  t re a tin g  th e  g o v e rn m e n t 's  " fa ilu re  to  
deny" th e  fac tu a l a v e rm e n ts  o f  n a v ig a b ili ty  a s  a d m is s io n s  o f  th e  fac t, a n d  th e  e x p re ss  re s e rv a tio n  
o f  its  r ig h t to  c h a n g e  its  p o s itio n  a n d  a s se r t  n o n n a v ig a b ili ty  a s  m a in ta in in g  th e  d isp u te . T h e  
U n ite d  S ta te s  can  n o  m o re  re fu se  to  a n s w e r  th e  m ix e d  q u e s tio n  a v e rm e n t o f  n a v ig a b ili ty  th a n  a 
p e rso n a l in ju ry  d e fe n d a n t c o u ld  re fu se  to  a n s w e r  th e  m ix e d  q u e s tio n  a v e rm e n t th a t  it h a d  a c te d  
n eg lig e n tly . T h e re  re m a in s  a  liv e  d is p u te  b e tw e e n  th e  U n ite d  S ta te s  a n d  th e  S ta te  o f  A la sk a  
re g a rd in g  w h e th e r  th e  N a tio n  a n d  K a n d ik  R iv e rs  w e re  n a v ig a b le  a t  s ta te h o o d . T h a t  su ff ic e s  fo r 
ju r is d ic t io n  u n d e r  su b se c tio n  (a ) o f  th e  s ta tu te . [F N 22]

F N 18 . A m e n d e d  c o m p la in t  ^  3 0 ; A n sw e r  U 30 .

FN19. Id. UK 2 1 ,22 ,23 .

F N 20. U n ite d  S ta te s  v. A p p a la c h ia n  E le c tr ic  P o w e r  C o ., 311 U .S . 3 7 7 , 4 0 4 -0 5 , 61 S .C t.
2 9 1 , 85 L .E d . 243  (1 9 4 0 ); se e  a lso  N e w  Y o rk  S ta te  D e p t, o f  E n v iro n m e n ta l
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Conservation, 954 F.2d 56, 60 (2d Cir. 1992).

F N 2 1 . F e d .R .C iv .P . 8(d).

F N 2 2 . 28  U .S .C . § 2 4 0 9 a (a ).

[6] T h e  U n ite d  S ta te s , in  its  b r i e f  b e fo re  u s, a rg u e s  th a t  "ev en  i f  th e  q u e s tio n  o f  n a v ig a b ili ty  
re q u ire s  a n  a n sw e r , th e  d is tr ic t  c o u r t  s h o u ld  h a v e  p e rm itte d  th e  U n ite d  S ta te s  to  a m e n d  its 
a n sw e r  to  p ro v id e  o n e ."  T h a t  w o u ld  b e  a  s tro n g  a rg u m e n t, h a d  th e  U n ite d  S ta te s  a sk e d  th e  
d is tr ic t  c o u r t  fo r  lea v e  to  a m e n d . B u t i t  d id  n o t. E v e n  a f te r  it lo s t in  d is tr ic t  c o u r t  on  
n a v ig a b ili ty , a n d  f ile d  a  m o tio n  fo r  re c o n s id e ra t io n , th e  U n ite d  S ta te s  d id  n o t se e k  le a v e  to  
a m en d . T h e  U n ite d  S ta te s  s tu c k  so  f irm ly  to  its c o n te n tio n  th a t  it d id  n o t h av e  to  a n s w e r  th e  
n a v ig a b ili ty  a v e rm e n t, th a t  it n e v e r  a sk e d  fo r  p e rm is s io n  to  a n s w e r  th e  a v e rm e n t e v e n  a f te r  th e  
d is tr ic t  c o u r t  d e c id e d  it  had  to  a n sw e r. W h e re  a  p a rty  n e v e r  a sk e d  fo r  p e rm is s io n , its  a rg u m e n t 
th a t th e  "d is tr ic t  c o u r t sh o u ld  h a v e  p e rm itte d "  is  w ith o u t fo rce .

[7] "W e h a v e  p e rm itte d  o n ly  n a r ro w  a n d  d is c re tio n a ry  e x c e p tio n s  to  th e  g e n e ra l ru le  a g a in s t 
c o n s id e r in g  issu e s  fo r  th e  f irs t t im e  o n  a p p e a l. T h e y  a re  (1 )  w h e n  re v ie w  is  n e c e s sa ry  to  p re v e n t 
a  m isc a rr ia g e  o f  ju s t ic e  o r  to  p re s e rv e  th e  in te g rity  o f  th e  ju d ic ia l  p ro c e ss ... ."  [F N 2 3 ] In  tw o  
o th e r  c a se s , B la c k  a n d  Ja c k s o n , w e  h e ld  th a t  w h e re  a  p a r ty  d id  n o t s e e k  lea v e  to  a m e n d  a  
p le a d in g  in  th e  lo w e r  c o u rt, w e  w o u ld  n o t  re m a n d  w ith  in s tru c tio n s  to  g ra n t le a v e  to  a m en d . 
[F N 24] W h e re  a  p a rty  d o e s  n o t  a sk  th e  * 1 1 6 4  d is tr ic t  c o u r t  fo r  le a v e  to  a m e n d , " th e  re q u e s t  [on  
a p p e a l]  to  re m a n d  w ith  in s tru c tio n s  to  p e rm it  a m e n d m e n t c o m e s  to o  la te ."  [F N 25] T h is  c a se  
d o es  n o t fa ll w ith in  th e  e x c e p tio n  fo r m isc a rr ia g e s  o f  ju s t ic e  a n d  p re s e rv in g  th e  in te g r ity  o f  th e  
ju d ic ia l  p ro c e ss . T h e  U n ite d  S ta te s  h as  a t  v a r io u s  t im e s  ta k e n  p o s itio n s  o n  b o th  s id e s  o f  th e  
p ro p o s itio n  th a t  th e  K a n d ik  a n d  N a tio n  R iv e rs  w e re  n a v ig a b le  a t  s ta te h o o d . T h e re  is  n o  in ju s tic e  
in  h o ld in g  th e  U n ite d  S ta te s  to  a  d e te rm in a tio n  o f  n a v ig a b ili ty  b a s e d  u p o n  its  o b d u ra te  re fu sa l to  
a n sw e r th e  a v e rm e n t o f  n a v ig a b ili ty ;  th e  U n ite d  S ta te s  re a c h e d  th e  s a m e  c o n c lu s io n  in  th e  
d e te rm in a tio n  o f  t h t  A la s k a  N a tiv e  C la im s  R e v ie w  B o ard , a n  a d ju d ic a tiv e  o rg a n  o f  th e  
D e p a r tm e n t o f  th e  In te rio r.

F N 2 3 . Jo v a n o v ic h  v. U .S ., 8 13  F .2 d  1035 , 1037  (9 th  C ir .1 9 8 7 ).

F N 2 4 . B la c k  v . P a y n e , 591 F .2 d  83 , 89  (9 th  C ir . 197 9 ); J a c k s o n  v. A m e ric a n  B a r
A ss o c ia t io n , 53 8  F .2 d  8 2 9 , 833  (9 th  C ir . 1976).

F N 2 5 . J a c k s o n , 53 8  F .2 d  a t  833.

T h e  B la ck  R iv e r
[8] T h e  B la c k  R iv e r  is a  h a rd e r  c a se  fo r  th e  S ta te  o f  A la sk a , b e c a u s e  th e  fed e ra l g o v e rn m e n t 

h e ld  o f f  o n  a s se r t in g  its  p o s itio n  u n til  a f te r  D o y o n 's  a d m in is tra t iv e  litig a tio n  w a s  re so lv e d  a s  to  
th e  N a tio n  a n d  K a n d ik , a n d  th e n  th re w  in  th e  to w e l w ith o u t  fo rc in g  D o y o n  th ro u g h  a n o th e r  
a d m in is tra t iv e  p ro c e e d in g , I t  is  p la in  fro m  th e  re c o rd  th a t  th e  U n ite d  S ta te s  a p p lie d  th e  
a d m in is tra tiv e  d e c is io n  fo r  th e  K a n d ik  a n d  N a tio n  R iv e rs  in  d e c id in g  w h a t its  p o s itio n  w o u ld  be  
on  th e  B la c k  R iv e r , a n d  w o u ld  p ro b a b ly  h av e  fo llo w e d  it h ad  i t  c o m e  o u t  th e  o th e r  w ay . T h a t
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c u ts  in  fa v o r  o f  ju r is d ic t io n , b e c a u s e  th e  s ta te  o f f ic ia ls  k n o w  th a t  th e  fe d e ra l g o v e rn m e n t 
c o n s id e rs  th e  B la c k  to  b e  lik e  th e  K a n d ik  a n d  N a tio n , a n d  i f  it a s s e r ts  a  c la im  on  th o s e  riv e rs , it 
w ill m o s t p ro b a b ly  a s s e r t  a  c la im  o n  th e  B la ck . B u t  t h e  U n i t e d  S t a t e s  h a s  n e v e r ,  s o  f a r  a s  t h e  

r e c o r d  s h o w s ,  e x p r e s s l y  a s s e r t e d  a  c l a i m  o n  t h e  B l a c k ,  w h i c h  c u t s  a g a i n s t  j u r i s d i c t i o n .

A rg u ab ly  u n d e r  o u r  d e c is io n  in  S h u ltz  v. D e p a r tm e n t o f  A rm y , [F N 2 6 ] th e  U n ite d  S ta te s  h as  n o t  
d o n e  e n o u g h  to  m a k e  a  c a u se  o f  a c tio n  re g a rd in g  th e  B la c k  R iv e r  to  a c c ru e , fo r p u rp o se s  o f  th e  
s ta tu te  o f  l im ita t io n . B u t it is  p o ss ib le  th a t  a  c la im  is s u b s ta n tia l  e n o u g h  fo r  ju r is d ic t io n  e v e n  i f  
l im ita tio n s  a g a in s t  a  p r iv a te  l it ig a n t h as  n o t y e t b e g u n  to  run . W e  d is tin g u is h e d  b e tw e e n  
e a se m e n t c a s e s  l ik e  S h u ltz  an d  d is p u te s  o v e r  t i t le  th a t  w o u ld  g iv e  r is e  to  p o sse sso ry  r ig h ts  in 
M ich e l v. U n ite d  S ta tes . [F N 2 7 ] A lso , b e c a u s e  C o n g re s s  in  1986  e lim in a te d  th e  Q u ie t T itle  A c t 
s ta tu te  o f  l im ita t io n s  w h e re  s ta te  g o v e rn m e n ts  b r in g  th e  su its , th e  " c la im s  a n  in te re s t"  la n g u a g e
in  th e  ju r is d ic t io n -g ra n t in g  s u b se c tio n  [F N 2 8 ] h a s  b e e n  c u t lo o se  fro m  th e
ju r is d ic t io n - te rm in a tin g  p ro v is io n  b a r r in g  p r iv a te  a c t io n s  u n le s s  b ro u g h t w ith in  tw e lv e  y e a rs  o f  
" the  d a te  u p o n  w h ic h  it a c c ru e d ."  [F N 29]

F N 2 6 . S h u ltz  v . D e p a r tm e n t o f  A rm y , 8 8 6  R 2 d  1 1 5 7  (9 th  C ir. 1 9 89 ) (e v e n  b u ild in g  a
fe n c e , g a te , a n d  g u a rd h o u se  w e re  n o t e n o u g h  to  p u t  a  p e rs o n  o n  n o tic e  th a t  th e  a rm y
c la im e d  th e  r ig h t to  c o n tro l  a  r ig h t o f  w ay ).

F N 27 . M ic h e l  v. U n ite d  S ta te s , 65  F .3 d  130 (9 th  C ir. 1995).

F N 28 . 2 8  U .S .C . § 2409t»(a).

F N 29 . 2 8  U .S .C . § 2 4 0 9 (g ).

W e h a v e  h e ld  th a t  th e  s ta tu te  o f  l im ita t io n s  p o r tio n  o f  th e  Q u ie t  T i t le  A c t "d o es  n o , re q u ire  th a t 
th e  U n ite d  S ta te s  c o m m u n ic a te  its  c la im  in  c le a r  a n d  u n a m b ig u o u s  te rm s ,"  w h ic h  a rg u e s  in  fa v o r  
o f  ju r is d ic t io n , b u t  th a t a c a u se  o f  a c tio n  d o es  n o t a c c ru e  fo r  l im ita t io n s  p u rp o se s  "w h en  th e  
U n ite d  S ta te s ' c la im  is a m b ig u o u s  o r  v ag u e ."  [F N 30]

F N 3 0 . S ta te  o f  C a lifo rn ia  v. Y u b a  G o ld fie ld s , In c ., 7 5 2  F .2 d  3 9 3 , 3 9 7 (9 th  C ir. 1985).

O u r  re c e n t  d e c is io n  in L e isn o i [F N 31] s e e m s  to  us to  b e  an  in s u p e ra b le  b a r r ie r  to  ju r is d ic t io n  
re g a rd in g  th e  B la c k  R iv e r . L e isn o i h o ld s  th a t b e c a u s e  s u b s e c tio n  (a )  o f  th e  Q u ie t T it le  A c t 
re q u ire s  th a t t i t le  b e  " d isp u te d ,"  [F N 3 2] th e re  m u s t b e  a  d is p u te  b e tw e e n  th e  U n ite d  S ta te s  a n d  
th e  p la in t i f f  in  th e  Q u ie t  T it le  A c t su it. [F N 33 ] T h e re  h a s  n e v e r  * 1 1 6 5  b ee n  a  d is p u te  b e tw e e n  
th e  U n ite d  S ta te s  a n d  th e  S ta te  o f  A la s k a  o v e r  th e  B la c k  R iv e r . T h e  U n ite d  S ta te s  re se rv e s  th e  
rig h t to  s ta r t  a  d is p u te , a n d  h a s  n o t d is c la im e d  a n y  in te re s t. T h e re  m a y  w e ll b e  a  d isp u te  a t so m e  
tim e , c o n s id e r in g  th a t th e  fe d e ra l p o s itio n  o n  th e  B la c k  s im p ly  fo llo w e d  th e  a d m in is tra t iv e  
d e te rm in a tio n  o n  th e  K a n d ik  a n d  N a tio n , a n d  it h as  ta k e n  c o n f l ic tin g  p o s itio n s  on  th o se  rivers. 
B u t w h a te v e r  d is p u te  th e re  m a y  b e , it h a s  n o t y e t  o c c u rre d . T h e  e x p re s s  fed e ra l re se rv a tio n  o f  
r ig h ts  is n o t to  re v e r t  to  a  p o s i tio n  p re v io u s ly  h e ld , a s  w ith  th e  K a n d ik  a n d  N a tio n , b u t to  a d o p t a 
p o s itio n  n e v e r  p re v io u s ly  tak en .
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FN31. Leisnoi, Inc. v. United States, 170 F.3d 1188 (9th Cir. 1999).

F N 3 2 . 2 8  U .S .C . § 2 4 0 9 a (a ).

F N 33 . L e isn o i, 170 F .3 d  a t 1191-92.

T h is  is  n o t  to  sa y  th a t th e  S ta te  o f  A la s k a  o u g h t n o t to  b e  a b le  to  su e  to  q u ie t  t i t le  in  th e  B lack  
R iv e r. A rg u a b ly  it  sh o u ld . F o rty  y e a rs  a f te r  s ta te h o o d , it o u g h t to  b e  a b le  to  m a n a g e  its  p ro p e rty  
k n o w in g  w h a t is  its  p ro p erty . A n d  th e  lit ig a tio n , i f  th e re  is  to  b e  lit ig a tio n , o u g h t to  tak e  p la ce  
w h ile  w itn e s se s  w ith  p e rso n a l k n o w le d g e  a re  s till a liv e  to  te s tify . T h e  d is tr ic t  c o u rt 's  c o n c ern s  
a b o u t th e  fe d e ra l "d o g  in  th e  m a n g e r"  p o s tu re  a re  w e ll tak en . B u t th e  s ta tu to ry  lan g u ag e  as 
c o n s tru e d  in  L e isn o i n e v e r th e le s s  le a v e s  th e  d is tr ic t  c o u rt w ith o u t ju r is d ic t io n  to  q u ie t  t i t le  in th e  
B la c k  R iv e r. A  t i t le  c a n n o t b e  sa id  to  b e  "d isp u te d "  b y  th e  U n ite d  S ta te s  i f  it  h a s  n e v e r  d isp u te d  
it. T h e  s ta tu te  a s  it  s ta n d s  d o e s  n o t  e n a b le  us to  re p a ir  th is  p ra c tic a l  p ro b le m . W e  a re  c o m p e lle d  
to  re v e rse  th e  d is tr ic t  c o u rt 's  ju d g m e n t  in so fa r  a s  it s p o k e  to  th e  B la c k  R iv e r , a n d  re m a n d  th e  
ca se  so  th a t  th e  c la im  c a n  b e  d is m is se d  fo r la c k  o f  ju r is d ic t io n  a s  to  th e  B la c k  R iver.

II. In d ia n  lan d s .

T h e  U n ite d  S ta te s  a rg u e s  th a t, to  th e  e x te n t w e  a ff irm , th e  d is tr ic t  c o u rt sh o u ld  be  req u ire d  to 
rew o rd  its  ju d g m e n t  to  e x c lu d e  In d ia n  lan d s  fro m  its sc o p e . T h e  N a tiv e  c o rp o ra tio n s  h av e  no* 
ap p e a led .

T h e  U n ite d  S ta te s  a rg u e s  th a t b e c a u s e  th e  Q u ie t T itle  A c t d o e s  n o t p e rm it su i t  a g a in s t  it to  q u ie t 
t it le  w ith  re s p e c t to  " tru s t o r  re s tr ic te d  In d ian  lan d s,"  [F N 34] th e  d is tr ic t  c o u r t  e rre d  in n o t 
e n te r in g  a  ju d g m e n t  e x c lu d in g  su c h  lan d s. [F N 35] T h e  U n ite d  S ta te s  d id  n o t p le a d  o r  o th e rw ise  
a lleg e  th a t th e re  a re  a n y  tru s t o r  re s tr ic te d  In d ia n  lan d s  a ffe c te d  by  th e  ju d g m e n t , b u t its  a n sw e r 
d id  say  th a t  " p re lim in a ry  re se a rc h  in d ic a te s  th e  p o ss ib le  p re se n c e  o f  in d iv id u a l la n d o w n e rs  o r 
N a tiv e  a llo tm e n t  c la im a n ts  o n  th e  s p e c if ie d  rive rs ."

F N 34 . 2 8  U .S .C . § 2 4 0 9 a (a ).

F N 35 . A p p e lla n t 's  B rie f, 4 0 -4 1 .

[9J[ 10] A  " c o lo ra b le "  c la im  th a t la n d  is In d ia n  .ru s t o r  re s tr ic te d  la n d  d e fe a ts  Q u ie t T itle  A c t 
ju r is d ic t io n , b u t a c la im  th a t  is  n o t  e v e n  "co lo rab le"  d o e s  not. [F N 3 6] T h e re  can  be  no  In d ian  
lan d s  in th e  b e d  o f  a  n a v ig a b le  r iv e r, b e c a u s e  su ch  u n d e rw a te r  lan d s  a s  a  m a tte r  o f  la w  w e re  held  
in  tru s t fo r th e  s ta te  by  th e  U n ite d  S ta te s  p rio r  to  s ta te h o o d , a n d  p a sse d  to  the  S ta te  o f  A laska  on  
s ta teh o o d . [F N 3 7 ] T h e  A la sk a  N a tiv e  A llo tm e n t A c t d id  n o t re se rv e  t itle  to  su b m erg ed  lan d s fo r 
fu tu re  a llo tm e n t a w ard s . [F N 3 8] L a n d s  g ra n te d  a s  N a tiv e  a llo tm e n ts  e x c lu d e  lan d s  u n der 
n av ig ab le  w a te rs . [F N 39]

F N 36 . S ta te  o f  A la s k a  v. B a b b itt, 182 F .3 d  6 7 2  (9 th  C ir. 1999).

F N 37 . M o n ta n a  v. U n ite d  S ta te s , 4 5 0  U .S . 5 4 4 , 5 5 1 -5 2 , 101 S .C t. 1245, 67  L .E d .2 d  4 93
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F N 3 8 . 43  U .S .C . §§ 2 7 0 -1 ,2 7 0 -3  (1 9 7 0 )  ( re p e a le d  in 1971).

F N 3 9 . In  re  F ra n k  R u lla n d , 41 D3LA 2 0 7  (1 9 7 9 ); In  re  H e rm a n n  K ro e n e r , 124 EBLA 5 7 , 
6 2 (1 9 9 2 ) ;  S ta te  o f  A la s k a , 1 1 9 IB L  A  2 6 0 ,2 7 1  (1 9 9 1 ).

T h e re  b e in g  n o  c o lo ra b le  c la im  to  a n y  In d ia n  lan d s  in  th e  b e d s  o f  th e  K a n d ik  an d  N a tio n  R iv e rs , 
th e  d is tr ic t  ju d g e  d id  n o t e r r  in  re je c tin g  th e  U n ite d  S ta te s ' p ro p o se d  la n g u a g e  in th e  ju d g m e n t.

* 1 1 6 6  C O N C L U S IO N

T h e  ju d g m e n t  is  A F F IR M E D  w ith  re s p e c t  to  th e  K a n d ik  a n d  N a tio n  R iv e rs  a n d  R E V E R S E D  
w ith  re s p e c t  to  th e  B la c k  R iv e r. A s to  th e  B la c k  R iv e r , th e  m a tte r  is  re m a n d e d  to  th e  D is tr ic t  
C o u rt w ith  in s tru c tio n s  to  d is m is s  fo r  lac k  o f  ju r is d ic t io n .

(1981); Shively v. Bowlby, 152 U.S. 1 ,49, 14 S .C t 548, 38L.Ed. 331 (1894); Pollard v.
Hagan, 44 U.S. (3 How.) 212,11 L.Ed. 565 (1845).
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OFFICS OF THE ATTORNEY GENERAL /  2 3 ? * £  *£%£££%

N o v e m b e r  1 5 , 1 9 9 6

Honorable Loren Leman 
Alaska Stitt Senate

Haocnhle Joe Green 
AlmOa. House o f Representatives

‘  Sbrfe Cijntol   ' *..............;
v  Juneau, A la sk a  9 9 8 f f i - lT 8 2 r ~’  *VA<5?A A? r /  '*

Rec-.Navigable Waters of Alaska s<
.. • * • * * • 1 ' '  .

Dear Senator Leman and Representative Green:
v s  ••»  . •

Wc are writing to respond to tha tsa qrotrtkmt you posed about the rtwtfc’a ’ 
navigable waters in your letter of April-17,1996, The questions are reprinted below with 
the responses. Please do not hesitate to contact os if  yon would like any further 
isfannatian.

Question 1- Background h fc w k k a  rsyartfiag tka •tato’s submerged lands 
and navigable waters jurisdictions and ownership authorities and responsibilities 
tbat are founded ta statute and the constitution.

. • A..H
Answer There are several general principles of states’ interests in navigable 

waters.' s .
A . *.

A. Tide: The sum has tide to lands underlying inland navigable -voters and the 
territorial Sta.

Alaska owns the submerged lands underfying navigable wafers and between 
mean high and mean low tide within its boundaries by victor o f die equal footing 
doctrine. (Under the equal footing doctrine, new states created from federal 
territories ire admitted VO (he Union with all of the powtxi of sovereignty and 
joiidictraa that pertain to the original states. Upon-tfae udmbska o f a state to the 
Union, the ride to Hkhds underlying navigable waters widrin die state passed to ths

tU -C S L M to  .r cy iv d  fdDO Ii y C.O.
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state as a nutter of constitutional right, subject only to the paramount federal 
power to control the waters for navigation m interstate and foreign cammmcc.

Alaska owns the submerged lands from mean low tide seaward three miles 
by virtue of tbe Submerged Lands Act of 1953, 43 U.S.C. $1301, made applicable 
to Aluka in sactioa 6(m) of fee Statehood Act This land does not pass under fbe 
equal tooting doctrine. The Submerged Lands Act also includes la d s  underlying 
inland navigable waters and between mom high and low lids, but this was 
onnocesFvy, because states take title to these leads automatically.

  P re s ts te h o o d  r te e rv a H o to  o f f c d e n l  la n d  a i y T a v e g d m e  Iznp tO T C m statc—
dfleV
States claims titk to touch o f (be Land underlying navigable waterways within fee 
25% of Alaska that the fisdetal government had in reserved Status at statehood 
This issue is governed by fee Utah Lab cue, Utah Division c f Stale Lands v. 
United States, 412 U.S. 193 (19S7). In Utah Lab tbe C oot acted that when 
Congress intends to convey submerged lands in a territory to a private party, of 
necessity it must also inland to defeat (he ftane State's claim to the had, bat when 
Congress reserves land to itself; it may not also intend to defeat a ibtnze State's 
ti!ktDthG4pnd .412U&..ai-202: The Court held dpt eva.assumiag that a

intended this result as to Utah Lake. Id. et 203. The Court held that tbe United 
States would have to overcome die strong presnmptiop against such a couchaiorv. 
sad establish two points wife respect to the withdrawal and tescrvadon: (1) feat 
Congress clearly intended to include submerged lands in tbe .withdrawal, and (2) 
that Congress affirmatively intended to defeat the flume state's title to (he 
sstanaged lands. In Utah Lab, the Court held that tbe United States did not 
establish feat Congress had intended to include the lake bed in the reservation, 
despite fee fact feat the purpose of fee reaervatiaa was to preserve the lake for a 
reservoir. ■

Tbe cpland owaer holds tide to lands UDdetfy^nonnavi$sble waters to fee
midpoint of. the waterway.
• • 1 •• * • •

B. The standardfor determining if an inland water Is navigaile:

For purposes o f title to submerged lands, waters are navigable in fact when 
they are used or susceptible of bein^ used in their natural n d  ordinary condition 
as highways for commerce over which trade aid travel may be conducted. United



States v. Holt State Bank, 270 U.S. 49, 56 (1926). Because Alaska took tide to ad 
lands underlying navigable warm at statehood, to establish its title, the state must 
prove thai a waterway fell within dris definition an January 3,1939.

C  The Public Trust Doctrine:

The public trust doctrine bolds that otic to lands uxx'er navigable waters is a 
tide beld in trust for tLe people o f tbe state, that they may «joy  fixe navigation of 
the waters, carry on ccnn wrea over than, and have fesiibetty o f fishing therein, 
freed from the obstruction or interference of private parties, uitmris Centred R.R.

 Co.-v. TUtnois, 146 U.S. 387; 452{1892). The AteriaSuprnae-Court adoptedihc-----
r:* public fttisf floctrihd is  cstaaaseted^TItt/kils'Ceranri in CWCFlshefTes,~7/ic-v.:: ~ 

Bunker, 755 ?2d 1115 (Alaska 19ttXhoIding that state tidriaads are conveyed 
subject to the public trust easements for navigation, commerce, and fishery); but 
compare Haya v. A.J. Associates, Inc. 846 P.2d 131 (Alaaira 1993Xaxining is net a 
public tnntpmpose). _

The Alaska Constitution provides protection* similar to the common law 
public trust doctrine. Article Vffl, section 3 states that

wherever occurring in their nattnl rate, fish, wikDt^ and 
watm sre reservud to dte peopte for coDmran uae.

After reviewing the pnbho tnrst doctrine m Owslchek v. State, Guide Licensing,
763 P.2d 488 (Absfca 1988), the Alaska Supreme Court explained drat "the 
common use clause was intended to engraft m our constitution certain trust 
principles guaranteeing access to die fish, wildlife and water resources of the

t  at t  ft *ilUK.

. Article VH3, section 14 states; ■;

Free-acecss to the navigable or public waters o f (he State, as 
defined by the legislature, shall not be denied any citizen of 
the United States or resident af the State, except that fee 
legulaterc may be general law regulate and limit inch access 
for other beneficial uses or pubHo purposes.

Puraant to this grant of tathority, the Alaska State Legislature defined 
"navigable waters* very broadly, much more broadly than the federal definition of

Han. Loren Leman N ovnnber 19,1996
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navigable water* for tide purposes:

"navigable waters' means any water o f (be slate B n vn,
stream, lake,, pood, slough, creek, bay, sound, estuary, inlet, strait, 
passage, canal sea or ocean, or any otter bo-'V of water ox waterway 
witfam tin territorial limits of tbe state or subject to its joasdictian, 
that is navigable in foct for any useful public purpose, iacfnding but 
not limited to water suitable for ocrnmmaal navigation, floating of 
logs, bending and takeoff o f abwafi, and public boating, trapping, 
hunting waterfowl and aquatic animals, fishing, or other public

— ...........  recraadonil purposes. — .... ....... -  ----------------
; : :  ~ : r  cc" •:“ * .ir? . .v -assa  n r r \  ..->■» .* r r  r2 :.v * "* :c

AS 38.05J65{12). Ibis Motion defines foe types o f waterbodies in Alaska 
available for public use under Alaska statutes. The Legislature Anther interpreted 
the constitutional protectioos for public use of foe waters in. an act relating to tbe
navigabfe or publk waters of the state, declaring m the preamble ibar

. . . . .  .vjt. ' ;

(a) • The people of the state have a constitutional right to fiw  access to 
the navigable or public waters o f tbe state.

(b) Subject tedre federal navigational servitude, the state has fall power 
sad. consol of aO of Use navigable or public w iten Q&be state both, 
meandered m i uxanesadered. m d  it holds and centres all iw igahle or 
public waters in trust for the use c f tbe people o f foe Cate,

(c) Ownership of land bordering navigable or pdali# waters doae not 
grant an exdarive right to (hr use o f tbe water and any rights -of title to tbe 
laiad below the anbury high, water mark are subject to the rights o f tbe 
people of foe state to use and have access to (he water for recraticnal 
purposes or any ofoer public puxpoaea for which tbe water is used or 
capable of being used consistent with the public trust

• (d) 'This Act may not be construed to affect or dbodgs valid existing 
. rigbtsor create soy right or privilege to the puhKc to'crots or enter private 

land. ,

15 SLA chap. 82, codified u  AS 38.05.128 (Under fob statute obctroctkm or
interference with passage by a xneuibte o f  th**.pubbc on any navigable water is 1 
dais B misdemeanor). Thus, under (be Alaatt Consttouticai and this statute, any

Hon. Loren Leman November 19,1996
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jurftcc waters capable of dm fee (he public defined in AS 38.05365(12) are 
available to tbe public, regardless of itrambed ownmfcip. Such public use is not 
considered a tilting and is not subject to Inverse condemnation action. Private 
ownership i* subject to tbe public rights that arc protected by tbe public trust The 
precise scope of the public rights ij undefined, however. While the jmblio ciewrty 
has the right to navigate such waters, court* in Alaska have not addressed whether 
tfaia right includes fishing from the banka, portaging around obstacles, o r  camping 
below ordinary high water.

D. Federal authority tv regulate navigable waters.

on navigable water* flowing through federal lands. Tbe extant of their 
authority to do so il unclear, la acme instances the agency may have 
Commerce Clause authority, c.£, in promulgating regulation to implement 
environmental laws. The more difficult question, however, is $ e  scope of 
an agency's authority whose mandates are not directly related to water, but 
are tied to land management, soch aa the National Forest Service,: the 
National Paric Service, fee Boresc of Land Management, etc. The Court of 
Appeals for die Eight Circuit htshrid fin* some agencies may regulate aon- 
jTohlio lands under the Property danse the activities could negatively 
affect the popose of the rcscrvaticc (for example, ap ow n  could not shoot 
dodo from a navigable lake within a wilderness area where this activity 
was prohibited). In Alaska, the mare common scenario is an agency * . 
restricting access oaxucvigaMe waters within the reservation, Le. requiring a 
permit to conduct commercial activity ou a waterway. Tbe extent of agpucy 
authority to restrict access depends on (he authority Congress has delegated 
to the agency and oo the impact of the activity on die land values protected 
by the reservation- ...

Question 2; Procedures I n v o l v e d  i n  asserting navigability and su b title  mad 
management of navigable waters and tidi and submerged Unda.

Answer If the state believw that a w*erway is wvigabUimd that it tbere&rc 
owns the underlying lands, it simply sets a« (hr owner, it does not attempt to get a 
court judgment before HAsaaxing jurisdiction or undertaking cay activity slucnt 
some dispute as to title. If the state detemnance that a court judgment to quiet title 
is necessary, (he statcmay pursue such a judgmcct If state title is challenged by 
the United States, (he state most file suit under the Quiet Title Act, 28 U.S.C.
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2409a. U nder tbe Q u iet T itle  A ct, fee federal d istrict court w ill not have 
ju risd ictio n  unless the state gives tbe U nited l» o  daya notice o f its  in ten t to 
file  stdt before filin g  the com plaint In  a v w trin g  ib * canpbdnt, tbe U n ited  State* 
m ay disclaim  in te ra t ia  a ll o r part o f the lands described in  the com plaint, and tbe 
court w ill enter judgm ent quieting title  m tbe state to  these lands. G enerally, tbe 
parties w ill bo ld  a tria l to  d ctm n aa the navigab ility o f a w aterw ay is  order to 
establish title  to disputed submerged la d * , unless d ie U n ited  States’ claim  to  
ow nenbip is  baaed on K roething other Ib a d *  issue o f n av ig ab ility . I f  for 
exam ple, tbe U n ited  States claim s ownership by v irtue o f a prestetefcood 
w ithdraw al, the issue m ay be resolved by a motion, fo r sum m ary judgm ent

■r Z ' The W ite  probably w ould rttbK te w ith  parties’ o fe itrflm ffc e
federal govcnuauxt m  state co art

Q uestions 3 : D escribe existing ju risd ic tio n a l and j w nendtip  conflicts invo lving  
tid e  and rabtuarged lands and u r lp b ie  w aters and yo u r d ep artm en t's  ro le  ip  
addressing these c o n fik t*.

A nsw er
A . Ownership o o n flic ti:'A n y  conflict as to  ownerahq? o f subtpesgod lands m ost 
lik e ly  is based upon one o f tw o issues; whether d ie Duds underlay navigable 
waters an January 3 , 1959, o r whether the U nited States defeated the state”!  title  to 
submerged lands through a prestatebood w ithdraw al. Sec explanations o f those 
p rin d p ka  under th e  answer to question 1 ta d  a description o fth e  litig a tio n  under 
the answ erto question 4 .

' * * t * • • • • I . • *.

B. Jurisdictional conflicts: Tbe issue o f fee boundaries o f state and federal 
ju risd iction  over various activities on navigable w aters is  n o t precisely d e v . 
According to  fee U n ited  States Supreme C oart, state* take titte  to submerged lands 
at statehood because fee sovereign needs to control navigation, fish ing , and other 
com m ercia l a c tiv ity  an rivers and lakes. Utah Lake, 442 U .S , at 195. F a th e r, in  
confirm ing and conveying tid e  to lu b o ag ed  lands in  states in  fee Submerged 
Lands A c t o f 1953. Congrats purported to grant not only title , bu t also the righ t 
and pow er to  m anage, adm inister, leas*, develop, and use fee  submerged lands and 
natural resources in  accordance w ith  applicable state law . 43 U .S .C . §1301.

N evertheless, fee U n ited  State* has scene authority to  regulate activities on 
navigable w a te n . Tbe extent o f this authority is not entrndy d e a r and dcpeods 
upon fee nature o f tbe activ ities. Congress has authority under the Com m erce
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Clause to regulate econom ic activ ity ' th at substantially e ffec t* in terstate c o t m ercc. 
P ot decades the Suprem e C ourt interp reted thu  m b eg ity  very  broadly, but la te ly  
has dem onstrated fe a t the au thority has lim ns. See U nited S m u  v. L o p e s , 113 
S .C t 1624{1995)(C O Tgiess had fa iled  to  establish that regulating firearm s w ith in  •  
school cone is w ith in  it*  com m erce dense authority). H ie  success o f any 
challenge to Congress' com m erce danse authority to regulate navigable waters 
w ould depend greatly’ an the facts, on tbe necessity o f the xcgolaliazi to  keep 
navigable waters cpea fo r com m erce, or on (be im pact o f tbe regu lation  a  
interstate com m erce.

The C ourt o f A ppeals fee Hid E igh th  C rrcuit h is  rated  th ttC a a g rtM ^  ~ " ~  
~ property c liu ie jM rW er can extend o ff  federal lands under certain  circm oitahc c i.

The cases hold that Congress’ pow er to p roace t pah he land extends to  regulation o f 
conduct an or o ff the pub lic land that w ould threaten the designated purpose o f 
federal lands. Thus, fo r exam ple, in  M trm uo ia  v. Bloch, tbe court held  that the 
U nited  Stales had au th o rity  to p ro h ib it d ie use o f m otorboats an  w ater* subject to 
stale ju risd ic tio n  w ith in  the borders o f the Boundary W aters Canoe A rea  
W ilderness, 660 F .2 4  1240 (M i C ir. 1911), c tr t detoed, 435  U .S . 1007 (1 9 8 2 ). 
U n d o  this p rin cip le , fed era l w ould have authority to  regulate activities
o fffodetaU ands i f  Congress h a * g iven  th e n  authority to prpm nlgate regulations to  
prom ote the purposes o f the reservation. The purpose o f tha rpgalanons w ould  
have to hove a fa irly  d irect ooaaoctum  to-the federal designation, o f the! land .

A lthough n o t e n tire ly  d ear, existing N in th  C ircu it ©asca n ig g w t th at the  
N in th  C ircu it probably w ould  agree w ith  (he E ig h t C ircu it ro lm g in  B lock. See, 
e . g . ,  U S v .  L in c b e y , 5 9 5  F .2d  3 (9 th  C ir. 1979) (upholding fed era l regu latory  
authority to p ro h ib it g»wpm g and b u ild in g  fires oa state-ow ned riv e r beds w i th in  a 
N atio n al Forest m  order to  p refect adjacent federal property from  physical harm ).

As to p articu lar con flicts, the Departm ents o f F ish  and Gam e and N atu ra l 
Resources in fo rm  the D epartm ent o f Lderwhen conflict* ariac. The agencies w ill 
litig a te  i f  neoesuxy, b u t lo o k  fo r other resohiticm * a t w elL
» •
Q uestion 4 ; T h e status o f eadstiag titig atkxa.

a • • k

Answ er.

i l  K andik. N a tio n , a jd  B ln d c Alaska  v. U n ite d  5 io te j(U iu t© d  States 
D is tric t C ourt N o . A 9 3 -4 3 7  C V  (JK S ) (Judge Singleton); N in th  C ir. N o . 94-36176
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state's attorneys: Bennie H am s; U .5 .1 attorney: Brace Landon; Doyen's attorney: 
N athan Bergerbest). The state file d  sm t in  Novem ber 1993 to qm et title  to three 
rivera in  northeast Alaska. The federal govenn&KH has previously determ ined to *  
t i l  three riv e n , the K aadik, (be N ation , and tbe B lack, arc navigable,

Tbe U nited States m oved to  d itm utt, claim ing that toe state bad not 
properly established that toe U nited Stales disputed tide and toot therefore tbe 
C oart bad oo jurisd iction  to hear tbe case. The Court denied this m otion, agreeing  
th at tbe mere possibility that the U nited States m ight own toe riverbeds constituted  
t  chrod on the rW n 'j tide t u fficien r to  trigger the w ixvei o f sovereign im m unity in  

  cheQ uict T itk  A c t Tbe U nited  States appealed to r  dectekm to to r  N in th  C m a rilr-
- • - •  7-v •*-*• ; \ V “A M  O T T .

The N im t C ircu it ruled in  favo r o f the stale, holding that tbe U n ited  States 
d id  not have a righ t to appeal u n til toe decision before toe D is tric t C ourt is fin a l, 
that it , u n til toe D in rirt C ourt determ ines toe undedying navigab ility c laim . B ack 

. befo re toe .d istrict court, toe U n ited  States m o w ri fo r certification  to r an 
. in terlocutory appeal. The court denied tbe m otion. Tbe U abed States answered 

' tbs oom jiism t, bat refsacd to atom * ccr deny that tbs relevant rivers are navigable. 
Consequently, toe state m oved fo r judgem ent on toe pleadings, w inch toe court 
granted. The U n ited  Steteahas.appeal odthc judgm ent to the N in th  C irouiL

b. FLO  82: Stars o f Alaska v. IM ltd S ia m , U n ited  States D is tric t C ourt, ,  
A 87-450 -C V  (H R H ); (S tate'* attorney: Joanne Grace; U .S . attorney: B ruce 
Laadon; Iotervenor A rctic Slope Regional C orp. attorney. D avid Crosby ). The 
state brought this action in  1987 to  qu iet tid e  to  the lands endodying in land  
navigable waters in  in  area w ithdraw n m  1943 by Public L *u £  O rder 82 (P L O  *2 ). 
Tbe U n ited  States Supreme C ourthas held that t it li to w flb m «g ed laad jp « jjes  to  
new  states at statehood as a m atter o f constitutional grace under toe equal footing  
doctrine. A i stake in  to u  case is tilte  to the lands uotoriying  the navigable, w aters 
on 48 m illio n  acres in  N orthern A laska. Th eU n ited  S ts ta  m cintsm s th a t toe  
submerged lands w ith in  FLO  82 did nor p u t to  toe state because the area was 
reserved a t rtHehood (the reservation w a i revoked in  I9 6 0 ). The state aiguce tom  
the U nited  States has not overcom e toe Strong presum ption against find ing  that 
Congress intended both to reserve toe subm erged lands and to defeat state title  to
♦hem

A rctic Slope Regional C orporation intervened m the oase because it  cUhns 
an interest in  the submerged lands as wrJL The parties com pleted b rie fin g  in  1993 
and presented oral argument in  1954. The court issued a decision in  1956,
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g ra tin g  sum m ary judgm ent to tbe state. S everri months a fter the court issued its 
opin ion , the U nited  State* filed  a m otion to  dianuss the case, It  argues that the 
stale d id  not give proper notice befbre bringing its  quiet titie  claim , and that 
therefore the cooct never had ju ziad ktio a  over the case. T h ii m otkm  is pm dm g.

c. D inkm n Sands case: U nited S ta tu  v. A laska, N o . *4 , O rig inal, 
U n ited  States Supreme C oart (State’s attorneys: Tam  K oester, John Briscoe, 
Joanne G race; U .S . attorney M ike R eed). The U n ited  Stases file d  th is c u e  in  1979 
to  determ ine the boundary between, state and fcderal submerged lands along the 
B eaufort Sex. The State counterc la imed, a ir in g  the U io e o ftifle  to the submerged

---------------------   lan d * w ith in  the B o im d arieraf th rN atiaaari Petroleunr R eserve and the A rctic
. -•c: r."N atao n fe l-W ld lifa 'R efu feB . TheU ditH '̂ taeM ^^S ^irem eC oart^ppo im ^¥B ^eoW ' 

M aster to hear evidence and make recom m endations in  a r eport The M ercer,
K e ith  M ann, issued die report in  1996, recom m ending th at die U nited  States 
p re v a il on iH  issues except tid e  to tbe submerged lands in  A N W R . The parties 
have briefed  th e ir exceptions to d ie report, and the Suprem e Court w ill hear o ra l. 
argum ent iiftfc e  Spring o f 1997, and issue a decision thereafter.

d. N P R A  case: S ta te  v. U n ite d  States, U .S . D is tric t C ourt N o . A 83 -343 -C V  
CJW SXState* attorney: Joanne Grace; U :5 . attorney; B ruccLaadon; In tervener 
A rc tic  Slope Regional Corp. attorney: D avid  C rosby). Tbe State o f A laska file d  
tins case in. federal district court in  19C3 to  quiet tid e  to  the lands underfyiag  
certain  navigable w u a i w ith in  the N atio n al Petroleum  Reserve (N P R A ); to exyom  
disbursem ent o f proceeds received by d ie U nited  States in  disposing o f in ra rs ts  in  
these lands, m clodm g proceeds o f certain o il and gas lease sah»;.end fo r damages. 
Tbe state’s claim s present three issues: •

(1 ) D id  tid e  to th e  leads unidcriyiag navigable w aters w ith in  N P R A  paw  to the 
state a t statehood?
» . * - , • • • •  , -.  .

(2 ) I f  title  to the lan tbuadertyosgnavigR biew atenw ithm  N P R A  passed to the 
state a t statehood, arc the waterways a t issue navigable7

: '■If* : . •;
(3 ) I f  the state has title  to  lands underlying the w aterw ays at issue, has the state
been damaged and to w hat extent?
. • , « j - :

The case has N : r  stayed pending a decision by (he U nited  States Supreme 
C c*n t in  U nftttd States v: A laska, N o . 14, O rig in a l, w hich  n rvn h rs tbe same p a tie s  
and raises (he same prim ary issue, among others. The Suprem e Court’ s decision in
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O rig in al 84 w ill determ ine the result in  this cu e .

e. M ooae C reek case: John Brown v. State o f A laska, Departm ent o f 
N atura l Resources (A laska Superior Court no. 4F A -95 -2269  C IV  (Fairbanks, 
Judge Hodges); State's attorney: Lisa B . Nelson; appellant1*  attorney: none (pro 
se). John B row n appealed fee state’s denial o f a nam ng p erm it to  conduct wede 
on his m ining claim  on M oo e Creek; located in  the Kanrishaa m ining area. 
Because the issue o f whether M oose Creek is navigable and w hether the 
submerged lands are owned by the state is unresolved, the state dcniod the p erm it 
The stare w ithdrew  a a e a riie r navigab ility determ ination because it  was based an

-----------------  - - in e ffic ie n t data. A dd itional study and expenthtnre 'c f state resoarc c r over sev tn T
' yean  w o u ld h c necaswdy to m ake a -m frig iid fity 'iW n-m m jtifw r ThePairt«nJc» 

Superior C ourt w ill decade whether the Stale abused its d iscretion in  w ithdraw ing  
i l l  previous n avig ab ility  dkterm inatioc and deciding not to spend its  lim ited  tim e 
tn d  resource* on th is particu lar oreek at this tim e. B rie fin g  is com plete and a 

.d e q iio n u jp e n d ia g .

Q nectioo 5 : H ow  m any seres o f tid e  and subm erged lands ex is t in  A laska?

N o  one ta iq w i. precisely tbe acreage,of submerged lands in  A laska, but 
according to  a rough cfdm ation by the D epartm ent o f N a tu ra l Resources, A laska 
has 14 -  16m sUion,acres o f submerged lands underlying in land  navigable waters 
and 46  jm fiio n  acres o f laud undsrtying tuW lsads sad d ie  sea out to the-tbroe-m iie 
fc m t ■ j , . '  • .

Q uest!os fc  W h y  has the state decided not to p a rtic ip a te  in  th e  N a v ig a b ility  
Task Force proem s o ffered  by tbe D ep artaK a t o f In te rio r?

The state d id  not part icipate in  the N av ig ab ility  Task Farce process w ith  the 
D epartm ent o f In te rio r u n til th1  navigab ility program  was deleted from  the D N R  
budget by the leg islature as o f July 1 ,1 9 9 5 . W ith o u t fend ing , thc suue’s 
p a rtic tp ttio a  was curtailed sod the Task Force ceased to e x is t W hen approached 
to reestablish the Task Force in  1996, the D epartm ent o f In te rio r sought a 
oonum tm ent fto m  the state that funding w ould b« omrthmed. past the conclusion o f 
fee fisca l year. Since the state oould not make such a com m itm ent, fee Task Force 
has not been re in itia ted .

Q uestion 7 : D N R  lias a centralized  n a v ig ab ility  d ata  base. Is  th a t data base 
current?
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D N R  has been w orking to keep its data be*« current B y  ita  nature, it  is aa 
ongoing process, but D N R  is  now expending, im proving, and updating bs 
n avig ab ility  date base. It  is  i t  the proc«M  o f tying it  together w ilti other databases, 
saeh m  its hydrology database, T h u  inform ation is available to  the p u b lic  at 
D N R , and D N R  is considering "talcing some or a ll o f flu  in fo rm ation  availab le on 
the In tern et

Q uestion 8 : I f  th e  D ep artm en t o f In te rio r and tbe D ep artm en t o f A g ricaH n re  
contfoae h i th e ir attem pts to  liip lw ia a t regn lato ry cen tra l over m ost fta ta  and  
p riv a te  lands and ta v ig a b ie  w a te r* w ith in  A laska through th e ir proposed anbebtence

 .reg u la tio n s , w hat strategy has been adopted to d e a r tftic  aad m anagem ent------------------------  ----------
. . jurisdict ion o yer m ajo r,n avig ab le  w ataw jia  A ^sknT-A ssan iin g  ttia l tire  s ta te *! r •

I n te re s ts  a r c  bea t  p r o te c t e d  f f  w e b a v e  tM e i to  s u b m e r g ed  h in d s ,  M a seaa  p r a d e a t  to  
e x p e d i te  t h a t  p ro c e ss  o v e r  m a j o r  syste m s  a s  q a k k j y  a s  po ss ib le  r a t h e r  t h a n  w a i t  o n  til 
th e  in e v i ta b le  conflic t  o c e a n  a n d  t b e  f t a t a  b  S u i t e d  in  Ka t i t f g s t to a  o p t io n s .

AKh&ugh the N in th  C ircu it dedaioc in  the K a tit John case specifies that
 “public land*" subject to  federal subsistence regulation o f fish  and w uuH fe include

n a v ig a b U  w ater* in  w hich the U nited  States has a reserved w ater rig h t, tfaefederal 
agencies already had asserted satberity over n o rw ta v ig a b U  w aters flo v rirg  on 
federal land*. Therefore; the fbdarml ■ubeii tsace board a d ll xcguU tef iahenea m 
both navigable and noonavigabte waters w ith in  federal areas act apart fo r a use 
thatrequires reservation o f w ater According to (he advance no tice o f rulem aking  
that die a g a w o  have pubtiahed, these seas include a ll N atio n a l P*xk»,.aU  
N ational Preserves, a ll N atio n al W ild life  Refuges, a ll W ild  and Scenic R ive r 
System *, the N ational Petroleum  Reserve. Conservation  and R ecreation A reas, and 
nearly a ll waters w ith in  fhe O iugach sod Tongass N ational Forests, to ta lly . 170*
180 m illio n  acres, about h a lf the statu. In  these areas, state asscrtum  o f title  to the 
sutancrgod lands w ill not a ffec t federal authority to regulate fisheries. In  other 
federal areas, in . B L M  lands, the authority o f the federal subsistence board is 
lim ite d  to nonnavigabk w aters. The state has so policy or p lan  to q u iet titia  to  tbe 

' waters in  these areas, because to date the federal subsistence board has n o t issued 
regulations fo r these a rm  that d iffe r significantly from  the state regulations.

Q u e s t io n  9 :  W h a t  b  b e in g  d o n e  t o  r a r t e w  n a v ig a b i t t ty  d e t e r m h w t io n a  a n d  
c o n v e y a n c e s  p r i e r  to  t h e  * * € o lh e a a "  r a t i n g ?  '•

The U nited  States w ill not reconsider navigability o fw m e rw iy i it  already 
h « p o n v c y td w ith « a th e o o n fC B to fth e c o irv ty e e . The D epartm ent o f N atu ra l

.1

1
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has conveyed w ifhottf the cgcxn tcriffbecunveyee. The Departm ent q fN asg ra l 
Resource* be* been a ttfP T ^ g  to  negotiate consent w ith  tom e N e rv e  
corporation*, and he* been w c e w fid  m  one c**e  to date.

Q a e a t io a  10; E x p la in  w h a t  t a t a r - a g e n c y  p r o e m  la ntfl toad  w i th in  t h e  A d m i a b t r m t i a n  
to  p r i o r i  t b e  n av ig aM fi ty  x j e e r t l o s s  a n d  q i i e t  (M e  action* .

Sinoc the U g ia laare  fbaded a aavigabtlrty profram  in  (be snpphsncntal 
budget la *t spring, a group o f ita te  em ployee* w ith  itp ra e a ta tiv e s  fro m  th e  
D epartm ent* o f Fish «nd Gam e, N ato ra l Resources, and Law  h iv e  been m eeting

   p erio d ically . T lr  group hex id en tified  navigable w ato a ixaoc*  re latin g to  title ,-------------
v ,  ju m d ic tio & aad  aeccsa & at it  c o iu M ^ J q £ e p rie t$ e s  fo r tbe state , a n d b in fh e ; ^  

proceu  o f identifying  particu lar w aterw ay* that (be ftate  ccnid use aa baaea fo r 
litig a tin g  these iam ea.

. W e hope fla t fltia  yu fB ckcdy anawera yvn r questions. Again, please W t na Im o w .
i f  we can provide farther infannatkai.

-V «y truly yotxr**

John Shively 
C oanm siiaoer
Departm ent o fN a ta ra l Resources

TOTAL P.13
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Statement of the Alaska Public W aters Coalition
on

SB, 219 (April 9 work draft) Establishing and Relating to the Navigable W aters
Commission for Alaska,

to
Senate f in ance  Committee 

Alaska Legislature 
juncau , Alaska 
April 10 ,2002

1 am  Keith Bayha, chair o f  the Alaska Public Waters Coalition (A PW C ). The Coalition 
includes sportsfishing groups, conservation organizations, former members o f  the Alaska 
W ater B oard  and o ther individuals, all o f  whom  are concerned about executive actions 
and legislative and regulatory initiatives affecting Alaska’s  w ater resources that would 
further special interests at the expense o f  the public’s interest.

Som e m embers o f  our  Steering Committee have intimate knowledge o f  the issues 
addressed by  this bill and the difficulties experienced in the pas t decade by  stale and 
federal agency staffs [who have attem pted to do the necessary w o rk  involve with 
researching evidence o f  navigability/non-navigability for the purpose  o fqu ie ting  title to 
subm erged lands] without adequate  executive commitment and funding.

W e have reviewed the previous draff o f  SB. 219 and offered com m ents to  Senate 
Majority staff. Wc arc pleased that many o f  ou r  comments are now  reflected in the 
current w o rk  draff. W c believe this w ork  draft is a  much-improved product.

Overall, the intentions reflected in this bill would take us in the direction m ost o f  those 
w ho  have been involved in navigability determination have wanted to go for som e time.
A  concern  is the potentially political nature o f  the Commission members. A  Commission 
com posed  o f  persons with m ore  technical background, rather than purely political 
perspective w ould be preferable.

As w ritten  in Section 9, the life o f  the Commission is limited to two years. With tod ay ’s 
fiscal gap  unresolved we recognize the  reasons for this. But, in our opinion tw o  years 
will not be  long enough. I f  we are  to go down this road, let’s not cripple the p rogram  
from  the outset. I f  it is tho intent o f  the Legislature that the Commission will make 
appropriate  requests for additional time and funding in its annual report [required in 
Section 8] then the existing language may suffice.

f isca l  N o te :  T he  fiscal note prepared by the Legislative f inan ce  Division is, w e  believe, 
inadequate . The $200,000 for one  fiscal year is inadequate. Funds will be required for 
Comm ission member travel and per diem, as well as s taff  funding. S ta ff  will be needed 
in o rder  for any research w ork  to be conducted. No funds arc  designates for s taff  
positions o r  support,
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In conclusion, the  Alaska Public W aters Coalition supports passage o f  SB 219.

Thank  you  for  considering our  views.

Keilh Bayha, Chairman, A P W C

10443 High BiufT 
Eagle River, AK 99577 
907-694-4123 
nohorn@ gci.net

mailto:nohorn@gci.net
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