





REPORTED OUT

<ATE FINANCE COMMITTEE Ri_r*ORI
FEB 1 5 2001

: FURTHER: SENATE FINANCE
DATE: 2/6/01 COMMITEE

DATE TURNED
INTO OFFICE: 6 F >b Ol

Finance Committee considered SENATE BILL NO. 19

CHILD SUPPORT ENFORCEMENT/SOCIAL SECURITY NO.

and recommends: Senate BiIll:
[ ]same title
[ ] be replaced with. CS ) [ 1newtitle
House BiIll:
[y /f adopt previous _ CS £1b ) [ ]same title
[ jtechnical title
[ ] attached amendment(s) [ 1 new: SCR #_
[ 1 adopt Letter of Intent by Committee
[ 1 further referral to Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
Department Date Fiscal Zero FN# Department Date Fiscal Zero FN#
RfcuanucL

[ ] APPROPRIATION - no fiscal note



REPORTED OUT

FFB 1 5 2001
FISCAL NOTE SENATE FINANCE
COMMITEE_
STATE OF ALASKA Fiscal Note Number:
2001 LEGISLATIVE SESSION Bill Version: CS SB 19 (HESS)
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: Revenue
Title: Child Support Enforcement / '‘BRU: Child Support
Social Security Numbers Component: Child Support
Sponsor: Rules Committee
Requester: Senate Finance Component Number: 111
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | |

ICHANGE IN REVENUES ( ) | | |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2001) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach aseparata page ifnocossary)

There would be no fiscal impact from this legislation. However, failure to adopt this legislation would move the stale
out of compliance with federal law for child support enforcement programs and would expose the state to the penalty
of losing about $70 million a year in federal funding for Alaska's child support enforcement program and Alaska's

Temporary Assistance Program (ATAP).

Prepared by:  Barbara Miklos, Director Phono 269-6800
Division Child Support Enforcement Division Daterrime Feb. 13. 2001

Approved by: Larry Persily, Deputy Commissioner Date Feb. 13. 2001

Agoncy Department of Revenue

For distribution information, call Iho Governor’s Legislative Ollico
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Senate Health, Education and Social Services Committee

Senator Lyda Green, Chair

HESS CS FOR CSSB 19 (RES)
CHILD SUPPORT ENFORCEMENT/SOC SEC. #

The following changes were made to CSSB 19 (RES):
> Findings and intent language was removed.

> The five-year sunset was renewed on requirements that applicants for various licenses
provide their social security numbers to the licensing agency and that the licensing
agency provide those social security numbers to child support enforcement agencies.

> The five-year sunset was renewed on the requirements that certain court documents
and documents of the Bureau of Vital Statistics include social security numbers and
that those social security numbers be provided to child support enforcement agencies.

> The five-year sunset was renewed on the provisions allowing the child support
enforcement agency to enter into agreements with financial institutions for financial

data matching.

> New hire reporting requirements amended to ensure that an employer who
unintentionally fails to report anewly hired employee to child support enforcement
agencies may not be held liable for their failure to do so in a private civil case.

Senator Loren Leman, Vice-Chair

Senator Pete Kelly, Senator Jerry Ward, Senator Bettye Davis
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Sponsor(s): Senate Rules Committee by Kequest of the Governor
Short Title: CHILD SUPPORT ENFORCEMENT/SOC SEC. #
Long Title: An Act relating to federal requirements regarding socialsecurity number information and certain kinds of automated

data matching with financial institutions: repealing the termination date of changes made by ch. 87, SLA 1997, and
ch. 132, SLA 1998, regarding child support enforcement and related programs; repealing the nonseverability
provision of ch. 132, SLA 1998; repealing uncodified laws relating to ch. 87, SLA 1997, and ch. 132, SLA 1998;
and providing for an effective dale.

SUMMARY OF ATTORNEY GENERAL’'S MEMO ON PRIVACY

The right to privacy provided by the Alaska Constitution is not absolute, and the courts have ruled an individual’s rights
must be balanced against compelling state and public interests. In a memo Feb. 23, 199S, the Attorney General’s office
opined that the proposed child support legislation requiring Social Security numbers on slate license applications would
pass a legal privacy challenge.

The Alaska Supreme Court has applied a three-part test to evaluating privacy claims. This summary analyzes how the
legislation would stand up to that privacy test.

Is there a legitimate expectation of privacy? The answer is no.

The federal Privacy Act of 1974 specifically allows government agencies to collect Social Security numbers when
required by federal law. The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (also known
as welfare reform) is just such a case. It requires that states collect Social Security numbers on license applications
and make those numbers available to child support enforcement agencies. Any expectation of a right to privacy for a
Social Security number would be based on earlier congressional action to hold the numbers confidential. That
expectation, however, no longer reasonably exists with the change in federal law requiring disclosure of the .umbers
Welfare reform merely extends the list of state and federal agencies required to collect the numl er for identification
purposes.

Docs the use of Social Security numbers serve a compelling stale interest? l'es.

Even if a court were to decide there is a reasonable expectation of privacy to a Social Security number, the next test
would be if disclosure of the number serves a compelling state interest. The Alaska Legislature has consistently
recognized a compelling public need for enforcement of child support obligations (the Child Support Enforcement Act
ol 1977 and amendments in 1984). Congress recognized the same public interest in its welfare reform legislation, and
the Alaska Legislature reaffirmed this with passage of child support legislation (SB 154) in 1997. The courts likely
will find that any privacy concerns are far outweighed by society’s interests in effective child support enforcement.
The state’s interest also is served because millions of dollars a year of support obligations go directly into the state
general fund as repayment for public assistance payments to single-parent households.

W ill Social Security numbers be collected in the least intrusive manner? Yes.
The legislation requires the state to use existing licensing systems to collect Social Security numbers - no special
forms or reporting requirements would be imposed on individuals or employers. The Alaska Supreme Court has
found that, generally, self-disclosure constitutes the least intrusive method of obtaining information. And although the
legislation requires Social Security numbers on stale license applications, it does not require display of the numbers on
the actual licenses.
PHONE  (907)269°6900/ TOU FHtEAK (8004783300 JUNEAU (QO71465'5337 KENA;  (907)2832900
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Bill: CSSB 19 (HES)

Sponsor(s): Senate Rules Committee by Request of the Governor

Short Title: CHILD SUPPORT ENFORCEMENT/SOC SEC. #

Long Title: An Act relating to federal requirements regarding social security number information and certain kinds of automated

data matching with financial institutions; repealing the termination date of changes made by ch. 87, SLA 1997, and
ch. 132, SLA 1998, regarding child support enforcement and relatec. programs; repealing the nonscvcrability
provision of ch. 132, SLA 1998; repealing uncodified laws relating to ch. 87, SLA 1997, and ch. 132, SLA 1998;
and providing for an effective date.

Sponsor’'s Statement

Alaska's Child Support Enforcement Division collected and distributed a record $85 million in Fiscal Year 2000 and is
headed toward a new record this year. Senate Bill 19, as amended in the Health, Education and Social Services Committee,
guarantees that the state will retain the tools that have enabled this success, and that these tools will continue to be available
to help thousands of children receive the financial support they need. It also keeps Alaska in compliance with federal
welfare reform laws and eligible for approximately $70 million in annual federal funding to operate Alaska's family
assistance and child support programs.

This bill continues the programs begun in 1997 and 1998 as part of Alaska's compliance with federal welfare reform, which
has reduced parents’ dependence on government-funded public assistance programs  increasing child support collections.
Without this legislation before you today, those compliance measures will sunset on July 1, 2001.

This bill is important to the lives of the children and parents who make up the 45,000 child support cases in Alaska. It will
keep in place those successful provisions of the 1997 and 199S legislation which have improved child support collections,
including:

« Enhanced due process protections in paternity proceedings.

« Requirements that all employers report newly-hired employees to the child support agency.

« Authorization to use financial institution data matches to locate assets of delinquent parents.

* Immunity from civil liability lor employers and financial institutions that comply with child support income-
withholding orders.

+ Prohibitions against disclosing identifying information of a parent or child when there is evidence of domestic violence.

* Requirements for Social Security numbers on certain vital statistics and court records, and on applications for some
stale licenses. To protect an individual's privacy, the numbers are not required on the actual licenses but only on the
applications.

« Authorization for the child support agency to obtain orders requiring delinquent parents to seek work and orders to set
aside a parent's fraudulent transfer of property if it was done to avoid a child support obligation.

« Improved access to records of other government agencies and financial institutions to locate delinquent parents and
their assets.

In the years since passage of the 1997 and 1998 legislation, the slate has found the provisions of those bills effective in
ensuring that children receive the support they need from both parents. Failure to adopt this bill would jeopardize several
years of progress in helping Alaska's families.
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CSSB 19 (HES)

Senate Rules Committee by Request of the Governor

CHILD SUPPORT ENFORCEMENT/SOC SEC. #

An Act relating to federal requirements regarding social security number information and certain kinds of automated
data matching with financial institutions; repealing the termination date of changes made by ch. 87. SLA 1997. and
ch. 132, SLA 1998, regarding child support enforcement and related programs; repealing the nonscverability
provision of ch. 132, SLA 1998; repealing uncodified laws rc!at: ;g to ch. S7. SLA 1997, and ch. 132, SLA 1998;
and providing for an effective date.

FEDAMYTS

Removes Social Security Number requirement on applications for licenses for businesses entering into premium
finance agreements or insurance sold under the Premium Financing Act.

Removes Social Security Numbers from the Child Support Enforcement reporting requirements for Centralized
Licensing.

Removes requirement that the Alaska Bar Association report an applicant's Social Security Number to Child Support
Enforcement.

Removes Social Security Number req ircment on presumptive death certificates.

Removes Social Security Number requirement on applications for crewmcmbei fishing licenses.

Removes Social Security Number requirement on applications for resident commercial fishing licenses.
Removes Social Security Number requirement from dissolution, divorce, or annulment of marriage forms.
Removes Social Security Number requirement from application for licensing of boiler operators.
Removes Social Security Number requirement from application for licensing of security guards.

Removes Social Security Number requirement from application for licenses to sell fireworks at wholesale.

Slates that failure on the part of an employer to report a newly hired or rehired employee as required by statute does
not give rise to a civil action against the employer.

Removes Social Security Number requirement from application for drivers license.

Repeals:

L Social Security Number requirement of application for license for persons making loans
of money, credit, goods, or tilings under the Alaska Small Loans Act.

2. Reporting requirement of Social Security Numbers to Child Support Enforcement from licensing

application under Premium Financing Act.
3 Social Security Number requirement of application for Centralized Licensing.
4. Social Security Number requirement for renewal of Centralized Licensing license.
5: Social Security Number requirement for application for teacher certificate or a limited teacher certificate.

F’I—D\E 2&63117 TOLL FREE A (80047/B3300 JUNEAU (9074655307 KENAL - (907)2832900
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6: Reporting requirement of Social Security Numbers to Child Support Enforcement from licensing of
crewmember fishing licenses.

T Reporting requirement of Social Security Numbers to Child Support Enforcement from licensing of
commercial fishing licenses.

S: Social Security Number requirement for death registration.

9: Social Security Number requirement for court reports of divorce, dissolution, and annulment.

10: Reporting requirement of Social Security Numbers to Child SupportEnforcement from licensing of boiler
operators.

11 Reporting requirement of Social Security Numbers to Child Support Enforcement from licensing of security
guards.

12: Reporting requirement of Social Security Numbers to Child Support Enforcement from licensingof
fireworks wholesalers.

13: Social Security Number requirement for application for Division of Insurance licenses.

14 Social Security Number requirement for application for marriage license & reporting tequirements of Social
Security Numbers to Child Support Enforcement.

15: Social Security Number requirement for paternity order or acknowledgements.

16: Social Security Number requirement in the records of a judgement of divorce or declaring a marriage void
for each party involved.

1r: Social Security Number requirement for petitions filed for dissolution of marriages for each party involved.

IS: Social Security Number requirement in the records of a judgement of dissolution of marriage for each party
involved.

19: Financial data matching requirements.

20: Reporting requirement of Social Security Numbers to Child Support Enforcement from drivers license
applications.

Section 14: Repeals:

L July 1,2001 repeal dale of 1997 CSED legislation.

2. Sections of ch. 37, SLA 199S, Austerman’s canned salmon processor reporting bill, which provide for
language of exceptions of the confidentiality of the Department of Revenue which don’t include Child
Support Enforcement.

4. July 1, 2001 repeal date of sections 3-9, 16,21-26, 30-33,47,51, and 52 of 1998 CSED legislation.

4: Intent of consistency of 1997 & 1998 CSED legislation, notwithstanding language differences.

5: Nonseverability of sections 1-12, 14-17, 19-26,28-53, and 55 of 1998 CSED legislation.

6: Definition of “license” stipulation, which states that definition would remain the same if CSED legislation
were allowed to sunset. This is basically a housecleaning repealer.

7. Revisor's uncodified lasv changes for no delayed repeal of 199S amendment to notification guidelines for
initiating paternity proceedings. Also a housecleaning repealer.

Section 15: Sections 11 and 14 takes effect immediately.

Section 16: Sections 1-10, 12, and 13 take effect July 1, 2006.
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M EMORANDUM State of Alaska
Department of Lcw
to Deborah Vogt at* February 24, 1998
Deputy Commissioner
Department of Revenue . rjsno. 663-98-0248 ’

ralSPHCWNO:  465-3600

suject.  Privacy Considerations and the
Governor's Child Support Bill

mm Dan N. Branch
Assistant Attorney General
Human Services Section - Juneau

You have asked whether any provisions of HB 344/SB 252 ﬁ“die Governor's child
support hill") would violate the privacy rights ?uaranteed Alaskans by arlicle I, section22, of the
Alaska Constitution. Since the Governor's bill would Tepeal the sunsetvovision of SB 154 (ch.
87, SLA 1997), a child support bill passed into law in 1997, you also asked whether the
provisions of SB 15* violate privacy rights under the Alaska Constitution In our opinion, a
court is unlikely to find that the provisions of either child support bill would be found to violate
the right of privacy afforded under the Alaska Constitution.

BACKGROUND

The U.S. Cong ress, in an effort to reformthe country’s welfare system, enacted the
Personal Responsibility and Work Opportunity Reconciliation Act of 1996, P.L. 104-193
(PWRORA). The Act imposed a set of child sugoort mandates upon the states.1 The federal
mandates raise privacy issues by requiring the production and sharing of social security numbers,
employee hire information, and information in government and bank records for child support
purposes. In 1997, the Alaska Le%islature complied with most of the federal mandates b

enacting SB 154.2 Section 148(c) of SB 154 will sunset all the legal changes of the hill on July

1 Atticle |, section 8, of the U.S. Constitution gives Congress the authority to condition receipt
of federal funds u&)n compliance with federal and administrative statutory directives. South Dakota
v. Dole, 107 S. Ct. 2793 (1987). 1f a state does not substani ‘ally comply with the child support
mandates of the Social Security Act, the Secretary of the Department of Health and Human Services
is authorized t penalize the state. Blessing v. Freestone, 117 S. Ct 1353 (1997).

2 Forexample, SB 154 did not satisfy thc federal mandate that requires states to require all

employers to report each new hire and rehire to uic child support agency within 20 days, because it
was not required to be in effect until this year. A p‘ovision designed to comply with this mandate is
part of the Governor's child support bill.
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1,1999. The Governor’s current child sqpﬁort bill wouldrepcal this sunset provision and comply
with federal child support mandates which were not addressed by SB 154.

DISCUSSION

Right t< Privacy Guaranteed by the Alaska Constitution

~In 1972, the right to privacy was made explicit in Alaska by an amendment to the
Alaska Constitution. Ravin v. State, 537 P.2d 494,498 &Iaska 1975). ".'heprivacy amendment
provides: A

Right of Privacy. The right of the people to privacy is recognized and
shall not be infringed. The legislature shall implement this section.
* i |

1 = )
Alaska Const, art I, sec. 22.

You asked if the sections of the Governor's child supportbill or of SB 154 violate
this Provision. The following sections of the Governor's bill and SB 154 are most likely to be
challenged as violations of article I, section 22, of the Alaska Constitution: sections mandating
the production of social security numbers, employee hire information, financial information,
utility records, and the sharing of information in government records.

The right to privacy under the Alaska Constitution is not absolute. Messerli v.
State, 626 P.2d 81, 83 (Alaska 1981). One asserting a right to privacy must exhibit a subjective
expectation of privacy that society is prepared to recognize as reasonable. State v. Glass, 583
P.2d 872, 875 (Alaska 1978). Courts do not approach the right to privacy in avacuum. Rather,
there must be a balancing of conflicting rights and interests. Messerli, 626 P.2d at 83.

~ The Alaska Supreme Court applies the following three-part test when evaluating
an informational privacy claim:

3 After the Alaska Legislature enacted SB 154, Congress added more mandates by adopting
tlegcghGnlcaI amendments to the Personal Responsibility and Work Opportunity Reconciliation Act of

@002
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(1) docs the party seeking to come within the protection of the right to
privacy have a legitimate expectation that the materials or information will
not be disclosed?

(2) is disclosure nonetheless required to serve a compelling state interest?

(3) ifso, will the necessary disclosure occur in that manner which is least
[+ . intrusive with respect to the right to privacy?

The Alaska Wildlife Alliance V. Rue, 948 P.2d 976; 980 (Alaska 1997); Jones V. Jennings, 788
r P.2d 732,738 (Alaskal990). ; - " v

Social Security Numbers

The Governor's bill would require applicants for driver's licenses and for sport
hunting and fishing licenses to provide their social security numbers on the license application.
These numbers would then be shared with the child support agency in this and other states for
child support purposes. SB 154 requires anyone applying for a professional or occupational
license to provide his or her social security number on the application so that the numbers may
be shared with child support agencies. It also requires that vital statistics records contain the
social security numbers of those mentioned in them.

Itis possible that someone in the state will assert that these provisions violate their
right to privacy guaranteed by article I, section 22, of the Alaska Constitution. To prervail in
court, anyone asserting such a challenge must meet the three-prong test set outinAlaska Wildlife
Alliance, 948 P.2d at 980.

“ The first prong of the privacy test requires a court to determine whether the party
raising the right to privacy has a legitimate expectation that the Alaska Constitution prevents the
state from disclosing information the party considers private. Inthis case, this means the court
will have to determine ifthe party has a legitimate expectation that the state will not disclose the
party’s social security number to child support agencies. Alaska Wildlife Alliance, 948 P.2d at
980, Itis doubtful that, courtwould make such a finding because the U.S. Congress which
created the social security system, and initially mandated that the numbers be kept private, has
now mandated that they be disclosed on state license applications and given to child support
agencies upon request

Congress created the social security number. 1t also passed the Privacy Act of
1974,442 U.S.C. §405(c)(2)(C), and 42 U.S.C. § 408(a)(8) to enhance the privacy protections

P.L. 93-579, section 2, set out in note following 5 U.S.C. § 552a.
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for social security numbers. Section 7 of the Privacy Act of 1974 prohibited states from denying
benefits to their citizens as a genalty for refusing to produce social security numbers. 42 U.S.C.
§ 405(c)(2)(c)(viiiy(1) and 42 U.S.C. § 408(a)(8) made it a criminal offense to disclose social
security, numbers in violation of federal law. These laws are responsible, in large part, for
creating an expectation that social security numbers are private, and not subject to release. At
|least one court has found that the Privacy Act of 1974 creates an expectation of privacy in the
minds ofemplo%ees concerning the use and disclosure of their social security numbers. Tribune-
Review v. Allegheny County Housing Authority, 662 A.2d 677 (Pa. 1995).

The Privacy Act of 1974 does not apply where disclosure is mandated by federal
law. Sections of SB 154‘and the Governor’s child support bill would not violate the Privacy Act,
42 U.S.C. § 405 or42 U.S.C- § 408(a)(8) because they are enacting federal mandates. Therefore,
a court is not likely to find that an Alaskan resident has a legitimate expectation that the Alaska
right to privacy prevents the state from requiring the production of his or her social security
number on license applications or from sharing the numbers with child support agencies.

|

There are other reasons that it is unlikely that a court would find that expectation
to be reasonable. InState v. Chryst, 793 P.2d 538 (Alaska CL App. 1990), the court held there
IS no reasonable expectation of privacy with respect to a person’s name and address and die
locations where he receives utility services. The Alaska Supreme Courthas held that the right to
privacy emhodied in the Alaska Constitution is only implicated by the disclosure of personal
Information about oneself. Doe v. Alaska Superior Ct., Third Jud. Dist., 721 P.2d 617, 629
(Alaska 1986). This is the type of personal information which, if disclosed, could cause
embarrassment or anxiety. Doe, 721 P.2d at 629; Falconer v. Alaska Public Offices
Commission, 570 P.2d 469,479 (Alaska 1977). The disclosure of one’s social security number
is not likely to evoke such a response. )

Furthermore, in AS 44.99.300 - 44.99.350, the Legislature has indicated that
""personal information™ does not include a person’s name, address, or telephone number, if the
number is published in a directory. Inour opinion, acourt is likely to find that a person's social
security number is a specific identifying number, like an address or telephone number, that has
become so widespread in use that an expectation that one can keep it private is unreasonable.
Social security numbers are divulged for identification purposes in a wide variety of
circumstances. For instance, social security numbers generally appear on drivws' licenses, which
must usually be shown to cash a check.5 While there may once have been a higher expectation

5 Before passage of PR WORA, C_on%ress gave states permission to use social security numbers
to establish the identity of those applying for driver's licenses and to require applicants to provide
their social security number on the drivers’ license application. See 42 U.S.C. 405(c)(2€)(C_5)(I). In
Alaska, a driver’s social security number usually appears on his or her driver's license. Drivers are
given the option of not having the number appear on their license. While the Governor’s child support

@004
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of privacy for social security numbers, we believe thata court is likely to recognize that, in this
day and age, the use of that number for identification purposes has made the expectation of
keeping it private an unreasonable expectation.

The inquiry may not end there, however. Perhaps a court will decide that the
expectation of privacy in one’s social security number is a legitimate one. In such a case, the
court would have to determine if the mandated disclosure will servt a compelling state interest
See Alaska Wildlife Alliance, 948 P.2d at 980. This involves balancing the state interest served
by the mandate provision with the right of privacy asserted. See, e.g., Welcome to the "Last
Frontier," Professor Gardner: Alaska's Independent Approach, to State Constitutional

02/r.VC .Interpretation, 12 AlaskaL'Rev.T, 21 (1995);. , y*

hi our opinion, a court reviewing this issug is likely to find that the important
Issues served by the welfare reform mandates far outweigh the interests of an individual in
keeping his or her social security number out of the child support enforcement system. The court
would consider the same information about child su?port enforcement efforts that was considered
by the Congress when it enacted the requirements relating to social security numbers in the federal
welfare reform act that is implemented by SB 154 and the Governor’s child support bilL The
Congress found that this use of social security numbers would enhance efforts to locate child
support obligors and collect child support payments. The Congress has determined that children's
poverty, national and state expenditures on welfare programs, and other societal problems could
pe decreased by more effective methods of child support enforcement

The Alaska Legislature has consistently recognized that there is a compelling
public policy favoring enforcement of child support obligations. Anderson v. Anderson, 736
P.2d 320, 323 (Alaska 1987). The Legislature attempted to enhance the collection of child
support in 1977 when it passed the Child Support Enforcement Act The Legislature stated that
the act was passed for the following reasons: e

The state... declares that the common law and Alaska statutes pertaining
to the establishment and enforcement of child support obligations shall be
augmented by additional remedies in order to meet the needs of children.

It 1S declared to be the public policy of this state that this Act be construed

bill would require production of the social security number on the driver’s license application, it
would not require that the number appear on the driver’s license.
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and administered to the end that children shall be maintained from the
resources of responsible parents, thereby relieving, at least in part, the
burden presently bom by the general citizenry through welfare and welfare-
related programs.

Section 1, ch. 126, SLA 1977.

In 1984, the Alaska Legislature passed amendments to the Child Support
Enforcement Act "to encourage the efforts of those persons who seek to enforce the payment of
gfll_llg s,lu 8%or[ obligations by noncustodial parents having the duty of support™ Section 1, ch. 144,
' \* *
Jnits statement of findings and purpose.for the 1984 amendments, the Legislature
made the following finding: -

a disproportionately high percentage of lower-income, single-parent
families are headed by women. The difficulties in obtaining child support
from non-custodial parents contributing significantly to the hardship of
those families. ... The legislature also finds that the hardship experienced
by children in families who may rely on sunport frcm a noncustodial parent
should notbe anecessary condition that must be endured by those families.

Section 1, ch. 144, SLA 1984.

_ ~ We believe that a court, looking at this type of information, is likely to find that,
even if there is some right of privacy in one’s social security number, that right is outweighed in
this instance by the societal interests in more effective child support enforcement

Ifthe first two criteria were met, the final prong of Alaska's right to privacy test
would require the court to determine whether the necessary disclosure will occur in die manner
which is least intrusive with respect to one’s interest in the right to privacy. See Alaska Wildlife
Alliance, 948 P.2d at 980. Here again, wc believe the proposed legisladon, and SB 154, meet
this requirement

SB 154 and the Governor’s child support bill use the existing state licensing
s?;sitem to collect social security numbers. Since this approach involves self disclosure on forms
that the license applicants will have to complete anyway, it is less intrusive than other systems that
could be used to obtain the applicants’ social security numbers. The Alaska Supreme Court has
found that, generally, self-disclosure, accompanied by the appropriate use ofthe summons power,
constitutes the least intrusive method of obtaining information. State, Deg‘t of Revenue, V.
Oliver, 636 P.2d 1156,1167 (Alaska 1981). While applicants must provide their social security
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numBers on the lic nsF Ircatr stheers ore urrementthat na plrcantssoeral Security
numboer appear on't ertsef there re ucr the chanceo Unniecessary disclosure. See
footnote4 ahove... The child support brI [ovi et at social securi num ers vvtr V
shared with child supPort agencres for chrI s&r rt purposes.  Thesé provisions Wil f
ensure that the mandated disclosure not exceea what is necessary to serve the compelling stat
Interest that justifies it

Almast all of the programs_affected t?%/ FB 1% and the Governor's child sfuﬁn
hill are carried out y. state employees. The systern for drﬂn nsrn? huntrn% and fport rg

., licenses Is an exceptron I relics upon prrvatevendors 0] se ese 108Nses oag)p icants. Th

fL mrghtrarse some’ concern that the socral securi num erso fish an ame.license applicants wll

emore at rrskof unwarranted drscllosure b )(viin)(1) sho%rld aIIevratej

. those concerns, ov social Security numbers ob'line rovision of law epacte

after October 11980 be61<e tcont‘e dent%l This mandate exte/nﬁqyg overnment em Po ees
or anyone who astega access to the numbers. See 42 US.C $ r)]%vw !
and huntin

Ther efore, the fedeyal prrvaey mand te extends fo private vendors who sell sport fis %
Hres tothe %H?“C -Violation oft emanpate could result In conviction rnfedegal cog
elony punish ebyfrnea amaximum five-yearjail sentence under 42U.S.C (83.

% . A- HiLo

Nov Hire Information

The Governor’s child suRport bill would requrre all employr rs and labor unrons
inthe sta to report allnew hires and re Ares to the state child ort er}r]‘orce H aoency.
rePdpnwr contgrnthe name ddressa soclal seeurrtt)ye F)E cn new f Io ee

raItaxr entifying num eem o er. Cufre those
Pi r% t%provrde thrg rnfo ation

he name, acdress, and
Alaskan businesses that employ more than ponees are requrrd

for long-term employees. See’AS 25.27.075.

\We do not helieve a court would find that AS 25.27.075, as amendedb the
Governorschrlds gﬁortbrll would violate the right to privac guaranteed by article |, section
22, ofthe Alaska Constitution. Anycourtconsrderrn%sucha hallenge would applythethree—
prong test discussed anove. The first Erong would requirene courfto determine 1f the pa g
asserting the rrght to privacy has a | rtrmate ex ctatron that the Information will not be
disclosedl. Alaska Wildlife Alliance,

AS 25.27.075 requires em Io ers to report the social security number and other
personal icentifiers like names and acdresses to the state child support agency. In State V. Chryst,

AS 25.27.075was rewritten into its current form in 1992 and has not been challcnj cd in court
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793 P.2d 538 (Alaska App. 1990), the Court of Appeals held that a defectum did not have a
reasonable expectation of privacy with respect to address information given to an electric utility
for purposes of obtaining utility service. There is no reason to believe that a person would have
a greater expectation of privacy if the information is given to an employer rather th.Ji to a utility.

Furthermore, all of the information sought is shared on income tax returns and
other government records where, in the course ofthel e, they are bound to be seen by others.
Therefore, the legitimate expectation of privacy is lower. See Oliver, 636 P.2d at 1167.

Even if aperson did have a legitimate expectation that his or her name, address,
and date ofhire would not be disclosed by the employer, a courtis likely to uphold AS 25.27.075
becauseits disclosure reciuirements serve the compe Iing state interest of enfo/cin? child support
obli([;ations. Alaska Wildlife Alliance, 948 P.2d at 980. The analysis is similar to that for
osure of social security numbers as set out above.

Finally, the method of employer reporting, designated by AS 25.27.075 to ensure
that the state child support agency obtains new bore information, meets the third Pron? of the
Alaska privacy test because it Is least intrusive on the right to privacy. Alaska Wildlife Alliance,
948 P.2d at 980. We believe a court would find that employer reporting, like self-disclosure,
constitutes the least intrusive method of obtaining the needed information. Oliver, 636 P.2d at
H67, - . ;

ol J
Access to Government Records For Child Support Pt poses

SB 154 gave child support enforcement agencies access to information in the
following govemment rccords: vital statistics, state and local taxes, real and personal property,
employment security, public assistance, motor vehicles, and corrections. The information may
only be used for child support purposes. Under the Alaska Wildlife Alliance test, the first
question to ask is whether residents have a le primate expectation that these government records
will not be disclosed for child support purposes. 948 P.2d at 980.

This question must be viewed in light of Alaska’s policv favoring open state
records. AS 09.25.110 mandates that, unless specifically pro’ :ded otherwise, the public records
of all state agencies are open to inspection by the public. See AS 09.25.110; see also City of
Kenai v. Kenai Peninsula Newspapers, Inc., 642 P.2d 1316 (Alaska 1982) (the statute
articulates abroad policy ofopen records).” ...

N

Specificexemptions to AS 09.25.110 could give rise to a Ie?itimate expectation
that the state records protected by the statutory exemptions will not be disclosed. For example,
Vital Statistics records are protected from public inspection. See AS 09.25.120(a)(1) and AS
18.50.310. On the other hand, statutory sections like those contained in SB 154, which require
that designated portions of state records be made available to child support agencies, make any

@008
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such expectation of privacy unreasonable.7 Therefore, it is unlikely that a court would find that
Alaska residents have a legitimate expectation that information concerning them in state recorus
would not be shared with child support agencies.

The analysis of the second prong of the Alaska privacy test is the same as for social
security numbers and employer hire information. We believe that the strong state interest in
securing payment of child support, and in complying with federal mandates, would greatly
outweigh any interest a resident might have in preventing a child support enforcement agency
from having access to the information needed to establish or enforce a child support obligation.

' ffa eourtrfound that residents did have éf’egitimate expectation of privacy, and that
disclosure of state records serves a compelling state interest, it would have to determine if the
necessary disclosure will occur in that manner which is least intrusive with respect to the privacy
riglt Alaska Wildlife Alliance” 948 P.2d at 980. We believe the court would make such a

finding.
J * *

The disclosure statements only require agency-to-agency production of
information already in. the state records. This limits the scope of information to be released.
Without access to government records, child support agencies would be required to make more
intrusive investigations which could result in a far greater invasion of privacy.

*h KoK *oo . - M

Financial Records 1

SB 154 amended the Banking Code, AS 06.05, to require that abank provide child
support agencies, upon'request, with a certified copy of a record concerning an individual who
either owes or is owed child- jport The information could he provided by electronic means and
may only be used foroc”hild sUpport purposes.

i *

Starting down the now familiar road, we first must determine whether someone
who owes or is owed child support has a legitimate expectation that information contained in his
or her bank account will not be disclosed to a child support agency. Alaska Wildlife Alliances
948 P.2d 976 (Alaska 1997); Jones v. Jennings, 788 P.2d 732 (Alaska 1990).

7 For examtple, SB 154 amended AS 18.50.330 to provide child support agencies access to vital
statistic records for child support purposes. See AS 18.50,333(6).

0008
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~ The United States Supreme Court has ruled that bank customers have no legitimate
expectation of privacy concerning their bank records. United States v. Miller, 425 U.S. 435,442,
96 S. Ct. 1619, 1624 (1976). Inreaching this conclusion the Court observed:

The checks are not confidential communicat’ons but negotiable
instruments to be used in commercial transactions. All of the documents
obtained, including statements and deposit slips contain onIY information
voluntarily conveyed to banks and exposed to their employees in the
ordinary course othusiness.

425 U.S: at4d2j'96 S; Ct.atl 6 2 4 . - m

While the Miller Court’s findings concerning expectations of privacy do not
foreclose a challenge under the Alaska Constitution,8they do help establish that one may not have
a legitimate expectation, under the Alaska Constitution, that bank records will not be disclosed
to a government child support agency.

Even if participants in a child support case had a legitimate expectation that their
bank records would not be disclosed to child support agencies, the compelling state interest in
establishing and enforcing child support obligations justifies the disclosure. This satisfies the
second prong of the Alaska privacy test. Alaska Wildlife Alliance, 948 P.2d at 980, «

o4 : n

The only remaining question is whether the bank record provisions of SB 154
mrovice that die records disclosure will be made in the-manner which 1s least intrusive with
respect to the right to privacy. Alaska Wildlife Allia'tce; 948 P.2d at 980.

& ' ; & & x w1

The bank record disclosure requirement of SB 154 is contained in AS 06.05.537.
That statute only requires disclosure of bank records of the assets and liabilities of individuals
who owe or are owed child support The agency receiving the information may only use it for
legal child support purposes. It s hard to imagine a less intrusive way to obtain this information.

Public Utilities Recortljs
I o

8  Therightto privacy embodied in the Alaska Constitution is broader than that provided by the
U.S. Constitution, Pratty. Kirkpatrick, 718 P.2d 962 (Alaska 1986).

@010
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— ——  —SB154 also requires public utilities to give child support agencies access to locate
information concerning their customers. The Alaska Court of Appeals has ruled that a utility
customer does not have a reasonable expectation of privacy concerning information about the
customer’s name and address contained in the utility’s records. Chryst, 793 P.2d at 542.
Therefore, the customer cannot have a legitimate exE)ectation that the information will net be
disclosed and the information is not protected by article I, section 22, of the Alaska Constitution.

CONCLUSION

SB 154 increased the access of child support enforcement agencies, to personal
information, such as social security numbers' concerning Alaskan residents. The Governor’s child
support bill would make even more information available to the agencies. You asked whether
these informational mandates would violate the right to privacy of an affected individual,
guaranteed by the Alaska Constitution. \We believe the answer isno. Federal law required Alaska
to adopt laws providing child support agencies such access to personal information for child
support purposes. After passage ot the federal mandates, it is not reasonable for the residents of
Alaska to expect that the designated information about themselves in government and other
affected records will not be made available to child support agencies for child support purposes.

Even if such an expectation were reasonable, an Alaskan court would be still likely
to ¢"der disclosure of mandated information because the disclosure would serve the impoltant
Suite interest in seeing that child supﬁort obligations are honored. Finally, the informational’
disclosure provisions of SB 154 and the Governor’s child support bill provide for least intrusive

.disclosure of personal information.

_ I this memo does not fully answer your questions, or if I can be of other assistance
on this matter, please let me know.

i t = 1
DNB:bap .
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January 8, 2001

The Honorable Rick Halford
President of the Senate
Alaska State Legislature
State Capitol

Juneau, AK 99801-1182

Dear President Halford:

Alaska's Child Support Enforcement Division collected and distributed a record $85
million in Fiscai Year 2000 and is headed toward a new record this year. This bill |
transmit today guarantees the state can retain the tools that enabled this success in helping
thousands of children receive the financial support they need. It also keeps Alaska in
compliance with federal welfare reform laws and eligible for nearly $80 million in annual
federal funding to operate Alaska's family assistance and child support programs.

This bill continues the state program, beg.in in 1997 and 1998 as part of Alaska's
compliance with federal welfare reform which has reduced dependence on government-
funded public assistance programs by increasing child support collections. The Alaska
legislature chose to sunset those compliance measures on July 1, 2001

This bill i hnportant to the lives of the children and parents who make up the nearly
48,000 child support cases in Alaska. It will keep in place those successful provisions ¢ f
the 1997 and 1998 legislation which have improved child support collections, including:

« Enhanced due process protections in paternity proceedings.

« Requirements that all employers report newly hired employees to the child support
agency.

« Authorization to use financial institution data matches to locate assets of
delinquent parents.

« Immunity from civil liability for employers and financial institutions that comply
with child support income-withholding orders.
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Prohibitions against disclosing identifying information of a parent or child when
there is evidence of domestic violence.

Requirements for Social Security numbers on certain vital statistics and court
records, and on applications for some state licenses. To protect an individual's
privacy, the numbers are not required on the actual licenses but only on the
applications.

Authorization for the child support agency to obtain orders requiring delinquent
parents to seek work and orders to set aside a parent's fraudulent transfer of
property if it was done to avoid a child support obligation.

Improved access to records of other government agencies and financial institutions
to locate delinquent parents and their assets.

| also want to point out that this bill repeals one controversial part of the earlier
legislation. Alaska recently received a waiver from the federal requirement to collect
Social Security numbers on applications for sport fishing and hunting licenses, allowing
us to remove that requirement from law.

In the years since passage of the 1997 and 1998 legislation, the state has found the
provisions of those bills effective at ensuring children receive the support they need from
both parents. Failure to adopt this bill would jeopardize several years of progress in
helping Alaska's families.

Sincerely,
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