


/



DATE: 4/11/01 FURTHER:

S t . .  .A T E  F IN A N C E  C O M M IT T E E  R b r-O R T
r e p o r t e d  o u t

APR 2 4 2001
SENATE F INANCE 

COMM1TEE

DATE TURNED 
IN TO OFFICE: C \

Finance Committee considered SENATE BILL NO. 152
D O T P F-R E LA T E D  C O N T R A C T  C LAIM S

"An Act relating to the handling of and interest on contract controversies involving the Department of 
Transportation and Public Facilities or state  agencies to whom the Department of Transportation and Public 
Facilities delegates the responsibility for handling the controversies." 
and recommends:

[ ] be rep laced  with. 

[ ] adopt p revious

CS

CS

(-

[ ] attached amendment(s)

[ ] adopt Letter of Intent by

[ ] further referral to ______

NEW FISCAL NOTE(S):

S ena te  Bill:
[ ] sam e title 

_) [ ] new title 
H ouse Bill:

_) [ ] sam e title 
[ J technical title 
[ ] new: SCR # _

Committee

Committee

PREVIOUS FISCAL NOTE(S):

Department Date Fiscal Zero FN#

T » C . ^ / a ».seA
/

Department Date Fiscal Zero FN#

'T)C\7 S P P ^ / i o L v / i
i

(

[ J APPROPRIATION - no fiscal note

SIGNATURES AND RECOMMENDATIONS: Do
P a s s

Do N o t  
P a s s

No R e c A m e n d

V — ^  / /  / /

,  i - .
x k v 1 C .

\ l

A \ /

i

C o c H A , , < :  (  J ^ d v l

C o C H A , R :



S T A T E  O F  A L A S K A  Fiscal Note Number: _ 1 ______
2001 L E G IS L A T I V E  S E S S IO N  Bill Version: SB 152

(S) Publish Date: 4/11/01
Revision Date/T ime (Note if correction):___________________________Dept. Affected^__________ DOT&PF
Title: An act related to the handling o f interest on________BRU: ______________________
contract controvers ies involving the Department o f T ransp ... Component:______________________
Sponsor: Senato r Cowdery_________________________________ _________
Requester: Senate Transporta tion____________________________ Component Number:____ __________

Expenditures/Revenues______________________________ (Thousands of Dollars)_________

FISCAL NOTE

Note: Amounts do not include inflation unless otherw ise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & C laims
M iscellaneous

TO TAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAP ITAL EXPENDITURES 0.0**

*oo
’ 0 . 0 " 0 .0 “ 0 .0 " 0 .0 "

CHANGE IN REVENUES ( ) 1 !

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Menta l Health
O ther (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te o f any c u r re n t yea r (FY2001) co s t: 0.0

Check th is b o x (X) i f fu n d in g fo r th is  b ill is in c lu d e d in the G ove rn o r 's FY 2002 b u d g e t p ro p o s a l:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page i( necessary)

"Th is bill will result in additional interest payments on contract related claims. The additional interest could range from S500.0 to 
several million dollars per year. Although this won't affect our capital budget request, these payments will reduce the amount 
available for other capital projects. Most of the additional interest payments will be eligible for 90% federal funding with a 10% GF 
match.

Prepared by: 
Division

Approved by: 
Agency

(Rev 2/7/2001 OMB)

Dennis R. Poshard. Specia l Assistant__________________________ Phone 465-3904_______________
Comm issioner’s Office________________________________________  Date /T im e 4/10/01 12:00 AM_______

Comm issioner Joseph L. Perkins, P.E.________________________________ Date 4/10/01_________________
Department o f Transporta tion and Public Facilities_____________

For distribution information, call the Governor's Legislative Office
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FISCAL NOTE

Revision DateTTime (Note if correction): 04/19/2001 10:55a.m . Dept. A ffected : DCED
Title: DOTPF - Contract Related Claims________________ BRU: A IDEA

__________________________________________________________ Component: A IDEA

STATE OF ALASKA Fiscal Note Number: ______
2001 LEGISLATIVE SESSION Bill Version: SB 152

() Publish Date: ______

Sponsor: Sena to r Cowdery

Requester: Senate Finance Component Number: 1234

E x p e n d itu r e s /R e v e n u e s (T h o u s a n d s o f D o lla rs )

Note: Amounts do not include infla tion unless otherw ise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007

Personal Services
Travel
Contractual
Supplies
Equipment
Land & S tructures
Grants & C la ims
M iscellaneous

TO TAL OPERATING • • * * * #

CAP ITAL EXPENDITURES 1 ‘I •
I *l *

CHANGE IN REVENUES ( ) *l * *
1 1 «

FUND SOURCE__________________________________________________ (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/P rogram Receipts
1037 GF/M enta l Health
1156 RSS

TOTAL * • * * * 0

E stim a te o f any c u r re n t ye a r (FY2001) c o s t: 

POSITIONS
Full-time
Part-time
Temporary

ANALYS IS : (Attach a separate page if necessary)
‘ AIDEA has a delegation of authority from DOTPF for construction of AIDEA Development Finance projects (AIDEA owned and 
operated). This bill will result in additional interest payments on contract related claims. There is no way to predict the costs in the 
future. AIDEA Development Finance projects generally do not use General Funds (Healy Clean Coal Plant and the DeLong 
Mountain Transportation System funding included slate grants). Additional costs, such as claims, are charged to the project 
proponent or are funded by AIDEA funds. In the past AIDEA has had small and multi-million dollar claims on construction projects. 
The claims have resulted in negotiated settlements. For example, a S1,17 million claim was paid on the Healy Clean Coal Plant in 
1999. If this legislation wero in effect, AIDEA would have had to pay an additional 5188,018 (10% compounded interest for 18 
months). Originally the claim was upwards of S10 million. If AIDEA funds are required, AIDEA's net income declines, decreasing 
the annual dividend AIDEA pays to the General Fund.

Prepared by: 
Division

Approved by: 
Agency

(Rev 11/2000 OMO)

Robert G. Poe, Jr., Executive D irector Phone 907-269-3000
A IDEA Date /T im e 04/19/2001 10:55a.m .

Comm issioner Deborah B. Sedw ick Date 4/19/2001
Department o f Community & Econom ic Deve lopment__________

For distribution information, call the Governor's Legislative Office
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F r o m  t h e  o f f i c e  o f . . .  S e n a to r  J o h n  J . C ow d e ry
State Capitol Building, Rm #101 

Juneau, AK 99801 
907-465-3879 phone 

907-465-2069 fax

M E M O R A N D U M

Sponsor Statement for SB 152

Relating to the handling of and interest on contract controversies involving the Departm ent of 
Transportation and Public Facilities or state agencies to w hom  the Department of 
Transportation and Public Facilities delegates the responsibility for handling the

controversies.

This proposed legislation would simply require that when a contract settlement with 
D O T P F  is in dispute and finally settled in favor of the contractor that interest must be paid to 
the contractor on the settlement amount for the time the contract was in dispute.

Interest accrues at the rate applicable to judgements and the interest accrues from the 
date the claim was filed through the date of the decision.



A S S O C IA T E D  G E N E R A L  C O N T R A C T O R S  o f  A L A S K A

4041 B  S T R E E T ,  S U I T E  100 • A N C H O R A G E ,  A L A S K A  99503 
T E L E P H O N E  (907 ) 561-5354 • F A X  (907 ) 562-6118

April 6, 2001

Re: SB 152 -  Interest on Contract Controversies

Dear Senator:

On public works projects in the State of Alaska, a contractor encountering a 
condition that requires a change in the contract, is required to perform the work 
even if there is a dispute as to the appropriate adjustment. Resolution of such a 
claim frequently takes as long as four years and the State currently disallows 
interest on the amount of the ultimate settlement.

Most, if not all, public works contracts include contract adjustment clauses that 
provide a method for adjusting the contract amount when the contractor 
encounters changed conditions or the owner desires to change the contract in 
some manner. The purpose of this clause is to assure that the contractor is fairly 
compensated for the extra work occasioned by the change.

Alaska courts generally recognize that awarding prejudgment interest to a 
plaintiff is necessary to make him "whole" by compensating him for the use of 
money rightfully his between the time of injury and trial. The courts have held 
that prejudgment interest should be denied only in the most unusual cases and 
place the burden of proving the unusual situation on the party opposing the 
award of prejudgment interest. The State of Alaska apparently believes that 
contractor claims in general represent an "unusual case" and therefore 
prejudgment interest should not be applied to these claims.

We urge you to support SB 152. This bill allows construction contract claims to 
be treated the same as all other claims in the State of Alaska. There is no public 
interest in discriminating against the entire construction industry in these matters.

Sincerely,

Richard Cattanach 
Executive Director

FAIRBANKS
P.O. BOX 6005 •FAIRBANKS, AK 99706

TELEPHONE (907) 452-1809

S O L D O T N A
43335 K A L I F O N S K I  B E A C H  R O A D , S T E .  32 • S O L D O T N A ,  A K

99669
T E L E P H O N E  (907 ) 262-8535



INTEREST ON CONTRACT CONTROVERSIES 
SB 152 &HB235

Position Paper o f  
The Associated General Contractors o f  Alaska

ISSUE: Given the complexity o f  construction projects, it is not unusual that differences 
sometimes develop between the owner and contractor regarding the scope o f  work 
covered in the contract. In those instances when the differences cannot be successfully 
resolved, the parties can avail themselves o f  the claims process set forth in the Alaska 
procurement code. One problem with this process is the inherent delay in the ultimate 
payment o f  the claim. The position o f  the State o f  Alaska is that they do not owe interest 
on the ultimate awards. Contractors believe that the delayed payment costs them not only 
foregone interest but also the costs o f  preparing and defending their claim, and that the 
avoidance o f  interest is not only contrary to common practice, it is bad public policy.

ADVANTAGES: For the State o f  Alaska, delaying claims allows them to earn interest 
on money they ultimately owe the contractor. Through such delays the State derives an 
economic interest in postponing the claims process. Another advantage enjoyed by the 
State accrues from its superior financial strength and legal resources, which sometimes 
can be used to force financially, strapped companies to settle their claims at a fraction of  
the claims value.

The current system offers no advantages to the contractor.

DISADVANTAGES: The primary disadvantage to the State will be derived from the 
addition o f  interest to the cost o f  a claim for the period the claim is being contended. The 
proposed law will put a premium on the expeditious settlement o f  construction claims.
The State will have to change its procedures to handle such claims in a more timely 
manner.

There are no disadvantages to the contractor.

AGC POSITION

The current process regarding the settlement o f  a claim places the contractor at an 
economic disadvantage. Since the expenses underlying a claim have to be paid, the 
contractor incurs these costs plus the costs o f  preparing and defending its position.
During this entire process the State is allowed to invest those funds for its own economic 
gain as well as using its superior resources to threaten the economic viability o f  the 
claimant. Payment o f  interest on claims is not only good public policy, but it is 
consistent with prior practices o f  the Department o f  Transportation regarding such 
claims. Currently the State o f  Alaska must pay prejudgment interest for virtually all 
other contract claimants. Contractors, however, have been singled out for disparate 
treatment.
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April 16, 2001

The Hon.Vic Kohring, Chair,
and Members, House Transportation Committee 

State Capitol, Room 24 
Juneau, AK 99801

Re: HB 235 -  An A ct relating to the handling o f and in terest on contract 
controversies involving the D epartm ent o f T ransporta tio n  an d  Public 
Facilities o r state agencies to whom the D epartm ent o f T ranspo rta tio n  and 
Public Facilities delegates the responsibility for handling the controversies.

Dear Representative Kohring,
#

I am the attorney assigned by the Alaska Department o f  Law to provide testimony 
on HD 235. which provides for prejudgment interest on administrative claims. Due to 
litigation demands in another case, I am in Ketchikan today and unable to testify. As a 
consequence, I respectfully submit this letter in place o f  in-person testimony. If any 
committee member has questions regarding the contents o f  this letter, I would be happy 
to meet with that member in person, or respond in writing to the entire committee. I can 
be reached by phone at 465-6712, and by fax at 465-6735.

•  P re judgm en t In terest on A dm inistrative C laim s Not Allowed in M ajority  o f 
O th er States

We have not undertaken a survey o f  every state in the country. However it 
appears that a fair number o f  states do not pay prejudgment interest on 
administrative contract claims either outright or because the law in those states 
limits payment o f  interest to “liquidated” claims, i.e., claims that arc capable o f 
calculation under some contractual formula that docs not require the exercise o f  
discretion by agency personnel.



The Honorable Vic Kohring, Chair, 
and Members, House Transportation Committee 

April 16, 2001 
Page 2

Alaska law, AS 36.90.200(a), already requires payment o f interest on “payment 
requests” for work satisfactorily performed on state construction projects. I f  the 
state gives notice to the contractor that the work covered under the payment 
request is unsatisfactory, no interest is paid on that payment request until 21 days 
after the unsatisfactory work is corrected. AS 36.90.200(c). While this statute 
docs not cover payment o f interest on contract claims filed under the State 
Procurement Code, it is an example o f  the type o f “liquidated” amount on which 
interest would ordinarily be paid i f  timely payment were not made by the state.

Where contract claims are concerned, there may be good policy reasons to 
withhold the payment o f prejudgment interest. There may be policy reasons why 
the agency should have the opportunity to examine such claims before 
prejudgment interest begins accruing.

•  Cost o f A pplication of HB 235 to C onstruction  C on trac ts

Under the Alaska Procurement Code, the Alaska Department o f  Transportation 
has the procurement authority for all construction projects conducted in the state. 
AS 36.30.005(b), The Department o f  Transportation may delegate that authority 
to other agencies under AS 36.30.632. Therefore, since all construction is either 
being performed by DOT&PF or by other agencies under delegation o f  authority 
by DOT&PF, prejudgment interest will affect all agencies conducting construction 
that are either subject to AS 36.30 or that are required to have similar procurement 
procedures.

The costs to the state for prejudgment interest if  HB 235 became law could be 
substantial. For example, DOT&PF estimates that annual interest indebtedness 
could be between $500,000 and several million dollars if the companion bill to HB 
235 (SB 152) were to become law, although federal matching money would be 
available to cover some o f that cost. Fiscal Note 1, SB 152. On just three recent 
claims o f  which we are aware, prejudgment interest totaling approximately 
$1,200,000 would have been paid by the state if  prejudgment interest were due on 
those claims.

•  I f  HB 235 Becomes Law, How Will the S tate Pay P rejudgm en t In terest?

FHWA Projects: DOT&PF does most o f  its construction in the State o f Alaska by 
using funding from the Federal Highway Administration (FHWA). While the 
budget process for federal funding is beyond the scope o f this letter, it appears that 
FHWA will participate in payment o f interest on construction claims according to

20 'd 'ON xyj
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The Honorable Vic Kohring, Chair, 
and Members, House Transportation Committee 

April 16, 2001 
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a federal participation rate that typically is 90 percent. OF course, payment o f 
interest or. a project means that fewer dollars will be available for projects in the 
state. In other words, prejudgment interest paid on one project may mean that the 
state is unable to fund another project somewhere else in the state.

FAA Projects: DOT&PF also conducts construction activities at airports
throughout the state to build new, or expand existing, facilities utilizing Federal 
Aviation Administration (“FAA”) funding), FAA grants operate differently than 
those for FHWA-funded projects. In FAA projects, the amount o f  a grant is based 
on the state’s total estimate o f all costs to design and construct the project. 
Increases in the grant amount are limited to 15 percent o f  the original grant. Any 
additional costs incurred above the grant plus 15 percent must be covered entirely 
by the state. If interest exceeds the amount o f the FAA grant, the state will have to 
fund all additional expenses without FAA participation.

HB 235 affects all agencies in the state that conduct construction activities under a 
delegation o f authority from DOT&PF. Many o f these projects are supported by 
programs that include funding and grants from federal agencies other than FHWA 
and FAA. As a consequence, it may be that federal participation in administrative 
claims is limited in certain situations, depending on the funding source, and that 
state funds will have to be used to pay interest claims. Because we have not 
undertaken a study o f the way other agencies performing construction with a 
delegation from DOT&PF fund projects, it is unclear that federal participation will 
be available to fund interest payments owed as HB 235 is currently drafted.

•  E qual P rotection Issues for O ther AS 36.30 Claim s

There may be an equal protection problem with this legislation as presently 
drafted. HB 235 authorizes the payment o f  interest on claims under AS 36.30.620 
-  .630 and 36.30.670 -  36.30.685 against DOT&PF and other agencies acting 
under a delegation from DOT&PF. HB 235 therefore applies to DOT&PF 
construction claims. Contractors asserting claims against other agencies under AS
36.30.620 -  .630 and 36.30.670 - .685 may allege that they are denied equal 
piotection o f  the law because they are denied prejudgment interest on their claims, 
while DOT&PF contractors who file claims under the same statute are entitled to 
interest.

The state would have to demonstrate at least a legitimate state interest in allowing 
prejudgment interest on some claims while denying it on others. A court might 
conclude that the legislature’s interest in limiting prejudgment interest only to

SO 'd 'on xyj wy 2fr:0l 1US 1002-12-Hdy
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construction claims simply to save the costs o f  having to pay interest on all AS
36.30 claims does not bear a substantial relationship to a legitimate state 
objective.1

• E qual P rotection Issues for Non-AS 36.30 C onstruction Projects

The Alaska Railroad Corporation, the Alaska Aerospace Development 
Corporation, and the Alaska Seafood Marketing Institute must adopt procedures 
‘"substantially equivalent” or “substantially similar” to AS 36.30. AS 
36.30.015(e), AS 36.30.015(h). Claimants against these agencies may argue that, 
by virtue o f  the changes proposed to the procurement code by HB 235, these 
agencies also have to provide for the payment o f prejudgment interest on claims.

Other agencies exempt from AS 36.30 include the University o f Alaska, the 
Alaska Housing Finance Corporation, the Alaska State Pension Investment Board, 
the Alaska Court System. AS 36.30.005(c), AS 36.30.015(D) and AS 36.30.030. 
These agencies do not have to adopt procedures equivalent to the State 
Procurement Code. However, the same or a similar equal protection argument 
may be advanced with respect to those agencies. In the recent past, at least AHFC 
and the Court System have faced construction claims.

The Alaska Supreme Court has held that Equal Protection Clause o f the Alaska 
Constitution affords greater protection to individual rights than that afforded under the 
U.S. Constitution. Slate v. Enserch Alaska Construction, Inc., 787 P.2d 624, 6 3 1 (Alaska 
1989); Laborers Local No. 942 v. Lampkin, 956 P.2d 422, 429 (Alaska 1998). The court 
uses a sliding scale analysis that determines the relative importance o f the individual right 
and the State interest and. depending on the importance o f the individual interest, requires 
the State interest to “fall somewhere on a continuum from mere legitimacy to a 
compelling interest.” Enserch , 787 P.2d at 631. The nexus between the State’s interest 
and the means us^d by the Slate lo achieve that interest must fall on a continuum from a 
“substantial relationship to (the) least restrictive means,” again, depending on the 
importance o f  the individual right at issue. Id. at 631-32. Williams v. Slate, 895 P.2d 99, 
104 (Alaska 1995); Herricks Aero-Auto Aqua Repair v. State, DOT&PF. 754 P.2d 1111, 
11M (Alaska 1988)(economic interests entitled to only minimal protection under Alaska 
Equal Protection Clause; cost savings alone may not be a legitimate state interest).

'on xyj MW et>:0! 1WS 1002-ia-Hdy
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The Honorable Vic Kohring, Chair, 
and Members. House Transportation Committee

April 16, 2001 
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if you or any committee member has questions regarding the testimony 
summarized above, please advise.

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

f \ J  J

By: Doug Gardner
Assistant Attorney General

cc: Michael K. Abbot, Legislative Director, Governor’s Office
Vem Jones, Chief Procurement Officer, State o f Alaska 
Legislative Liaisons
Deborah Bchr, Legislation Attorney, Department o f Law 
Chrystal Smith, Legislative Liaison, Department o f Law.

90 *d 'ON XUd UU eh.'Ol 1VS 1002-18-HdU



A S S O C IA T E D  G E N E R A L  C O N T R A C T O R S  o f  A L A S K A

4041 B  S T R E E T ,  S U I T E  100 • A N C H O R A G E ,  A L A S K A  99503 
T E L E P H O N E  (907 ) 561-5354 • F A X  (907) 562-6118

A p r i l  2 3 ,  2 0 0 1

T h e  H o n .  D a v e  D o n l e y  a n d  P e t e  K e l l y ,  C o - C h a i r s  
a n d  M e m b e r s ,  S e n a t e  F i n a n c e  C o m m i t t e e  

S t a t e  C a p i t a l ,  Room  5 2 0  
J u n e a u ,  A l a s k a  9 9 8 0 1

R e :  T h e  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s ,  A l a s k a  C h a p t e r ' s  R e s p o n s e  t o
t h e  D e p a r t m e n t  o f  L a w ' s  P o s i t i o n  P a p e  : R e g a r d i n g  S B  1 5 2  a n d  HB
235

D e a r  S e n a t o r s  a n d  F p r e s e n t a t i v e s :

A s  m a n y  o f  y o u  m a y  k n o w ,  t h e  AGC i s  i n  f a v o r  o f  t h e  p a s s a g e  o f  
S B  1 5 2 .  I  b e l i e v e  t h a t  t h e  m e r i t s  o f  t h e  b i l l  s h o u l d  c o m p e l  p a s s a g e  b u t  I  
b e l i e v e  t h a t  i t  i s  a p p r o p r i a t e  t o  a d d r e s s  t h e  " s m o k e  s c r e e n "  r a i s e d  b y  t h e  
A l a s k a  D e p a r t m e n t  o f  L a w  c o n c e r n i n g  t h i s  b i l l .

I  w a s  j u s t  p r o v i d e d  a c o p y  o f  T h e  S t a t e  o f  A l a s k a  D e p a r t m e n t  o f  
L a w ' s  p o s i t i o n  p a p e r  o n  HB 2 3 5 ,  d a t e d  A p r i l  1 6 ,  2 0 0 1  a n d  a u t h o r e d  b y  
A s s i s t a n t  A t t o r n e y  G e n e r a l  D oug G a r d n e r .  I  f e e l  o b l i g a t e d  t o  r e s p o n d  t o  a 
n u m b e r  o f  s t a t e m e n t s  i n  r h e  D e p a r t m e n t  o f  L a w ' s  p o s i t i o n  p a p e r  b e c a u s e  i t  
g l o s s e s  o v e r  t h e  l e g a l  h i s t o r y  a n d  t h e  r e c e n t  D e p a r t m e n t  o f  L a w  p o l i c y  
t h a t  l e d  t h e  AGC t o  a d v o c a t e  f o r  t h e  p a s s a g e  o f  t h i s  l e g i s l a t i o n .

I n  1 9 6 5 ,  t h e  A l a s k a  S u p r e m e  C o u r t  f i r s t  a d d r e s s e d  t h e  i s s u e  o f  
w h e t h e r  a c o n t r a c t o r  c l a i m a n t  w a s  e n t i t l e d  t o  p r e j u d g m e n t  i n t e r e s t .
IW r i g h t  T r u c k  & T r a c t o r  v .  S t a t e ,  3 9 8  P . 2 d  2 1 6  ( A l a s k a  1 9 6 5 ) .  I n  t h a t  c a s e ,  
t h e  A l a s k a  S u p r e m e  C o u r t  i n t e r p r e t e d  t h e  p r e c u r s o r  t o  A l a s k a  S t a t .
§ 0 9 . 5 0 . 2 8 0 ,  [ A l a s k a ' s  w a i v e r  o f  s o v e r e i g n  i m m u n i t y  s t a t e ] ,  w h i c h  p r o v i d e d  
a s  f o l l o w s :

j e c .  i o . u - * .  u u a g m e n t  r o r  n a m c i z r .  i t  j u a g m e n i  i s  r e n d e r e d  
f o r  t h e  p l a i n t i f f ,  i t  s h a l l  b e  f o r  t h e  l e g a l  a m o u n t  f o u n d  d u e  f r o m
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h e  s t a t e  w i t h  l e g a l  i n t e r e s t  o n l y  f r o m  t h e  d a t e  o f  j u d g m e n t  a n d  

w i t h o u t  p u n i t i v e  d a m a g e s .

W r i g h t ,  3 9 8  P . 2 d  a t  2 1 8 .

W h i l e  u p h o l d i n g  t h e  t r i a l  c o u r t ' s  d e n i a l  o f  t h e  c o n t r a c t  
c l a i m a n t ' s  r e q u e s t  f o r  p r e j u d g m e n t  i n t e r e s t  p u r s u a n t  t o  § 2 6 . 0 4 ,  t h e  
A l a s k a  S u p r e m e  C o u r t  w a s  e x t r e m e l y  c r i t i c a l  o f  t h e  i n e q u i t y  a n d  u n f a i r n e s s  
o f  t h e  S t a t e  n o t  h a v i n g  t o  p a y  p r e j u d g m e n t  i n t e r e s t  t o  c o n t r a c t o r  

c l a i m a n t s :

We a r e  i n  a g r e e m e n t  w i t h  a p p e l l a n t ' s  a r g u m e n t  t h a t  t h e  s t a t u t o r y  
p r o h i b i t i o n  c a n  e a s i l y  w o r k  a n  i n j u s t i c e  o n  a p a r t y  w h o  h a s  
c o n t r a c t e d  w i t h  t h e  s t a t e .  T h e r e  a r e  b u s i n e s s  s i t u a t i o n s  w h e r e  
a g e n t s  o f  t h e  s t a t e ,  i n  g o o d  c o n s c i e n c e  a n d  e v e n  w i t h  b u s i n e s s  
j u s t i f i c a t i o n ,  m a y  w i t h h o l d  f o r  a t i m e  o r  e v e n  r e f u s e  p a y m e n t .  W h e re  
t h e  c o n t r a c t i n g  p a r t y  i s  r e q u i r e d  b y  c o n t r a c t  r e g u l a t i o n s  t o  c o n t i n u e  
t o  p e r f o r m ,  s u b j e c t  t o  l a t e r  d e t e r m i n a t i o n ,  a s  i n  t h e  c a s e  b e f o r e  u s ,  
t h e  p r o b l e m  o f t e n  f a c i n g  t h e  c o n t r a c t o r  i s  w h e r e  t o  g e t  t h e  c a p i t a l  
t o  c o n t i n u e  t o  f i n a n c e  h i s  w o r k .  A n d  e v e n  i f  t h e  c a p i t a l  c a n  b e  
o b t a i n e d  t h e  r a t e  o f  i n t e r e s t  r e q u i r e d  t o  b e  p a i d  c a n n o t  b e  i g n o r e d .  
T h e  m a t t e r  w o u l d  a p p e a r  t o  b e  o n e ,  w h i c h  t h e  L e g i s l a t i v e  C o u n c i l  
m i g h t  r e f e r  t o  t h e  l e g i s l a t u r e  f o r  r e c o n s i d e r a t i o n  i n  t h e  l i g h t  o f  
t h e  g r e a t l y  i n c r e a s e d  c o n t r a c t  a u t h o r i t y  a n d  a c t i v i t v  o f  t h e  S t a t e  
D e p a r t m e n t  o f  P u b l i c  W o r k s .

W r i g h t ,  3 9 8  P . 2 d  a t  2 2 0 .  T h e  A l a s k a  S u p r e m e  C o u r t  i s s u e d  t h e  W r i g h t
d e c i s i o n  o n  J a n u a r y  2 1 ,  1 9 6 5 .

I n  S t a t e  v .  P h i l l i p s ,  4 7 0  P . 2 d  2 6 6  ( A l a s k a  1 9 7 0 ) ,  t h e  A l a s k a  
S u p r e m e  C o u r t  c o m m e n t e d  o n  i t s  d e c i s i o n  i n  W r i g h t  a s  f o l l o w s :

P r i o r  t o  1 9 6 5  t h e  p r e v a i l i n g  p a r t y  i n  a n  a c t i o n  a g a i n s t  t h e  
S t a t e  o f  A l a s k a  w a s  e n t i t l e d  t o  i n t e r e s t  ' o n l y  f r o m  t h e  d a t e  o f  
j u d g m e n t . '  I n  t h e  W r i g h t  T r u c k  c a s e ,  d e c i d e d  i n  1 9 6 5 ,  we s a i d  t h a t  
t h e  p r o h i b i t i o n  a g a i n s t  p r e j u d g m e n t  i n t e r e s t  ' c a n  e a s i l y  w o r k  a n  
i n j u s t i c e  o n  a  p a r t y  w ho  h a s  c o n t r a c t e d  w i t h  t h e  s t a t e , ' a n d  
s u g g e s t e d  t o  t h e  l e g i s l a t u r e  t h a t  i t  c o n s i d e r  a m e n d i n g  t h e  s t a t u t e .

n"Cn ** ?  ̂ -c *- o v  ̂ 2.05 ' SldtH12T0 CP. 3\IQQ0Sui.Cri/ 2T0p.lciCi.nQ
' o n l y  f r o m  t h e  d a t e  o f  j u d g m e n t '  w i t h  ' f r o m  t h e  d a t e  i t  ( t h e  a m o u n t
f o u n d  d u e  f r o m  t h e  s t a t e )  b e c a m e  d u e . '  T h e  s t a t u t e ,  A S  0 9 . 5 0 . 2 8 0 ,
now r e a d s :

F A I R B A N K S  S O L D O T N A
P.O. B O X  6005 • F A I R B A N K S ,  A K  99706 43335 K A L I F O N S K I  B E A C H  R O A D ,  S T E .  32 • S O L D O T N A ,  A K  99669

T E L E P H O N E  (9 07 ) 452-1809 T E L E P H O N E  (9 0 7 ) 262-8535



A S S O C IA T E D  G E N E R A L  C O N T R A C T O R S  o f  A L A S K A

4041 B  S T R E E T ,  S U I T E  100 • A N C H G .  E , A L A S K A  99503 
T E L E P H O N E  (907 ) 561-5354 • F A X  (9 0 , ,  562-6118

I f  j u d g m e n t  i s  r e n d e r e d  f o r  t h e  p l a i n t i f f ,  i t  s h a l l  b e  f o r  t h e  
l e g a l  a m o u n t  f o u n d  d u e  f r o m  t h e  s t a t e  w i t h  l e g a l  i n t e r e s t  f r o m  t h e  
d a t e  i t  b e c a m e  d u e  a n d  w i t h o u t  p u n i t i v e  d a m a g e s .

S t a t e  v .  P h i l l i p s ,  4 7 0  P . 2 d  a t  2 7 2 .

T h e  M a r c h  1 9 ,  1 9 6 5 ,  m o d i f i c a t i o n s  t o  A l a s k a  S t a t .  § 0 9 . 5 0 . 2 5 0  
a n d  A l a s k a  S t a t .  § 0 9 . 5 0 . 2 8 0  d i s c u s s e d  i n  P h i l l i p s  p r o v i d e d  a s  f o l l o w s :

S e c .  0 9 . 5 0 . 2 5 0 .  A c t i o n a b l e  C l a i m s  A g a i n s t  t h e  S t a t e .  A p e r s o n  

o r  c o r p o r a t i o n  h a v i n g  a  c o n t r a c t ,  q u a s i - c o n t r a c t ,  o r  t o r t  c l a i m  
a g a i n s t  t h e  s t a t e  m a y  b r i n g  a n  a c t i o n  a g a i n s t  t h e  s t a t e  i n  s u p e r i o r  
C o u r t .  A p e r s o n  w ho m a y  p r e s e n t  h i s  c l a i m  u n d e r  A S  4 4 . 7 7 . 0 1 0  -
4 4 . 7 7 . 0 7 0  m a y  n o t  b r i n g  a n  a c t i o n  u n d e r  t h i s  s e c t i o n  e x c e p t  a s  s e t  
o u t  i n  A S  4 4 . 7 7 . 0 4 0 ( c ) ......................

S e c .  0 9 . 5 0 . 2 8 0 .  J u d g m e n t  f o r  P l a i n t i f f .  I f  j u d g m e n t  i s  

r e n d e r e d  f o r  t h e  p l a i n t i f f ,  i t  s h a l l  b e  f o r  t h e  l e g a l  a m o u n t  f o u n d  
d u e  f r o m  t h e  s t a t e  w i t h  l e g a l  i n t e r e s t  f r o m  t h e  d a t e  i t  b e c a m e  d u e  
a n d  v / i t h o u t  p u n i t i v e  d a m a g e s .

T h u s ,  i n  r e s p o n s e  t o  t h e  A l a s k a  S u p r e m e  C o u r t ' s  s u g g e s t i o n  t h a t  
p r e j u d g m e n t  i n t e r e s t  b e  m a d e  a c o m p o n e n t  o f  a c t i o n a b l e  c l a i m s  a g a i n s t  t h e  
S t a t e ,  t h e  1 9 6 5  S t a t e  L e g i s l a t u r e  a c t e d  a c c o r d i n g l y  a n d  i n t e n d e d ,  p u r s u a n t  
t o  A l a s k a  S t a t .  § 0 9 . 5 0 . 2 8 0 ,  t h a t  p r e j u d g m e n t  i n t e r e s t  b e g i n  a c c r u i n g  f r o m  
t h e  d a t e  i t  b e c a m e  d u e .  C o n c u r r e n t l y  w i t h  t h i s  s t a t u t o r y  m o d i f i c a t i o n  
e x p r e s s l y  p e r m i t t i n g  t h e  a w a r d  o f  p r e j u d g m e n t  i n t e r e s t ,  t h e  l e g i s l a t u r e  
m a n d a t e d  t h a t  t h a t  c e r t a i n  t y p e s  o f  c l a i m a n t s  p u r s u e  a n d  e x h a u s t  
a d m i n i s t r a t i v e  - e m e d i e s  p u r s u a n t  t o  A l a s k a  S t a t .  §  4 4 . 7 7 . 0 1 0 - . 0 7 0 .

I n  S t a t e  v .  Z I A ,  I n c . ,  5 5 6  P . 2 d  1 2 5 7  ( A l a s k a  1 9 7 6 ) ,  t h e  A l a s k a  
S u p r e m e  C o u r t  c o n s t r u e d  A l a s k a  S t a t .  §  4 4 . 7 7 . 0 1 0 - . 0 7 0  w i t h  A l a s k a  S t a t .
§  0 9 . 5 0 . 2 5 0  a s  r e q u i r i n g  a  c o n t r a c t  c l a i m a n t  b r i n g i n g  a n  a c t i o n  a g a i n s t  
t h e  S t a t e  t o  f i r s t  e x h a u s t  a d m i n i s t r a t i v e  r e m e d i e s  p r i o r  t o  i n i t i a t i n g  
c o u r t  a c t i o n .

I n  Z I A ,  t h e  c o n t r a c t o r  c o n t r a c t e d  w i t h  t h e  S t a t e  t o  i n s t a l l  
s a f e t y  c a n o p i e s  o n  S t a t e  e q u i p m e n t .  Z I A  t h e n  s u e d  t h e  S t a t e  f o r  b r e a c h  o f
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c o n t r a c t  w i t h o u t  f i r s t  p u r s u i n g  t h e  r e q u i r e d  a d m i n i s t r a t i v e  r e v i e w  o f  t h e  
c l a i m .  T h e  A l a s k a  S u p r e m e  C o u r t  e x p l a i n e d  t h a t :

B y  v i r t u e  o f  A S  0 9 . 5 0 . 2 5 0  we r e c o g n i z e  t h e  l e g i s l a t i v e  p o l i c y ,  
w h i c h  d i c t a t e s  t h a t  a c t i o n s  a g a i n s t  t h e  S t a t e  f i r s t  s h o u l d  b e  
c o n s i d e r e d  b y  t h e  a f f e c t e d  a d m i n i s t r a t i v e  a g e n c y .  W h i l e  we d o  n o t  
f i n d  A S  0 9 . 5 0 . 2 5 0  t o  b e  o f  t h e  j u r i s d i c t i o n a l  n a t u r e ,  . . .  we f i n d ,  
w i t h  r e s p e c t  t o  c a s e s  w h i c h  f a l l  w i t h i n  A S  0 9 . 5 0 . 2 5 0 ,  t h a t  t h a t  
s t a t u t e  e s t a b l i s h e s  a n  a d m i n i s t r a t i v e  p r o c e d u r e  w h i c h  c a n  b e  
c h a r a c t e r i z e d  a s  a c o n d i t i o n  p r e c e d e n t ,  [ t o  a s u i t  i n  s t a t e  c o u r t ] .

Z I A ,  a t  1 2 6 3 .

I n  1 9 8 6 ,  t h e  S t a t e  L e g i s l a t u r e  e n a c t e d  A l a s k a  S t a t .  § 3 6 . 3 0 ,  e t  
s e q .  —  t h e  S t a t e  P r o c u r e m e n t  C o d e  —  t h e r e b y  a d o p t i n g  i n t e r n a l  
a d m i n i s t r a t i v e  p r o c e d u r e s  f o r  c o n t r a c t  c l a i m a n t s .  I n  c o n j u n c t i o n  w i t h  t h e  
a d o p t i o n  o f  t h e  S t a t e  P r o c u r e m e n t  C o d e ,  t h e  l e g i s l a t u r e  m o d i f i e d  A l a s k a  
S t a t .  §  0 9 . 5 0 . 2 5 0  a s  f o l l o w s :

0 9 . 5 0 . 2 5 0 .  A c t i o n a b l e  c l a i m s  a g a i n s t  t h e  s t a t e .  A p e r s o n  o r  
c o r p o r a t i o n  h a v i n g  a c o n t r a c t ,  q u a s i - c o n t r a c t ,  o r  t o r t  c l a i m  a g a i n s t ,  
t h e  s t a t e  m a y  b r i n g  a n  a c t i o n  a g a i n s t  t h e  s t a t e  i n  a  s t a t e  c o u r t  t h a t  
h a s  j u r i s d i c t i o n  o v e r  t h e  c l a i m .  A p e r s o n  w h o  m a y  p r e s e n t  t h e  c l a i m  
u n d e r  A S  4 4 . 7 7  m a y  n o t  b r i n g  a n  a c t i o n  u n d e r  t h i s  s e c t i o n  e x c e p t  a s  
s e n  o u t  i n  A S  4 4 . 7 7 . 0 4 0 ( c ) .  A p e r s o n  w ho m a y  b r i n g  a n  a c t i o n  u n d e r  
AS 3 6 . 3 0 . 5 6 0 —  3 6 . 3 0 . 6 9 5  m a y  n o t  b r i n g  a n  a c t i o n  u n d e r  t h i s  s e c t i o n  
e x c e p t  a s  s e t  o u t  i n  A S  3 6 . 3 0 . 6 8 5 .

S i n c e  a d o p t i n g  A l a s k a  S t a t .  § 0 9 . 5 0 . 2 8 0  i n  1 9 6 5 ,  t h e r e  h a s  b e e n  
n o  s t a t u t e  e n a c t e d  w h i c h  l i m i t s  a n y  c o n t r a c t o r  c l a i m a n t ' s  e n t i t l e m e n t  t o  
p r e j u d g m e n t  i n t e r e s t  f r o m  t h e  d a t e  o f  t h e  c l a i m  p u r s u a n t  t o  A l a s k a  S t a t .
§  0 9 . 5 0 . 2 8 0 .

F u r t h e r ,  t h e  c o n t r o l l i n g  c a s e  l a w  d o e s  n o t  a f f o r d  t h e  S t a t e  a n y  
b a s i s  t o  a r g u e  t h a t  c o n t r a c t o r  c l a i m a n t s  a r e  n o t  e n t i t l e d  t o  p r e j u d g m e n t  
i n t e r e s t .  S t a t e  a g e n c i e s ,  i n  p a r t i c u l a r  t h e  D e p a r t m e n t  o f  L a w ,  h a v e  
i n s t e a d  t a k e n  a n  a r b i t r a r y  a n d  u n s u p p c r t a b l e  p o s i t i o n  o n  t h i s  i s s u e  b a s e d  
u p o n  a n  e r r o n e o u s  i n t e r p r e t a t i o n  o f  d i c t a  i n  a 1 9 9 6  A l a s k a  S u p r e m e  C o u r t

^ 2  *“* (2 O  J o  1 •<>►? /  T   ̂ ^  r j £3 ^ O  O  D  # 4  *3 O  ( T\  ̂ ■» C* T} 1 Q  C) 0  )

S u c c i n c t l y ,  D a n c o  i n v o l v e d  a c l a i m  t h a t  t h e  S t a t e  o f  A l a s k a  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  d e c l i n e d  t o  r e t u r n  a  b i d  d e p o s i t  t o  t h e
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c l a i m a n t .  T h e  A l a s k a  S u p r e m e  C o u r t  c o n c l u d e d  t h a t  D a n c o  w a s  n o t  e n t i t l e d  
t o  p r e j u d g m e n t  i n t e r e s t  o n  t h e  b i d  d e p o s i t  b e c a u s e  i t  w a s  n o t  a n  a c t i o n  
a g a i n s t  t h e  s t a t e  s o u n d i n g  i n  c o n t r a c t  c r  t o r t .

T h i s  v e r y  a r g u m e n t  d e f i e s  com m on s e n s e  i n  a  s t a t e  w h e r e  
" p r e j u d g m e n t  i n t e r e s t  i s  a f o r m  o f  c o n s e q u e n t i a l  d a m a g e s  [ t h a t ]  . . . 
b e c o m e s  a  p a r t  o f  t h e  j u d g m e n t  p r o p e r "  a n d  w h e r e  " i t  i s  o n l y  i n  t h e  m o s t  
u n u s u a l  c a s e s  t h a t  p r e j u d g m e n t  i n t e r e s t  i s  n o t  p r o p e r . "  P o w e r  
C o n s t r u c t o r s ,  I n c .  v .  T a y l o r  L  H i n t z e ,  9 6 0  P . 2 d  2 0 ,  35  ( A l a s k a  1 9 9 8 ) .

T h e  D e p a r t m e n t  o f  L a w ' s  p o s i t i o n  p a p e r  m u s t  a l s o  b e  p l a c e d  i n  
h i s t o r i c a l  c o n t e x t .  I n  l a t e  1 9 7 6 ,  t h e  D e p a r t m e n t  o f  L a w  a d o p t e d  a 
s t r a t e g y  f o r  h a n d l i n g  c o n t r a c t o r  c l a i m s  o n  p u b l i c  w o r k s  p r o j e c t s .
A s s i s t a n t  A t t o r n e y  G e n e r a l  R a y  P r e s t o n  a u t h o r e d  t h e  s t r a t e g y  m e m o r a n d u m .
I t  s t a t e s :

T h u s  l o o m s  t h e  s t r a t e g y  o f  p r o t r a c t e d  c o n f l i c t :  t h e  h a p p e n s t a n c e  
o f  o n e  p a r t y  ( t h e  S t a t e )  w i t h  l i m i t l e s s  r e s o u r c e s  a n d  o n e  w i t h o u t .  
C o m p o u n d i n g  t h i n g s  i s  t h e  f a c t  t h a t  a t t o r n e y s  f e e s  g o  t o  t h e  w i n n e r ,  
w h i c h  w i l l  b e  s i g n i f i c a n t l y  m o r e  f l o w i n g  f r o m  a d e  n o v o  s i t u a t i o n  
t h a n  o n e  w h e r e  i t  i s  r e v i e w  o f  t h e  B o a r d ' s  d e c i s i o n ,  a n d  w h e t h e r  t h a t  
d e c i s i o n  i s  s u p p o r t e d  b y  " s u b s t a n t i a l  e v i d e n c e  b a s e d  u p o n  t h e  r e c o r d  
a s  a w h o l e "  ( o r  s o m e t h i n g  c l o s e  t o  t h a t ) . T h u s ,  t h e  S t a t e  w o u l d  h a v e  
t h e  o p p o r t u n i t y  o f  w i n n i n g  b y  a t t r i t i o n ,  i n c l u d i n g  t h e  f a c t o r  o f  
h i r i n g  a  new  e x p e r t  w ho  i s  e v e n  m o r e  p r o f i c i e n t  ( a n d  m o r e  e x p e n s i v e )  
t h a n  [ t h e  c o n t r a c t o r ]  c a n  m u s t e r  a n d  a l l  t h e  w h i l e  b u i l d i n g  u p  t h e  
p o t e n t i a l  t h a t  t h e  c o n t r a c t o r  w i l l  u l t i m a t e l y  b e  l i a b l e  f o r  t h o s e  
c o s t s .  T h u s ,  I  b e l i e v e  t h a t  t h e  s t r a t e g y  a n d  a d v a n t a g e s  o f  
p r o t r a c t e d  c o n f l i c t  i n  t h i s  c a s e  i s  a v a i l a b l e  t o  t h e  S t a t e  a l o n e ,  a n d  
t h a t  i t  s h o u l d  s e r i o u s l y  b e  c o n s i d e r e d  i n  t h i s  c a s e .

T h i s  s t r a t e g y  o f  w i n n i n g  t h r o u g h  a t t r i t i o n  a n d  f o r c i n g  t h e  
c o n t r a c t o r  t o  s p e n d  l i t e r a l l y  h u n d r e d s  o f  t h o u s a n d s  o f  d o l l a r s  t h r o u g h  a 
l e n g t h y  a n d  p r o t r a c t e d  c l a i m s  p r o c e s s  i s  p r e c i s e l y  t h e  s t r a t e g y  a d o p t e d  b y  
t h e  D e p a r t m e n t  o f  L a w  f o r  t h e  p a s t  s e v e r a l  d e c a d e s .

I n  1 9 9 3 ,  s e v e n  y e a r s  a f t e r  t h e  e n a c t m e n t  o f  t h e  S t a t e  
P r o c u r e m e n t  C o d e ,  t h e  A l a s k a  S u p r e m e  C o u r t  e x p l i c i t l y  a c k n o w l e d g e d  t h a t  
c r ? j u d a m e r . t  i n t e r e s t  w a s  a n  a c p r c p r i a t e  c o m p o n e n t  o f  a  c o n t r a c t o r ' s  c l a i m .  
S t a t e  v .  E a s t w i r . d ,  I n c . ,  8 5 1  P . 2 d  1 3 4 8 ,  1 3 5 2  n . 5  ( A l a s k a  1 9 9 3 ) .
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Up u n t i l  1 9 9 8 ,  S t a t e  a g e n c i e s  r e c o g n i z e d  t h a t  c o n t r a c t o r s  w ho 
p r o s e c u t e d  c l a i m s  w e r e  e n t i t l e d  t o  a n  a w a r d  o f  p r e j u d g m e n t  i n t e r e s t  o n  t h e  
u l t i m a t e l y  c l a i m  a m o u n t  a w a r d e d .  F o r  e x a m p l e ,  i n  a  l e t t e r  a u t h o r e d  b y  
C o m m i s s i o n e r  P e r k i n s  t o  t h e  a t t o r n e y  f o r  a  s u c c e s s f u l  c o n t r a c t o r  c l a i m a n t ,  
C o m m i s s i o n e r  P e r k i n s  d i r e c t e d  T o n y  J o h a n s e n  t o  " i n i t i a t e  p a y m e n t  i n  t h e  
a m o u n t  o f  $ 1 , 9 4 5 , 8 5 7 . 3 9 ,  . . . p l u s  s t a t u t o r y  i n t e r e s t  c o m p o u n d e d  a t  1 0 . 5  
% f r o m  O c t o b e r  1 0 ,  1 9 9 6 ,  . .

E v e n  a s  l a t e  a s  M a r c h  o f  l a s t  y e a r ,  C o m m i s s i o n e r  P e r k i n s  p e r s o n a l l y  
a d v i s e d  me t h a t :

On t h e  i s s u e  o f  p a y i n g  p r e j u d g m e n t  i n t e r e s t  o n  a c l a i m  a p p e a l ,  
we a r e  n o t  a v o i d i n g  m a k i n g  s u c h  p a y m e n t s  b y  c h o i c e .  R a t h e r ,  we a r e  
f o l l o w i n g  t h e  a d v i c e  o f  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  t h a t  s u c h  
p a y m e n t s  a r e  c o n t r a r y  t o  l a w .

T h u s ,  i t  i s  n o t  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s  t h a t  o p p o s e s  a w a r d s  o f  p r e j u d g m e n t  i n t e r e s t  t o  c o n t r a c t o r  
c l a i m a n t s .  R a t h e r ,  i t  i s  t h e  D e p a r t m e n t  o f  L a w  t h a t  o p p o s e s  t h i s  
l e g i s l a t i o n  b e c a u s e  i t  u n d e r m i n e s  t h e i r  s t r a t e g y  o f  " p r o t r a c t e d  w a r s  o f  
a t t r i t i o n . "

W i t h  t h a t  h i s t o r i c a l  p e r s p e c t i v e  i n  m i n d ,  I  w i s h  t o  a d d r e s s  a  
n u m b e r  o f  s t a t e m e n t s  s u b m i t t e d  b y  t h e  D e p a r t m e n t  o f  L a w  i n  o p p o s i t i o n  t o  
t h e  p a s s a g e  o f  S B  152 a n d  HB 2 3 5 .

1 .  P r e j u d g m e n t  I n t e r e s t  o n  A d m i n i s t r a t i v e  C l a i m s  N o t  a l l o w e d  i n
M a j o r i t y  o f  O t h e r  S t a t e s .

I n  t h e  S t a t e  o f  A l a s k a ,  e v e r y  c o n t r a c t  c l a i m  f i l e d  a g a i n s t  a 
m u n i c i p a l i t y ,  c i t y ,  o r  f e d e r a l  a g e n c y  r e q u i r e s  a n  a w a r d  o f  p r e j u d g m e n t  
i n t e r e s t .  T h e  s t a t e  s i m p l y  c a n n o t  a r g u e  t h a t  e v e r y  i n d i v i d u a l  w h o  b r i n g s  
a c o n t r a c t  a c t i o n  a g a i n s t  t h e  s t a t e  o f  A l a s k a  t h a t  d o e s  n o t  f a l l  w i t h i n  a n  
a d m i n i s t r a t i v e  r e v i e w  p r o c e s s  i s  e n t i t l e d  t o  a n  a w a r d  o f  p r e j u d g m e n t  
i n t e r e s t .  T h e  d e p a r t m e n t  o f  l a w ' s  a s s e r t i o n  t h a t  " a  f a i r  n u m b e r  o f  s t a t e s  
d o  n o t  p a y  p r e j u d g m e n t  i n t e r e s t  o n  a d m i n i s t r a t i v e  c o n t r a c t  c l a i m s  . . . 
b e c a u s e  t h e  l a w  i n  t h o s e  s t a t e s  l i m i t s  p a y m e n t s  o f  i n t e r e s t  t o  
" l i q u i d a t e d "  c l a i m s .  . . " i s  s o p h i s t r y .  C o n t r a c t o r s  w ho f i l e  c l a i m s  a n d  
c e r t i f y  t h a t  t h e y  a r e  a c c u r a t e  a r e  r e q u e s t i n g  a s p e c i f i c  su m  o f  m c n e y  t h a t  
i j  " l i q u i d a t e d . "

A l a s k a ' s  P r o m p t  P a y m e n t  A c t ,  A S 3 6 . 9 0 . 2 0 0 ,  w a s  e n a c t e d  t o  e n s u r e  
t h a t  t h e  S t a t e  d i d  n o t  d e l a y  p a y i n g  u n d i s p u t e d  a m o u n t s  t o  c o n t r a c t o r s .

F A I R B A N K S  S O L D O T N A
I’ .O. B O X  6005 • F A I R B A N K S ,  A K  99706 43335 K A L I F O N S K I  B E A C H  R O A D , S T E .  32 • S O L D O T N A ,  A K  99669
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T h u s ,  w h e r e  t h e  S t a t e  d e l a y s  i n  m a k i n g  p r o m p t  p a y m e n t  f o r  w o r k  a c c e p t e d ,  
t h e  S t a t e  m u s t  p a y  i n t e r e s t  a s  a  p e n a l t y  f o r  i t s  d i l a t o r y  p r o c e s s i n g  o f  

c o n t r a c t o r  p a y  r e q u e s t s .

T h e  D e p a r t m e n t  o f  L a w ' s  p o s i t i o n  p a p e r  s u g g e s t s  t h a t  " t h e r e  m a y  
b e  g o o d  p o l i c y  r e a s o n s  t o  w i t h h o l d  t h e  p a y m e n t  o f  p r e j u d g m e n t  i n t e r e s t "  
a n d  t h a t  " t h e r e  m a y  b e  p o l i c y  r e a s o n s  w h y  t h e  a g e n c y  s h o u l d  h a v e  t h e  
o p p o r t u n i t y  t o  e x a m i n e  s u c h  c l a i m s  b e f o r e  p r e j u d g m e n t  i n t e r e s t  b e g i n s  
a c c r u i n g . "  No p o l i c y  r e a s o n s  a r e  a r t i c u l a t e d  f o r  e i t h e r  p r o p o s i t i o n .  A
c o n c r e t e  r e a s o n  t o  m a n d a t e  t h e  a w a r d  o f  p r e j u d g m e n t  i n t e r e s t  o n  c o n t r a c t o r  
c l a i m s  l i e s  i n  t h e  s a m e  u n d e r l y i n g  r a t i o n a l e  t h a t  r e s u l t e d  i n  t h e  
e n a c t m e n t  o f  t h e  P r o m p t  P a y m e n t  A c t .  I t  w o u l d  e n c o u r a g e  t h e  S t a t e  t o  m a k e  
p a y m e n t  q u i c k l y  w h e n  p a y m e n t  i s  d u e  a n d  i t  w o u l d  e n c o u r a g e  p r o m p t  a n d
t i m e l y  r e s o l u t i o n  o f  c o n t r a c t o r  c l a i m s .

2 .  C o s t  o f  A p p l i c a t i o n  o f  HB 2 3 5  t o  C o n s t r u c t i o n  C o n t r a c t s .

T h e  D e p a r t m e n t  o f  L a w ' s  p o s i t i o n  p a p e r  s t a t e s ,  " [ t ] h e  c o s t s  t o  
t h e  s t a t e  f o r  p r e j u d g m e n t  i n t e r e s t  i f  HB 2 3 5  b e c a m e  l a w  c o u l d  b e
s u b s t a n t i a l . "  My m e m b e r s  a n d  I  d i s p u t e  t h i s  f o r  a n u m b e r  o f  r e a s o n s .

F i r s t ,  t h e  a v a i l a b i l i t y  o f  p r e j u d g m e n t  i n t e r e s t  o n  c o n t r a c t o r  
c l a i m s  w o u l d  s e r v e  a s  a n  i n c e n t i v e  f o r  S t a t e  a g e n c i e s  t o  q u i c k l y  e v a l u a t e  
a n d  r e s o l v e  c o n s t r u c t i o n  d i s p u t e s .  C o n t r a c t o r s  w ho s u f f e r  l o s s e s  o n  s t a t e  
p u b l i c  w o r k s  p r o j e c t s  a r e  o n l y  i n t e r e s t e d  i n  r e s o l v i n g  t h e  c l a i m  a n d  
m o v i n g  o n  t o  t h e  n e x t  p r o j e c t .  T h e  S t a t e  A g e n c y  a n d  t h e  D e p a r t m e n t  o f  L a w  
a r e  t h e  o n l y  e n t i t i e s  t h a t  h a v e  n o  i n t e r e s t  i n  t i m e l y  r e s o l v i n g  
c o n s t r u c t i o n  d i s p u t e s .  R a t h e r ,  t h e y  p e r c e i v e  i t  i s  i n  t h e i r  b e s t
i n t e r e s t s  t o  d e l a y ,  m a k e  t h e  c o n t r a c t o r  i n c u r  t h e  c o s t s  o f  p r o s e c u t i n g  h i s
o r  h e r  c l a i m ,  a n d  e s s e n t i a l l y  " b r e a k "  t h e  c o n t r a c t o r  b y  a d v e r s e l y  
i m p a c t i n g  t h e  c o n t r a c t o r ' s  b o n d i n g  c a p a c i t y  a n d  a b i l i t y  t o  c o n t i n u e  t o  
e x i s t .

S e c o n d ,  w h e n  s t a t e  a g e n c i e s  r e f u s e  t o  n e g o t i a t e  o r  s e t t l e  a 
c o n t r a c t o r  c l a i m ,  t h e y  f o r c e  t h e  c o n t r a c t o r  t o  s p e n d  $ 2 0 0 , 0 0 0  t o  $ 3 0 0 , 0 0 0  
t o  r e t a i n  l a w y e r s  a n d  e x p e r t  c o n s u l t a n t s  t o  p r o s e c u t e  t h e  c l a i m .  A s  a 
g e n e r a l  o b s e r v a t i o n ,  m o s t  c o n t r a c t o r s  w o u l d  b e  c o n t e n t  t o  r e c o v e r  a 
p e r c e n t a g e  o f  t h e i r  l i q u i d a t e d  c l a i m  r a t h e r  t h a n  p a y  a t t o r n e y s  a n d  
c o n s u l t a n t s .  When o n e  a d d s  i n  $ 2 0 0 , 0 0 0  -  $ 3 0 0 , 0 0 0  i n  f e e s  o n  t o p  o f  t h a t  
- i q u i o a t e a  c l a i m  a m o u n t ,  t n e  c o n t r a c t o r  i s  f o r c e a  t o  p u r s u e  t h e  
a d m i n i s t r a t i v e  p r o c e s s  v i g o r o u s l y  t o  t h e  e n d  j u s t  t o  b r e a k  e v e n .
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T h i r d ,  f o r  a l l  FHWA p r o j e c t s ,  2 3  C F R  6 3 5 . 1 2 4 ,  d e s c r i b e s  t h o s e  
s i t u a t i o n s  w h e r e i n  t h e  F e d e r a l  H i g h w a y  A u t h o r i t y  w i l l  c o n t r i b u t e  i t s  9 0 . 9 7  
p e r c e n t  o f  f u n d s  a w a r d e d  t o  s u c c e s s f u l  c o n t r a c t o r  c l a i m a n t s .

S p e c i f i c a l l y :

( f )  P a y m e n t  o f  i n t e r e s t  a s s o c i a t e d  w i t h  a  c l a i m  w i l l  b e  e l i g i b l e  
f o r  p a r t i c i p a t i o n  p r o v i d e d  t h a t  t h e  p a y m e n t  t o  t h e  c o n t r a c t o r  f o r  
i n t e r e s t  i s  a l l o w a b l e  b y  S t a t e  s t a t u t e  o r  s p e c i f i c a t i o n  a n d  t s e c o s t s  
a r e  n o t  a r e s u l t  o f  d e l a y s  c a u s e d  b y  d i l a t o r y  a c t i o n  o f  t h e  S t a t e  o r  
t h e  c o n t r a c t o r .  T h e  i n t e r e s t  r a t e s  m u s t  n o t  e x c e e d  t h e  r a t e  p r o v i d e d  
f o r  b y  t h e  S t a t e  s t a t u t e  o r  s p e c i f i c a t i o n .

L a s t l y ,  c o s t  c o n s i d e r a t i o n s  a r e  c l e a r l y  a p p r o p r i a t e  i n  t h e s e  
b u d g e t - c o n s c i o u s  t i m e s .  I  s u b m i t  t h a t  c r e a t i n g  a c l e a r l y  i d e n t i f i a b l e  
i n c e n t i v e  a n d  d o w n s i d e  r i s k  f o r  S t a t e  a g e n c i e s  [ a n d  t h e  D e p a r t m e n t  o f  L a w ]  
t o  p r o m p t l y  s e t t l e  t h e s e  c l a i m s  w o u l d  r e s u l t  i n  c o s t  s a v i n g s  i n  t h e  l o n g  
r u n .  Y o u  s h o u l d  b e  a w a r e  t h a t  i n c u r r i n g  c o s t s  i s  a  t w o - w a y  s t r e e t .  S t a t e  
a g e n c i e s  a t  i s s u e  a n d  t h e  D e p a r t m e n t  o f  L a w  a l s o  i n c u r  t r e m e n d o u s  e x p e n s e s  
f r o m  r e t a i n e d  a t t o r n e y s ,  r e t a i n e d  c o n s u l t a n t s ,  a n d  r e t a i n e d  e x p e r t s  f o r  
t h e  p u r p o s e  o f  d e f e n d i n g  a g a i n s t  c o n t r a c t o r  c l a i m s .  I n  so m e  c a s e s ,  s t a t e  
a g e n c i e s  h a v e  p r o s p e c t i v e l y  a p p l i e d  f o r  h u n d r e d s  o f  t h o u s a n d s  o f  d o l l a r s  
i n  FHWA f u n d s  f o r  t h e  p u r p o s e  o f  d e f e n d i n g  a g a i n s t  a  c o n t r a c t o r ' s  
a f f i r m a t i v e  p r o s e c u t i o n  o f  a  c o n s t r u c t i o n  c l a i m .  I t  i s  o u r  p o s i t i o n  t h a t  
t h a t  t h o s e  f u n d s  w o u l d  b e  b e t t e r  s p e n t  b y  s e t t l i n g  t h e  c l a i m  i n  a  t i m e l y  
f a s h i o n .

3 .  I f  HB 2 3 5  B e c o m e s  L a w , .  H ow  w i l l  t h e  S t a t e  P a y
P r e j u d g m e n t  I n t e r e s t ?

T h i s  q u e s t i o n  i g n o r e s  t h e  f a c t  t h a t  t h e  S t a t e  m u s t  p a y  
p r e j u d g m e n t  i n t e r e s t  t o  v i r t u a l l y  a l l  o t h e r  c l a i m a n t s .  T h e  b e t t e r  
q u e s t i o n  i s :  Why h a v e  s t a t e  a g e n c i e s  a n d  t h e  D e p a r t m e n t  o f  L a w  m a d e  t h e  
a r b i t r a r y  d e c i s i o n  t o  t r e a t  c o n s t r u c t i o n  c o n t r a c t o r s  d i f f e r e n t l y  t h a n  a n y  
o t h e r  c o n t r a c t  o r  t o r t  c l a i m a n t ?  I  a s s u r e  y o u  t h a t  n e i t h e r  t h e  D e p a r t m e n t  
o f  T r a n s p o r t a t i o n  & P u b l i c  F a c i l i t i e s  n o r  t h e  D e p a r t m e n t  o f  L a w  w i l l  
p r o v i d e  y o u  w i t h  a  s a t i s f a c t o r y  a n s w e r  t o  t h i s  q u e s t i o n .

4 .  E q u a l  P r o t e c t i o n  I s s u e s  f o r  O t h e r  A S 3 6 . 3 0  C l a i m s .

T h e  AGC a g r e e s  t h a t  t h i s  s t a t u t e  s h o u l d  d e f i n e  D e p a r t m e n t  a s  a l l  
s t a t e  a d m i n i s t r a t i v e  a g e n c i e s  a u t h o r i z e d  t o  p r o c u r e  c o n s t r u c t i o n  o r  
c o n t r a c t s  u n d e r  t h e  S t a t e  P r o c u r e m e n t  C o d e ,  A S  3 6 . 3 0  e t  s e q .

F A IR B A N K S
P .O . B O X  6 0 0 5  -F A IR B A N K S , A K  9 9 7 0 6

T E L E P H O N E  (9 0 7 )  4 5 2 -1 8 0 9

SOLDOTNA
43335 KALIFONSKI BEACH ROAD, STE. 32 ‘ SOLDOTNA, AK 99669 

TELEPHONE (907) 262-8535



A S S O C IA T E D  G E N E R A L  C O N T R A C T O R S  o f  A L A S K A

1041 B STREET, SUITE 100 • ANCHORAGE, ALASKA 99503 
TELEPHONE (907) 561-5354 • FAX (907) 562-6118

5 .  E q u a l  P r o t e c t i o n  f o r  N o n - A S  3 6 . 3 0  C o n s t r u c t i o n
P r o j e c t s .

T h e  D e p a r t m e n t  o f  L a w ' s  E q u a l  P r o t e c t i o n  a r g u m e n t s  a p p e a r  t o  b e  
d e s i g n e d  t o  s c a r e  t h e s e  h o n o r a b l e  c o m m i t t e e s  i n t o  i n a c t i v i t y  w i t h  r e s p e c t  
t o  t h i s  n e e d e d  l e g i s l a t i o n .  N o t ’-’ L t h s t a n d i n g  t h e s e  a r g u m e n t s ,  t h e s e  
c o m m i t t e e s  s h o u l d  r e c o g n i z e  th<. , b a s e d  u p o n  t h e  i n s t i t u t i o n a l  k n o w l e d g e  
o f  t h e  a g e n c y  I  r e p r e s e n t ,  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n ,  T h e  U n i v e r s i t y  
o f  A l a s k a ,  a n d  t h e  A l a s k a  C o u r t  S y s t e m  h a v e  a l l  h a d  c o n s t r u c t i o n  c l a i m s  
w h i c h  w e r e  t i m e l y  s e t t l e d  r a t h e r  t h a n  d r a w n  o u t  t h r o u g h  a 3 -  5 y e a r  
c l a i m s  p r o c e s s .  T h e s e  a g e n c i e s ,  u n l i k e  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  
a n d  F a c i l i t i e s ,  r e c o g n i z e  t h a t  t i m e l y  r e s o l u t i o n  o f  c l a i m s  a v o i d s  
a t t o r n e y ' s  f e e s ,  c o n s u l t a n t ' s  c o s t s ,  a n d  e x p e r t  w i t n e s s  f e e s ,  a n d  t h e  
a s s o c i a t e d  c o s t s  o f  d e f e n d i n g  a c l a i m  f o r  s e v e r a l  y e a r s .

L a s t l y ,  m y a p o l o g i e s  f o r  t h e  l e n g t h  o f  t h i s  l e t t e r .  I t  w a s  
n e c e s s a r y  t o  g i v e  t h e  c o m m i t t e e  m e m b e r s  a  h i s t o r i c a l  c o n t e x t  a n d  
p e r s p e c t i v e  i n t o  t h e  D e p a r t m e n t  o f  L a w ' s  o p p o s i t i o n  t o  t h i s  e s s e n t i a l  
l e g i s l a t i o n .  T h e  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  o f  A l a s k a  s u p p o r t  t h i s  
l e g i s l a t i o n ,  a s  i t  w o u l d  g i v e  i t s  m e m b e r s  e q u a l  t r e a t m e n t  t o  t h a t  a c c o r d e d  
o t h e r  t o r t  a n d  c o n t r a c t  c l a i m a n t s  w ho h a v e  c l a i m s  a g a i n s t  t h e  s t a t e  o f  
A l a s k a .

I f  a n y  o f  y o u  h a s  a n y  q u e s t i o n s  r e g a r d i n g  t h i s  l e t t e r ,  p l e a s e  
a d v i s e  me a t  y o u r  e a r l i e s t  c o n v e n i e n c e .

V e r y  t r u l y  y o u r s ,

R i c h a r d  C a t t a n a c h  

E x e c u t i v e  D i r e c t o r
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April 23,2001

Senator Pete Kelly 
Alaska State Senate

Dear Senator Kelly:

I am writing to urge your support in passage of Senate Bill 152 and House Bill 235 “An Act relating to the 
handling of and interest on contract controversies involving the Department of Transportation and Public 
Facilities or state agencies to whom the Department o f Transportation and Public Facilities delegates the 
responsibility for handling the controversies."

As a subcontractor who has been involved in construction in the State of Alaska for 19 years, this bill is 
especially important to me and other members o f the construction industry. I am aware that the State of 
Alaska Department of Transportation & Public Facilities always paid prejudgment interest on claims until 
just very recently. I disagree with the State’s position because prejudgment interest is, hay been, and will 
continue to be an appropriate component o f a contractor’s damages. Why the State has decided to 
discontinue paying prejudgment interest is apparent Prejudgment interest served as a valuable incentive for 
the Department to expeditiously handle contractor claims and subcontractor pass-through claims. Since the 
Department recently made the decision it would no longer pay prejudgment interest, I have heard several 
accounts of the Department literally dragging out is claims handling process for as long as three to four 
years. In some cases State maladmininstration o f these contracts has resulted in good, reputable firms 
suffering tremendous financial burdens and even going under.

As a large subcontractor, my company cannot afford to finance State projects for these periods of time. As 
a result o f this, we have even considered avoiding submitting bids on DOTPF projects or we factor 
DOTPF’s retributive project maladministration into our bid to cover for these eventualities. While this nuy  
be wasteful o f public fimds for construction projects, it is essential for our survival in the competitive 
construction industry. I believe that the threat o f prejudgment interest will result in State agencies treating 
general contractors and subcontractors more favorably. In addition to urging that you pass this legislation 
immediately, I urge you to make it apply to every claim that is pending as of the effective date o f the 
legislation. This would provide relief for those contractors who successfully prosecuted claims through 
DOTPF’s administrative process during the 31/2 year period that DOTPF arbitrarily and wrongly declined 
to pay prejudgment interest

Please give this matter your immediate attention.

Sincerely,

0 /

Clark L. Smith 
Business Development 
Aurora Electric/DataTel 
1J18E.  70u’ Avenue 
Anchorage, Alaska 99688 
(907) 868-2239
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P re s id e n t  R ick  H a lfo rd  
S ta te  C ap i ta l ,  ro o m  107 
Ju n e a u ,  A K  9 9 8 0 1 - 1 1S2

R E: P a ssa g e  o f  S e n a te  B ill  152 and  H o u se  B ill  235  

D e a r  S e n a to r  H a lfo rd :

I am  w r i t in g  to u rg e  that y ou  su p po rt  p a s sa g e  o f  S e n a te  Bill 152 a n d  H o u s e  B ill  2 3 5 ,  “A n  
A c t  r e la t in g  to the  h an d l in g  o f  and  in te res t  o n  c o n tra c t  c o n tro v e rs ie s  in v o lv in g  the  
D e p a r tm e n t  o f  T ra n sp o r ta t io n  and  Pub lic  Fac i l i t ie s  o r  s ta te  a g e n c ie s  to  w h o m  the  
D e p a r tm e n t  o f  T ra n sp o r ta t io n  and  Pu b lic  fac il i t ies  d e leg a te d  th e  re s p o n s ib i l i ty  for 
h a n d l in g  the  c o n t ro v e rs ie s .”

A s  a  g en e ra l  c o n t ra c to r  w h o  h as  been  in v o lv ed  in c o n s tm c t io n  in th e  S ta te  o f  A la s k a  fo r  
10 y ea rs ,  this bill is e sp ec ia l ly  im p o r tan t  to  m e  a n d  o th e r  m e m b e r s  o f  th e  c o n s tm c t io n  
in d u s try .  I am  a w a re  that the S ta te  o f  A la sk a  D e p a r tm e n t  o f  T ra n sp o r ta t io n  and  P u b l ic  
F a c i l i t ie s  a lw a y s  p a id  p re ju d g m e n t  in te res t  o n  c la im s  until j u s t  v e ry  recen t ly .  I d is a g re e  
w i th  th e  S ta te ’s p o s i t io n  b e c a u se  p re ju d g m e n t  in te res t  is, h as  b een , a n d  w ill  c o n t in u e  to 
b e  an  a p p ro p r ia te  c o m p o n e n t  o f  a c o n t r a c to r ’s d a m a g e s .  W h y  the  S ta te  h a s  d e c id e d  to 
d is c o n t in u e  p a y in g  p re ju d g m e n t  in terest is a p p a ren t .  P re ju d g m e n t  in te re s t  s e rv e d  as a 
v a lu a b le  in cen t ive  fo r  the  D e p a r tm e n t  to  e x p e d i t io u s ly  h an d le  c o n t r a c to r  c la im s  a n d  
su b c o n tra c to r  p a s s - th ro u g h  c la im s . S in ce  the  D e p a r tm e n t  r e c e n t ly  m a d e  the  d e c is io n  it 
w o u ld  n c  lo n g e r  p a y  p re ju d g m e n t  in te res t,  I h a v e  h ea rd  sev era l  a c c o u n ts  o f  the  
D e p a r tm e n t  l i te ra lly  d ra g g in g  ou t  its c la im s  h a n d l in g  p ro c e ss  fo r  as  lo n g  as th ree  to fo u r  
years . In  s o m e  c a se s  S ta te  m a la d m in is tra t io n  o f  th e se  c o n trac ts  has  r e s u l te d  in g o o d ,  
re p u ta b le  f irm s su f fe r in g  t re m e n d o u s  f in a n c ia l  b u rd e n s  a n d  e v e n  g o in g  u nd er .

A s  a  sm a l l  co n trac to r ,  m v  c o m p a n y  c a n n o t  a ffo rd  to f inance  S ta te  p ro je c ts  for th ese  
p e r io d s  o f  t im e. A s a result  o f  this, w e  h av e  e ve n  c o n s id e re d  a v o id in g  s u b m it t in g  b id s  
D O T P F  p ro je c ts  o r  w e  fac to r  D O T P F ’s re t r ib u t iv e  p ro je c t  m a la d m in is t r a t io n  in to  o u r  b id  
to c o v e r  fo r  these  e v en tua li t ie s .  W h ile  this m a y  b e  w a s te fu l  o f  p u b l ic  fun d s  for 
c o n s t ru c t io n  p ro jec ts ,  it is e ssen tia l  for o u r  s u rv iv a l  in the  c o m p e t i t iv e  c o n s tru c t io n  
in d u s try .  I b e l iev e  tha t the  th reat  o f  p r e ju d g m e n t  in te re s t  w ill  re su lt  in S ta te  a g e n c ie s  
t re a t in g  g en e ra l  c o n tra c to rs  and  su b c o n tra c to rs  m o re  favorab ly .



In a d d i t io n  to u rg in g  that v o n  pass  this leg is la t io n  im m e d ia te ly ,  1 u rg e  y o u  to m a k e  a pp ly  
to e v e ry  c la im  that is p e n d in g  as o f  the  e ffe c t iv e  d a te  o f  the leg is la tion ,  T h is  w o u ld  
p ro v id e  r e l i e f  fo r  those  c o n trac to rs  w h o  su c c e s s fu l ly  p ro se c u te d  c la im s  th ro u g h  
D O T P F ’S a d m in is t ra t iv e  p ro c e ss  d u r in g  the  3 Vz y e a r  p e r io d  that D O T P F  a rb i tra r i ly  and  
w r o n g ly  d e c l in e d  to p ay  p re ju d g m e n t  in terest .

P lease  g iv e  th is  m a t te r  you  im m e d ia te  a tten t io n .

S in ce re ly ,

S h a ro n  W e sse ls  
O ff ic e  M a n a g e r



G E N E R A L  & E N V IR O N M E N T A L
C O N T R A C T O R S

A pril  19, 2001

H o n o ra b le  S e n a to rs  a n d  R ep re sen ta t iv es .
S ta te  o f  A la s k a

R E: S e n a te  B il l  152, and  H o u se  Bill 235 

D e a r  L eg is la to rs ,

C u r re n t ly ,  the re  a re  2 b il ls  b e fo re  the  sta te  leg is la tu re  that requ ire  v ig o ro u s  su p p o r t  o f  o u r  s ta te  
re p re se n ta t iv e s  and  sena to rs .  T h o se  are  S e n a te  B ill  152, and  H o u s e  B il l  23 5 . M y  h u s b a n d  a n d  I 
h a v e  b ee n  in v o lv ed  in c o n s tru c t io n  in the  S ta te  o f  A la s k a  for o v e r  2 0  y ea rs .  T h e  S ta te  D O T  
a lw a y s  u se d  to p a y  p re ju d g m e n t  in te rest  o n  su c ce ss fu l  c la im s  un ti l  r ec en t ly .  T h is  p o l ic y  
p ro v id e s  a  d is in c e n t iv e  for the  S ta te  to h an d le  c la im s  e x p e d it io u s ly .  In the  lon g  ru n ,  it o n ly  c o s ts  
the  S tc te  m o r e  t im e  and  m o n e y .

In A p r i l  o f  1997, w e  w ere  the  low  b id d e r  o n  a  S ta te  o f  A la s k a  p ro je c t ,  F t.  R ic h a r d s o n  F ish  
H a tc h e ry ,  fo r  a p p ro x im a te ly  S2 .5M . A s  the  p ro je c t  s tar ted  w e  b e c a m e  in s ta n t ly  a w a re  o f  
d if fe r in g  s i te  c o n d i t io n s  and  d e s ig n  defects . T h e  o w n e r  (S ta te  o f  A K  A D F & G )  a c k n o w le d g e d  
the p ro b le m s  and  th e  d e lay  and  a sked  us to c o n t in u e  w ith  the  p ro je c t  a n d  th e y  w o u ld  is su e  a 
c h a n g e  o r d e r  at the  e n d  o f  th e  p ro jec t  a f te r  all the  d if fe r in g  s i te  c o n d i t io n s ,  d e s ig n  d e fe c ts  a n d  
d e la y  w a s  a  c o m p le te ly  k n o w n  factor. W e  c o m p l ie d  w ith  the d i re c t iv e  b u t  p u t  o u r  o b je c t io n  in 
w r i t in g ,  tha t  w e  w a n te d  to be  p a id  for the  c h a n g e s  as  they  b e c a m e  k n o w n .  T h e  s ta te  re fu se d  a n d  
c o n t in u e d  to  d ire c t  u s  to  p e r fo rm  6 m o n th s  o f  a d d i t io n a l  w o rk  to c o r re c t  th e  d e s ig n  d e fe c ts ,  then  
th ey  b a c k c h a rg e d  us  fo r  no t  b e in g  c o m p le te  w i th  the  add i t ion a l  w o r k  w i th in  the  c o n f in e s  o f  the  
o r ig ina l  sc h ed u le .  T h e  a d d i t io n a l  w o rk  and  d e la y  cos t  us S I .0 2 0 .0 0 0 .  T h e  l iq u id a ted  d a m a g e s  
c o s t  us 5 1 6 8 ,0 0 0 .  It c o s t  us an  add i t io n a l  $ 2 5 0 ,0 0 0  for an  a t to rn e y  and  S 5 0 ,0 0 0  fo r  e x p e r t  
w i tn e s se s  a n d  te s t im o n y .

In D e c e m b e r  o f  1997, w e  filed a c la im  w i th  th e  S ta te  o f  A laska .  T h e  c la im  p ro c e s s  m a n d a te d  b y  
the  S ta te  o f  A la s k a  is v e ry  len g th y . W e sp e n t  2 y e a rs  g o in g  th ro u g h  the  p ro c e ss .  In th e  s u m m e r  
o f  1999 w e  w e re  p re p a r in g  fo r  the  A d m in is t ra t iv e  H e a r in g  level o f  th e  c la im . In J u ly  o f  1999 w e  
sp e n t  3 -1 /2  w e e k s  in a A d m in is t ra t iv e  H e a r in g  tria l. I k n e w  I w o u ld  n e e d  to p ro v id e  in d u c e m e n t  
to the  D e p a r tm e n t  o f  L a w  to g e t  them  to se tt le  the  law su i t  b e c a u s e  b y  n o w  w e  d id  n o t  h a v e  the  
a d d i t io n a l  funds  to n a v  the  a t to m e v  to c o n t in u e  to p u rsu e  the  lawsuit .

W c s u e d  th e  s ta te  a n d  "w on  ” at the  A d m in is t ra t iv e  H e a r in g  level. H o w e v e r  the  s ta te  o f  A la s k a  
b y  s ta tu te ,  d o es  n o t  h a v e  to p ay  a t to rn e y  fees o r  in te res t .  T h e  H e a r in g  O f f ic e r ’s d e c is io n  w a s  
ren d e red  in D e c e m b e r  1999. T h e  A d m in is t ra t iv e  H e a r in g  O f f ic e r  d id  no t  c o n s id e r  d is t in c t  c o s ts  
for d is t in c t  w o rk  a n d  s im p ly  a w a rd e d  a  lu m p  s u m  o f  5 2 2 5 ,0 0 0  a n d  a  r e m is s io n  o f  5 8 0 ,0 0 0  in 
l iq u id a ted  d a m a g e s .  W e  a p p e a le d  to the  S u p e r io r  C o urt .  In A pril  o f  2 0 0 0 ,  T h e  S ta te  a g re e d  to 
se tt le  the  su i t  w i th  L in d e r  C o n s tm c t io n  for S 4 6 0 .0 0 0 .  no  in terest , n o  a t to rn e y  fees.
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T o  add  in su lt  to in ju ry , L in d e r  had  to get a  leg is la t iv e  a p p ro p r ia t io n  to g iv e  the  s ta te  a  ‘v e h ic l e ’ 
and  fu n d in g  ap p ro v a l  to p ay  us. I f  the  State  D e p a r tm e n t  o f  L a w  did  n o t  h a v e  so  m u c h  leg is la t iv e  
p ressu re ,  th e y  w o u ld  h av e  s t ru n g  L in der  o u t  e v e n  longer . T h e  5 4 6 0 ,0 0 0  w a s  w r i t ten  in to  the 
su p p le m e n ta l  fu n d in g  bill. W e got pa id  in J u n e  o f  2 0 0 0 .  B ut the  d a m a g e  h a d  a lrea d y  b e e n  d o n e  
to o u r  b u s in ess .  L in d e r  C o n s t ru c t io n  is a  sm all  b u s in ess .  T h e  n o rm a l  re se rv es  tha t  w e  u se  as  o u r  
o p e ra t in g  cap ita l  w e re  d ep le ted  b y  this d ev a s ta t in g  S 1 .5 M  loss o n  the  F ish  H a tc h e ry  j o b .  In the 
a f te rm a th  o f  the  F ish  H a tc h ery  C la im , this sm all  c o m p a n y  c o u ld  n o t  w i th s ta n d  o th e r  n e g a t iv e  
im p ac ts .  T h e re fo re ,  sa d ly  w e  h av e  m a d e  the  s t ra teg ic  d e c is io n  to a v o id  b id d in g  on  all s ta te  jo b s .  
T h is  lack  o f  c o m p e t i t io n  a lso  cos ts  the state  a dd i t io n a l  m o n e y .  I am  o n  the  b o a rd  o f  d ire c to rs  o f  
A ss o c ia te d  G e n e ra l  C o n tra c to rs  and  I k n o w  m a n y  o th e r  c o n tra c to rs  w h o  h a v e  had  the  s a m e  
n e g a t iv e  e x p e r ie n c e  w ith  a S ta te  c la im  c a u s in g  t re m e n d o u s  f in an cia l  im p ac t .  T h e y  too  h a v e  
m a d e  th e  d e c is io n  n o t  to do  b u s in ess  w ith  the  state.

It is fo r  all the  a b o v e  s ta ted  reaso n s  that I s t ro n g ly  u rg e  y o u  to p ass  S e n a te  Bill 152, a n d  H o u s e  
Bill  235 . I b e l ie v e  this w il l  a ffo rd  the state  a  c o m p e t i t iv e  s la te  o f  c o n t ra c to r s  a n d  w ill  r e su l t  in  
S ta te  A g e n c ie s  t re a t ing  c on trac to rs  m ore  fairly. It w il l  a lso  p ro m o te  the  G o v e rn o rs  p o l ic y  tha t  
the  s ta te  is ‘O p e n  f o r  B u s in e s s  ’

In a d d i t io n  to p a s s in g  this leg is la tion , p lease  m a k e  it a p p ly  re t ro a c t iv e ly  to e v e ry  p e n d in g  c la im  
a nd  c la im s  se t t led  d u r in g  the  3 -1 /2  year  p e r io d  tha t  D O T P F  a rb i tra r i ly  a n d  w r o n g ly  d e c l in e d  to 
p a y  p re ju d g m e n t  in terest .

S in ce re ly ,

U N D E R  C O N S T R U C T I O N  IN C .

S /b

L inda  J. E. H e n r ik so n  
P re s id en t  &  C E O
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