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SB88 Metropolitan Planning Organizations 

Sponsor Statement
SB88, "An Act relating to metropolitan planning organizations and to 
establishment of a metropolitan planning organization for the Anchorage 
metropolitan area," would add two legislators on certain metropolitan planning 
organizations.

The purpose of SB88 is to assist in making the Anchorage Metropolitan Area 
Transportation Study, (AMATS), more responsive to the needs of communities. 
Many legislators feel that they are asked to approve state funding for the 
development of a multi-modal transportation system -includ ing those projects 
that have not been established as local community priorities. Legislators have a 
direct link to constituents and community councils where many of the needs are 
initiated, and therefore, should have more input into the A M A TS  Policy 
Committee.

SB88 adds two legislators from the Anchorage Caucus to the A M ATS  
Committee, increasing the voting Policy Committee from five to seven 
representatives, and will provide a more adequate level of citizen representation.
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TO: Mem bers of the House Transportation Committee

FROM : Senator Randy Phillips

S U B JE C T : SB88  Metropolitan Planning Organizations (AM ATS)

DATE: April 6, 2001

I realize some members of the committee may not be familiar with A M A T S  so I am 
providing the following basic information.

W hat is  A M A T S ?
A M ATS  is the acronym for the Anchorage Metropolitan Area Transportation Study, The 
A M ATS  m ission is "To develop and implement a multi-modal transportation system." It 
was created in 1976 so that our local area could receive federal highway funds, in 
compliance with the Federal Highway Act of 1962. Transportation planning in the 
Municipality of Anchorage is conducted under the auspices of AM ATS . A M A TS  is a 
cooperative, comprehensive, and continuing process in which the State of A laska and 
the Municipality of Anchorage jointly plan improvement of local roadway, transit, and 
trail systems.

W here is  the A M A T S  a rea?
The A M A TS  Study Area encom passes a major portion of the political boundaries of the 
Municipality of Anchorage, the urbanized areas of Eagle River, Chugiak, Birchwood, 
Eklutna and the Anchorage Bowl, plus Girdwood, Bird Creek, and Indian.

W hat are the du tie s  o f the A M A T S  P o lic y  C om m ittee?
The A M A TS  Po licy Committee consists of five equal voting members: the Regional 
Director of DO T&PF, the Com m issioner of DEC , the Mayor of Anchorage, and two 
Municipal /- ssem bly members. The Policy Committee has the authority to act on all 
matters relating to the continuing, comprehensive and cooperative transportation and air 
quality planning process for the area. Their duties are to:

♦ Establish the needs and priorities of transportation,
♦ Direct the preparation and implementation of transportation plans, programs and 

studies,
♦ Manage and secure funding to implement the Transportation Program,
♦ Provide overall direction to the A M A TS  Technical Advisory Committee and staff
♦ Ensure public involvement throughout the A M A TS  process.
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S e n a t o r  R a n d y  P h i l l i p s  

S t a t e  C a p i t o l ,  R o o m  103 

Juneau, A K  5 9 8 0 1 - 1 1 8 2

De a r  S e n a t o r  P h i l lips:

T h a n k  you for y o u r  p h o n e  c a l l  o f  F e b r u a r y  22. You s p e c i f i c a l l y  

a s k e d  "Is t h e r e  a n y t h i n g  in F e d e r a l  l a w  p r e c l u d i n g  p a r t i c i p a t i o n  

o f  S t a t e  L e g i s l a t o r s  on the A M A T S  P o l i c y  B o a r d . "  We o f f e r  the 

f o l l o w i n g  for y o u r  c o n s i d e r a t i o n :

T h e  F e d e r a l  r e g u l a t i o n s  on M P Q  m e m b e r s h i p  are c o n t a i n e d  in T i t l e  

23 C F R  S e c t i o n  450 . 3 0 6 .  In g e n e r a l ,  t h e y  p r o v i d e  c o n s i d e r a b l e  

f l e x i b i l i t y  in r e c o g n i t i o n  o f  the v a r i a t i o n  in l o c a l  g o v e r n m e n t  

a u t h o r i t y  a c r o s s  the U n i t e d  S t a t e s  a n d  the n e e d  to g i v e  e a c h  

S t a t e  a n d  its l o c a l  o f f i c i a l s  the f l e x i b i l i t y  to d e t e r m i n e  the 

i n s t i t u t i o n a l  f o r m  of e a c h  MPO. P r o v i d i n g  the p r o v i s i o n s  of 

T i t l e  23 C F R  S e c t i o n  450 a r e  follo w e d ,  F e d e r a l  r e g u l a t i o n s  do not 

p r e c l u d e  the p a r t i c i p a t i o n  of S t a t e  l e g i s l a t o r s  on the A M A T S  

P o l i c y  Board.

D a v i d  C. M i l l e r  
D i v i s i o n  A d m i n i s t r a t o r

«
J ^  1/̂

http://www.fhwa.dot.aov/akdiv
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0450.834 M ieoe-bi o f  rxsw reqnlro- MeaU,
'ill(i S ta le  sha ll, by  Ja n u ary  J, 10*5, 

Identity  th e  o ffic ia l sta tew ide tiunB- 
po rta tion  p lan , described under 
1-160.314. to  to  w e d  a* a baste for subae-

ftSOJOfl M etropolitan p lanning  orga­
n isa tion : D iuignatioas and re(W «f- nttUo.

quanUy approved BTIPb. Until inch a 
pl&a la iden tified , b u t so  la te r  than 
JariBAry 1, 10*6, th e  S ta te  m ay idenUty 
ex isting  {dans an d  policies which can 
serve as th e  official In terim  plan. S U P  
developm ent sh a ll be based upon a 
tran sp o rta tio n  p lan  whloh a cry on as the 
official p lan  (Including an Interim  
plan, if  appropria te , p rio r  to  Jan u ary  I, 
1996, provided Lh&t a ll foctore Identified 
in  1160.308 are considered).

Subport C—Mohopollkin Trampor 
tatlon Planning and Pfogiam-

j  inlno
|  <54.100 P urpose .

The purpoee of thlo eubpart is to Im ­
plem ent 23 U.S.C. IS! end sent Ion B of 
the  Federal T ra n s it  Aot, aa amended, 
which require t h a t  a  M etropolitan 
P lanning O rg aa lra tio n  (MTO) to  des­
ignated  fo r eaoh urbanised  a re a  and 
th a t  'h o  m e tro p o lita n  a re a  hae n con­
tinuing, oooperattve, and com prehen­
sive tra n sp o rta tio n  planning prooess 
th a t  resu lts  in  p lane and program s th a t  
consider a ll tra n sp o r ta tio n  m odel and 
rap p o rts  m e tro p o lita n  com m unity de­
velopm ent and soc ia l goals. Those 
plana and program s sh a ll lead to  the 
developm ent and opera tion  of on In te ­
grated , in te rm o d a l tran sp o rta tio n  nya- 
tem  th a t  fa c ili ta te s  tbo  efficient, eco­
nom ic m ovem ent o f people and goods.

IdBOStS Applicability.
( '  The provisions o r  th is  aubpart are ap-

plioable to  agencies involved in the 
tran sp o rta tio n  planning', program  de­
velopm ent, and  p ro jeo t eelection proo- 
caaee in  m e tro p o lita n  planning areas.

1460304 O ertn ltU aa.
Exoept an o therw ise provided In gob- 

p a r t A of th la  p a r t,  te rm s  defined In U  
U.B.O 101(a) are used in  th is  port as so 
defined.

(a) D esignations of m etropolitan  
p lanning organ isa tions (MPOe) m ade 
afto r D ecem ber 18. 10*1. shall to  by 
agreem ant am ong the Qove> n^rfe) and 
u n ite  o f  general purpose local govern­
m ents rep ren en U r- B* oeroont of the af­
fected m etropolIU population (ioclad- 
ing th e  ce n tra ) c ity  o r o ltiea os defined 
by the  U urean of the Census), or in ao- 
oardance w ith  procedures established 
liy applicab le S ta te  o r  looal law. To the  
e x ten t possible, only one MPO sliall 1m) 
ilesignated fo r each XJ7.\ or group of 
contiguous UZAi. More than  one MPO 
may be designated  w ithin an UXA only 
If the Governorfe) determ ines th a t  Uie 
aloe u i l  com plexity  of the UZA niako 
■loslr.natloii of more tiian  one MPO a p ­
propriate .

(b) The designation shall olearly 
Identify  th e  polloy body th a t  l i  the 
foruin for cooperative decisionm aking 
th a t  w ill bo tak ing  tho required ap ­
proval ac tio n s as the MPO.

(o) To the  e x ten t possible, the MPO 
designated should be oeUbllaked under 
r.peolflo S ta te  legislation. S ta te  cna- 
’nllng leg isla tion , o r by in te rs ta te  com- 
psot, and shall hsvo au th o rity  to carry  
out m e tro p o litan  tram p o rta tio n  p lan ­
ning.

(d) R edeslgnatlon  (doslgnatiOB of a 
new MPO(e) to  replace an existing 
MPO) sha ll occur by agreem ent of tho 
G overnor and offeoted local u n its  of 
governm ent representing  76 percen t of 
tho pop u la tio n  in the  en tire  m etropoli­
ta n  area . Tins cen tra l clty(les) m a s t bn 
among th o  u n its  of local governm ent 
agreeing to  th o  rodeelgnation.

(a) N oth ing  in  th is  eubpart shall be 
deemed to  p ro h ib it tho MPO from  u ti­
lising tho  s ta ff  renounces of o th e r agen­
cies to  oarry  o u t selected elem ents of 
tho  p lann ing  process.

(0  S tiis tin g  MPO designations rem ain 
valid u n til  a  new MPO is redesignated, 
unJctu revoked  by the Governor and 
looei u n ite  of governm ent representing 
75 percen t of th e  population la  the  area 
served by th e  ex isting  MPO (the  cen ­
tra l olty(les) mia.', be am ong those do- 
siring  to revoke the MPO designation), 
o r  o  othorw lse provided under S ta te  o r 
looal jiroceduros. If the  Governor and
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local odlolals doolde to  redesignate  an 
ex isting  MPO, b u t do n o t fo rm ally  ro 
voke the  ex isting  MPO designation , tho  
ex isting  MPO rem ains In elteo t u n til a 
now MPO is  form ally iloelgnalod.

(g) Redeoignation o f a n  MPO in  a  
m n ltls ta te  m etropo litan  ruea requires 
the approval of tiie  G overnor o f eaoh 
S ta te  and local official a rep resen ting  75 
peroent of the population  In th e  en tire  
me,i -opolltatr p lanning  area . - he local 
officials In the cen tra l c ily n o s) m ust 
be am ong those agreeing to  tiie redes­
ign fUton.

(h) R edeslgnatlon of an MPO cov­
ering  more than  one U7.A requ ires the 
approval of th e  G overnor anil local offi­
c ia ls represen ting  76 p ercen t of the 
population In th e  m etro p o litan  p lan­
n ing  area  covexed by Uie c u rre n t MPO; 
tho  Iona) nfflolals In (ho cen trn i 
olly(lun) In oach urbanised  a te  a m u s t 
be am ong those agreolng to  tho redos- 
Ignatlon. .

(I) The voting m em bership of an  MPO 
policy body designated/redesignated 
subsequent to  DGcamber 16, 1001, and 
serving a  TMA, m u st inoludo represen­
ta tio n  of looal eleotod officials, offi­
c ia ls of agencies th a t  ad m in is te r o r op­
era to m ajor m odes or sy stem s of tra n s ­
po rta tion , o.g., t r a n s i t  opera to rs , apon- 
eore of m ajo r looal a irp o r ts , m arltlm o  
ports, ro il operators, e to . (Inoludlng oil 
tran sp o rta tio n  ogorvolos (h a t  w ere In­
cluded in  the MPO on Ju n e  1, iSDl), and 

r la tc  S ta te  offlolalg,. Where 
"that operate - oLh

rvuvKii niyiimjjr AuionMiruMuti, t/s/i

—IVro

and o ther com m ittees, should to  i 
viewed to  ensure th a t  the  added a t 
haa appropria te  rep resen ta tio n .

(Ir) Adding m em bership  (e,g., lex 
sleeted  nfflclala Arid op era to rs  of n u ,  S  
m odes o r system s of tran sp o rta tio n , 
repreeentatlveH  of new ly urbanH _  
areas) to  t t o  polloy body or espousal J? 
of the m etro p o litan  p lann ing  a re a  d< t ‘. 
n o t au to m atica lly  req u ire  reds&lgi U 
tlo n  of th e  MPO. To the e x te n t p> 
alhle, I t  Is onooursged t lm t th is  be do 
w ith o u t a  form al redeslgnatlon , 1  g 
G overnor and MPO aha ll review  1 *f 
previous MPO designation . S ta te  a 5  
local law . MPO bylaws, eto ., to  d e t ?  
m ine if  th is  con be accom plished wp pr 
o u t a form al redeslgnatlon . ff redee 
n a tio n  is  oonsldersd necessary ,
Is tln g  MPO will rem ain  in effel 
a  new MPO Is form ally  design? 
the  ex isting  designation  is fo rm ally  
vohod In accordance w ith  th e  p ro  
dures of th is  eeotlon.

lUUOtl

appro nr:
"agencies th a t  operate  o th e r ' m a jo r 
modes of tran sp o rt aU o n d o m o t.a lread y  -;; 
have a  valoe .o n 'o x io U iig , MpOur* the<¥
M P O *  ( I n ' o o o p e r a t l o n '  w i t h  t h e  S t a t e » ) P ‘  O s n s u s .  Fes 
a r e  e n o o u r s g e d  t o  p r o v i d e  s u c h  a g o n -  I g n & t e d  a e  1
o l e a  a  v o l o e  ; i n  t fc !e  d o a l n l o n m a k l n *  i u n o e  aroBa
p c o o e s s i . l s o l u d i n g ' r e p r o a e n t a t l o n / m e m -  A i r  A o t  j*  j -  
t o r a h l p  o n  t h e  p o l l o y  . b o i l y  a n d ^ o r j p U jw  « ? .f o r  t r a n s p o r  
a p p r o p r i a t e  , c o x n m l t l e o s . ^ i A ^ F i i r t h e r i p ' u n d  e  r  t h o  O . 

) w h e r e  ’ a p p r o j r t a t e . ^ e x l a t l n g , . ,  MPOs m e t r o p o l l U r

no n a tta in n ie  
except us oU

 __  m en l botwe*
________________ UOftikes. Adding' aaoh ornor undoir •
horccaontatJon to  an  MPO w ill n o t, ln ';..il5# .I10(0  of 
Iteeif, c o n s titu te  a  redesign a t io s  uo- of a  form al
lio n . Q overnur an

(j) Where the m e tro p o litan  p lanning  m etropolitan
a re a  boundaries for a  previously  des- loss th a n  th
Ignated MPO need to  to  expanded, the a t ta in m e n t ■
m em bership on the  MPO polloy body en tire  n a m t

J 460.808 M etropolitan p lann ing  an  
olaatlou) ldctropoll p  tonal
area  boundaries,

(a) Tbo m etropo litan  planning at 
boundary  shall, as a  m inim um . co> 
Uie UZA(a) 
graphio aroaj 
izod w ith in  
period cover 
plan desorltx 
Tiie bouodar 
t ire  m etropt 
conso lidated  
area , as dot)

’  s h o u l d  t n o r c a a e 1 t h e r e u r e a a n t a t i o n  '■ :o fv J -o lo d e  a t  l e s  
e l e o t e d  - o f f l o l j d f l i _ o n ^ t h a a p o i l o y ' '

i ooU.il an
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(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

IVISION OF LEGAL AND RESEARCH SErW eS 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA

L E G A L  S E R V I C E ^ " ^

Delivc

i\r E M O R  A N D U  M March 10, 2001

iria^u; Alciika-5 
to : 129 6th St., Rm. 329

M AR - 1 2  2001

hU

SU B JE C T : Hawaii Constitution and "dual office" holding by legislators 
(SB SS)

TO :

FR O M :

Senator Randy Phillips

George Utermohl 
Legislative Counsel

You have asked whether the Constitution of the State of Hawaii has a provision 
analogous to article II, section 5 of the Constitution of the State of Alaska regarding "dual 
office" holding by legislators.

The answer to your question is yes.

Article II, section 5, Constitution of the State of Alaska states:

Disqualifications. No legislator may hold any other office or 
position of profit under the United States or the State. During the term for 
which elected and for one year thereafter, no legislator may be nominated, 
elected, or appointed to any other office or positior of profit which has 
been created, or the salary or emoluments of which have been increased, 
while he was a member. This section shall not prevent any person from 
seeking or holding the office of governor, secretary of state, or member of 
Congress. This section shall not apply to employment by or election to a 
constitutional convention.

The analogous provision of the Hawaii Constitution, article III, section S states:

DISQUALIFICATIONS OF MEMBERS
No member of the legislature shall hold any other public office under the 
State, nor shall the member, during the term for which the member is 
elected or appointed, be elected or appointed to any public office or 
employment which shall have been created, or the emoluments whereof 
shall have been increased, by legislative act during such term. The term 
"public offices," for the purposes of this section, shall not include notaries 
public, reserve police officers or officers of emergency organizations for 
civilian defense or disaster relief. The legislature may prescribe further 
disqualifications.



Senator Randy PI. _ 
March 10, 2001
Page 2

The annotations to this section of the Hawaii Constitution that are contained in the 
Hawaii Revised Statutes do not cite to any court cases that have construed this provision.

If you would like me to pursue this issue in greater depth, please contact me.

GU:lmb 
01-081.lmb
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Distributed by Speaker Porter 
at th^jkecluest of Anchorage Municipal Clerk

MON 1 4 :3 0  F A I 90 7  3 4 3 4 3 1 3  J10A CLERK 12)002

'’’ftvlnr, Cl.rnnnntsnTi,
Subm itted by: Assembly.members Falrclough, 
Tremaine
Prepared by: Assembly Office 
For reading: FEBRUARY ?7, °nr> i

ANCHORAGE, ALASKA 
AR NO. 2001-44

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY OPPOSING SENATE 
BILL 88, "AN ACT RELATING TO METROPOLITAN PLANNING ORGANIZATIONS AND TO 
ESTABLISHMENT OF A METROPOLITAN PLANNING ORGANIZATION FOR THE ANCHORAGE 
METROPOLITAN AREA, AND PROVIDING FOR AN EFFECTIVE DATE"

CLERK’S OFFICE 
^  APPROVED

TM)x <7?~x3  7 "O f----

WHEREAS, the current Metropolitan Planning Organization consists of two Assemblymembers, 
the Mayor, and two representatives from the State of Alaska (Department of Transportation and 
Department of Environmental Conservation); and

WHEREAS, the Municipality and the State currently nave a balanced and cooperative working 
relationship in the development of transportation and air quality plans; and

WHEREAS, 23 United States Code 134 states that a metropolitan planning organization is 
designated “by agreement among the Governor and the units of general purpose local government."; and

WHEREAS, the Municipality and the Governor must agree to any changes in the existing 
Metropolitan Planning Organization's membership; and

WHEREAS, the action to change the AMATS process, entered into unilaterally by the State of 
Alaska could endanger federal highway funding for Anchorage, which is intended to be handled 
cooperatively between the Municipality and the State; and

WHEREAS, the Assembly does not support inclusion of voting (or nonvoting) members from the 
Senate and the House.

NOW, THEREFORE, the Anchorage Assembly resolves:

Section 1: That the Assembly opposes Senate Bill 88 which modifies the membership of the 
Metropolitan Planning Organization.

Section 2: That the Municipal Clerk forward copies of this resolution to the Governor and the State 
Legislature upon passage and approval.

j  PASSED AND APPROVED by the Anchorage Municipal Assembly thls ^ 7  cfav of 
  2001.
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U.S.Departmenr 
of Transportation

400 Seventh St., S.W. 
Washington, D.C. ,'’0590

Federal Highway 
Administration

April 5, 2001

Refer to: HEPM

Mr. Tom Brigham
Director, Division o f Statewide Planning 
Transportaiton and Public Facilities 
3132 Channel Drive Room 200 
Juneau, .AX 9S01

Dear Mr. Brigham:

You have solicited our review o f SB 8S in tenns of its consistency with current Federal statute 
and regulations regarding the metropolitan transportation planning process.

We have reviewed the draft you provided and offer the following: Redesignation as defined by 
23 USC 134 is based on a process of agreement between the Governor and local officials. This 
legislation would substantially restructure the governing board of the existing MPO. It has been 
the position of this agency that changes to MPO governing boards made consistent with existing 
by-laws would not be construed as a redesignation. This change, however, would be made under 
newly adopted state legislation without the direct input of the MPO or local officials and not 
based on the existing by-laws of the MPO. In our view, this would be an imposition of structure 
on the MPO and would constitute a restructuring of the Board and redesignation of the MPO as a 
result.

In our view, it is clearly congressional intent to give local officials a role in redesignating MPOs. 
The apparent rational is simply that if the MPO is to serve as an effective forum for making local 
decisions that it would be wise to give local governments ownership in the entity. The action 
contemplated by this legislation would seemingly substitute State legislative judgments for local 
actions.

We have been asked to comment on similar legislative proposals in other States. In each case we 
have made the same general observation. An action by the legislature without the consent and 
support of local officials and the Governor would appear to be inconsistent with the intent of 23

If you have any further questions, please contact Sheldon Edner of my staff at (202) 366-4066.

USC 134.

Sincerely,

George Schoener, Director
Office of Metropolitan Planning and Programs



I P m TONY KNOW LES, GOVERNOR

D EPA R TM EN T  OF  LA W P.O. BO X I /0300

OFFICE OF THE A TTORNEY GENERAL

JUNEAU. ALASKA 99811-0300 
PHONE: <907)965-3000
FAX: <907)965-2075

A pril 16, 2001

T he H o n o rab le  V ic K ohring , C h air
and  M em bers, H ou se  T ranspo rta tion  C om m ittee  

A laska S tate  L eg isla tu re  
S tate  C ap ito l 
Juneau , A laska  99801

RE : SB 88 -  An Act relating to metropolitan planning organizations and to 
establishment o f a metropolitan planning organization fo r the Anchorage 
metropolitan area; and providing fo r an effective date.

D ear R ep resen ta tive  K ohrir g  and  C o m m ittee  M em bers:

Y o u r com m ittee  is sch ed u led  to  co n sid er SB 88 -  Relating to metropolitan 
planning areas durin g  its h earin g  on T uesday , A pril 17. In p rev io u s  hearings on this 
b ill, and  its p redecesso rs , the  D epartm en t o f  Law  has ex p ressed  its se rio u s  concerns abou t 
the p rov ision  tha t ca lls  for the ap p o in tm en t o f  tw o  leg isla to rs to  the A nch o rag e  
M etropo litan  A rea  T ransp o rta tio n  Study (A M A T S ) board . W e feel tha t th is  p rov ision  
v io la tes the  dual o ffice  ho ld in g  p roh ib ition  in the A laska C onstitu tion .

F o r y o u r  in fo rm ation , I h av e  enclo sed  a  recen t le tter from  A ss is tan t A tto rney  
G eneral W illiam  F. C u m m ir .^  to  S en a to r Jerry  W ard  in w h ich  he  d iscu sses  th is  concern  
m ore  frilly. A ttached  to  M r. C u m m in g s’ le tte r are  th ree  A tto rney  G enera l op in ions tha t 
a lso  d iscuss th e  A laska  C o n stitu tio n ’s p ro h ib ition  on dual o ffice  ho ld ing .



The Honorable Vic Kohrwrg 
Members, House Transportation Committee 
April 16, 2001 
Page 2

A lthough  I w ill no t be ab le  to  attend  th e  h earing  on T uesday , A pril 17, b ecause  o f  
a  p rio r com m itm en t re la ted  to  o ngo ing  litigation , I w ill be happy  to  an sw er q uestions  tha t 
you  m ay have ab o u t th is issue. Y ou m ay call m e a t 907 -465-6712  o r A ssistan t A tto rney  
G eneral Jim  C an to r a t 907-269-5160 .

E nclosures

cc: S enato r R andy  Phillips
M ichael A bbott, L eg isla tive  D irecto r, O ffice  o f  the G overno r 
D enn is P oshard , L eg isla tive  L iaison , D epartm en t o f  T ransporta tion  

and  P ub lic  Facilities 
D eborah  B ehr, L eg isla tion  A tto rney , D epartm en t o f  Law  
C hrysta l S tillings Sm ith , L eg isla tive  L iaison , D epartm en t o f  Law

S incerely ,

B R U C E  M . B O T E L H O  
A T T O R N E Y  G E N E R A L

By: I „
A ssis tan t A tto rney  G eneral



P.O. B O X /10301)
D IM O N U  CO URTHOUSE. 6 W FLOOR  
JUNEAU, ALASKA 99811-0300 
PH O NE: (9071-165-3600
F A X : 1907)465-6735

March 14, 2001

i lie Honorable Jerry Ward 
Alaska State Senate 
State Capitol, Room 423 
Juneau, AK 99811

Re: SB 88 relating to metropolitan planning
organizations and the metropolitan planning 
organization for the Anchorage metropolitan 
area

Dear Senator Ward:

On February 20, 2001,1 testified before the Senate Transportation Committee that 
the provisions of SB 88 that appoint a senator and a representative to sit on the Anchorage area 
metropolitan Transportation Study board violate the dual office holding provisions of the Alaska 
Constitution. At the end of my testimony you asked that I put my conclusion in writing.

Art. II, § 2 of the Alaska Constitution provides:

SECTION 5. DISQUALIFICATIONS. No legislator may hold any other 
office or position of profit under the United States or the State. During the 
term for which elected and for one vear thereafter, no legislator may be 
nominated, elected, or appointed to any other office or position of profit 
which has been created, or the salary or emoluments of which have been 
increased, while he was a member. This section shall not prevent any 
person from seeking or holding the office of governor, secretary of state, 
or member of Congress. This section shall not apply to employment by or 
election to a constitutional convention.

(Emphasis added). Under these provisions a member of the legislature may not hold any other 
office during the member’s term. Similar provisions prohibiting dual office holding exist for the 
governor in Art. Ill, § 6, and for justices o f  the supreme court and judges under Art. IV, § 14.

The Department of Law has issued three formal attorney general’s opinions 
regarding dual office holding, which I have enclosed with this letter. In the past inter-branch 
task forces, have been formed to assemble and disseminate information, but did not assume any

D EPA RTM EN T  OF LA W
OFFICE Or THE A 7 FORNEY GENERAL



duties assigned any branch of government. These sorts of bodies have not been seen to violate 
the constitution’s prohibitions against dual office holding. On the other hand, if a legislator, or a 
judge, holds a position in an executive branch agency or a political subdivision, and the duties of 
the position require the office holder to take action regarding the management of the agency, the 
prohibition against dual office holding is violated.

Under SB 88, a senator and a representative will be appointed to sit on the board 
that allocates federal surface transportation money in the Anchorage area. At the present time 
there are three voting members of the board appointed by the mayor of Anchorage and two state 
employees, who sit in an advisory capacity. Under the bill, the board's composition and 
functioning change. Three members voting members will still be appointed by the mayor. In 
addition, two voting members would be appointed by the governor, and two voting members by 
the presiding officers of the Senate and the House of Representativ es, a senator and a member of 
the House of Representatives whose districts include at least a portion of the Municipality of 
Anchorage. A quorum of the board is a majority of the voting members.

We believe that the prohibition against dual office holding by legislators would be 
violated. The board would be making decisions on which projects will receive allocated federal 
money, when they will receive it, and in what order specific projects will be built. These 
functions are clearly more than collection or dissemination of information and under current 
practice, these functions are clearly municipal managerial responsibilities.

I f  you have any  questions on this m atter, p lease  feel free to con tac t me.

S incere ly  yours,
4

B R U C E  M. B O T E L H O  
A T T O R N E Y  G E N E R A L

The Honorable Jerry Ward March 14, 2001
Re: SB 88 Page 2

By:
W illiam  F. C um m i 
A ssistan t A tto rn ey  G eneral

W F C :pvp

E nclosure(s)

cc: M ike A b b o tt, L eg is la tive  D irecto r
D eborah  B ehr, D ept, o f  Law  
C hrystal S m ith , D ept, o f  Law  
D on S m ith , S enate  T ranspo rta tion  C om m ittee  
S enato r R an d y  P h illips, A ttn: K im  R oss
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OPINION NO. 26 
5. KA.MGM, CClcMCZ

J u n e  2 9 ,  1 9 7 6

- .e  H o n o r a b l e  ’L o w e l l  T h o m s ,  J r .
-V ou tenan t G o v e r n o r  . ■ W . ' . —
£ ‘ t e o f  A l a s k a  9 \ ~  '
LLch A, S t a t e  C a p i t o l  . ■; :• 1 - v . ■
r . r ^ a u ,  A l a s k a  9 9 3 1 1  . . / .  • ;■••• •■* .■ . .J  I . . - - ”  3 ■ . .

R e :  L e g a l i t y  o f  l e g i s l a t o r s  r u n n i n g  •
f o r  o t h e r  h o u s e  f o l l o w i n g  i n c r e a s e  ■
i n  l e g i s l a t i v e  s a l a r y j

"ear L i e u t e n a n t  G o v e r n o r  T h o m a s :  . .

Y ou h a v e  a s k e d  ’w h e t h e r ,  u n d e r  W a r w i c k  v .  S t a t e ,  548

? .2d-384 ( A l a s k a  1 9 7 6 ) ,  a  m em b er  o f  o n e  h o u s e  o f  t h e  l e g i s l a t u r e

nay r u n  f o r  a  s e a t  i n  t h e  o t h e r  h o u s e ,  w h e n  t h e  p a y  f o r  t h a t

seat i n  t h e  o t h e r  h o u s e  h a s  b e e n  i n c r e a s e d  b y  t h e  l e g i s l a t u r e

in w h ich  t h e  c a n d i d a t e  s e r v e d .  W h i l e  t h e  A l a s k a  c o u r t s  h a v e
•  ̂ » * • • 

r.ofc r u l e d  o n  t h e  i s s u e ,  i t  i s  o u r  v ie w ' t h a t  t h e .  a n s w e r  i s  y e s .

' -• T h e  q u e s t i o n  a r i s e s  f r o m  A r t i c l e  I I ,  s e c t i o n  5

of t h e  A l a s k a  C o n s t i t u t i o n  w h i c h  p r o v i d e s  i n  p a r t :

D u r i n g  t h e  t e r m  f o r  w h i c h  e l e c t e d  ' .  • " •* . —

a n d  f o r  o n e  y e a r  t h e r e a f t e r , . n o  l e g i s -  .

l a t o r  m ay b e  n o m i n a t e d ,  e l e c t e d ,  o r  

a p p o i n t e d  t o  a n y  o t h e r  o f f i c e - o r  p o s i t i o n



J u n e  29, 1 9 7G
P a g e  T w o

o f  p r o f i t  w h ic h  h a s  b e e n  c r e a t e d ,  o r  t h e  

s a l a r y  o r  e m o lu m e n ts  o f  w h i c h  h a v e  b e e n  '

i n c r e a s e d ,  w h i l e  h e  w a s  a  m em ber.-  T h i s  

s e c t i o n  s h a l l  n o t  p r e v e n t  a n y  p e r s o n  

f r o m  s e e k i n g  o r  h o l d i n g  t h e  o f f i c e  o f  

g o v e r n o r , . s e c r e t a r y  o f  s t a t e ,  o r  m em ber 

o f  C o n g r e s s .  T h i s  s e c t i o n  s h a l l  n o t  

a p p l y  t o  e m p lo y m e n t  b y  o r  e l e c t i o n  t o  

a  c o n s t i t u t i o n a l  c o n v e n t i o n .

T h e  p u r p o s e  o f  t h e  p r o h i b i t i o n  I s  t o  r e m o v e  t e m p t a t i o n

and I m p r o p e r  m o t i v e s  f r o m  c o n s i d e r a t i o n s  o f  l e g i s l a t o r s  I n  v o t i n g
*

f o r  I n c r e a s e d  s a l a r i e s  o r  t h e  c r e a t i o n  o f  new o f f i c e s .  W a rw ic k  

v . S t a t e ,  s u p r a , a t  3 8 8 . B e c a u s e  p r o h i b i t i o n s  l i k e  t h i s  a r e  

c o n t r a r y  t o  g e n e r a l  p u b l i c  p o l i c y  w h i c h  f a v o r s  e l i g i b i l i t y  

f o r  o f f i c e ,  t h e y  a r e  u s u a l l y  g i v e n  a  l i t e r a l  c o n s t r u c t i o n  • 

and  a r e  r a r e l y  e x p a n d e d  b e y o n d  t h e i r  l i t e r a l ,  t e r m s -  I d .  

a t  3 8 9 .  W h e re  t h e r e  I s  d o u b t  a s  t o  t h e i r  c o v e r a g e *  c o u r t s  

h a v e  e m p h a s i z e d  t h a t  when, t h e  o f f i c e  i s  e l e c t i v e ,  t h e  p r e f e r e n c e  

f o r  e l i g i b i l i t y  i s  s t r o n g e r * :  s i n c e - ,  v o t e r s  t h e r e b y  e x e r c i s e  

a  d i i - j c t  c o n t r o l .  I d .

I n  c o n n e c t i o n  w i t h  l e g i s l a t i v e  o f f i c e ,

<?r.&
l l e u t e n a n t  G o v e r n o r

j - ' o n o r a b l e  L o w e l l  T h o m a s ,  J r .



H o n o r a b l e  L o w e l l  T h o m a s ,  J r .
l i e u t e n a n t  G o v e r n o r

J u n e  2Q, 1 9 7 o
P a g e  T h r e e

t h e  r e l e v a n t  t e r r a s  o f  t h e  p r o h i b i t i o n  a r e  a s  f o l l o w s :

D u r i n g  t h e  t e r n  f o r  w h i c h  e l e c t e d  a n d  

f o r  o n e  y e a r  t h e r e a f t e r ,  n o  l e g i s l a t o r  

n a y  b e  n o m i n a t e d ,  e l e c t e d ,  o r  a p p o i n t e d  

t o  a n y  o t h e r  o f f i c e  .• . .  t h e  s a l a r y  o r  

e m o lu m e n t s  o f  w h i c h  h a v e  b e e n  i n c r e a s e d ,  

w h i l e  h e  w a3 a  m em b er .  A l a s k a  C o n s t i t u t i o n - ,  

a r t .  I I ,  § 5  ( e m p h a s i s  a d d e d ) .

R e a d i n g  t h e  p r o h i b i t i o n  p u r e l y  l i t e r a l l y ,  i t  d o e s  

n o t  a p p l y  t o  a  l e g i s l a t o r ’ s  r u n n i n g  f o r  a  s e a t  i n  t h e  o t h e r  h o u s e  

o f  t h e  l e g i s l a t u r e .  K i s  o f f i c e ,  t h a t  o f  a  " l e g i s l a t o r , ” r e m a i n s  

t h e  s a m e .  W h i l e  t h e  t e r m  o f  o f f i c e  d i f f e r s  ( f o u r  y e a r s  f o r  m e m b e r s  

o f  t h e  s e n a t e ,  tw o  y e a r s  f o r  m e m b e rs  o f  t h e  h o u s e )  a n d  t h e  c o n s t i ­

t u e n c y  may d i f f e r ,  t h e  " o f f i c e ” o f  " l e g i s l a t o r "  i s  c o n s t a n t .

" T h is  l i t e r a l  i n t e r p r e t a t i o n  g i v e s  f u l l  e f f e c t  t o  

t h e . p u r p o s e  o f  th e -  p r o h i b i t i o n  ( t o  p r e v e n t  i m p r o p e r  m o t i v e s  

i n  v o t i n g  o n  a  s a l a r y  I n c r e a s e ) .  I n d e e d ,  e x p a n d i n g  t h e  c o v e r a g e

o f  t h e  p r o v i s i o n  w o u ld  n o t  f u r t h e r  t h e  p u r p o s e  o r  t h e  s e c t i o n
• •  * ■. .  • .«

V • .

b u t  w o u ld  I n  f a c t  b e  i r r a t i o n a l .  T h i s  i s  s o  b e c a u s e  t h e  m e m b e rs  

o f  b o t h  h o u s e s  r e c e i v e  t h e  sam e  s a l a r y  a n d  e m o lu m e n ts . .  T h e r e  i s



r- 1 te  H o n o r a b l e  L o w e l l  T h o m a s ,  J r .
l i e u t e n a n t  G o v e r n o r

J u n e  2 9 ,  1 9 7 6
P a g e  F o u r

n0 q u e s t i o n  t h a t ,  f o l l o w i n g  a  s a l a r y  i n c r e a s e ,  a  l e g i s l a t o r  r a y  

r u n  f o r  r e - e l e c t i o n  t o  h i s  own s e a t ,  no  p o s s i b l e  p u r p o s e  I s  

s e r v e d  t h e n  b y  b a r r i n g  a  l e g i s l a t o r  f ro m  r u n n i n g  f o r  a  s e a t  i n  

t h e  o t h e r  h o u s e .  ''

T h e  q u e s t i o n  y o u  h a v e  r a i s e d  v a s  t o u c h e d  o n  b y  J u d g e  

C a r l s o n  I n  h i 3  o p i n i o n  i n  W a rw ic k  b u t  n o t  i n  a n y  d e t a i l e d  

f a s h i o n .  I n  h i 3  M emorandum o f  D e c i s i o n ,  J u d g e  C a r l s o n  n o t e d  

t h a t  o r i g i n a l l y ,  t h e  p r o p o s e d  s e c t i o n  5 c o n t a i n e d  a n  e x p r e s s  

p r o v i s i o n  a l l o w i n g  e l e c t i o n  t o  t h e  o t h e r  h o u s e  o f  t h e  l e g i s l a t u r e  

and t h a t  I t  w as  s t r i c k e n  f r o m  t h e  f i n a l  d o c u m e n t .  T h i s ,  i n  

t h e  J u d g e ’ s  p a s s i n g  v i e w  a p p e a r e d  t o  r a i s e  q u e s t i o n s  c o n c e r n i n g
4

e l i g i b i l i t y  I n  s i t u a t i o n s  l i k e  t h i s ,  t h o u g h  a s  h e - n o t e d ,  " t h i s

d o e s  n o t  a p p e a r  t o  h a v e  b e e n  t h e  f r a m e r s ’ I n t e n t 1*'. I n  f a c t ,

h o w e v e r ,  t h e  e x c e p t i o n  J u d g e  C a r l s o n  n a d e  r e f e r e n c e  t o  h a d

no r e l a t i o n  t o  t h e  p r o h i b i t i o n  i n  i s s u e  h e r e .  I t  w a s ,  r a t h e r ,

an e x c e p t i o n  t o  a n  a l t o g e t h e r  d i f f e r e n t  p r o h i b i t i o n ,  a n d  b o t h

t h a t  p r o h i b i t i o n  a n d  t h a t  e x c e p t i o n  w e r e  d e l e t e d  b y  t h e  f r a m e r s .

As o r i g i n a l l y  p r o p o s e d ,  s e c t i o n  5 p r o v i d e d :
• *

No l e g i s l a t o r  o r  o t h e r  e l e c t i v e  o r  

a p p o i n t i v e  o f f i c e r  o f  t h i s  3 t a t e  s h a l l



i:0 rorat>le L o w e l l  T h o m a s ,  J r .
^Jeater-ant G o v e r n o r

J u n e  29, 1 9 7 6
P a g e  F i v e

f i l e -  o r  iron f o r  e l e c t i o n  t o  a n y  o t h e r  .
• • . f* * • *»

s t a t e  o f f i c e  u n t i l  h i s  s e r v i c e s  h a v e  *

b e e n  t e r m i n a t e d ,  b u t  a  m em ber o f  o n e

h o u s e  o f  t h e  l e g i s l a t u r e  may b e  n o m i n a t e d  •

o r  e l e c t e d  t o  t h e  o t h e r  h o u s e . 6 P r o c e e d i n g s

A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n ,  A p p .  V ,

a t  3 0  ( e m p h a s i s  a d d e d ) .

T h is  i s  t h e  p r o h i b i t i o n  a n d  e x c e p t i o n  w h ic h  w e r e  d e l e t e d  b y  t h e  • 

f r a r a e r s .  T h e  p u r p o s e  o f  t h a t  p r o v i s i o n  w as  n o t  t o  e l i m i n a t e  

t e m p t a t i o n  a n d  i m p r o p e r  m o t i v a t i o n  i n  v o t i n g  o n  s a l a r y  I n c r e a s e s
t *

o r  c r e a t i n g  o f f i c e s  b u t  r a t h e r  t o  " p r e v e n t  a n y  s t a t e  o f f i c i a l  

from  u s i n g  h i s  o f f i c e  o r  e x p e n s e  a c c o u n t  a s  a  v e h i c l e  f o r  c a m p a i g n i n g  

• fo r  a n o t h e r  o f f i c e . "  C o m m it te e  o n  L e g i s l a t i v e  B r a n c h ,  C o m m e n ta r y , 

on f i l e  w i t h  L e g i s l a t i v e  A f f a i r s  A g e n c y ;  q u o t e d  b y  t h e  l o w e r  c o u r t  

i n  i t s  M em orandum  D e c i s i o n ,  s u p r a > a t  10  a n d  i n  B e g l c h  v .  J e f f e r s o n ,.

4 4 l  P . 2 d  2 7 ,  3 0 , - t e x t -  a n d  n .  7  ( A l a s k a  1 9 6 8 ) .  T h e  f r a m e r s  ^ ■

d e c i d e d  t h a t  t h i s  p r o h i b i t i o n  w e n t  t o o  f a r  i n  t h a t  i t  w o u l d ,  '
••̂ 1 • • * * ^

w i t h  b u t  t h e  s i n g l e  e x c e p t i o n  e x p r e s s e d  I n  t h e  p r o v i s i o n ,  r e q u i r e
c sir *_% -

an y  p u b l i c  o f f i c i a l  who s o u g h t  h i g h e r  o f f i c e  t o  r e s i g n .  A c c o r d i n g l y ,  

t h e y  d e l e t e d  t h e  p r o h i b i t i o n ,  i n c l u d i n g  t h e  e x c e p t i o n . ,  w h i c h —  

w i t h o u t  t h e  p r o h i b i t i o n — w a s  m e a n i n g l e s s .  3 P r o c e e d i n g s  A l a s k a



T h e  H o n o r a b l e  L o w e l l  T h o m a s ,  Jr.
L i e t e n a n t  G o v e r n o r

J u n e  29, 1 9 7 6
P a g e  S i x

C o n s t i t u t i o n a l  C o n v e n t i o n  l S 0 1 - l 3 l 6 .  T h e  d i s t i n c t i o n  b e t w e e n  

t h e  tw o  p r o h i b i t i o n s  a n d  t h e i r  r e s p e c t i v e  e x c e p t i o n s  w a s  n o t i c e d  ~ 

a n d  d e s c r i b e d  i n  t h e  c o u r s e  o f  t h e  d e b a t e .  I d .  a t  1 8 0 3  ( d i a l o g u e -  

o f  T a y l o r  a n d  S u n d b o r g ) .

A c c o r d i n g l y ,  w h i l e  t h e  S u p re m e  C o u r t  h a s  U n i t e d ,  

t h e  e x c e p t i o n s  t o  t h e  o p e r a t i o n  o f  s e c t i o n  5  t o  t h o s e  e x p r e s s l y  

m ade b y  t h e  A l a s k a  C o n s t i t u t i o n ,  W a rw ic k  v .  S t a t e , s u p r a ;  B e g l c h  

v .  J e f f e r s o n ,  s u p r a , n o  e x c e p t i o n  i s  r e q u i r e d  h e r e ,  b e c a u s e  t h e  

p r o h i b i t i o n  h a 3  n o  a p p l i c a t i o n  t o  a  l e g i s l a t o r ' s  r u n n i n g  f o r  

l e g i s l a t i v e  o f f i c e  a n d  i t  s h o u l d  n o t  b e  e x p a n d e d  t o  a p p l y  t o  

o n e ' s  d o i n g  s o .  C f .  W a rw ic k  v .  S t a t e , s u p r a ,  a t  3 3 9 .

S i n c e r e l y  y o u r s ,

... • *. t •

b ;  « •
• • Avruzs M. G r o s s  .

A t t o r n e y  G e n e r a l
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'•’he h o n o r a b l e  Ckt i s  t o p h e r  R. C.ooka 
•Judge o f  t h e  S u p e r i o r  C o u r t  
P .  0 .  Box 553 
B e t h e l ,  A l a s k a  99559

Re: P r o h i b i t i o n  a g a i n s t
d u a 1 o f f i c e  ho L c ling .

J :■ a r  j u d g e  C ooke:

You h a v e  a s k e d  w h e t h e r  a s  a  j u d g e  y o u  n a y  a l s o  

c o n t i n u e  t o  be  a  r e g e n t  o f  t h e  U n i v e r s i t y  o f  A l a s k a .  Y our 

s i t u a t i o n  i s  t h a t  y o u  a r e  a  m ember o f  t h e  B o a rd  o f  R e g e n t s  

a n d  h a v e  x 'e c e n t l y  b e e n  a p p o i n t e d  to  t h e  S u p e r i o r  C o u r t .

J u d g e s  o f  t h e  S u p e r i o r  C o u r t  a r c  p r o h i b i t e d  f ro m  h o l d i n g  

" a ny o t h e r  o f t  i c e o r  p o s i t i o n  o f  p r o f i t :  u n d e r  t h e  U n i t e d  

S t a t e s ,  t h e  S t a t e ,  o r  i t s  p o l i t i c a l  s u b d i v i s i o n s . "  A r t .  IV ,  

$14 ( e m p h a s i s  a d d e d ) .

I n t r o d u c t i o n

U n i t e  t h e  a n s w e r  t o  y o u r  q u e s t i o n  s h o u ld ,  b e  p l a i n  

o n  i t s  f a c e ,  t h e r e  e x i s t  i n  A l a s k a  a n u m b er  o f  c o m m i s s i o n s  

i n  t h e  e x e c u t i v e  b r a n c h  w h o se  m e m b e rsh ip  i n c l u d e s  l e g i s l a t o r s  

a n d  o n e  c o m m is s io n  w h o s e  m e m b e rsh ip  i n c l u d e s  tw o l e g i s l a t o r s  

a n d  t h e  C h i e f  J u s t i c e  o f  t h e  S t a t e  S u p rem e  C o u r t .  T h e  

q u e s t i o n  i s  w h e t h e r  t h e s e  m e m b e r s h ip s  o f f e n d  t h e  p r o h i b i t i o n  

a g a i n s t  d u a l  o f f i c e ,  h o l d i n g ,  a n d  i f  n o t ,  w h e t h e r  m e m b e r s h ip  

o n  t h e  B o a rd  o f  R e g e n t s  by a  g o v e r n o r ,  l e g i s l a t o r  o r  j u d g e
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i s  a l s o  vaLLcl. I c  I s  o u r  o p i n i o n  c h a t  n e i t h e r  t h e  p r o h i b i t i o n  

a g a i n s t  f inal o f f i . r o  h o l d i n g  n o r  cue s e p a r a t i o n  o f  p ow ers  

d o c t r i n e  a b s o l u t e l y  f o r b i d s  t h e  f o r c - a c io n  o f  i n t e r - b r a n c h  

c o m m is s io n s  bur. t h a t  t h e  Board  o f  R e g e n ts  i s  n o t  a n  i n t e r - 

b r a n c h  c o m m is s io n ,  a n d  u j u d g e  may n o t ,  t h e r e f o r e ,  . s i t  a s  a 

r e g e n t  w h i l e  h o l d i n g  o f f i c e .  * /

D i s c u s s i o n

At t h e  o u t s e t  i t  s h o u ld  be n o t e d  c h a t  t h e  p r o h i b i t i o n  

a g a i n s t  d u a l  o f f i c e  h o l d i n g  i s  l i t e r a l l y  e n f o r c e d  i n  A l a s k a .

- . - _  v .  J e f f e r s o n , 441 ' s A t a s k  : L'JUS'1 Fh.i p u r p o s e

o f  t h e  p r o h i b i t i o n  i s  " .  . . t o  g u a r d  a g a i n s t  c o n f l i c t s  o f

i n t e r e s t ,  s e l f - a g g r a n d i z e m e n t ,  c o n c e n t r a t i o n  o f  p o w e r ,  and  

d i l u t i o n  o f  s e p a r a t i o n  o f  p o w ers  i n  r e g a r d  t o  t h e  e x e r c i s e .  . .

o f  t h e  e x e c u t i v e ,  j u d i c i a l ,  a n d  l e g i s l a t i v e  f u n c t i o n s  o f  o u r  

s t a t e  g o v e r n m e n t . "  I d . , a t  35 . The A la s k a  Suprem e C o u r t  

h a s  c o n c l u d e d  t h a t  t h e  v e r y  l i m i t e d ' e x c e p t i o n s  t o  t h e  p r o h i b i t i o n  

n e c e s s a r i l y  r e s u l t  i n  i t s  v e r y  b r o a d  a p p l i c a t i o n .  Ici. , a t  3 0 - 3 3 .  

i n  e s s e n c e ,  b e . a u s e  o n l y  s e r v i c e  i n  t h e  a rm ed  f o r c e s  and  

e l e c t i o n  t o  o r  em p lo y m en t by a  c o n s t i t u t i o n a l  c o n v e n t i o n  a r e  

e x c l u d e d ,  t h e  p r o h i b i t i o n  m u s t  i n c l u d e  a l l  o t h e r  o f f i c e s  and  

p o s i t i o n s  o f  p r o f i t .  I d .

J u d g e s  an d  j u s t i c e s  a r e  n o t  o n l y  p r o h i b i t e d  f ro m  

h o l d i n g  an y  o t h e r  o f f i c e  u n d e r  t h e  U n i t e d  S t a t e s  an d  t h e  

S t a t e  ( a s  a r e  l e g i s l a t o r s )  b u t  a l s o  f ro m  h o l d i n g  a n y  o f f i c e

* /  By t h e  same t o k e n ,  n e i t h e r  a l e g i s l a t o r ,  a r t .  I I ,  §5 , 
n o r  t h e  G o v e r n o r ,  a r t .  I l l ,  §6 , may s i t  a s  a  r e g e n t .
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o f  a  p o l i t i c a l ,  s u u d i v i s i o n  ( a s  i s  t h e  g o v e r n o r ) .  P l a i n l y ,  

t h e  f r a m e r s  o f  o u r  c o n s t i t u t i o n  im posed  a b r o a d  b a r  a g a i n s t  

c o n f l i c t s  o f  i n t e r e s t  on th e  j u d i c i a r y  an d  t h e  c h i e f  e x e c u t i v e  

A la s k a  C o n s t i t u t i o n ,  A r t .  I I ,  §5; a r t .  I l l ,  §6; a r t .  IV,

§ 1 4 .  In  e s s e n c e ,  t h a t  i s  t h e  l e g a l  c o n t e x t  i n  w h ic h  your 

q u e s t i o n  a r i s e s .  We t u r n  n e x t  t o  t h e  e x i s t i n g  s i t u a t i o n  

w i t h  r e s p e c t  t o  t h e  i n t e r - b r a n c h  c o m m is s io n s  an d  t h e  b o a rd  

o f  r e g e n t s .

The A l a s k a  C o m m iss io n  on P o s t s e c o n d a r y  E d u c a t io n  

c o n s i s t s  o f  p e r s o n s  who r e p r e s e n t  t h e  U n i v e r s i t y  o f  A la s k a ,

. ■/ , .d SJC , t h e  D e p a r tm e n t  o r  E-ducat lo t  , t . 'u  e n e r a l  p u b l i c ,  

v o c a t i o n a l  e d u c a t i o n  g r o u p s ,  l o c a l  c o l l e g e  a d v i s o r y  c o u n c i l s ,  

an d  t h e  l e g i s l a t u r e .  AS 1 4 . 4 0 . 9 0 3 ( a ) .  The c o m m is s io n  i s  

" a d v i s o r y , "  on  t h e  o n e  h a n d ,  AS 1 4 . 4 0 . 9 0 9 ( a ) ,  an d  s o m e th in g  

o f  a  c l e a r i n g h o u s e ,  o n  t h e  o t h e r .  AS 1 4 . 4 0 . 9 0 9 ( b ) ( 2 ) ( 4 ) .  

H o w ev er ,  i t  d o e s  a p p e a r  t o  e x e r c i s e  some s o v e r e i g n ,  e x e c u t i v e  

p o w e r s .  AS 1 4 . 4 0 . 9 0 9 ( b ) ( 1 ) ,  ( 4 ) ,  ( 5 ) ,  a n d  ( 6 ) ,  an d  AS 

1 4 . 4 0 . 9 0 9 ( c )  ( i n  p a r t ) .  To t h e  e x t e n t  t h a t  i t  d o e s  s o ,  t h e  

p r e s e n c e  o f  m em bers o f  t h e  l e g i s l a t u r e  on t h e  c o m m iss io n  

a p p e a r s  t o  v i o l a t e  t h e  p r o h i b i t i o n  a g a i n s t  d u a l  o f f i c e  

h o l d i n g ,  A la s k a  C o n s t i t u t i o n ,  a r t .  I I ,  §5 , a n d  t h e  s e p a r a t i o n  

o f  p o w e r s  d o c t r i n e .  H am pton , J r .  & Co. v .  U n i t e d  S t a t e s ,

276 U .S .  3 9 4 ,  4 0 5 -4 0 6  ( 1 9 2 8 ) ;  Book v .  S t a t e  O f f i c e  B ld g .  Commn. 

149 N .E . 2d 2 7 3 ,  256 ( I n d .  1 9 5 8 ) ;  S axby  v .  S o n n em an n , 149 

N .E . 5 2 6 ,  528 (1 1 1 .  1 9 2 5 ) .  * /

* /  B e c a u s e  i t  i s  n o t  g e rm an e  t o  y o u r  q u e s t i o n ,  we do n o t  
d i s c u s s  t h e  h i g h l y  q u e s t i o n a b l e  m e th o d  e m p lo y e d  f o r  a p p o i n t i n g  
t h e  m em bers  o f  t h i s  c o m m is s io n  u n d e r  AS 1 4 . 4 0 . 9 0 3 ( a ) .
S u f f i c e  t o  s a y  t h a t  t h e y  a r e  o f  d u b io u s  v a l i d i t y .  B u c k le y  
v .  V a l e o ,  4 2 4  U .S .  1 ( 1 9 7 6 ) .  B r a d n e r  v .  Hammond, 553 P . 2d 1 
( A l a s k a  1 9 7 6 ) .
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The G o v e r n o r ' s  C o m m iss io n  on t h e  A d m i n i s t r a t i o n  o r  

J u s t i c e ,  AS 4 4 , 1 9 . 7 4 6 - - 7 5 8  , i s  e s s e n t i a l l y  a n  i n t r a - g o v e r n i r . e n  

i n t e r - b r a n c h  c l e a r i n g h o u s e .  I t  i s  a means c o r  p r o v i d i n g  

a d v i c e  a n d  e x c h a n g e s  o f  i n f o r m a t i o n  and r e c o m m e n d a t io n s  

b e tw e e n  t h e  b r a n c h e s  on  m a t t e r s  o f  c r i m i n a l  j u s t i c e .  W hile  

t h i s  c o m m is s io n  may i n c i d e n t a l l y  e x e r c i s e  some a d m in is .o r .a  t i r e  

p o w e r ,  AS 4 4 .1 9 .7 5 6 , t h e r e  i s  n o t h i n g  t o  i n d i c a t e  t h a t  t h i s  

e x e r c i s e  i s  n o t  i n  f u r t h e r a n c e  o f  e a c h  b r a n c h ' s  s e p a r a t e  

p o w e rs  o r  t h a t  a n y  b r a n c h  e n c r o a c h e s  upon  o r  t r i o s  t o  e x e r c i s  

t h e  p o w e rs  o f  a n o t h e r .  The e x e c u t i v e  f u n c t i o n s  o f  t h e  

cen .li!- ; s i o n ' s  s t a f f  a r e  e x p r e s s u n d e r  t a e  e x e c u t i v e  b r a n c h .  

AS 4 4 . 1 9 . 7 5 8 .  W ere t h e  l e g i s l a t i v e  o r  j u d i c i a l  m em bers o f  

t h i s  c o m m is s io n  t o  e x e r c i s e  p o w e rs  o f  t h e  e x e c u t i v e  b r a n c h ,  

t h e  v a l i d i t y  o f  t h e i r  m e m b e rs h ip  w o u ld  b e  much i n  d o u b t .

S i n c e  a l l  la w s  a r e  p r e s u m e d  t o  b e  c o n s t i t u t i o n a l ,  a n d  t h e r e  

i s  n o t h i n g  t o  show  t h a t  t h e  la w  e s t a b l i s h i n g  t h e  g o v e r n o r ' s  

C o m m iss io n  on  t h e  A d m i n i s t r a t i o n  o f  J u s t i c e  i s  b e i n g  a p p l i e d  

i n  a n  u n c o n s t i t u t i o n a l  m a n n e r ,  i t  i s  p r o p e r  t o  v i e w  t h e  

m e m b e r s h ip  o f  t h e  l e g i s l a t o r s  a n d  t h e  C h i e f  J u s t i c e  a s  

a d d i t i o n a l  t o  t h e i r  o t h e r  d u t i e s ,  i . e . ,  a s  l e g i s l a t i v e  and 

j u d i c i a l  f u n c t i o n s ,  r e p r e s e n t i n g  t h e i r  r e s p e c t i v e  b r a n c h e s  

o f  t h e  g o v e r n m e n t .  fV

* /  We do  n o t  comment o n  t h e  a p p a r e n t  d i s p a r i t y  b e tw e e n  t h e  
s t a t e  a n d  f e d e r a l  la w s  on  how t h i s  r e p r e s e n t a t i o n  s h o u l d  b e  
a c h i e v e d .  C om pare AS 4 4 . 1 9 . 7 4 8  an d  754 w i t h  42 U .S .C .A .  
§ 3 7 2 3 .  S u f f i c e  t o  s a y  t h a t  t h e r e  i s  n o t h i n g  w ro n g  p e r  se  
w i t h  s u c h  r e p r e s e n t a t i o n  q u a  r e p r e s e n t a t i o n .
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A g a in ,  -e e m p h a s i s e  t h a t ,  w e re  “he l e g i s l a t o r s  o r  

t h e  c h i e f  j u s t i c e  t o  e x e r c i s e  t h e  a d m i n i s t r a t i v e  o r  law  

e n f o r c e m e n t  p o w e rs  o f  t h e  e x e c u t i v e  b r a n c h  t h r o u g h  r h e i r  

m e m b e rsh ip  or. t h i s  c o m m is s io n ,  t h e n  t h e  p r o h i b i t i o n  a g a i n s t  

d u a l  o f f i c e  h o l d i n g ,  A la s k a  C o n s t i t u t i o n ,  a r t .  I I ,  5 5 ,  and 

a r t .  IV, §14 , and  t h e  s e p a r a t i o n  o f  p o w ers  d o c t r i n e  w o u ld  b e  

v i o l a t e d .

The C o m m iss io n  on  t h e  C o n f e r e n c e  o f  t h e  Lav; o f  t h e  

S e a ,  AS 4 4 . 1 9 . 7 8 9 ,  a l s o  i n  t h e  o f f i c e  o f  t h e  g o v e r n o r  and  

' I s o  ’. t h  m em bers f ro m  t h e  l e g i s l a t u r e ,  ' r- e s s e n t i a l l y  an 

a d v i s o r y  g r o u p .  I t  g a t h e r s  an d  d i s s e m i n a t e s  i n f o r m a t i o n .  

S i n c e  b o t h  t h e  e x e c u t i v e  an d  l e g i s l a t i v e  b r a n c h e s  may p e r f o r m  

s u c h  f u n c t i o n s ,  no  r e a s o n  a p p e a r s  why t h e y  may n o t  do them  

t o g e t h e r .  C f . ,  B u c k le y  v .  V a l e o , 424  U. S .  1 ( 1 9 7 6 ) .  The 

l e g i s l a t o r s  a p p o i n t e d  t o  t h i s  c o m m is s io n  may i n  n o  way 

e x e r c i s e  o r  e n c r o a c h  on t h e  p o w e rs  ' o f  t h e  e x e c u t i v e  b r a n c h .  

They s e r v e  on  i t  m e r e l y  a s  r e p r e s e n t a t i v e s  o f  t h e  l e g i s l a t i v e  

b r a n c h  i n  f u r t h e r a n c e  o f  i t s  l a w  m ak in g  f u n c t i o n s .

The A la s k a  I n t e r n a t i o n a l  D e v e lo p m e n t  C o m m iss io n ,

AS 4 4 . 1 9 . 4 0 0 ,  i s  a l s o  i n  t h e  o f f i c e  o f  t h e  g o v e r n o r .  I t s  

m em bers  i n c l u d e ,  i n t e r  a l i a , t h e  S t a t e ' s  c o n g r e s s i o n a l  d e l e ­

g a t i o n  a n d  a s t a t e  s e n a t o r  a n d  r e p r e s e n t a t i v e .  AS 4 4 . 1 9 . 4 1 0 .  

T he G o v e r n o r  i s  c h a i r m a n .  AS 4 4 . 1 9 . 4 3 0 .  I t s  f u n c t i o n s  a r e  

a l m o s t  p u r e l y  a d v i s o r y  an d  i n f o r m a t i o n a l ,  i . e . ,  i t  h a s  no 

p o w e r  t o  e x e c u t e .  AS 4 4 . 1 9 . 4 4 0 .  The p r e s e n c e  o f  l e g i s l a t o r s  

o n  t h i s  c o m m is s io n  i s  p l a i n l y  i n  a  r e p r e s e n t a t i v e  c a p a c i t y  

a n d  v i o l a t e s  n e i t h e r  t h e  p r o h i b i t i o n  a g a i n s t  d u a l  o f f i c e  

h o l d i n g  n o r  t h e  s e p a r a t i o n  o f  p o w e rs  d o c t r i n e .
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m e  R u r a l  A f f a i r s  C om m ission  i s  d i s c  m  Che o f f i e o  

->f t h e  go '/t:i t o t ,  AS 4^ 1 9 .7 2 0 ,  and  l e g i s l a t o r s  n ay  be  a p p o i n t ­

ed t o  i t .  AS -+4.19. 722 «'b) . T h i s  cc - trcn is s icn ’ s s o l e  f u n c t i o n s  

a r e  t o  g a t h e r  an d  to  d i s s e m i n a t e  i n f o r m a t i o n  and  make recr.-_men- 

d ?.ti<"in s . As w i t h  s i m i l a r  b o d i e s  d i s c u s s e d  a b o v e ,  no  r e a s o n  

o c c u r s  v h y  l e g i s l a t o r s  may n o t  s e r v e  or: s u c h  a body  in  a 

r e p r e s e n t a t i v e  c a p a c i t y .

A g a i n , we e m p h a s iz e  t h a t  we a r a  o b s e r v i n g -  as re 

i 3u s c - - c h z- r. - e s u m p t i o n  t h a t  a s t a t u t e  i s  c o n s t i t u t i o n a l ,  

f t '-- th ing  on t h e  f a c e  o f  t h e  - ' - 'e r a !  s t a t u t e s  ex a m in e d  h e r e - -  

i t u  t h e  e x c e p t i o n  o f  AS 14 At J . 9 ,b) (1 )  , ( 4 ) - - ( 6 ;  en d  AS 

1 4 . 4 0 . 9 0 9 ( c )  ( i n  p a r t ) - - r e q u i r e s  t h e  m em bers o f  one b r a n c h  

t o  e x e r c i s e  t h e  p o w e r s  o f  a n o t h e r  b r a n c h  o r  t o  e x e r c i s e  t h e  

p o w e r s  o f  a n o t h e r  o f f i c e ,  i . e . ,  e a c h  m e r e l y  p e r f o r m s  a d d i t i o n ­

a l  d u t i e s  i n  h i s  c a p a c i t y  a s  l e g i s l a t o r ,  g o v e r n o r ,  a d m i n i s t r a t o r ,  

a n d ,  i n  o n e  i n s t a n c e ,  a s  c h i e f  j u s t i c e .  A c c o r d i n g l y ,  a b s e n t  

a f a c t u a l  s h o w in g  o f  e n c r o a c h m e n t - - o r  o f  a c t i n g  i n  a n o t h e r  

c a p a c i t y - - w e  f i n d  no o t h e r  c o n s t i t u t i o n a l  o f f e n s e .  S e e , e . g . , 

S t a t e  v .  r s w e l l , 142 N .E . 4 0 1 ,  403 (O h io  1 9 2 4 ) .  I f - - i n  

f a c t - - a n  e n c r o a c h m e n t  o r  d u a l  o f f i c e  h o l d i n g  w e re  t o  e x i s t ,  

t h e n  t h e  p r e s u m p t i o n  o f  c o n s t i t u t i o n a l i t y  w o u ld  be r e b u t t e d ,  

a n d  o u r  o p i n i o n  w o u ld  be  d i f f e r e n t .

The B o a rd  o f  R e g e n t s  o f  t h e  U n i v e r s i t y  o f  A la s k a  

i s  a l t o g e t h e r  d i f f e r e n t  f ro m  t h e s e  a d v i s o r y  and  c l e a r i n g h o u s e  

c o m m i s s i o n s .  "T he  U n i v e r s i t y  o f  A l a s k a  s h a l l  be g o v e r n e d  by 

a b o a r d  o f  r e g e n t s . "  A l a s k a  C o n s t i t u t i o n ,  A r t .  V I I ,  §3.

I t s  f u n c t i o n  i s  t o  " ,  . . f o r m u l a t e  p o l i c y  an d  a p p o i n t  t h e  

p r e s i d e n t  o f  t h e  u n i v e r s i t y . "  I d .  The l a t t e r  i s  " . . .  t h e



m #
L o n o r a h l a  C h r i s t o p h e r  R.  C o o k e D e c e m b e r  2 7 ,  19 76

I ' a g e  S e v e n

o f  t n e  s t a t e w i d e  u n i v e r s i t y  s y s t e m  r e m a i n s  w i t h  t h e  S o a r d  o f  

R e g e n t s  o f  t h e  U n i v e r s i t y  o f  A l a s k a  . . . AS 1 4 . 4 0 . 9 0 1 ( b ) .

T h i s  a u t h o r i t y  o v e r  t h e  " o p e r a t i o n  an d  m a n a g e m e n t"  o f  t h e  

u n i v e r s i t y  a r i s e s  f ro m  t h e  A l a s k a  C o n s t i t u t i o n ,  A r t .  V I I ,

§3,  a n d  i s  m o re  p a r t i c u l a r l y  p r o v i d e d  f o r  by s t a t u t e .  AS 

1 4 . 4 0 . 1 7 0 ,  2 5 0 ,  2 8 0 ,  3 5 0 ,  a n d  3 6 0 .  ' A l l  t h e  p o w e rs  d e v o l v e d  

u p o n  t h e  b o a r d  a r e  e s s e n t i a l l y  a d m i n i s t r a t i v e ,  i . e . ,  t o  

e x e c u t e  i n  a c c o r d a n c e  w i t h  la w .

o f  a  j u d g e  o f  t h e  S u p e r i o r  C o u r t  to  m anage  a n d  c o n t r o l  t h e  

u n i v e r s i t y ' s  p r o p e r t y  a n d  i n v e s t  i t s  m oney, e x e c u t e  i t s  

l e a s e s ,  s e l e c t  i t s  l a n d s ,  h i r e  an d  f i r e  i t s  p r e s i d e n t s ,  s e t  

s a l a r i e s ,  a n d  o t h e r w i s e  m anage t h e  u n i v e r s i t y .  T h e s e  a r e  

n o t  j u d i c i a l  f u n c t i o n s .

a n  o f f i c e  n o r  a  p o s i t i o n  o f  p r o f i t  a s  t h o s e  t e r m s  a r e  u s e d  

i n  t h e  c o n s t i t u t i o n .  The v e r y  l i m i t e d  e x c e p t i o n s  f ro m  t h e  

a p p l i c a t i o n  o f  t h o s e  t e r m s  e x p r e s s l y  made i n  t h e  c o n s t i t u t i o n ,

I t  s i m p l y  i s  n o t  w i t h i n  t h e  p r o v i n c e  o f  t h e  o f f i c e

You s u g g e s t  t h a t  t h e  p o s i t i o n  o f  r e g e n t  i s  n e i t h e r



m #T h o  H o n o r a b l e r i s t o p h e r  R ,  Cooke

i i i

. 1

L

e j e c t  t o  c o n f i r m a t i o n

J .  s .

a n d  s t a t u t e .  T h e se  f a c t o r s  a r e  t h o s e  w h ic h  c h a r a c t e r i s e  an 

o f f i c e  o f  g o v e r n m e n t .  S e e , B e g ic h  v .  J e f f e r s o n , 441 P . 2d 

27,  31 n .  10 ( A l a s k a  1 9 6 8 ) .  B o th  B l a c k ' s  a n d  Words and  

P h r a s e s  so  t h o r o u g h l y  c o n f i r m  t h i s  v ie w  t h a t  f u r t h e r  c i t a t i o n  

w o u ld  b e  v a s t e f u l l y  r e d u n d a n t .

r e p r e s e n t a t i v e  c a p a c i t y  ^ f  t h e  j u d i c i a l  b r a n c h .  When he  

s i t s  a s  a  r e g e n t  h e  i s  n o t  e x e r c i s i n g  j u d i c i a l  pow er  b u t  

r a t h e r  c e r t a i n  e x e c u t i v e  p o w e rs  o f  c o n t r o l  v e s t e d  i n  t h e  

r e g e n t s  o v e r  t h e  S t a t e ' s  s o l e  i n s t i t u t i o n  o f  h i g h e r  l e a r n i n g .  

T h i s  h e  may n e t  d o .  A .la sk a  C o n s t i t u t i o n ,  A r t .  IV , §14 . The 

U n i v e r s i t y  c f  A la s k a  i s  a n  i n s t r u m e n t a l i t y  o f  t h e  S t a t e ,  and  

m e m b e rsh ip  on i t s  B o a rd  o f  R e g e n ts  i s  n e c e s s a r i l y  a n  o f f i c e  

u n d e r  t h e  S t a t e .  C om pare ,  U n iv e r s i t y  o f  A l a s k a v .  N a t i o n a l  A i r ­

c r a f t  L e a s i n g ,  L t d . ,  536 P . 2d 121 ( A l a s k a  1 9 7 5 )  w i t h , B e g ic h  

v .  J e f f e r s o n ,  441 P . 2d 27 ( A la s k a  1 9 6 8 ) .

A  j u d g e  d o e s  n o t  s i t  on t h e  B o a rd  o f  R e g e n ts  i n  a



T h o  H o n o r a b l e  H K ® - i s t o p h e r  R .  C o o k e D e c e m b e r  2 7 ,  197
P a g  a P i n e

A c c o r d i n g l y ,  i t  i s  o u r  v ie w  t h a t  i t  w o u ld  ‘r,e m prop 

f o r  you  t o  c o n t i n u e  t o  s e r v e  a s  a r e g e n t  c t : t h e  U n i v e r s i t y  

o f  A l a s k a .  He w o u ld  a p p r e c i a t e  y o u r  r e s i g n a t i o n  f ro n t  t h a t  o f  

a t  y o u r  e a r l i e s t  c o n v e n i e n c e .

S i n c e r e L y ,

A V R I M  ;i G R O S S  
Gl

■v n

ATTORNEY GENERAL
/)  A

7  { ) . j /J J
B y :

Ro d.g e x ' ,v. - a g u a ::—'  
A s s i s t a n t  A t t o r n e y  G e n e r a l

>/

c c :  ' . o n .  J a y  Hammond, G o v e rn o r
Hon. R o b e r t  B o o c h e v e r ,  C h i e f  J u s t i c e  
M i. R o b e r t  H i a t t ,  P r e s i d e n t ,  U n i v e r s i t y  o f  A l a s k a  
Mr. A r t h u r  H. Snow den , A d m i n i s t r a t i v e  D i r e c t o r ,  
A l a s k a  C o u r t  S y s te m



#  #

' j o v a u b u r  1 6 , 1 9 7 7

The H o n o r a b l e  C e o r g e  H olm an
S e n a t o r
Pouch V
J u n e a u ,  A l a s k a  99G11

I'.a.- v . ( - o . f ^ t v t . i o r . - ' i l i t y  o f
l e g i s l a t o r s  s e r v i n g  o u  
s t a t e  b o n d  c c i a n i t t a e  -■• 
O u r  f i l e  -T-65 - 2 6 5 - 7 8

Dear S e n a t o r  H erm an ;

You h a v e  a s k e d  w h e t h e r  i t  w o u ld  b e  c o n s t i t u t i o n a l  

f o r  t h e  cVuxirr.-*n c £  t h e  H o u se  a i d  b “..va?c-. f i n r t u :  o  ccr.sTi.Lttee.*;

to -  • ; j. ‘ • • - f  : -v : • . V  .

T h e  s h o r t  a n  s u e r  i s  n o .

T h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  f o r  t h e  s e p a r a ­

t i o n  o f  p o w e r s  b e t w e e n  t h e  l e g i s l a t i v e ,  j u d i c i a l ,  a n d  e x e c u ­

t i v e  L, cart c u e s  o f  t h e  go v ^ r r m c n t . ' 7.- V:?YJ19£*> 5 5 3

P. 2d 1 ( A l a s k a  1 9 7 5 ) ;  L a  a g e  v .  375 p *2 !  447

1963).  T he  d o c t r i n e  o f  t h e  s e p a r a t i o n  o f  p o w e r s  p r e c l u d e s  

one b r a n c h ,  c r o n  r a i n  l u g  t h e  , •  oT ,.- icc.i:* ..» H a w o to n

J r . ■?> Co v .  J n i t c d  S t a t e s , 2 7 6  h i 8 . w;/» ()  \K\?>) . V o r  rosy  c n e  

c ru n c h  i n t r u d e  i n t o  t h e  f u n c t i o n s  o f  a n o t h e r ,  l l a b u r v  v .



# #

S e n a to r  Hohnan
K o •/ e mb e r  16, 19 7 7
P a g e  A B

U a c i s o n  5 U . S .  (1 C r a n c u )  1 3 7 ,  170  171 ( .1 8 0 3 ) ;  B n c b s r  y .  

Hammond, 5 5 3  ? . 2 d  1 ( A l a s k a  1976)  Tiie S t a t e  Bond C o m m it ta e  

i s  w i t h i n  t h e  e x e c u t i v e  b r a n c h  an d  p e r f o r m s  e x e c u t i v e ,  f u n c ­

t i o n s .  AS 3 7 . 1 5 . 1 0 1  -  1 6 0 ;  c f . ,  21* A l a sk a  S t a t e

H t g .  A s a * n . , 4 1 6  ? . 2 d  245  ( A l a s k a  1 9 6 ' . ) .  A c c o r d i n g l y ,  mem­

b e r s h i p  o n  t h e  c o m m i t t e e  b y  m em bers  o f  t h e  l e g i s l a t u r e  w o u l d  

v i o l a t e  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .

A d d i t i o n a l l y ,  t h e  A l a s k a  C o n s t ! L u t i o i i  j r ' t / b i b l t s  

m em bers  o f  t h e  l e g i s l a t u r e  f r o m  h o l d i n g  a n y  o t h e r  o f f i c e .  

A l a s k a  C o n s t . ,  a r t .  I I ,  55 ; B e g i c h  v .  J e f f  a m  o n ,  4 4 1  P . 2 d  27 

( .A la sk a  1 9 6 3 ) .  U h i l a  3 c c e  j u r i s d i c t i o n s  a l l o w  i n t e r - b r a n c b  

c o m m i t t e e s  f o r  f i n a n c i a l  n a t t e r s ,  e . g . , Woodwar d  y .  ' l i l a y ,  

152 So 2 d  4 1  ( h a .  1 9 6 3 ) ,  t h e  p r o h i b i t i o u n  c o n t a i n e d  k t  a r t .  

I I ,  i>3 a m  l i t e r a l l y  a n d  s t r i c t l y  e n f o r c e d  i n  .• J . a s k a .  V iar- 

w ic k  y .  S t a t e  e x  m l .  C h a n c e , 542  P . 2d 384 ( A l a s k a  1 9 7 6 ) ;  

B e g i c h  y .  J e f f e r s o n , 4 4 1  ? . 2 d  27 (A) a s ’,a  7 9 6 8 ) .  I fe r i jb e rsh ip  

o n  t h e  s t a t e  b o n d  c o m m i t t e e  w o u ld  c o n s t i t u t e  d u a l - o f f i c e  

h o l d i n g  f o r  l e g i s l a t o r s  a n d  v i o l a t  e  t h e  p r o h i b i t i o n .  C f . . ,  

Book y .  S t a t e  O f f i c e  3 1 d g .  Comm. .  1A3 7.F-. 2 d  273  ( I n d .

19:'* 3 ) ;  C o in  lo r :  o f  t h e  J u s t i c e s ,  * 2 d  3 •’.‘7 ,  376- 47  7

C l a s s .  1 9 3 9 ) .

F i n a l l y ,  t h e  a p p o i n t i n g  a u t h o r i t y  f o r  o f f i c e s  i n  

t h e  e x e c u t i v e  b r a n c h  i s  t h e  g o v e r n o r .  B r a d n c r  y .  hAusmo n d ,



He a p p o i n t s  t h o  h e a d s  o f  t h e  p r i n c i p a l  do p a r  i.-vmfcs. r r? d  

t h e r e f o r e ,  n o  p r o b l e m  a r i s e s  f ro m  a  s t a t u t e  w h i c h  p r o v i d e s  

f o r  s e v e r a l  o f  t h e n  t o  s e r v e ,  s>: o f f i c i o ,  a s  n e i a b c r s  o f  t h e  

b o n d  c o u m i t t a e ,  i . e . , t h e y  a r e  r.n 5 n e t , a p p e l a t e d  b y  t h e  

g o v e r n o r .  B u t  i f  t h e  l a w  w e r e  5 o  d e s i g n a t e  l e g i s l a t i v e  

c c - . m i t t s e  c a a i r r r u ,  i .  o . , y e r ^ n . e x  p a i n t e d  t h e  l e g i s l a ­

t u r e  o r  i t s  o f f i c e r s ,  t o  h o l d  a n  o f f i c e  i n  t h e  a x e u a t i v e  

b r a n c h ,  t h e n  t h e r e  w o u ld  b e  a  s e r i o u s  c o n s t i t u t i o n a l  p r o ­

b le m . B u c k l e y  v .  V a l e o ,  4 2 4  U . S .  1 ( 1 9 7 6 ) ;  c f . r B r a d o e r  y .  

Sat m o a d . 5 5 3  P . 2 d  1 ( A l a s k a  1 9 7 6 ) .

I t  i s  n o t  o u r  o p i n i o n  t h a t  e i t h e r  the. ser.1' * r a t i o n*■ t -

o f  p o w e r s  d o c t r i n e  o r  t h e  p r r h ••• • t . ” o n .  r r g r d . n e t :  ' r t a l -  r>ffn ,w r -  

h o l d i n g  a b s o l u t e l y  f c x b x d s  t h e  f o r m a t i o n  o f  i n t e r - b r a n c h  

c o m m i t t e e s . T h o s e  i n t e r - b r a n c h  c o i i ra i t fc e e s  w h ich , a r e  e s t a *  

b l i s h a d  a s  c l e a r i n g h o u s e s  f o r  o n  .tiwth-Ange o f  i d e a s  a n d  a d ­

v i c e  o n  a  g i v e n  s u b j e c t  a n d  v h ’J o h  do  n o t  i a  =-• c o v c r t d f r n

po w er,  i . e . , w h ic h  do  n o t  m ak e ,  e x e c u t e ,  o r  d e c l a r e  t h e  la w ,  

co n o t  o f f e n d  e i t h e r  p r o h i b i t i o n .  (d i, ,  B uckj-cv  y .  V a l e o ,

424 U .S .  1 ( 1 9 7 6 ) :  S t a t e  y L P o y c J . l ,  1 4 2 ? i . f .  4 d l  (O h io  

191*4). B ii t  a c t i n g  f o r  t h e  S t a t e  t o  c a r r y  o u t  t h e  la v /e  v h i c h  

c u t h o r i z a  t h e  i s s u a n c e  o f  b o n d s  i s ,  b y  d e f i n i t i o n ,  e x e c u t i n g  

^•av, a n d  t h a t  f u n c t i o n  d o e s  f a l l  w i t h i n  t h e  t e r i c s  o f  t i i e



S e n a to r  Ilohsan 
iicvci;;:ber 15, 1977 
Pa.- e -y-i-

or.:*..L j i t i o n .  P u t a n o th e r v/2 7 , d i r t s i o g  an-.’ H a rr is

the natter nay be done by an in car-branch conrrdttee

irtg upon and acting on the natter nay not.

Very truly yours,

A ' ® !  M. GROSS 
ATTCiU-.'JSr GP^SRAL

R w ? : j e h

Ro t i g e r  v7. P a g o e s  
A ss is ta n t A tto rney  Ca;
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FISCAL NOTE

S T A T E  O F  A L A SK A  F is c a l  N o te  N um ber : 1

2001 L E G IS L A T IV E  S E S S IO N  Bill V e r s io n : S B  83
(S ) P u b lish  D a te : 2 / 2 1 / 0 1

R e v is io n  D a te /T im e  (N o te  if co rrec tion ) :_______________________________________________ D ep t. A ffe c te d :___________________D O T & P F
T itle :  A n  a c t  re la tin g  to m etrop o litan  p lann in g  B R U : C en tra l R e g io n  P lan n in g

_________________________ o rg an iz a t io n s  a n d  to_e s t a b lis h m e n t . . . __________________________C om p on en t : C en tra l R e g io n  P lan n in g
S p o n so r : S e n a to r  Ph illip s

R e q u e s t e r : S e n a t e  T ran sp o r ta tion C om p on en t N um ber : 5 5 7

E x p e n d itu re s /R e v e n u es ( T h o u s a n d s  o f  D o l la r s )

N o te : A m oun ts d o  not in c lu d e  inflation u n le s s  o th e rw is e  n o ted  b e low .
O P E R A T IN G  E X P E N D IT U R E S F Y  2 0 0 2 F Y  2003 F Y  2004 F Y  2 00 5 F Y  2006 F Y  2007

P e r s o n a l S e r v ic e s 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

T ra ve l 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

C on trac tu a l 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

S u p p lie s 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

Equ ipm en t 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

L an d  & S tru c tu re s 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

G ran ts  & C la im s 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

M is c e lla n e o u s 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
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gssh.w S e s s io n  ( Jan -M ay )
S ta te  Capitol, Rm  10 3  
Ju n e a u , AK  99801 
(907) 465-4949 
(907) 465-4979 F ax  
Toll F re e  A nchorage A rea 
800-478-4950

A L A S K A  S T A T E  L E G I S L A T U R E

SENATOR RANDY PHILLIPS
Senate District L

Interim
P .O . B ox  14 2  
E a g le  R iver, AK 99577 
(907) 694-4949 
(907) 694-4948 Fax

April 6, 2001

Representative Vic Kohring 
House Transportation Committee 
State Capitol 
Juneau, AK 99801

Re: SB 88 Metropolitan Planning Organization
Request for Hearing

Dear Representative Kohring,

As sponsor o f SB88, "An Act relating to metropolitan planning organizations and 
to establishment o f a metropolitan planning organization for the Anchorage 
metropolitan area," I respectfully request a hearing in the House Transportation 
Committee as soon as possible.

Thank you for your assistance.
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800-478-4950

A L A S K A  S T A T E  L E G I S L A T U R E  

SENATOR RANDY PHILLIPS
Senate District L

Interim  
P .O . B o x  14 2  
E a g le  R iver. A K  99577 
(907) 694-4949 
(907) 694-4948 F a x

M E M O R A N D U M

TO: Members o f the House Transportation Committee

FROM : Senator Randy Phillips

S U B J E C T :  SB88 Metropolitan Planning Organizations (AMATS)

D A TE: April 6, 2001

I realize some members of the committee may not be familiar with AMATS so I am 
providing the following basic information.

What Is A M A T S ?
AMATS is the acronym for the Anchorage Metropolitan Area Transportation Study. The 
AMATS mission is "To develop and implement a m uL-m odal transportation system." It 
was created in 1976 so that our local area could receive federal highway funds, in 
compliance with the Federal Highway Act of 1962. Transportation planning in the 
Municipality o f Anchorage is conducted under the auspices of AMATS. AMATS is a 
cooperative, comprehensive, and continuing process in which the State o f Alaska and 
the Municipality o f Anchorage jointly plan improvement of local roadway, transit, and 
trail systems.

Where is the A M A T S  area?
The AMATS Study Area encompasses a major portion o f the political boundaries of the 
Municipality o f Anchorage, the urbanized areas o f Eagle River, Chugiak, Birchwood, 
Eklutna and the Anchorage Bowl, plus Girdwood, Bird Creek, and Indian.

What are the duties of the A M A T S  Policy  Com m ittee?
The AMATS Policy Committee consists o f five equal voting members: the Regional 
Director o f DOT&PF, the Commissioner o f DEC, the Mayor o f Anchorage, and two 
Municipal Assembly members. The Policy Committee has the authority to act on all 
matters relating to the continuing, comprehensive and cooperative transportation and air 
quality planning process for the area. Their duties are to:

♦ Establish the needs and priorities o f transportation,
♦ Direct the preparation and implementation o f transportation plans, programs and 

studies,
♦ Manage and secure funding to implement the Transportation Program,
♦ Provide overall direction to the AMATS Technical Advisory Committee and staff
♦ Ensure public involvement throughout the AMATS process.
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Alaska Division P.O. Box 21648
Juneau, A laska 99802-1648
907-586-7418

U.S. Department 
of Transportation www.fhwa.dot.gov/akdiv

Federal H ighway 
Adm in istra tion

February 22, 2001 HDA-AK 
Adm-Gen 11

Senator Randy Phillips 
Scare Capitol, Room 103 
Juneau, AK 99801-1132

Dear Senator Phillips:

Thank you for your phone call of February 22. You specifically 
asked "Is there anything in Federal law precluding participation 
of State Legislators on the AMATS Policy Board." We offer the 
following for your consideration:

The Federal regulations on MPO membership are contained in Title 
23 CFR Section 450.306. In general, they provide considerable 
flexibility in recognition of the variation in local government 
authority across the United States and the need to give each 
State and its local officials the flexibility to determine the 
institutional form of each MPO. Providing the provisions of 
Title 23 CFR Section 450 are followed, Federal regulations do not 
preclude the participation of State legislators on the AMATS 
Policy Board.

Sir

David C. Miller 
Division Administrator

4
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{450.£24 Fhasc-ia of new reqvire- 
Mento.

Tiie Slate akail, by January J, IMS, 
identity the official statewide trans­
portation plan, deocribed under 
'J450.214, to be used os a basis for mbae- 
qnantiy approved STIPb. Until inch a 
plan la I den till oil, but no later than 
January 1, 19*5, tho State may Identify 
existing plana and policies which can 
servo *e tho official Interim plan. SUP 
development a hall be baaed upon a 
transportation plan wliloh a cry os aa the 
official plan (Including an Interim 
plan, If appropriate, prior to Janovry I, 
1S9S. provided that all factors Identified 
in {460.200 are considered).

Subpart C— Metropolitan Trarupor- 
tallon Plannlnfl ond Program­
ming

{459.390 Purpose.
The purpose of this eubpart is to Im­

plement 23 U.8.0. 134 nnd section B of 
tho Federal Transit Ant, as amended, 
which require that a Metropolitan 
Planning Organisation (MPO) be des­
ignated for eaoh urbanised area and 
that the metropolitan area has n con­
tinuing, oooporaltve. and comprehen­
sive transportation planning process 
that results In plans and programs that 
consider all transportation modes and 
rapports metropolitan community de­
velopment and social goals. These 
plans and programs shall lead to Ibe 
development and operation nf on Inte­
grated, Intermodal transportation sys­
tem that facilitates the efficient, eco­
nomic movement of people and goods.
f 4508*3 Applicability.

The provisions of this snbparb are ap­
plicable to agencies Involved Id the 
transportation planning, program de­
velopment, and project selection proo- 
essee In metropolitan planning areas.
*450304 Daflmltfea*.

Kxoept as otherwise provided la «ob- 
pajrt A of thie part, terms defined Id 23 
U.8.0 101(a) are uoed in this part as so 
defined.

1450JOG Mctroyolltar planning orga- 
nlxatlen: Designations and redone- 
n a t i o n .

(a) Designations of metropolitan 
planning organisations (MPO) made 
after December 18, 1M1, shall be by 
agreement among the GovernoKe) and 
unite or general purpose local govern­
ments representing 71 percent of the af­
fected metropolitan population (Includ­
ing the central city or oltlos os defined 
by the Dureau of the Census), or lo fto- 
oordar.ee with procedures established 
by applicable State or local law. To tho 
extent possible, only one MPO shall bo 
dsslgnated for each UZA or group of 
contiguous UZAs. Mors tbau one MPO 
may be designated within an UZA only 
If Lhe Governorfs) determines that tho 
sloe and oomplaxlty of Uie UZA make 
designation of more than one MPO ap­
propriate.

(b) Tho designation shall olearly 
ldonUfy the poll ay body that Is the 
forum for cooperative deolslonmaJclng 
that will bo taking the required ap­
proval actions os the MPO.

(o) To tho extent possible, the MPO 
designated nhoald be established under 
specific State legislation. State ena­
bling legislation, or by interstate com- 
pact, and shall havo authority to carry 
out metropolitan transportation plan­
ning.

(d) It ode sign/til cm (designation of a 
now MPO(s) to replace an existing 
MPO) shall occur by agree men t of tho 
Governor and affected looal units of 
government ropreeeutiny 76 percent of 
tho population In the entire metropoli­
tan area. Tim central clty(lM) mast bo 
among tho units of local government 
agreeing to the redeslgnatlon,

(al Ho thing In this rabpart shall be 
deemed to prohibit tho MPO from uti­
lising tho staff resources of other agen­
cies to carry out selected elements of 
tho planning process.

(0 Existing MPO designations remain 
valid until a  now MPO is redesignated, 
unless revoked by tho Governor and 
looal units of government representing 
75 peroant of the population la the area 
served by the existing MPO (the cen­
tral olty(leo) must be among those de­
siring to revoke the MPO designation), 
or as otherwise provided under Stato or 
looal procedures. If the Governor and

so c i k  u i .  i (,«•-1-uu comofu

104

i

local official a decide to rodoaignato an 
existing MPO, bat do not formally re­
voke the existing MPO designation, the 
existing MPO remains In effect until a 
new MPO Is formally doelgualod.

Cg) Bedeslgnatloo of on MPO In a 
multistale metropolitan area requires 
the approval of the Governor of eaoh 
State and local officials roprnsonting 75 
percent of the population In tho entire 
metropolitan planning arcs. Tim local 
officials In the central city (Ion) must 
be among thoso agreeing to tho rodes­
ignation.

(10 Redeslgnatlon of an MPO cov­
ering more than one UZA requires tho 
approval of tho Governor and local offi­
cials repreeentlnr 76 percent of the 
population in the metropolitan plan­
ning area covered by tho ourrcnt MPO; 
tho local officials In (ho central 
ally(loa) In each urbanised arcs must 
bo among thoso agreeing to tho redes- 
Ignatlon. .

(I) The voting membership of an MPO 
policy body deslgnateil/re designated 
subsequent to December 18, 1991, and 
serving a TMA, must Inoludo represen­
tation of local eleoled of/lolals, offi­
cials of agencies that administer or op­
era to major modes or systems of trans­
portation, e.g., transit operators, spon­
sors of major looal atrportn, maritime 
porta, mil operators, eto. (Inoludlng all 
transportation agencies that were In­
cluded In the MPO on June 1,1981), and 
appropriate State officials,. Where 
agendas that operate outer major t r̂o metrojM 
mo dee of transportation do not already,^ consolidated 
kavo a voloe oa existing. MPOs,;-tb«»fU8a’ ** d°n 
MFCs (In' cooperation with tbs SlatesF Census. Foi 
are encouraged to provide such agen- Ignated as i 
alee a voloe In the decisionmaking nance arena 
pcooess, Inoludlng representation/mom- Air Aot Am 
boiwhlp on the policy body and/ot o thor^f0r transpor 
appropriate conunitteee. ̂ lf tir tb e r^ ' under tho O. 
where appropriate, existing... MPOa metropollfcar 
should lnqreaoe tho rcproBWDtation^of . olado at lea 
looaJ elated officialn om~ tld Bouoy.' 
board and other oommiltooi as a means 
for, enooumglnpr. their greater faVqlic- 
moot  In Mt*Q bJUaftitaB- Adding such 

in  HFO win not. In j.,

rwuwiui n iy nm rf nuun im tvM u ii, v u i
and otl>«r committees, should be i o  
viewed to emBoro tiiat the added ai S  
hot appropriate rsprcrentetion. 5EJ 

(lr) Addlig membership (e.g., lo< »!, 
elected officials and operators of nu, S 
modes or systems of transportation, ~* 
repreiwntativea of newly urbonb _  
arose) to Ibe policy body nr expansl ff 
of the metropolitan planning area d< — 
not automatically require redealgi £ 
tlon of the MFO. To the extent jx 
Bible, It Is encouraged that this toe do ^ 
without a  formal redeslgnatlon, T g 
Oovornor aad MPO shall review 1 
previous MPO doslgn&tion, Btato s 7  
local law, MPO bylaws, eta, to det ^  
mine if this con be accomplished wl >: 
out a formal redeslgnatlon. D >j
nation Is oonsldared necessary 5
Intlng MPO will romain In ettaas® 0  
a new MPO la formally designated Z5 
the existing designation is formally 
voked In accordance with the pro 
dares of this section.
{458.303 Metropolitan planning or 

nlutloni Metropolitan plancl 
ares boundaries.

(a) Tho motropolltnn planning ai 
boundary shall, as a minimum, cm 
the UZA(e) 
grApblo aresi

S|
4L'

Cl
bod within 5 
period cover 
plan doBarJb £ 
The boundnr 1

i - c
* 3

representation 
itself, co Mil lute a redeslgnatlon ao- 
tlon.

CD Where the metropolitan planning 
area boundaries for a previously des­
ignated MPO need to be expanded, the 
member*hip od the MPO polloy body

DDoatlainme 
exoopt as otl 
ment botwe* 
ernor under 
{454.316(0 of « 
of a formal ^ 
Governor on 
metropolitan 
lass than th 
attainment • 
entire ncmat

I
J

'i
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'i # L E G A L  S E R V I C E 0 -

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SE 
LEGISLA1 i'/E AFFAIRS AGENCY 

STATE OF ALASKA
ES

[R \

WAR -< 2  2001
M E M O R A N D U M March 10, 2001

J Li

SU B JE C T: Hawaii Constitution and "dual office" holding by legislators 
(SB 88)

TO : Senator Randy Phillips

FR O M : George Utermohk 
Legislative Couns<p

You have asked whether the Constitution of the State of Hawaii has a provision 
analogous to article II, section 5 of the Constitution of the State of Alaska regarding "dual 
office" holding by legislators.

The answer to your question is yes.

Article II, section 5, Constitution of the State of Alaska states:

D isqualifications. No legislator may hold any other office or 
position of profit under the United States or the State. During the term for 
which elected and for one year thereafter, no legislator may be nominated, 
elected, or appointed to any other office or position of profit which has 
been created, or the salary or emoluments of which have been increased, 
while he was a member. This section shall not prevent any person from 
seeking or holding the office of governor, secretary of state, or member of 
Congress. This section shall not apply to employment by or election to a 
constitutional convention.

The analogous provision of the Hawaii Constitution, article III, section 8 states:

DISQUALIFICATIONS OF MEMBERS
No member of the legislature shall hold any other public office under the 
State, nor shall the member, during the term for which the member is 
elected or appointed, be elected or appointed to any public office or 
employment which shall have been created, or the emoluments whereof 
shall have been increased, by legislative act during such term. The term 
"public offices," for the purposes of this section, shall not include notaries 
public, reserve police officers or officers of emergency organizations for 
civilian defense or disaster relief. The legislature may prescribe further 
disqualifications.



Senator Randy PI.
M arch 10, 2001 
Page 2

The annotations to this section o f  the Hawaii Constitution that are contained in the 
Hawaii Revised Statutes do not cite to any court cases that have construed this provision.

If  you would like me to pursue this issue in greater depth, please contact me.

GU:lmb
0l-0S l.Jm b
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Distributed by Speaker Porter 

at th jereauest o f Anchorage Municipal C lerk

MON 14:30 FAX 907 3434313 MOA CLERK 121002

i Rt-.to-n 
m f l v ,

n’a v 1 .n r ,  (tL^menfcRrm,
CLERK'S OFFICE Submitted by: Assemblymembera Falrolough, 

Tremaine
Prepared by: Assembly Office 
For reading: FEBRUARY 7?,

ANCHORAGE, ALASKA 
AR NO. 2001-44

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY OPPOSING SENATE 
BILL 88, “AN ACT RELATING TO METROPOLIAN PLANNING ORGANIZATIONS AND TO 
ESTABLISHMENT OF A METROPOLITAN PLANNING ORGANIZATION FOR THE ANCHORAGE 
METROPOLITAN AREA, AND PROVIDING FOR AN EFFECTIVE DATE"

WHEREAS, the current Metropolitan Planning Organization consists of two Assemblymembers, 
the Mayor, and two representatives from the State of Alaska (Department of Transportation and 
Department of Environmental Conservation); and

WHEREAS, the Municipality and the State currently have a balanced and cooperative working 
relationship in the development o f transportation and air quality plans; and

WHEREAS, 23 United States Code 134 states that a metropolitan planning organization is 
designated "by agreement among the Governor and the units of general purpose local government."; and

WHEREAS, the Municipality and the Governor must agree to any changes In the existing 
Metropolitan Planning Organization's membership; and

WHEREAS, the action to change the AMATS process, entered into unilaterally by the State of 
Alaska could endanger federal highway funding for Anchorage, which is intended to be handled 
cooperatively between the Municipality and the State; and

WHEREAS, the Assembly does not support inclusion of voting (or nonvoting) members from the 
Senate and the House.

NOW, THEREFORE, the Anchorage Assembly resolves:

Section 1 : That the Assembly opposes Senate Bill 86 which modifies the membership o f the 
Metropolitan Planning Organization.

Section 2 : That the Municipal Clerk forward copies o f this resolution to the Governor and the State 
Legislature upon passage and approval.

ED AND APPROVED by the Anchorage Municipal Assembly this ^ 7 Z% av of

(T
, 2001.

ATTEST:
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U.S. Department
of Transportation

400 S even th  S t ., S .W . 
W ash ington , D .C . 20590

Federa l H ighway 
Adm inistration

April 5, 2001

R efer to: H E P M

M r. T o m  B righam
D irec to r, D iv is io n  o f  S ta tew ide  P lann ing  
T ra n sp o rta ito n  an d  Public  F ac ilities  
3132  C h an n el D rive R oom  200 
Ju n eau , A K  9801

D ear M r. B righam :

Y ou have so lic ited  o u r rev iew  o f  SB 88 in term s o f  its consistency  w ith  cu rren t F edera l sta tu te  
and  reg u la tio n s  reg ard in g  the m etropo litan  transporta tion  p lann ing  p rocess.

W e have rev iew ed  the d raft you  p rov ided  and o ffe r the fo llow ing: R ed esig n a tio n  as d e fin ed  by 
23 U S C  134 is b ased  on a p rocess o f  ag reem ent betw een  the G overno r and local o ffic ia ls . T his 
leg isla tion  w o u ld  su b stan tia lly  restruc tu re  the govern ing  board  o f  the ex isting  M P O . It has been 
the p o s itio n  o f  th is agency  that changes to M PO  govern ing  boards m ade co n sis ten t w ith  ex isting  
by -law s w o u ld  no t be co n stru ed  as a redesignation . T h is change, how ever, w o u ld  be m ade under 
n ew ly  ad o p ted  sta te  leg isla tion  w ithou t the d irect input o f  the M PO  o r local o ffic ia ls  and not 
based  on the  ex is tin g  by-law s o f  the M PO . In o u r view , th is w ould be an im position  o f  struc tu re  
on the M P O  and  w ould  co n stitu te  a restructu ring  o f  the B oard  and  red esig n a tio n  o f  the M PO  as a 
resu lt.

In o u r v iew , it is c lea rly  cong ressiona l in ten t to  give local o ffic ia ls  a ro le in red es ig n a tin g  M PO s. 
T he a p p a re n t ra tional is sim ply  tha t i f  the M PO  is to serve as an e ffec tive  forum  for m ak ing  local 
d ec is io n s  tha t it w o u ld  be w ise  to give local governm ents o w nersh ip  in the en tity . T h e  ac tion  
c o n tem p la ted  by th is  leg isla tion  w ould  seem ing ly  substitu te  S tate leg isla tive  ju d g m e n ts  for local 
ac tions.

W e have b een  asked  to  com m ent on s im ila r leg isla tive p roposa ls  in o ther S tates. In each  case  w e 
have m ade the  sam e genera l observation . An action  by the leg isla tu re  w ith o u t the  co n sen t and 
su p p o rt o f  local o ffic ia ls  and the G o v ern o r w ould  appear to be inconsisten t w ith  the in ten t o f  23

If  you  have an y  fu rth er q uestions, p lease  contact Sheldon  E dner o f  m y s ta f f  at (202 ) 366-4066.

U SC  134.

S incere ly .

G eo rg e  S ch o en er, D irec to r
O ffice  o f  M e tro p o litan  P lan n in g  and  Program s
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2001 LE G IS LA T IV E  SESSION Bill V e r s io n : S B  68
(S ) P u b lish  D a te : 2/21/01

R e v is io n  D a te /T im e  (N o te  if co rrec tion ) : D ep t. A f fe c te d : D O T & P F

T itle : A n  a c t  re la tin q  to m etropo litan  p lann in g B R U : C en tra l R e g io n  P la n n in g
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S p o n so r : S e n a to r  P h illip s

R e q u e s t e r : S e n a t e  T ran sp o rta tion C om p on en t N um ber : 5 5 7

Expenditures/Revenues_____________________________ (Thousands of Dollars)
N o te : A m ou n ts  d o  no t in c lu d e  in flation u n le s s  o th e rw ise  n o ted  b e low .
O P E R A T IN G  E X P E N D IT U R E S F Y  2 0 0 2 F Y  2003 F Y  2004 F Y  2 00 5 F Y  2006 F Y  2007

P e r s o n a l S e r v ic e s 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

T ra ve l 0 .0 0 .0 0 .0 0  0 0 .0 0 .0

C on trac tu a l 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

S u p p lie s 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

Equ ipm en t 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

L an d  & S tru c tu re s 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

G ran ts  & C la im s 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

M is c e lla n e o u s 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

T O T A L  O P E R A T IN G 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

C A P IT A L  E X P E N D IT U R E S 0 .0  I 0 .0  I 0 .0  I 0 .0 0 .0  I 0 .0

C H A N G E  IN  R E V E N U E S  ( ) | 0 .0 0 .0 ! o .o 0 .0 1 0 .0 1 0 .0

FU N D  S O U R C E (T h o u sa n d s  o f  D o lla rs)

10 0 2  F e d e r a l R e c e ip t s 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

10 0 3  G F  M atch 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

10 0 4  G F 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

10 0 5  G F /P ro g r am  R e c e ip t s 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

10 3 7  G F /M en ta l H ea lth 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

O ther (S p e c ify  T yp e ) 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

T O T A L 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

E s t im a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 2 0 0 1)  c o s t : 0 .0

P O S IT IO N S

Fu ll-tim e 0 0 0 0 0 0

Part-tim e 0 0 0 0 0 0

T em porary 0 0 0 0 0 0

A N A L Y S IS :  (Attach a  separate pap o if necessary)

P re p a r e d  by : D en n is  R . P o sh a rd   P h o n e  465 -3904 _________________________
D iv is ion  C o m m is s io n e r 's  O ffic e   D a te /T im e  2 /2 0 /0 1 1 1 : 1 1  AM ___________

A p p ro ved  b y : Jo s e p h  L . P e rk in s , P .E .   D a te  2 /2 0 /0 1_____________________________
A g e n c y  C o m m is s io n e r ____________________________________________________________________________________
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