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SB88 Metropolitan Planning Organizations

Sponsor Statement

SB88, "An Act relating to metropolitan planning organizations and to
establishment of a metropolitan planning organization for the Anchorage
metropolitan area,"” would add two legislators on certain metropolitan planning

organizations.

The purpose of SB88 is to assist in making the Anchorage Metropolitan Area
Transportation Study, (AMATS), more responsive to the needs of communities.
Many legislators feel that they are asked to approve state funding for the
development of a multi-modal transportation system-including those projects
that have not been established as local community priorities. Legislators have a
direct link to constituents and community councils where many of the needs are
initiated, and therefore, should have more input into the AMATS Policy

Committee.

SB88 adds two legislators from the Anchorage Caucus to the AMATS
Committee, increasing the voting Policy Committee from five to seven
representatives, and will provide a more adequate level of citizen representation.
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MEMORANDUM

TO: Members of the House Transportation Committee

FROM: Senator Randy Phillips

SUBJECT: SB88 Metropolitan Planning Organizations (AMATS)

DATE: April 6, 2001

I realize some members of the committee may not be familiar with AMATS so lam
providing the following basic information.

What is AMATS?
AMATS is the acronym for the Anchorage Metropolitan Area Transportation Study, The

AMATS mission is "To develop and implement a multi-modal transportation system." It
was created in 1976 so that our local area could receive federal highway funds, in
compliance with the Federal Highway Act of 1962. Transportation planning in the
Municipality of Anchorage is conducted under the auspices of AMATS. AMATS is a
cooperative, comprehensive, and continuing process in which the State of Alaska and
the Municipality of Anchorage jointly plan improvement of local roadway, transit, and

trail systems.

Where is the AMATS area?
The AMATS Study Area encompasses a major portion of the political boundaries of the

Municipality of Anchorage, the urbanized areas of Eagle River, Chugiak, Birchwood,
Eklutna and the Anchorage Bowl, plus Girdwood, Bird Creek, and Indian.

What are the duties of the AMATS Policy Committee?

The AMATS Policy Committee consists of five equal voting members: the Regional
Director of DOT&PF, the Commissioner of DEC, the Mayor of Anchorage, and two
Municipal ~ssembly members. The Policy Committee has the authority to act on all
matters relating to the continuing, comprehensive and cooperative transportation and air

guality planning process for the area. Their duties are to:

& Establish the needs and priorities of transportation,
& Direct the preparation and implementation of transportation plans, programs and

studies,
Manage and secure funding to implement the Transportation Program,

Provide overall direction to the AMATS Technical Advisory Committee and staff
Ensure public involvement throughout the AMATS process.
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February 22,
A.dm-Gen 11

Senator Randy Phillips
State Capitol, Room 103
Juneau, AK 59801-1182

Dear Senator Phillips:

Thank you for your phone call of February 22. You specifically
asked "Is there anything in Federal law precluding participation
of State Legislators on the AMATS Policy Board." We offer the

following for your consideration:

The Federal regulations on MPQ membership are contained 1in Title
23 CFR Section 450.306. In general, they provide considerable
flexibility in recognition of the variation in local government
authority across the United States and the need to give each
State and its local officials the flexibility to determine the
institutional form of each MPO. Providing the provisions of
Title 23 CFR Section 450 are followed, Federal regulations do not
preclude the participation of State legislators on the AMATS

Policy Board.

David C. Miller
Division Administrator

«
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'ill(i Stale shall, by January J, 10*5,
Identity the official statewide tiunB-
portation plan, described  under
1-160.314. to to wed a* a baste for subae-
quanUy approved BTIPb. Until inch a
pl&a la identified, but so later than
JariBAry 1, 10*6, the State may idenUty
existing {dans and policies which can
serve as the official Interim plan. SUP
development shall be based upon a
transportation plan whloh acryonas the
official plan (Including an Interim
plan, if appropriate, prior to January I,
1996, provided Lh&tall foctore Identified
in 1160.308 are considered).

Subport C—Mohopollkin Trampor
ta}lon Planning and Pfogiam-
inlno

| <54.100 Purpose.

The purpoee of thlo eubpart is to Im-
plement 23 U.S.C. IS! end sentlon B of
the Federal Transit Aot, aa amended,
which require that a Metropolitan
Planning Orgaalration (MTO) to des-
ignated for eaoh urbanised area and
that 'ho metropolitan area hae n con-
tinuing, oooperattve, and comprehen-
sive transportation planning prooess
that results in plane and programs that
consider all transportation model and
rapports metropolitan community de-
velopment and social goals. Those
plana and programs shall lead to the
development and operation of on Inte-
grated, intermodal transportation nya-
tem that facilitates tho efficient, eco-
nomic movement of people and goods.

IdBOStS Applicability.

The provisions or this aubpart are ap-
plioable to agencies involved in the
transportation planning', program de-
velopment, and projeot eelection proo-
caaee in metropolitan planning areas.

1460304 OertnltUaa.

Exoept an otherwise provided In gob-
part A of thla part, terms defined In U
U.B.O 101(a) are used in this port as so
defined.

SO xd. | V> rainufv

ftSOJOfl Metropolitan planning orga-
nﬁﬁlon: Diuignatioas and re(W «f-
ntuo.

(a) Designations of metropolitan
planning organisations (MPOe) made
aftor December 18. 10*1. shall to by
agreemant among the Qove>n”rfe) and
unite of general purpose local govern-
ments reprenenUr- B*oeroont of the af-
fected metropollU  population (ioclad-
ing the centra) city or oltiea os defined
by the Uurean of the Census), or in ao-
oardance with procedures established
liy applicable State or looal law. To the
extent possible, only gne MPO sliall 1)
ilesignated for each Xﬁ.\ or group of
contiguous UZAi. More than one MPO
may be designated within an UXA only
If the Governorfe) determines that Uie
aloe uil complexity of the UZA niako
mloslr.natloii of more tiian one MPO ap-
propriate.

(b) The designation shall olearly
Identify the polloy body that li the
foruin for cooperative decisionmaking
that will bo taking tho required ap-
proval actions as the MPO.

(0) To the extent possible, the MPO
designated should be oeUbllaked under
r.peolflo State legislation. State cna-
hling legislation, or by interstate com-
psot, and shall hsvo authority to carry
out metropolitan tramportation plan-
ning.

(d) Redeslgnatlon (doslgnatiOB of a
new MPO(e) to replace an existing
MPO) shall occur by agreement of tho
Governor and offeoted local units of
government representing 76 percent of
tho population in the entire metropoli-
tan area. Tins central clty(les) mast bn
among tho units of local government
agreeing to tho rodeelgnation.

(@) Nothing in this eubpart shall be
deemed to prohibit tho MPO from uti-
lising tho staff renounces of other agen-
cies to oarry out selected elements of
tho planning process.

(0 Stiisting MPO designations remain
valid until a new MPO is redesignated,
unJctu revoked by the Governor and
looei unite of government representing
75 percent of the population la the area
served by the existing MPO (the cen-
tral olty(les) mia.', be among those do-
siring to revoke the MPO designation),
oro othorwlse provided under State or
looal jiroceduros. If the Governor and
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local odlolals doolde to redesignate an
existing MPO, but do not formally ro
voke the existing MPO designation, tho
existing MPO remains In elteot until a
now MPO is formally iloelgnalod.

(g) Redeoignation of an MPO in a
mnltlstate metropolitan ruea requires
the approval of tiie Governor of eaoh
State and local officialarepresenting 75
peroent of the population In the entire
me,i -opolltatr planning area. - he local
officials In the central cilynos) must
be among those agreeing to tiie redes-
ignfUton.

(h) Redeslgnatlon of an MPO cov-
ering more than one U7.A requires the
approval of the Governor anil local offi-
cials representing 76 percent of the
population In the metropolitan plan-
ning area covexed by Uie current MPO;
tho lona) nfflolals In (ho centrni
olly(lun) In oach urbanised atea must
be among those agreolng to tho redos-
Ignatlon. .

(1) The voting membership of an MPO
policy body designated/redesignated
subsequent to DGcamber 16, 1001, and
serving a TMA, must inoludo represen-
tation of looal eleotod officials, offi-
cials of agencies that administer or op-
erato major modes or systems of trans-
portation, o0.g., transit operators, apon-
eore of major looal airports, marltimo
ports, roil operators, eto. (InoludIng oil
transportation ogorvolos (hat were In-
cluded in the MPO on June 1, iSDI), and
appronriatc State offlolalg,. Where
"agencies ‘'tthat operate - olther' major

modes of transportaUondomot.already -;
have a valoe.on'oxioUiig, MpOur*the<¥

and other committees, should to i
viewed to ensure that the added at
haa appropriate representation.

(I) Adding membership (e,g., lex ro
sleeted nfflclala Arid operators of nu, S
modes or systems of transportation,
repreeentativeH of newly urbanH _
areas) to tto polloy body or espousal J?
of the metropolitan planning area d< |
not automatically require reds&lgi
tlon of the MPO. To the extent p>
alhle, It Is onooursged tImt this be do
without a formal redeslgnatlon, 1 g
Governor and MPO ahall review 1*
previous MPO designation. State a 5
local law. MPO bylaws, eto., to det ?
mine if this con be accomplishe@gw pr
out a formal redeslgnatlon. ff
nation is oonsldersd necessary,

Isting MPO will remain in effel

a new MPO Is formally design?
the existing designation is formally
vohod In accordance with the pro
dures of this eeotlon.

J460.808 Metropolitan planning an
olaatlou) Idctropoll ptonal
area boundaries,

(@) Tbo metropolitan planning at
boundary shall, as a minimum. co>
Uie UZA(a)
graphio aroaj
izod within
period cover
plan desorltx
Tiie bouodar
tire metropt
.consolidated
‘area, as dot)

MPO* (In‘oooperatlon'with the State»)P' Osnsus. Fes

are enooursged to provide such agon-
olea a voloe ;in ticle doalnlonm akin*
pcooessidsoluding‘reproaentation/mem -

lgn&ted ae 1
iunoe aroBa
Air Aot j* |-

torahlp on the polloy .boily and™orjpUjw «?for transpor

appropriate
Jwhere > approjrtate.“exlating,.,, MPOs

,coxnmltleos. N iAMFiirtherip'under tho 0.

metropollUr

"should tnorcaaelth ereureaantation 'm:ofv)-olode at les

eleoted -offloljdfli_on~thaapoiloy"

UOftikes. Adding' aaoh

horccaoataflan to an MPO will not, In';

Iteeif, constitute a redesignatios uo-
lion.

(j) Where the metropolitan planning
area boundaries for a previously des-
Ignated MPO need to to expanded, the
membership on the MPO polloy body

nonattainnie
except US oU
menl botwe*
ornor undoir ¢

.il5#.110(0 of

of a formal
Qovernur an
metropolitan
loss than th
attainment m
entire namt
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FAX §907) 465-2029 ~ iria*u; Alciika-5
Mail Stop 3101 Delive  to: 129 6th St., Rm. 329
MAR -12 2001
\frEMOR ANDU M March 10, 2001
SUBJECT: Hawaii Constitution and "dual office™ holding by legislators
(SB SS)
TO: Senator Randy Phillips
FROM: George Utermonhl

Legislative Counsel

You have asked whether the Constitution of the State of Hawaii has a provision
analogous to article 1l, section 5 of the Constitution of the State of Alaska regarding "dual

office” holding by legislators.

The answer to your question is yes.
Article 1, section 5, Constitution of the State of Alaska states:

Disqualifications. No legislator may hold any other office or
position of profit under the United States or the State. During the term for
which elected and for one year thereafter, no legislator may be nominated,
elected, or appointed to any other office or positior of profit which has
been created, or the salary or emoluments of which have been increased,
while he was a member. This section shall not prevent any person from
seeking or holding the office of governor, secretary of state, or member of
Congress. This section shall not apply to employment by or election to a
constitutional convention.

The analogous provision of the Hawaii Constitution, article 11, section S states:

DISQUALIFICATIONS OF MEMBERS
No member of the legislature shall hold any other public office under the

State, nor shall the member, during the term for which the member is
elected or appointed, be elected or appointed to any public office or
employment which shall have been created, or the emoluments whereof
shall have been increased, by legislative act during such term. The term
"public offices,” for the purposes of this section, shall not include notaries
public, reserve police officers or officers of emergency organizations for
civilian defense or disaster relief. The legislature may prescribe further

disqualifications.



Senator Randy PI. _
March 10, 2001
Page 2

The annotations to this section of the Hawaii Constitution that are contained in the
Hawaii Revised Statutes do not cite to any court cases that have construed this provision.

If you would like me to pursue this issue in greater depth, please contact me.

GU:Imb
01-081.Imb
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Distributed by Speaker Porter
at th”jlecluest of Anchorage Municipal Clerk

MON 14:30 FAIl 907 3434313 JI0A CLERK 12)002
“ftvinr, Cl.rnnntsnTi,

CLERK’S OFFICE Submitted by: Assembly.members Falrclough,
A APPROVED Tremaine |

TV <3 770 f—- Prepared by: Assembly Office .
: Forreading: FEBRUARY ?7, °nr>i

ANCHORAGE, ALASKA
AR NO. 2001-44

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY OPPOSING SENATE

BILL 88, "AN ACT RELATING TO METROPOLITAN PLANNING ORGANIZATIONS AND TO
ESTABLISHMENT OF A METROPOLITAN PLANNING ORGANIZATION FOR THE ANCHORAGE
METROPOLITAN AREA, AND PROVIDING FOR AN EFFECTIVE DATE"

WHEREAS, the current Metropolitan Planning Organization consists of two Assemblymembers,
the Mayor, and two representatives from the State of Alaska (Department of Transportation and
Department of Environmental Conservation); and

WHEREAS, the Municipality and the State currently nave a balanced and cooperative working
relationship in the development of transportation and air quality plans; and

WHEREAS, 23 United States Code 134 states that a metropolitan planning organization is
designated “by agreement among the Governor and the units of general purpose local government.”; and

WHEREAS, the Municipality and the Governor must agree to any changes in the existing
Metropolitan Planning Organization's membership; and

WHEREAS, the action to change the AMATS process, entered into unilaterally by the State of
Alaska could endanger federal highway funding for Anchorage, which is intended to be handled
cooperatively between the Municipality and the State; and

WHEREAS, the Assembly does not support inclusion of voting (or nonvoting) members from the
Senate and the House.

NOW, THEREFORE, the Anchorage Assembly resolves:

Section 1: That the Assembly opposes Senate Bill 88 which modifies the membership of the
Metropolitan Planning Organization.

Section 2: That the Municipal Clerk forward copies of this resolution to the Governor and the State
Legislature upon passage and approval.

j PASSED AND APPROVED by the Anchorage Municipal Assembly this ™~ 7 cfav of
2001.



U.S.Departmenr 400 Seventh St., S.W.
of Transportation Wiashington, D.C. 0590
Federal Highway April 5, 2001

Administration

Refer to: HEPM

Mr. Tom Brigham

Director, Division of Statewide Planning
Transportaiton and Public Facilities
3132 Channel Drive Room 200

Juneau, .AX 9S01

Dear Mr. Brigham:

You have solicited our review of SB 8S in tenns of its consistency with current Federal statute
and regulations regarding the metropolitan transportation planning process.

We have reviewed the draft you provided and offer the following: Redesignation as defined by
23 USC 134 is based on a process of agreement between the Governor and local officials. This
legislation would substantially restructure the governing board of the existing MPO. It has been
the position of this agency that changes to MPO governing boards made consistent with existing
by-laws would not be construed as a redesignation. This change, however, would be made under
newly adopted state legislation without the direct input of the MPO or local officials and not
based on the existing by-laws of the MPO. In our view, this would be an imposition of structure
on the MPO and would constitute a restructuring of the Board and redesignation of the MPO as a

result.

In our view, it is clearly congressional intent to give local officials a role in redesignating MPOs.
The apparent rational is simply that if the MPO is to serve as an effective forum for making local
decisions that it would be wise to give local governments ownership in the entity. The action

contemplated by this legislation would seemingly substitute State legislative judgments for local

actions.

We have been asked to comment on similar legislative proposals in other States. In each case we
have made the same general observation. An action by the legislature without the consent and
support of local officials and the Governor would appear to be inconsistent with the intent of 23

USC 134.

Ifyou have any further questions, please contact Sheldon Edner of my staffat (202) 366-4066.

Sincerely,

George Schoener, Director
Office of Metropolitan Planning and Programs
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PHONE: <907)965-3000
FAX: <907)965-2075

OFFICE OF THEATTORNEY GENERAL

April 16, 2001

The Honorable Vic Kohring, Chair
and Members, House Transportation Committee
Alaska State Legislature
State Capitol
Juneau, Alaska 99801

RE: SB88- An Act relating to metropolitan planning organizations and to
establishment of a metropolitan planning organization for the Anchorage
metropolitan area; and providing for an effective date.

Dear Representative Kohrir g and Committee Members:

“Your committee is scheduled to consider SB 88 - RElating {0 metrOpOHtan
plannlng dl€asS during its hearing on Tuesday, April 17. In previous hearings on this
bill, and its predecessors, the Department of Law has expressed its serious concerns about
the provision that calls for the appointment oftwo legislators to the Anchorage
Metropolitan Area Transportation Study (AMATS) board. We feel that this provision
violates the dual office holding prohibition in the Alaska Constitution.

For your information, I have enclosed a recent letter from Assistant Attorney
General William F. Cumm ir.” to Senator Jerry Ward in which he discusses this concern
more frilly. Attached to Mr. Cummings’ letter are three Attorney General opinions that
also discuss the Alaska Constitution’s prohibition on dual office holding.



The Honorable Vic Kohrwrg

Members, House Transportation Committee
April 16, 2001

Page 2

Although I will not be able to attend the hearing on Tuesday, April 17, because of
a prior commitment related to ongoing litigation, 1 will be happy to answer questions that
you may have about this issue. You may call me at 907-465-6712 or Assistant Attorney
General Jim Cantor at 907-269-5160.

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By: | "
Assistant Attorney General

Enclosures

cc: Senator Randy Phillips
Michael Abbott, Legislative Director, Office of the Governor
Dennis Poshard, Legislative Liaison, Department of Transportation
and Public Facilities
Deborah Behr, Legislation Attorney, Department of Law
Chrystal Stillings Smith, Legislative Liaison, Department of Law



D E PA R T M E N T O F LA W E.IT/I.OBNOUXC”(-)OzO;?I'HOUSE. 6WFLOOR

JUNEAU, ALASKA 99811-0300
PHONE: (9071-165-3600

OFFICE Or THEA7 FORNEY GENERAL PHO Lo a0

March 14, 2001

i lie Honorable Jerry Ward
Alaska State Senate

State Capitol, Room 423
Juneau, AK 99811

Re:  SB 88 relating to metropolitan planning
organizations and the metropolitan planning
organization for the Anchorage metropolitan

area

Dear Senator Ward:

On February 20, 2001, 1testified before the Senate Transportation Committee that
the provisions of SB 88 that appoint a senator and a representative to sit on the Anchorage area
metropolitan Transportation Study board violate the dual office holding provisions of the Alaska
Constitution. At the end of my testimony you asked that I put my conclusion in writing.

Art. 11, 8§ 2 of the Alaska Constitution provides:

SECTION 5. DISQUALIFICATIONS. No legislator may hold any other
office or position of profit under the United States or the State. During the
term for which elected and for one vear thereafter, no legislator may be
nominated, elected, or appointed to any other office or position of profit
which has been created, or the salary or emoluments of which have been
increased, while he was a member. This section shall not prevent any
person from seeking or holding the office of governor, secretary of state,
or member of Congress. This section shall not apply to employment by or
election to a constitutional convention.

(Emphasis added). Under these provisions a member of the legislature may not hold any other
office during the member’s term. Similar provisions prohibiting dual office holding exist for the
governor in Art. Ill, § 6, and for justices of the supreme court and judges under Art. 1V, § 14.

The Department of Law has issued three formal attorney general’s opinions
regarding dual office holding, which I have enclosed with this letter. In the past inter-branch
task forces, have been formed to assemble and disseminate information, but did not assume any



The Honorable Jerry Ward March 14, 2001
Re: SB 88 Page 2

duties assigned any branch of government. These sorts of bodies have not been seen to violate
the constitution’s prohibitions against dual office holding. On the other hand, if a legislator, or a
judge, holds a position in an executive branch agency or a political subdivision, and the duties of
the position require the office holder to take action regarding the management of the agency, the

prohibition against dual office holding is violated.

Under SB 88, a senator and a representative will be appointed to sit on the board
that allocates federal surface transportation money in the Anchorage area. At the present time
there are three voting members of the board appointed by the mayor of Anchorage and two state
employees, who sit in an advisory capacity. Under the bill, the board's composition and
functioning change. Three members voting members will still be appointed by the mayor. In
addition, two voting members would be appointed by the governor, and two voting members by
the presiding officers of the Senate and the House of Representativ es, a senator and a member of
the House of Representatives whose districts include at least a portion of the Municipality of
Anchorage. A quorum of the board is a majority of the voting members.

We believe that the prohibition against dual office holding by legislators would be
violated. The board would be making decisions on which projects will receive allocated federal
money, when they will receive it, and in what order specific projects will be built. These
functions are clearly more than collection or dissemination of information and under current

practice, these functions are clearly municipal managerial responsibilities.

If you have any questions on this matter, please feel free to contact me.

Sincerely yours,

4
BRUCE M. BOTELHO
ATTORNEY GENERAL

By:
William F. Cummi
Assistant Attorney General

WEC:pvp
Enclosure(s)

cc: Mike Abbott, Legislative Director
Deborah Behr, Dept, of Law
Chrystal Smith, Dept, of Law
Don Smith, Senate Transportation Committee
Senator Randy Phillips, Attn: Kim Ross
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June 29, 1976

-.e Honorable 'Lowell Thoms, Jr.
-Voutenant Governor ) [ W' —
£ ‘te of Alaska 9\~ '
LLch A, State Capitol N o 1 -v . =
. e Eeee  wF m

f.rhau, Alaska 99311

Re: Legality of legislators running
for other house following increase u

in legislative salary]j

"ear Lieutenant Governor Thomas:
You have asked Wwhether, under Warwick v. State, 548

?.2d-384 (Alaska 1976), a member of one house of the legislature

nay run for a seat in the other house, when the pay for that

seat in the other house has been increased by the legislature

the Alaska courts have

* L]

in which the candidate served. While
« A »
roic ruled on the issue, it is our view' that the. answer is yes.

' - The question arises from Article 11, section 5

of the Alaska Constitution which provides in part:

During the term for which elected
and for one year thereafter,.no legis-
lator may be nominated, elected, or

appointed to any other office-or position



<7(&j-'onorable Lowell Thomas, Jr. June 29, 197G
Page Two

Ileutenant Governor

of profit which has been created, or the
salary or emoluments of which have been
increased, while he was a member.- This
section shall not prevent any person
from seeking or holding the office of
governor,.secretary of state, or member
of Congress. This section shall not
apply to employment by or election to

a constitutional convention.

The purpose of the prohibition Is to remove temptation
and Improper motives from considerations of legislators In voting
for Increased salaries or the creation of new offices. Warwick
v. State, supra, at 388. Because prohibitions like this are
contrary to general public policy which favors eligibility
for office, they are usually given a literal construction e
and are rarely expanded beyond their literal, terms- Id.
at 389. Where there Is doubt as to their coverage* courts
have emphasized that when, the office is elective, the preference
for eligibility is stronger*: since-,voters thereby exercise

a dii-jct control. Id.

In connection with legislative office,



~ Honorable Lowell Thomas, Jr. June 2Q, 1970
lieutenant Governor Page Three

the relevant terras of the prohibition are as follows:

During the tern for which elected and

for one year thereafter, no legislator

nay be nominated, elected, or appointed

to any other office .« . . the salary or
emoluments of which have been increased,
while he wa3 a member. Alaska Constitution-,

art. I'l, 85 (emphasis added).

Reading the prohibition purely literally, it does
not apply to a legislator’s running for a seat in the other house
of the legislature. Kis office, that of a "legislator,” remains
the same. While the term of office differs (four years for members
of the senate, two years for members of the house) and the consti-
tuency may differ, the "office” of "legislator” is constant.

"This literal interpretation gives full effect to

the.purpose of the- prohibition (to prevent improper motives

in voting on a salary Increase). |Indeed, expanding the coverage
of the provision would not further the purpose or the section

c e
but would In fact be irrational. This is so because the members

of both houses receive the same salary and emoluments.. There is



r-ite Honorable Lowell Thomas, Jr. June 2
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n0 question that, following a salary increase, a legislator ray
run for re-election to his own seat, no possible purpose Is

served then by barring a legislator from running for a seat in

the other house.

The question you have raised vas touched on by Judge
Carlson In hi3 opinion in Warwick but not in any detailed
fashion. In hi3 Memorandum of Decision, Judge Carlson noted
that originally, the proposed section 5 contained an express
provision allowing election to the other house of the legislature
and that It was stricken from the final document. This, in
the Judge’s passing view appeared to raise questions concerning
eligibility In situations like this, t4hough as he-noted, "this
does not appear to have been the framers’ Intent?. 1In fact,
however, the exception Judge Carlson nade reference to had
no relation to the prohibition in issue here. It was, rather,
an exception to an altogether different prohibition, and both

that prohibition and that exception were deleted by the framers.

As originally proposed, section 5 provided:

° *

No legislator or other elective or

appointive officer of this 3tate shall
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NJeater-ant Governor Page Five

file- or iron for election to any other
state office until his services have
been terminated, but a member of one
house of the legislature may be nominated -

or elected to the other house. 6 Proceedings
Alaska Constitutional Convention, App. V,

at 30 (emphasis added).

This is the prohibition and exception which were deleted by the

fraraers. The purpose of that provision was not to eliminate

temptation and improper motivation in vtoting on salary Increases

or creating offices but rather to "prevent any state official

from using his office or expense account as a vehicle for campaigning

ofor another office.” Committee on Legislative Branch, Commentary,

on file with Legislative Affairs Agency; quoted by the lower court

in its Memorandum Decision, supra>at 10 and in Beglch v. Jefferson,.

441 P.2d 27, 30,-text- and n. 7 (Alaska 1968). The framers N m
decided that this prohibition went too far in that it would, R
W o o k%

with but the single exception expressed In the provision, require |
ca* % -

any public official who sought higher office to resign. Accordingly,

they deleted the prohibition, including the exception., which—

without the prohibition—was meaningless. 3 Proceedings Alaska
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Constitutional Convention 1S01-1316. The distinction between
the two prohibitions and their respective exceptions was noticed ~
and described in the course of the debate. Id. at 1803 (dialogue-
of Taylor and Sundborg).

Accordingly, while the Supreme Court has United,
the exceptions to the operation of section 5 to those expressly
made by the Alaska Constitution, Warwick v. State, supra; Beglch
v. Jefferson, supra, no exception is required here, because the
prohibition ha3 no application to a legislator's running for
legislative office and it should not be expanded to apply to

one's doing so. Cf. Warwick v. State, supra, at 339.

Sincerely yours,

o o Avruzs M. Gross
Attorney General
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December 27, 1976

“he honorable Cktistopher R. C.ooka
eJudge of the Superior Court

P. 0. Box 553

Bethel, Alaska 99559

Re: Prohibition against
dual office ho Lcling.

Jmr judge Cooke:

You have asked whether as a judge you nay also
continue to be a regent of the University of Alaska. Your
situation is that you are a member of the Board of Regents
and have x'ecently been appointed to the Superior Court.
Judges of the Superior Court arc prohibited from holding
"any other oftice or position of profit: under the United

States, the State, or its political subdivisions.” Art. 1V,

$14 (emphasis added).
Introduction

Unite the answer to your question should, be plain
on its face, there exist in Alaska a number of commissions
in the executive branch whose membership includes legislators
and one commission whose membership includes two legislators
and the Chief Justice of the State Supreme Court. The
question is whether these memberships offend the prohibition

against dual office, holding, and if not, whether membership

on the Board of Regents by a governor, legislator or judge
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is also valLLcl. Ic Is our opinion chat neither the prohibition
against final offi.ro holding nor cue separation of powers
doctrine absolutely forbids the forc-acion of inter-branch
commissions bur. that the Board of Regents is not an inter-
branch commission, and u judge may not, therefore, .sit as a
regent while holding office. */

Discussion

At the outset it should be noted chat the prohibition
against dual office holding is literally enforced in Alaska.
-.-_ v. Jefferson, 441 " sAtask : LJUS'1 Fh.i purpose
of the prohibition is ™. . . to guard against conflicts of
interest, self-aggrandizement, concentration of power, and
dilution of separation of powers in regard to the exercise.
of the executive, judicial, and legislative functions of our
state government.”" 1d., at 35. The Alaska Supreme Court
has concluded that the very limited'exceptions to the prohibition
necessarily result in its very broad application. Ici. , at 30-33.
in essence, be.ause only service in the armed forces and
election to or employment by a constitutional convention are
excluded, the prohibition must include all other offices and
positions of profit. Id.

Judges and justices are not only prohibited from
holding any other office under the United States and the

State (as are legislators) but also from holding any office

*/ By the same token, neither a legislator, art. 11, 85,
nor the Governor, art. 111, 86, may sit as a regent.
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of a political, suudivision (as is the governor). Plainly,

the framers of our constitution imposed a broad bar against
conflicts of interest on the judiciary and the chief executive
Alaska Constitution, Art. 11, 85; art. 11, 86; art. 1V,

8§14. In essence, that is the legal context in which your
question arises. We turn next to the existing situation

with respect to the inter-branch commissions and the board

of regents.

The Alaska Commission on Postsecondary Education
consists of persons who represent the University of Alaska,
., .d SJC, the Department or E-ducatlot , t.'u eneral public,
vocational education groups, local college advisory councils,
and the legislature. AS 14.40.903(a). The commission is
"advisory,” on the one hand, AS 14.40.909(a), and something
of a clearinghouse, on the other. AS 14.40.909(b)(2)(4).
However, it does appear to exercise some sovereign, executive
powers. AS 14.40.909(b)(1), (4), (5), and (6), and AS
14.40.909(c) (in part). To the extent that it does so, the
presence of members of the legislature on the commission
appears to violate the prohibition against dual office
holding, Alaska Constitution, art. 11, 85, and the separation
of powers doctrine. Hampton, Jr. & Co. v. United States,
276 U.S. 394, 405-406 (1928); Book v. State Office Bldg. Commn.
149 N.E. 2d 273, 256 (Ind. 1958); Saxby v. Sonnemann, 149

N.E. 526, 528 (111. 1925). */

*/ Because it is not germane to your question, we do not
discuss the highly questionable method employed for appointing
the members of this commission under AS 14.40.903(a).

Suffice to say that they are of dubious validity. Buckley

v. Valeo, 424 U.S. 1 (1976). Bradner v. Hammond, 553 P.2d 1

(Alaska 1976).
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The Governor's Commission on the Administration or
Justice, AS 44,19.746--758, is essentially an intra-governir.en
inter-branch clearinghouse. It is a means cor providing
advice and exchanges of information and recommendations
between the branches on matters of criminal justice. While
this commission may incidentally exercise some adminis.or.atire
power, AS 4419756, there is nothing to indicate that this
exercise is not in furtherance of each branch's separate
powers or that any branch encroaches upon or trios to exercis
the powers of another. The executive functions of the
cen.li'-;sion's staff are expressunder tae executive branch.
AS 44.19.758. Were the legislative or judicial members of
this commission to exercise powers of the executive branch,
the validity of their membership would be much in doubt.
Since all laws are presumed to be constitutional, and there
is nothing to show that the law establishing the governor's
Commission on the Administration of Justice is being applied
in an unconstitutional manner, it is proper to view the
membership of the legislators and the Chief Justice as
additional to their other duties, i.e., as legislative and

judicial functions, representing their respective branches

of the government. fV

*/  We do not comment on the apparent disparity between the
state and federal laws on how this representation should be
achieved. Compare AS 44.19.748 and 754 with 42 U.S.C.A.
8§3723. Suffice to say that there is nothing wrong per se
with such representation qua representation.
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Again, -e emphasise that, were “he legislators or
the chief justice to exercise the administrative or law
enforcement powers of the executive branch through rheir
membership or. this commission, then the prohibition against
dual office holding, Alaska Constitution, art. 11, 55, and
art. 1V, 814, and the separation of powers doctrine would be
violated.

The Commission on the Conference of the Lav; of the
Sea, AS 44.19.789, also in the office of the governor and
"Iso “th members from the legislature, 'r essentially an
advisory group. It gathers and disseminates information.
Since both the executive and legislative branches may perform
such functions, no reason appears why they may not do them
together. Cf., Buckley v. Valeo, 424 U.S. 1 (1976). The
legislators appointed to this commission may in no way
exercise or encroach on the powers 'of the executive branch.
They serve on it merely as representatives of the legislative
branch in furtherance of its law making functions.

The Alaska International Development Commission,
AS 44.19.400, is also in the office of the governor. Its
members include, inter alia, the State's congressional dele-
gation and a state senator and representative. AS 44.19.410.
The Governor is chairman. AS 44.19.430. Its functions are
almost purely advisory and informational, i.e., it has no
power to execute. AS 44.19.440. The presence of legislators
on this commission is plainly in a representative capacity

and violates neither the prohibition against dual office

holding nor the separation of powers doctrine.
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me Rural Affairs Commission is disc m Che offieo
->f the go'/t:itot, AS 4~ 19.720, and legislators nay be appoint-
ed to it. AS -+4.19. 722 «b) . This cc-trcnissicn’s sole functions
are to gather and to disseminate information and make recr.-_men-
d?ti<"ins. As with similar bodies discussed above, no reason
occurs vhy legislators may not serve or: such a body in a
representative capacity.

Again, we emphasize that we ara observing- as re
i3usc--chz r-esumption that a statute is constitutional,
ft'--thing on the face of the -'-'eral statutes examined here--

itu the exception of AS 14AtJ. 9,b) (1), (4)--(6; end AS
14.40.909(c) (in part)--requires the members of one branch

to exercise the powers of another branch or to exercise the
powers of another office, i.e., each merely performs addition-
al duties in his capacity as legislator, governor, administrator,
and, in one instance, as chief justice. Accordingly, absent
a factual showing of encroachment--or of acting in another
capacity--we find no other constitutional offense. See, e.g.,
State v. rswell, 142 N.E. 401, 403 (Ohio 1924). If--in
fact--an encroachment or dual office holding were to exist,
then the presumption of constitutionality would be rebutted,
and our opinion would be different.

The Board of Regents of the University of Alaska
is altogether different from these advisory and clearinghouse
commissions. "The University of Alaska shall be governed by
a board of regents.” Alaska Constitution, Art. VII, 83.

Its function is to ", . . formulate policy and appoint the

president of the university." Id. The latter is " ... the
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of tne statewide university system remains with the Soard of
Regents of the University of Alaska . . . AS 14.40.901(b).
This authority over the "operation and management"” of the
university arises from the Alaska Constitution, Art. VII,

83, and is more particularly provided for by statute. AS
14.40.170, 250, 280, 350, and 360. 'All the powers devolved
upon the board are essentially administrative, i.e., to

execute in accordance with law.

It simply is not within the province of the office
of a judge of the Superior Court to manage and control the
university's property and invest its money, execute its
leases, select its lands, hire and fire its presidents, set
salaries, and otherwise manage the university. These are

not judicial functions.

You suggest that the position of regent is neither
an office nor a position of profit as those terms are used
in the constitution. The very limited exceptions from the

application of those terms expressly made in the constitution,
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eject to confirmation

and statute. These factors are those which characterise an
office of government. See, Begich v. Jefferson, 441 P.2d
27, 31 n. 10 (Alaska 1968). Both Black's and Words and
Phrases so thoroughly confirm this view that further citation
would be vastefully redundant.

A judge does not sit on the Board of Regents in a
representative capacity ~f the judicial branch. When he
sits as a regent he is not exercising judicial power but
rather certain executive powers of control vested in the
regents over the State's sole institution of higher learning.
This he may net do. A.laska Constitution, Art. 1V, 814. The
University cf Alaska is an instrumentality of the State, and
membership on its Board of Regents is necessarily an office
under the State. Compare, University of Alaska v. National Air-
craft Leasing, Ltd., 536 P.2d 121 (Alaska 1975) with, Begich

v. Jefferson, 441 P.2d 27 (Alaska 1968).
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Accordingly, it is our view that it would fe mprop

for you to continue to serve as a regent ct: the University

of Alaska. He would appreciate your resignation front that of

at your earliest convenience.

SincerelLy,

AVRIM ;i GROSS

ATTORNEY GENERAL
N A

v g) . I
>/

By:
Rod.gex',v. -agua:—'
Assistant Attorney General

cc: ‘.on. Jay Hammond, Governor
Hon. Robert Boochever, Chief Justice
Mi. Robert Hiatt, President, University of Alaska

Mr. Arthur H. Snowden, Administrative Director,
Alaska Court System
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The Honorable Ceorge Holman
Senator

Pouch V

Juneau, Alaska 99G11

Ia- v.(-o.frtvt.ior.-'ility of
legislators serving ou
state bond ccianittae =
Our file -T-65-265-78

Dear Senator Herman;

You have asked whether it would be constitutional
for the cVuxirr.-*n c£ the House aid b*.va?c-. finrtu: o ccr.sTi.Lttee.*;
to - J. fe e - f -y .V

The short ansuer is no.

The Alaska Constitution provides for the separa-
tion of powers between the legislative, judicial, and execu-
tive Lcartcues of the gov~rrmcnt. ' 7.- V:?YJI9£*> 553
P.2d 1 (Alaska 1975); Laage v. 375 p*21 447
1963). The doctrine of the separation of powers precludes
one branch, cron rainlug the , o oT ,.-icc.i:*..» Hawoton

Jr. ® Co v. Jnitcd States, 276 hi8. w/» () \K\?>). Vor rosy cne

crunch intrude into the functions of another, Ilaburv v.
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Uacison 5 U.S. (1 Crancu) 137, 170 171 (.1803); Bncbsr vy.
Hammond, 553 ?.2d 1 (Alaska 1976) Tiie State Bond Committae
is within the executive branch and performs executive, func-
tions. AS 37.15.101 - 160; cf., 2* Alaska State

Htg. Asa*n., 416 ?.2d 245 (Alaska 196'.). Accordingly, mem-
bership on the committee by members of the legislature would
violate the separation of powers doctrine.

Additionally, the Alaska Const!Lutioii jr't/biblts
members of the legislature from holding any other office.
Alaska Const., art. 11, 55; Begich v. Jeffam on, 441 P.2d 27
(.Alaska 1963). Uhila 3cce jurisdictions allow inter-branch
committees for financial natters, e.g., Woodward y. 'lilay,
152 So 2d 41 (ha. 1963), the prohibitioun contained kt art.
I, >3 am literally and strictly enforced in s<J.aska. Viar-
wick y. State ex m|l. Chance, 542 P.2d 384 (Alaska 1976);
Begich y. Jefferson, 441 ?2.2d 27 (A)as’,a 7968). |Iferijbership
on the state bond committee would constitute dual-office
holding for legislators and violate the prohibition. Cf..,
Book y. State Office 31dg. Comm.. 1A3 7.F-. 2d 273 (Ind.
19:*3); Coinlor: of the Justices, * 2d 3¢7, 376-477
Class. 1939).

Finally, the appointing authority for offices in

the executive branch is the governor. Bradncr y. hAusmond,



He appoints tho heads of the principal dopari.-vmfcs. rr?d
therefore, no problem arises from a statute which provides
for several of then to serve, s> officio, as neiabcrs of the
bond coumittae, i.e., they are rn 5net, appelated by the
governor. But if the law were 50 designate legislative
cc-.mittse caairrru, i.0., yer®*n.ex painted the legisla-
ture or its officers, to hold an office in the axeuative
branch, then there would be a serious constitutional pro-
blem. Buckley v. Valeo, 424 U.S. 1 (1976); cf.r Bradoer y.
Satmoad. 553 P.2d 1 (Alaska 1976).

It is not our opinion thatieither the. ser.I*ration
of powers doctrine or the prrhe-t.”on. rrgrd.net: 'rta 1- r>ffn wr
holding absolutely fcxbxds the formation of inter-branch
committees. Those inter-branch coiiraitfcees which, are esta*
blishad as clearinghouses for on .tiwth-Ange of ideas and ad-
vice on a given subject and vhJoh do not ia = covcrtdfrn
power, i.e., which do not make, execute, or declare the law,
co not offend either prohibition. (di,, Buckj-cv y. Valeo,
424 U.S. 1 (1976): State yL Poycl.l, 142?i.f. 4dl (Ohio
191*4). Biit acting for the State to carry out the lav/e vhich
cuthoriza the issuance of bonds is, by definition, executing

Negv, and that function does fall within the terics of tiie
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iicvci;;;ber 15, 1977
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or.*.Ljition. Put another v27, dirtsiog an-’ Harris

the natter nay be done by an incar-branch conrrdttee
irtg upon and acting on the natter nay not.
Very truly yours,

A'® ! M. GROSS
ATTCiU-JSr GPASRAL

_ Rotiger vi. Pagoes
Assistant Attorney Ca;

Rw?:jeh
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STATE OF ALASKA Fiscal Note Number: 1
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Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
FY 2003 FY 2004 FY 2005 FY 2006 FY 2007

OPERATING EXPENDITURES FY 2002
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0
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1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type) 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2001) cost: 0.0
POSITIONS
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Part-time 0 0 0
Temporary 0 0 0 0 0 0
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ALASKA STATE LEGISLATURE
SENATOR RANDY PHILLIPS

Senate District L

April 6, 2001

Representative Vic Kohring
House Transportation Committee

State Capitol
Juneau, AK 99801

Re: SB 88 Metropolitan Planning Organization
Request for Hearing

Dear Representative Kohring,

Session (Jan-May)
State Capitol, Rm 103
Juneau, AK 99801

(907) 465-4949

(907) 465-4979 Fax

Toll Free Anchorage Area
800-478-4950

Interim

P.O. Box 142

Eagle River, AK 99577
(907) 694-4949

(907) 694-4948 Fax

As sponsor of SB88, "An Act relating to metropolitan planning organizations and
to establishment of a metropolitan planning organization for the Anchorage
metropolitan area," | respectfully request a hearing in the House Transportation

Committee as soon as possible.

Thank you for your assistance.



# Session (Jan-May)
State Capitol. Rm 103

ALASKA STATE LEGISLATURE Juneau, AK 99801
(907)465-4949
SENATOR RANDY PHILLIPS (907) 465-4979 Fax
Senate District L Toll Free Anchorage Area
800-478-4950
Interim
P.O. Box 142

Eagle River. AK 99577
(907) 694-4949
(907) 694-4948 Fax

MEMORANDUM

TO: Members of the House Transportation Committee

FROM: Senator Randy Phillips

SUBJECT: SB88 Metropolitan Planning Organizations (AMATS)

DATE: April 6, 2001

| realize some members of the committee may not be familiar with AMATS so | am
providing the following basic information.

What Is AMATS?
AMATS is the acronym for the Anchorage Metropolitan Area Transportation Study. The

AMATS mission is "To develop and implement a muL-modal transportation system." It
was created in 1976 so that our local area could receive federal highway funds, in
compliance with the Federal Highway Act of 1962. Transportation planning in the
Municipality of Anchorage is conducted under the auspices of AMATS. AMATS is a
cooperative, comprehensive, and continuing process in which the State of Alaska and
the Municipality of Anchorage jointly plan improvement of local roadway, transit, and

trail systems.

Where is the AMATS area?
The AMATS Study Area encompasses a major portion of the political boundaries of the
Municipality of Anchorage, the urbanized areas of Eagle River, Chugiak, Birchwood,

Eklutna and the Anchorage Bowl, plus Girdwood, Bird Creek, and Indian.

What are the duties of the AMATS Policy Committee?

The AMATS Policy Committee consists of five equal voting members: the Regional
Director of DOT&PF, the Commissioner of DEC, the Mayor of Anchorage, and two
Municipal Assembly members. The Policy Committee has the authority to act on all
matters relating to the continuing, comprehensive and cooperative transportation and air
qguality planning process for the area. Their duties are to:

Establish the needs and priorities of transportation,
Direct the preparation and implementation of transportation plans, programs and

studies,
Manage and secure funding to implement the Transportation Program,
Provide overall direction to the AMATS Technical Advisory Committee and staff

Ensure public involvement throughout the AMATS process.



Alaska Division P.O. Box 21648
U.S. Department . Juneau, Alaska 99802-1648
of Transportation www.thwa.dot.gov/akdiv 907-586-7418
Federal Highway
Administration
February 22, 2001 HDA-AK
Adm-Gen 11

Senator Randy Phillips
Scare Capitol, Room 103
Juneau, AK 99801-1132

Dear Senator Phillips:

Thank you for your phone call of February 22. You specifically
asked "Is there anything in Federal law precluding participation
of State Legislators on the AMATS Policy Board.” We offer the

following for your consideration:

The Federal regulations on MPO membership are contained in Title
23 CFR Section 450.306. In general, they provide considerable
flexibility in recognition of the variation in local government
authority across the United States and the need to give each
State and its local officials the flexibility to determine the
institutional form of each MPO. Providing the provisions of
Title 23 CFR Section 450 are followed, Federal regulations do not
preclude the participation of State legislators on the AMATS

Policy Board.

Sir

David C. Miller
Division Administrator
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£24 Fhasc-ia of new reqvire-
{45?\/Iento. a

_ Tiie Slate akail, by January J, IIVS5,
identity the official” statewide trans-
portation  plan, ~ deocribed  under
JA50.214, to be used os a basis for mbae-
gnantiy approved STIPb. Until inch a
lan la Identilloil, but no later than
anuary 1, 19*5 tho State may Identify
existing plana and policies which can
servo *e tho official Interim plan. SUP
development ahall be baaed upon a
transportation plan wliloh acryos aa the
official plan (Including an Interim
%&E, If appropriate, E)I‘IOI‘ to Janov_riy |
; rovided that all factors Identified
in {40200 are considered).

Subpart C— Metropolitan Trarupor-
tallon Planninfl ond Program:
ming

{459.390 Purpose.

The purpose of this eubpart is to Im-
plement 23 U.8.0. 134 nnd section Bof
tho Federal Transit Ant, as amended,
which re%ure that a Metropolitan
Planning Organisation (MPO) be des-
ignated for eaoh urbanised area and
that the metropolitan area has n con-
tinuing, oooporaltve. and comprehen-
sive transportation planning process
that results In plans and programs that
consider all transportation modes and
rapports metropolitan community de-
velopment and social goals. These
plans and programs shall lead to Ibe
development and operation nf on Inte-
rated, Intermodal transportation sys-
em that facilitates the efficient, eco-
nomic movement of people and goods.

f4508*3 Applicability.

The provisions of this snbparb are ap-
plicable to agencies_ Involved Id the
transportation planning, program de-
velopment, and project selection proo-
essee In metropolitan planning areas.

*450304 Daflmitfea*.
Kxoept as otherwise provided la «ob-
ajrt A of thie part, terms defined Id 23
.8.0 101(a) are uoed in this part as so
defined.

socik ui. i («l-uu comofu

1450J0G. Mctroyolltar planning orga-
nixatlen: DeSignations and redone-

nation.

(@) . Designations, of metropolitan
planning or anlsatlops (MPQO) made
after December 18 LML, shall be b
agreement among the GovernoKe) an
unite or general purpose local govern-
ments representing 71 percent of the af-
fected metropolitan population (Includ-
ing the central city or oltlos os defined
by the Dureau of the Census), or lo fto-
oordar.ee with procedures established
by applicable State or local law. To tho
extent possible, only one MPO shall bo
dsslgnated for each UZA or group of
contiguous UZAs. Mors_tbau one MPO
may be designated within an UZA only
If Lhe Governorfs) determines_that tho
sloe and_oom?IaxIty of Uie UZA make
designation of moré than one MPO ap-
propriate. o

(b) Tho designation shall olearly
IdonUf¥ the po a%/_ body that Is the
forum Tor cooperative deolslonmajcing
that will bo taking the required ap-
proval actions os the MPO.

(0) To tho extent possible, the MPO
designated nhoald be established under
specific State legislation. State ena-
bling legislation, or by interstate com-
pact, and shall havo authority to carry
out metropolitan transportation plan-

ning.

((% Itodesign/tilem gdeS|gnat|on_ of a
now MPOfs) to replace an existing
MPO) shall occur by agreement of tho
Governor and affected looal units of

overnment ropreeeutiny 76 percent of

0 population In the entire metropoli-
tan area. Tim central clty(IM) mast bo
among tho units of local government
agreeing to the redeslgnatlon,

(al Hothing In this rabpart shall be
deemed to prohibit tho MPO from uti-
lising tho staff resources of other agen-
cies to carry out selected elements of
tho planning process. . .

SQ Existing MPO designations remain
valid until a now MPO s redesignated
unless revoked by tho Governor and
looal units of government representing
75 peroant of the population la the area
served by the existing MPO (the cen-
tral olty(leo) must be among those de-
siring to revoke the MPO deésignation),
or as otherwise provided under Stato or
looal procedures. If the Governor and

14

rwuwiui niynmrf nuunimtvMuii, vui

local officiala decide to rodoaignato an
existing MPO, bat do not formally re-
voke the existing MPO designation, the
existing MPO remains In effect until a
new MPO Is formally doelgualod.
_Bedeslgnatloo of on MPO In a
multistale metropolitan area requires
the approval of the Governor of eaoch
State and local officials roprnsonting 75
percent of the population In tho entire
metropolitan planning arcs. Tim local
officials In the central C|tme) must
be among thoso agreeing to tho’ rodes-

ignation.

(10 Redeslgnatlon of an MPO cov-
ering more than _one UZA requires tho
approval of tho Governor and local offi-
cials repreeentlnr 76 percent of the
population in the metropolitan plan-
ning area covered by tho ourrcnt MPO;
tho™ local officials In ého central
ally(loa) In each urbanised arcs must
kl)o awong thoso agreeing to tho redes-

natlon.”.

g(l) The voting membership of an MPO
policy body ~deslgnateil/redesignated
subsequent to December 18, 1991, and
serving a TMA, must Inoludo represen-
tation of local eleoled of/lolals, offi-
cials of agencies that administer or op-
erato major modes or systems of trans-
portation, e.g., transit ‘operators, spon-
sors of major looal atrportn, maritime
Porta, mil gperators, eto. (Inoluding all

ransportation agencies that were In-
cluded In the MPO on June 1,1981), and
appropriate State officials,. ere
agendas that operate outer major

modee of trans%%rtatipn_do not already,” consolidated i-c
kav voloe existing. POsI,;-tb«»f88a’ > d°
MF sa(ln cooperation with tbs SlatesF Census. Foi * 3 i

are encouraged to provide such agen-
alee a voloe In the decisionmaking
cooess, Inoluding representation/mom-

oiwhlp on the palicy body and/otothor~fOr transpor
conuhitteee. Mftirtber”' under tho O

appropriate C e.
where appropriate, existing... MPOa
should Ingreaoe tho rcproBWDtation™of .
looa) elated officialn, om-tld Bouoy.'
board and other oommiltooi as a means
for, enooumglnpr. their %r_eater_fqullc—
moot In hiUaftitaB- Adding such

re resentatig:i? in HFO win not. Inj.
illute on ao-

|'Ic elf, coM a redeslgnatl

tlon,

(D Where the metropolitan planning
area boundaries for a previously des-
ignated MPO need to be expanded, the
member*hip od the MPO polloy body

and otl>« committees, should be i Q
viewed to emBoro tiiat the added ai S
hot appropriate rsprcrentetion. GF|
(Irz Addlig membership (e.g., |
elected officials and operators of nu,
modes or systems of transportation, ~*
repreiwntafivea of newly urbonb
arose) to Ibe policy body nr expans! Tf
of the metropolitan planning area &< —
not automatically require “redealgi £
tlon of the MFO. To the extent
Bible, 1t Is encouraged that this toe do
without a formal redesI?natIQn, Tg
Oovornor aad MPO shall' review 1
revious MPO doslgn&tion, Btato s 7
ocal law, MPO bylaws, eta, to det »
mine if this con be accomplished wl >;
out a formal redeslgnatlon. D j
nation Is oonsldared necessar E
Inting MPQO will romain In eftaas®
a new MPO la formally designated 74
the existing des(ljgnatlon is formally
voked In accordance with the pro
dares of this section.

{458.303 Metropolitan pIanninIc_l or
nlutloni  Metropolitan  plancl
ares boundaries.

(@ Tho motropolltnn planning ai
boundary shall, as a minimum, cm

the UZA(e
%r%oblcz)_éﬁe)si

od within 5 §
period cover 4L' |

ol
lan doBarJb £ >
he boundnr ﬂ J X
t’yo metrojM H o
3 m
> 8
Ignated as i ﬁ]
nance arena
Air Aot Am S
Ll4
H
>

metropollfcar

DBt

exoopt as otl
ment botwe*
ernor under

Sl

Governor._ on
metropolitan
lass than th
attainment
entire ncmat
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MEMORANDUM March 10, 2001
SUBIJECT: Hawaii Constitution and "'dual office" holding by legislators
(SB 88)

TO:

FROM:

Senator Randy Phillips

George Utermohk
Legislative Coung<

-<2 2001

You have asked whether the Constitution of the State of Hawaii has a provision
analogous to article Il, section 5 of the Constitution of the State of Alaska regarding "dual

office"

holding by legislators.

The answer to your question is yes.

Article

I, section 5, Constitution of the State of Alaska states:

Disqualifications. No legislator may hold any other office or
position of profit under the United States or the State. During the term for
which elected and for one year thereafter, no legislator may be nominated,
elected, or appointed to any other office or position of profit which has
been created, or the salary or emoluments of which have been increased,
while he was a member. This section shall not prevent any person from
seeking or holding the office of governor, secretary of state, or member of
Congress. This section shall not apply to employment by or election to a
constitutional convention.

The analogous provision of the Hawaii Constitution, article Ill, section 8 states:

DISQUALIFICATIONS OF MEMBERS

No member of the legislature shall hold any other public office under the
State, nor shall the member, during the term for which the member is
elected or appointed, be elected or appointed to any public office or
employment which shall have been created, or the emoluments whereof
shall have been increased, by legislative act during such term. The term
"public offices," for the purposes of this section, shall not include notaries
public, reserve police officers or officers of emergency organizations for
civilian defense or disaster relief. The legislature may prescribe further

disqualifications.

[R\



Senator Randy PI.
March 10, 2001
Page 2

The annotations to this section of the Hawaii Constitution that are contained in the
Hawaii Revised Statutes do not cite to any court cases that have construed this provision.

If you would like me to pursue this issue in greater depth, please contact me.

GU:Imb
01-0S1.Jmb
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Distributed by Speaker Porter
atthjereauest of Anchorage Municipal Clerk

MON 14:30 FAX 907 3434313 MOA CLERK 121002
i I?It—.to-n
navinr, (tL"menfcRrm,
CLERK'S OFFICE Submitted by: Assemblymembera Falrolough,

Tremaine .
Prepared by: Assembly Office
Forreading: FEBRUARY 77,

ANCHORAGE, ALASKA
AR NO. 2001-44

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY OPPOSING SENATE

BILL 88, “AN ACT RELATING TO METROPOLIAN PLANNING ORGANIZATIONS AND TO
ESTABLISHMENT OF A METROPOLITAN PLANNING ORGANIZATION FOR THE ANCHORAGE
METROPOLITAN AREA, AND PROVIDING FOR AN EFFECTIVE DATE"

WHEREAS, the current Metropolitan Planning Organization consists of two Assemblymembers,
the Mayor, and two representatives from the State of Alaska (Department of Transportation and
Department of Environmental Conservation); and

~ WHEREAS, the Municipality and the State currently have a balanced and cooperative working
relationship in the development of transportation and air quality plans; and

~ WHEREAS, 23 United States Code 134 states that a metropolitan planning organization is
designated "by agreement among the Governor and the units of general purpose local government."; and

WHEREAS, the Municipality and the Governor must agree to any changes In the existing
Metropolitan Planning Organization’s membership; and

WHEREAS, the action to change the AMATS process, entered into unilaterally by the State of
Alaska could endanger federal highway funding for Anchorage, which is intended to be handled
cooperatively between the Municipality and the State; and

WHEREAS, the Assembly does not support inclusion of voting (or nonvoting) members from the
Senate and the House.

NOW, THEREFORE, the Anchorage Assembly resolves:

Section 1: That the Assembly opposes Senate Bill 86 which modifies the membership of the
Metropolitan Planning Organization.

~ Section 2: That the Municipal Clerk forward copies of this resolution to the Governor and the State
Legislature upon passage and approval.

ED AND APPROVED by the Anchorage Municipal Assembly this » 7 Ao av of
, 2001.

(T

ATTEST:



# 15507

©

U.S.Deparlmen_t 400 Seventh St., S.W.
ofTrarquor.tatlm Washington, D.C. 20590
Federal Hl%hway April 5, 2001

Administration

Refer to: HEPM

Mr. Tom Brigham

Director, Division of Statewide Planning
Transportaiton and Public Facilities
3132 Channel Drive Room 200

Juneau, AK 9801

Dear Mr. Brigham:

You have solicited our review of SB 88 in terms of its consistency with current Federal statute
and regulations regarding the metropolitan transportation planning process.

We have reviewed the draft you provided and offer the following: Redesignation as defined by
23 USC 134 is based on a process ofagreement between the Governor and local officials. This
legislation would substantially restructure the governing board of the existing MPO. It has been
the position of this agency that changes to MPO governing boards made consistent with existing
by-laws would not be construed as a redesignation. This change, however, would be made under
newly adopted state legislation without the direct input of the MPO or local officials and not
based on the existing by-laws of the MPO. In our view, this would be an imposition of structure
on the MPO and would constitute a restructuring of the Board and redesignation of the MPO as a

result.

In our view, it is clearly congressional intent to give local officials a role in redesignating MPOs.
The apparent rational is simply that if the MPO is to serve as an effective forum for making local
decisions that it would be wise to give local governments ownership in the entity. The action
contemplated by this legislation would seemingly substitute State legislative judgments for local
actions.

We have been asked to comment on similar legislative proposals in other States. In each case we

have made the same general observation. An action by the legislature without the consent and
support of local officials and the Governor would appear to be inconsistent with the intent of 23

USC 134.

Ifyou have any further questions, please contact Sheldon Edner of my staffat (202) 366-4066.

Sincerely.

George Schoener, Director
Office of Metropolitan Planning and Programs



STATE OF ALASKA
2001 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title:

FISCAL NOTE

An act relating to metropolitan planning

organizations and to establishment...

Sponsor: Senator Phillips
Requester: Senate Transportation
Expenditures/Revenues

Note: Amounts do notinclude inflation unless otherwise noted below.
FY 2002

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) \

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL

0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0

0.0

0.0

0.0
0.0
0.0
0.0
0.0
0.0
0.0

Estimate of any current year (FY2001) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

Dennis R. Poshard
Commissioner's Office

Prepared by:
Division

loseph L. Perkins, P.E.
Commissioner

Approved by:

(Attach a separate papo if necessary)

FYy 2003

Fiscal Note Number: 1
Bill Version: SB 68
(S) Publish Date: 221/01

Dept. Affected: DOT&PF
BRU: Central Region Planning
Component: Central Region Planning

Component Number: 557

(Thousands of Dollars)

FY 2004 FY 2005 FY 2006
0.0 0.0 0.0 0.0
0.0 0.0 00 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 1 0.0 1 0.0 0.0
0.0 ! 0.0 0.0 1 0.0
(Thousands of Dollars)

0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0

0 0 0

0 0 0

0 0 0

Phone 465-3904

1

FY 2007
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0

0.0

0.0

0.0
0.0
0.0
0.0
0.0
0.0
0.0

Date/Time 2/20/01 11:11 AM

Date 2/20/01

Agency

For distribution information, call the Governor’s Legislative Office

(Rev 1/26/2000 OVB)
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