


F U R T H E R  R E F E R R A L S :  J u d i c i a r y

MOUSE C O M M ITTEE REPO

(7)
D a t e  R e f e r r e d  to  C o m m i t t e e :  M a r c h  16, 2001  

D a t e  o f  C o m m i t t e e  A c t i o n :  A p s i ' l  t q ^ o o l

T h e  S T A T E  A F F A I R S  C o m m i t t e e  c o n s i d e r e d :  H B  189

H O U S E  B I L L  N O .  189  R E P E A L  T E R M  L I M I T S / T E R M  L I M I T S  P L E D G E S

" A n  A c t  r e p e a l i n g  s t a t u t o r y  p r o v i s io n s  r e l a t i n g  to  t e r m  l i m i t s  a n d  t e r m  l im i t  p l e d g e s . "

R e c o m m e n d s  it  b e  r e p l a c e d  w i th C S _(  ) [ ] S a m e  T i t l e  [ ] N e w  T i t l e
For Semite Bills with new title: [  J Technical Title /  /  New Title: I ICR 

[ ] attach am endments
[ ] add new referral t o ____________ Comm ittee
[ ] Letter o f  Intent Committee

List o f
Abbrev.
For
Depts.:
ADM
CED
COIt
CRT
EED
DEC
DFG
GOV
IISS
LAA
LAW
LWF
MVA
DNR
DPS
REV
DOT
I'A

NEW  FISCAL NOTES
*For Chief Clerk’s Office Use Only

FN#
* L is t by  D ep t(s ): Fiscal Indct. Z ero

j

PREVIOUS FISCAL NOTES

L is t by  I )c p t(s ) : KN
tl Fiscal Intlct. Z ero

r  . - l

Shjnine with recommendations Primed Lust Name DP DNP NR AH

r >
> /

- U k  ______ ... 1 1 VJ -—•

—  ; / z ,  f e Z "  ”  ■ C c y e L 't  ( U '
a , i  f  /  ..... 0

I



l a w  o r n c t s  

J O H N  E. H A V E L O C K , P.C.
IM A M  1 ^  C l  I K I S T L N S L N  O R  I VC , S U IT E  3 0 0

A N C T  I O R A G P .  A L A S K A  OOSOI

April 5, 2001

House Com m ittee on State Affairs 
A laska State Legislature 
Juneau, A laska 99801-1182

RE: HB 189: Term Limits and Term Limit Pledges
Dear Honorable M embers,

It is my understanding that you are having a hearing on this bill on April 12. I would 
appreciate it if  this letter could be made a part o f  the record o f  testimony on the subject 
bill.

1 support this measure and urge its passage. I was reminded o f  the provisions o f  state law 
when confronted with this term lim its language on the ballot in the last election. This 
kind o f  government sponsored electioneering is totally out o f  place on the ballot which 
should be kept clean so as not to impede a voters choice. How can we penalize a voter 
for cam paigning within a hundred feet o f  the polling booth when we have the state o f  
A laska cam paigning on an issue right in the privacy o f  the polling booth? The State is 
saying that the term limits issue is important more than any other issue before the voters, 
which is nonsense. 1 happen to support Representative Y oung’s position on term limits 
and as a voter I resent the State implying that there may be som ething wrong with his 
position on the ballot.

In addition to the policy reasons for supporting the repeals provided for in HB 189, as a 
lawyer and former Attorney General I am sensitive to the legal problems with these 
provisions o f  our statutes. The government has no business telling us why we should 
vote for a candidate. This is a First Amendm ent issue. While I understand Attorney 
G eneral Botelho has toned down the effect o f  the statutes in an attem pt to give the 
legislative intent some life, I fear he has not been stern enough. The government can 
abridge free speech by singling out an issue o f  policy discussion for governm ent control.
I fear it has done so here.

Under any analysis there is little gained here but the possibility o f  a lawsuit, a suit which 
I anticipate would be lost by the government. I have been asked w hether I would bring a 
constitutional case against these sections, but why waste governm ent and personal assets 
on defending such an action when the policy is so bad. however the Suprem e Court may 
rule? Let the legislature act.
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I urge you to enact this bill and repeal these provisions that constrain the right o f  the 
public to consider a clean ballot in exercising the right to vote.

Sincerely,

cc: Attorney General Bolelho
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S u m m a r y  o f  A r g u m e n t  i n  A C L U  a m i c u s  b r i e f

Docket Nos. 93-1456 and 93-1828

U .S . T E R M  L I M I T S ,  I N C . ,  e t  a l . ,  P e t i t i o n e r s ,
v .

R A Y  T H O R N T O N ,  e t  a l . ,  R e s p o n d e n t s .

S T A T E  O F  A R K A N S A S  E X  R E L .  
W I N S T O N  B R Y A N T ,  A t t o r n e y  G e n e r a l  

o f  t h e  S t a t e  o f  A r k a n s a s ,  
P e t i t i o n e r s ,  

v .
B O B B I E  E .  H I L L ,  e t  a l . .  R e s p o n d e n t s .

This case concerns issues o f fundamental importance in any constitutional 
democracy. As Chief Justice Warren wrote, "[t]he right to vote freely for the 
candidate of one's choice is o f the essence of a democratic society, and any 
restrictions on that right strike at the heart o f representative government." 
Reynolds v. Sims, 377 U.S. 533, 555 (1964). Because of their unique perspective 
and history o f defense o f voting rights and constitutional liberties, these amici 
respectfully submit this brief in support of respondents on the merits.

STATEMENT OF THE CASE

This case involves a challenge to Amendm ent 73 to the Arkansas Constitution, 
adopted in Novem ber 1992 by an initiative petition. The relevant portion o f the 
am endm ent provides that a person who has been elected to three or more terms to 
the U.S. House of Representatives, or to two or more terms to the U.S. Senate, is 
thereafter barred for life from appearing on the ballot for that office. Such 
incumbents may gain reelection only through write-in campaigns.

This lawsuit was filed in Novem ber 1992 in the Pulaski County Circuit Court. 
The circuit court granted summary judgm ent for the plaintiffs, finding the law an 
im permissible, state-im posed qualification for federal office. Pet. App. at 49a.
The Arkansas Supreme Court affirmed. Pet. App. at 14a.

SUMMARY OF ARGUMENT

B y im posing term lim its on M em bers o f  C ongress, the State o f  Arkansas baldly
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a s s e r t s  a  p o w e r  to  in f lu e n c e  th e  e le c t io n  o f  f e d e r a l le g is la t o r s .  T h e  e f f o r t  is  p la in ly  

in c o n s is t e n t  w i t h  th e  te x t ,  h is t o r y ,  a n d  c o n s is t e n t  j u d i c i a l  c o n s t r u c t io n  o f  th e  

f e d e r a l  C o n s t i t u t io n .

F i r s t ,  th e  Q u a l i f i c a t io n  C la u s e s  d o  n o t  a u t h o r iz e  s ta te s  to  a d d  n e w  q u a l i f i c a t io n s  

f o r  f e d e r a l o f f i c e ,  a n d  h a v e  h is t o r i c a l l y  b e e n  in t e r p r e te d  to  d e n y  s u c h  a  p o w e r  b y  

im p l i c a t io n .  T h e  q u a l i f i c a t io n s  o f  f e d e r a l le g is la t o r s  a re  g o v e r n e d  b y  th e  

C o n s t i t u t io n ,  a n d  d o  n o t  f a l l  w i t h in  th e  r e s id u a l  s ta te  p o w e r  lo  r e g u la t e  p r iv a t e  

c o n d u c t .  B y  im p o s in g  b a l lo t  a c c e s s  r e s t r ic t io n s  o n  c e r t a in  in c u m b e n t  c a n d id a t e s  

f o r  f e d e r a l o f f i c e  w i t h  th e  e x p r e s s  p u r p o s e ,  a n d  a lm o s t  c e r t a in  e f f e c t ,  o f  b a r r in g  

r e e le c t io n ,  A r k a n s a s  h a s  a t te m p te d  to  im p o s e  a n  a d d it io n a l  q u a l i f i c a t io n  f o r  

f e d e r a l  o f f i c e  th a t  m u s t  b e  r e je c t e d .

A r k a n s a s  id e n t i f ie s  n o  o t h e r  s o u r c e  o f  c o n s t i t u t io n a l  a u t h o r i t y  th a t  p e r m it s  

in t e r f e r e n c e  w i t h  th e  o u t c o m e  o f  f e d e r a l e le c t io n s .  T h e  N in t h  a n d  T e n t h  

A m e n d m e n t s  p r e s e r v e  o n ly  p r e e x is t in g  p o w e r s  o f  th e  s la te s ,  a n d  c o n f e r  n o  n e w  

p o w e r  o v e r  f e d e r a l o f f i c e s  c r e a te d  b y  th e  C o n s t i t u t io n .  N o r  c a n  th e  t e rm  l im i t s  

a m e n d m e n t  b e  j u s t i f i e d  a s  a  p e r m is s ib le  r e g u la t io n  o f  th e  t im e ,  p la c e ,  o r  m a n n e r  

o f  c o n g r e s s io n a l  e le c t io n s .  I t s  s o le  a n d  e x p l i c i t  p u r p o s e  is  to  p r e v e n t  th e  

r e e le c t io n  o f  d e s ig n a t e d  c o n g r e s s io n a l  o f f ic e h o ld e r s ,  a n  e f f o r t  to  c o n t r o l  th e  

o u t c o m e  o f  a  f e d e r a l e le c t io n  p la in l y  u n a u t h o r iz e d  b y  A r t i c l e  I, S e c t io n  4 .

A c c o r d in g l y ,  th e s e  a m ic i  r e s p e c t f u l ly  u rg e  t h is  C o u r t  to  a f f i r m  th e  d e c is io n  o f  th e  

A r k a n s a s  S u p r e m e  C o u r t .

SEARCH lE H E E B l
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J a n u a r y  2 6 ,  1 9 9 8  —  C o lo r a d o  C o u r t  A x e s  T e r m - L im i t s  P le d g e s

D E N V E R  — A  s ta te  c o n s t i t u t io n a l  a m e n d m e n t  th a t  t o ld  s ta te  le g is la t o r s  to  v o t e  l o r  a  p r o p o s e d  

t e r m - l im i t s  a m e n d m e n t  to  th e  U . S .  C o n s t i t u t io n  h a s  b e e n  s t r u c k  d o w n  b y  th e  C o lo r a d o

S u p r e m e  C o u r t .  |

A c c o r d in g  to  th e  D e n v e r  P o s t ,  th e  u n a n im o u s  c o u r t  c a l l e d  th e  m e a s u re  b o th  im p r o p e r ly  £

c o e r c iv e  a n d  a  p o l i t i c a l  d e a th  s e n te n c e  f o r  le g is la t o r s  w h o  d id  n o t  f o l l o w  th e  a m e n d m e n t 's  &

d i r e c t iv e s .

T h e  d e c is i o n  w a s  w id e l y  h a i le d ,  f r o m  th e  A m e r ic a n  C i v i l  L ib e r t ie s  U n io n  o f  C o lo r a d o  to  s ta te  |

S e n .  C h a r le s  D u k e ,  R - M o n u m e n t .  B o t h  s t r o n g ly  o p p o s e d  A m e n d m e n t  12, p a s s e d  in

November 1 9 9 6 . £

" T h e  a m e n d m e n t  is  c o e r c iv e  a n d  in c o n s is t e n t  w it h  r e p r e s e n t a t iv e  g o v e r n m e n t , "  D u k e  t o ld  th e  |

n e w s p a p e r .  " " I t  c o e r c e d  a  s ta te  le g is la t o r  in t o  f o l l o w in g  a  c o m p u ls o r y  s t a t e w id e  m a n d a te "  $

in s t e a d  o f  f o l l o w in g  h is  o w n  b e s t  j u d g m e n t  o r  th e  w i l l  o f  h is  c o n s t i t u e n t s .  A m e n d m e n t  12  d id  Is

n o t  r e c e iv e  m u c h  a t t e n t io n  p r io r  to  th e  19 9 6  e le c t io n .  B u t  it s  p a s s a g e  s u r p r is e d  a  n u m b e r  o f  

p e o p le  w h o  k e e p  t r a c k  o f  p r o p o s e d  c o n s t i t u t io n a l  a m e n d m e n t s ,  th e  P o s t  s a id .  O n e  o f  th o s e ,  j;

K a r e n  A .  M o r r i s s e y ,  c h a l le n g e d  th e  a m e n d m e n t  in  c o u r t ,  p ic k in g  u p  th e  s u p p o r t  o f  D u k e ,  $

s e v e r a l o t h e r s ,  a n d  th e  A C L U .  $

S p e c i f i c a l l y ,  th e  a m e n d m e n t  d ir e c t e d  C o lo r a d o 's  s ta te  a n d  c o n g r e s s io n a l  r e p r e s e n t a t iv e s  to  :>

s u p p o r t  a  p r o p o s e d  " T e r m  L im i t s  A m e n d m e n t "  to  th e  U . S .  C o n s t i t u t io n ,  w h ic h  w o u ld  l im i t  $
U . S .  s e n a t o r s  to  tw o  te rm s  a n d  U . S .  r e p r e s e n t a t iv e s  to  th re e  te rm s .  T h e  le g is la t o r s  w e r e  L'

d ir e c t e d  to  a p p ly  f o r  a  c o n s t i t u t io n a l  c o n v e n t io n  a n d  r a t i f y  th e  a m e n d m e n t  w h e n  i l  w a s

r e f e r r e d  to  th e  s la te .  («

S h o u ld  th e  le g is la t o r s  f a i l  to  d o  a s  A m e n d m e n t  12 d ir e c t e d ,  th e  w o r d s  " d is r e g a r d e d  v o t e r

in s t r u c t io n s  o n  t e rm  l im i t s "  w e r e  l o  a p p e a r  o n  a l l  p r im a r y  a n d  g e n e r a l e le c t io n  b a l lo t s  b e s id e  i l l

th e  n a m e  o f  th e  p o l i t i c i a n .  t  j

A l s o ,  th e  a m e n d m e n t  in s t r u c t e d  n o n - in c u m b e n t  c a n d id a t e s  to  s ig n  a  p le d g e  p r o m is in g  to  u s e  

a l l  t h e i r  le g i s l a t i v e  p o w e r s  to  e n a c t  th e  t e r m - l im i t s  a m e n d m e n t  to  th e  U . S .  C o n s t i t u t io n .  I f  

th e y  f a i le d  to  la k e  th e  p le d g e ,  it  w o u ld  b e  n o te d  o n  th e  b a l lo t  n e x t  to  t h e ir  n a m e .

T h e  c o u r t  s a id  th a t  A m e n d m e n t  12 v io la t e d  th e  p o l i t i c a l  p r o c e s s  b y  c a r v in g  a " w h o l l y  n e w  a n d  ^

u n a c c e p t a b le  m e th o d  o f  d e c is io n - m a k in g "  a n d  w a s  u n f a i r  to  le g is la t o r s .

" W i t h o u t  a n y  e f f e c t iv e  m e a n s  lo  c o m b a t  th e s e  b a l lo t  d e s ig n a t io n s ,  la w m a k e r s  a re  e s s e n t ia l ly

f o r c e d  to  c h o o s e  b e tw e e n  w h o le s a le  a d h e r e n c e  to  A m e n d m e n t  12 's in s t r u c t io n s  a n d  p o l i t i c a l  ^

d e a th , "  s a id  C h i e "  J u s t i c e  A n t h o n y  V o l l a c k .

Source: Denver Post. January 21, 1998 f/7
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ALASKA STATE LEGISLATURE
HOUSE JUDICIARY COMMITTEE

Representative Norman Rokeberg, Chairman 
Representative Scott Ogan, Vice-Chairman 
Representative John Coghill 
Representative Jeannette James 
Representative Kevin Meyer 
Representative Ethan Berkowitz 
Representative Albert Kookesh

Sponsor S tatem ent for HB 189

O n  F e b r u a r y  2 8 , 2 0 0 1 , i n  a  c a s e  e n t i t le d  Cookv. Gralike, et al., t h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r t  r u le d  t h a t  p r i n t i n g  t e r m  l i m i t  p le d g e s  o n  th e  b a l lo t  n e x t  to  a  C c  n g r e s s io n a l  c a n d id a t e 's  

n a m e  is  u n c o n s t i t u t io n a l .  T h e  M i s s o u r i  a c t  w h i c h  w a s  s t r u c k  d o w n  r e q u i r e d  " D I S R E G A R D E D  

V O T E R S '  I N S T R U C T I O N  O N  T E R M  L I M I T S "  to  b e  p r in t e d  o n  b a l lo t s  b y  th e  n a m e s  o f  

m e m b e r s  f a i l i n g  to  t a k e  c e r t a in  le g is l a t iv e  a c ts  in  s u p p o r t  o f  t h e  p r o p o s e d  t e r m  l i m i t  

a m e n d m e n t .  I t  a l s o  p r o v i d e d  t h a t  " D E C L I N E D  T O  P L E D G E  T O  S U P P O R T  T E R M  L I M I T S "  b e  

p r in t e d  b y  t h e  n a m e s  o f  th e  n o n - in c u m b e n t  c a n d id a t e s  r e f u s in g  t o  t a k e  a  " T e r m  L i m i t "  p le d g e  

to  b r i n g  a b o u t  a  s p e c i f ie d  " C o n g r e s s io n a l  T e r m  L im i t s  A m e n d m e n t . "

T h r o u g h  th e  E le c t io n s  C la u s e ,  th e  C o n s t i t u t io n  d e le g a t e d  to  t h e  S ta t e s  t h e  p o w e r  t o  

r e g u la t e  t h e  " T im e s ,  P la c e s ,  M a n n e r  o f  h o ld i n g  E le c t io n s  f o r  S e n a t o r s  a n d  R e p r e s e n t a t iv e s , "  

s u b je c t  to  a  g r a n t  o f  a u t h o r i t y  to  C o n g r e s s  to  " m a k e  o r  a l t e r  s u c h  R e g u la t io n s . "  T h e  s t a t e s  m a y  

r e g u la t e  t h e  in c id e n t s  o f  s u c h  e le c t io n s ,  i n c lu d in g  b a l lo t in g ,  o n l y  w i t h i n  th e  e x c lu s i v e  

d e le g a t io n  o f  p o w e r  u n d e r  th e  E le c t io n s  C la u s e .

T h e  S u p r e m e  C o u r t  f o u n d  th a t  th e  r e q u i r e m e n t  o f  p r in t i n g  o n  th e  b a l l o t  a  c a n d id a t e 's  

la c k  o f  a c c e p t a n c e  o f  a  t e r m  l i m i t  p le d g e  w a s  n o t  a  p r o c e d u r a l  r e g u la t io n .  I t  d i d  n o t  r e g u la t e  

t h e  t im e  o f  e le c t io n s ;  i t  d i d  n o t  r e g u la t e  th e  p la c e  o f  e le c t io n s ;  n o r  d i d  i t  r e g u la t e  th e  m a n n e r  o f  

e le c t io n s .  R a t h e r ,  th e  c o u r t  fr. v n d , th e  r e q u i r e m e n t  w a s  p l a i n l y  d e s ig n e d  t o  f a v o r  c a n d id a t e s  

w h o  a r e  w i l l i n g  t o  s u p p o r t  t h e  p a r t i c u la r  f o r m  o f  a  t e r m  l im i t s  a m e n d m e n t ,  a n d  to  d i s f a v o r  

t h o s e  w h o  e i t h e r  o p p o s e  t e r m  l im i t s  e n t i r e ly  o r  w h o  w o u l d  p r e f e r  a  d i f f e r e n t  p r o p o s a l .  T h e  

C o u r t  s t a t e d  th a t :

. . . i *■ s e e m s  c le a r  t h a t  th e  a d v e r s e  la b e ls  h a n d ic a p  c a n d id a t e s  a t  th e  

m o s t  c r u c ia l  s ta te  in  th e  e le c t io n  p r o c e s s - t h e  in s t a n t  b e f o r e  th e  

v o t e  is  c a s t .  T h e  la b e ls  im p l y  t h a t  th e  is s u e  ' i s  a n  im p o r t a n t -  

p e r h a p s  p a r a m o u n t - c o n s id e r a t io n  in  th e  c i t i z e n ' s  c h o ic e ,  w h i c h  

m a y  d e c i s i v e l y  in f lu e n c e  th e  c i t i z e n  to  c a s t  h is  b a l lo t '  a g a in s t  

c a n d id a t e s  b r a n d e d  a s  u n f a i t h f u l .  T h u s  f a r  f r o m  r e g u la t in g  th e  

p r o c e d u r a l  m e c h a n is m s  o f  e le c t io n s ,  th e  M i s s o u r i  a c t  a t t e m p t s  to  

d ic t a t e  e le c t o r a l  o u t c o m e s .  S u c h  ' r e g u la t i o n '  o f  c o n g r e s s io n a l  

e le c t io n s  s im p l y  i s  n o t  a u t h o r i z e d  b y  t h e  'E le c t i o n s  C la u s e . '

A l a s k a  s t a t u t e s  A S  1 5 .1 5 .5 0 0 -5 7 5  r e q u ir e  t h a t  ' V I O L A T E D  V O T E R  I N S T R U C T I O N  O N  

T E R M  L I M I T S "  b e  p r in t e d  o n  th e  b a l lo t  a d ja c e n t  to  th e  n a m e  o f  a n y  r e s p e c t iv e  s t a t e  s e n a t o r  o r  

r e p r e s e n t a t iv e  w h o  f a i le d  t o  t a k e  a p p r o p r ia t e  a c t io n  in  s u p p o r t  o f  a  c o n g r e s s io n a l  t e r m  l i m i t  

a m e n d m e n t  t o  t h e  c o n s t i t u t io n ,  d u r in g  th e  p r e c e d in g  t e r m  o f  o f f ic e .  T h e  s a m e  s h a l l  b e  p r in t e d
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o n  th e  b a l l o t  a d ja c e n t  to  t h e  n a m e  o f  a n y  U n i t e d  S ta t e s  S e n a t o r  o r  R e p r e s e n t a t iv e  w h o  a ls o  f a i l s  

to  t a k e  a p p r o p r ia t e  a c t io n  d u r in g  t l i e  p r e c e d in g  t e rm .

N o n - in c u m b e n t  c a n d id a t e s  f o r  U n i t e d  S ta t e s  S e n a t o r  a n d  R e p r e s e n t a t iv e ,  a n d  s ta te  

s e n a t o r  a n d  r e p r e s e n t a t iv e  w h o  d e c l in e  to  t a k e  a  " T e r m  L im i t s '  p le d g e  s h a l l  h a v e  " D E C L I N E D  

T O  T A K E  P L E D G E  T O  S U P P O R T  T E R M  L I M I T S "  p r in t e d  a d ja c e n t  t o  t h e i r  n a m e  o n  e v e r y  

p r im a r y  a n d  g e n e r a l  e le c t io n  b a l lo t .

A n y  c a n d id a t e  f o r  th e  U n i t e d  S ta t e s  C o n g r e s s  a n d  th e  A la s k a  L e g i s la t u r e  i s  p e r m i t t e d  to  

s u b m i t  to  th e  l i e u t e n a n t  g o v e r n o r  a n  e x e c u t e d  c o p y  o f  t h e  T e r m  L im i t s  P le d g e  s e t  f o r  i n  A S  

1 5 .1 5 .5 6 0 (b ) . T h e  l i e u t e n a n t  g o v e r n o r  s h a l l  p la c e  o n  e v e r y  e le c t io n  b a l l o t  " S ig n e d  T E R M  

L I M I T S  p le d g e :  W i l l  s e r v e  n o  m o r e  t h a n  [3 t e rm s ]  [2 t e r m s ] "  n e x t  t o  th e  n a m e  o f  a n y  c a n d id a t e  

w h o  h a s  e v e r  e x e c u t e d  t h e  T e r m  L im i t s  P le d g e .  I n  a d d i t io n ,  " B r o k e  T E R M  L I M I T S  p le d g e "  

s h a l l  b e  p la c e d  o n  e v e r y  b a l lo t  n e x t  t o  t h e  n a m e  o f  a n y  c a n d id a t e ,  w h o  a t  a n y  t im e  e x e c u t e s  t h e  

a p p l i c a b le  T e r m  L im i t s  P le d g e ,  a n d  t h e r e a f t e r  q u a l i f ie s  a s  a  c a n d id a t e  f o r  a  t e r m  t h a t  w o u l d  

e x c e e d  t h e  n u m b e r  o f  t e r m s  o r  y e a r s  s e t  f o r  i n  th e  a p p l i c a b le  T e r m  L im i t s  P le d g e .

S in c e  t h e  A la s k a  s t a t u t e s  a r e  s o  s im i l a r  to  t h o s e  o f  M is s o u r i ,  t h is  U n i t e d  S ta t e s  S u p r e m e  

C o u r t  r u l i n g  s u g g e s t s  t h a t  o u r  s t a t u t e s  a r e  u n c o n s t i t u t io n a l .  T h i s  b i l l  w i l l  r e p e a l  th e s e  

u n c o n s t i t u t io n a l  s ta tu t e s .

T h e  c o m m it t e e  u r g e s  y o u r  s u p p o r t  o f  t h is  b i l l .
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SUPREME COURT OF THE UNITED STATES

Syllabus

C O O K  v. G R A L I K E E T A L .  

c e r t i o r a r i  t o  t h e  u n i t e d  s t a t e s  c o u r t  o f  a p p e a l s  f o r

TH E EIGHTH CIRCUIT 

No. 99-929. A rgued November 6, 2000—  Decided February  28, 2001

In  U. S. Term Limits, Inc. v. Thornton, 514 U. S. 779, the Court held th a t 
an  A rkansas law  prohibiting  otherw ise eligible congressional ca n d i­
dates from appearing  on the  general election ballot if they had  a l ­
ready  served two S enate  term s or th ree  House term s w as an  im pe r- 
m issible a ttem p t to add  qualifications to congressional office ra th e r  
th a n  a  perm issib le exercise of the  S ta td  Elections Clause power to 
regu la te  the T im es, Places and M anner of holding Elections for 
Senators and  R epresentatives,” U. S. Const., A rt., I, §4, cl. 1. In  re ­
sponse, M issouri voters adopted an  am endm ent to Article VIII of 
th e ir  S ta te  C onstitution designed to bring about a specified ‘Co n- 
gressional Term  L im its A m endm ent” to the Federal Constitution. 
Among o ther things, Article VIII ‘In s tru c ts ]” M issouri Congress 
M em bers to use all th e ir  powers to pass the federal am endm ent; p r e ­
scribes th a t  DISREGARDED VOTERS'INSTRUCTION ON TERM  
LIM ITS" be p rin ted  on ballots by the nam es of M em bers failing to 
tak e  certain  legislative acts in  support of the proposed am endm ent; 
provides th a t  D EC LIN ED  TO PLEDG E TO SUPPORT TERM  LI M- 
ITS"be prin ted  by the nam es of nonincum bent candidates refusing to 
tak e  a T e rm  L im it” pledge to perform  those acts if elected; and d i- 
rects the M issouri S ecretary  of S ta te  (Secretary), the petitioner here, 
to determ ine and  declare w hether either s ta tem en t should be p rin ted  
by cand ida tes’nam es. R espondent Gralike, a nonincum bcnt House 
candidate, sued to enjoin petitioner from im plem enting Article VIII 
on the ground it  violated th e  Federal Constitution. The D istrict 
C ourt g ran ted  G ralike sum m ary  judgm ent, and the E ighth C ircuit a f ­
firmed.

Held: A rticle VIII is unconstitu tional. Pp. 6-15.
(a) Because petitioned  argum ents th a t  Article VIII is an  exercise
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of the people! rig h t to in stru c t th e ir  rep resen ta tives reserved by th e  
T en th  A m endm ent, as well as a perm issible regulation of the  ‘lna n- 
n e r’’of electing federal legislators un d er the Elections Clause, rely  on 
d ifferent sources of s ta te  power, the C ourt reviews the  distinction in 
k ind betw een reserved s ta te  powers and  those delegated to th e  S ta tes  
by the C onstitution. The C onstitution draw s a basic distinction be­
tween th e  powers of the newly created Federal G overnm ent and the 
powers re ta ined  by the pre-existing sovereign S tates. U. S. Term 
Limits, 514 U. S., a t  801. On the one hand, such re ta ined  powers 
proceed, not from the American people, b u t from the people of the 
several S tates. They rem ain , afte r the Constitution! adoption, w hat 
they w ere before, except insofar as they are abridged by th a t  in s tr  u- 
m ent. Sturges v. Crowninshield, 4 W heat. 122, 193. On the o ther 
hand , th e  S ta tes  can exercise no powers springing exclusively from 
the  N ational G overnm ent existence which th e  C onstitution did not 
delegate. Pp. 6-8.

(b) P e titioned  argum ent th a t  A rticle VIII is a valid exercise of the 
S tate! reserved power to give binding instructions to its r ^present a- 
tives is unpersuasive for th ree  reasons. F irst, the  historical p rece­
dents on which she relies—concerning the p a rt instructions played in 
the Second Continental Congress, the Constitutional Convention, the 
early Congress, the selection of United S tates Senators before the S ev ­
enteenth A m endm ent passage, and the ratification of certain  federal 
constitutional am endm ents—are  d istinguishable because, unlike A rti­
cle VIII, none of petitioned examples was coupled with an  express legal 
sanction for disobedience. Second, countervailing  h istorical evidence 
is provided by the  fact th a t th e  F irs t Congress rejected a proposal to 
in se rt a right of the people ‘to instruct the ir representatives" into w hat 
would become the F irst Amendment. Third, and of decisive s ign ifi­
cance, the  m eans employed to issue the  instructions, ballots for co n ­
gressional elections, a re  unacceptable un less Article VIII is a p e rm is ­
sible exerci: a of the State! power to regu la te  the  m anner of holding 
congressional elections. Pp. 8-10.

(c) The federal offices a t  s take  arise from the C onstitution itself. 
See U. S. Term Limits, 514 U. S., a t  805. Because any  s ta te  au th o r­
ity  to regulate  election to those offices could not precede th e ir  very 
creation by the Constitution, such power had to be delegated to the 
S tates, ra th e r  th a n  reserved under the  T enth  A m endm ent. Id., a t 
804. No constitu tional provision o ther th a n  the Elections C lause 
gives the  S ta tes  au tho rity  over congressional elections. By process of 
elim ination then, the  S ta tes m ay regulate  the  incidents of such e lec ­
tions, including balloting, only w ith in  the  exclusive delegation of 
th e ir  Elections C lause power. The C ourt d isagrees w ith petitioner! 
a rgum en t th a t Article VIII is a valid exercise of th a t power in  th a t  i t
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regulates th e  'lnanner” in which elections a re  held by disclosing i n- 
form ation about congressional candidates. The Clause g ran ts  to the  
S ta te s  'broad power” to prescribe the procedural m echanism s for 
holding congressional elections, e .g ., T a s h j i a n  v. R e p u b li c a n  P a r l y  o f  
C o n n . , 479 U. S. 208, 217, but does not authorize them  to dictate elec­
toral outcomes, to favor or disfavor a  class of candidates, or to evade im ­
po rtan t constitutional restra in ts, U . S . T e rm  L im i t s , 514 U. S., a t  8 3 3 - 
834, Article VIII is not a procedural regulation. It does not control the 
‘tnanner"of elections, for th a t term  encompasses m atters like notices, 
registration, supervision of voting, and other requirem ents as to proc e- 
dure and safeguards which experience shows are necessary to enforce 
the fundam ental right involved. See, e .g ., S m i le y v. H o lm , 285 U. S. 
355, 366. R ather, Article VIII is plainly designed to favor candidates 
who are willing to support the particular form of a term  lim its am en d- 
m ent se t forth in its text and to disfavor those who either oppose term  
lim its entirely or would prefer a different proposal. Cf. A n d e r s o n v. 
C c le b re z z c , 460 U. S. 780, 788, n. 9. It not only ‘lnstruct[s]”MissourB 
congressional M embers to promote the passage of the specified term 
lim its am endm ent, but also attaches a concrete consequence to non- 
compliance— the printing of an adverse label by the candidatd  nam e 
on ballots. The two labels impose substantial political risk on candi­
dates who fail to comply with Article VIII, handicapping them  a t the 
most crucial stage in the election process— the in stan t before the vote is 
cast, A n d e r s o n v. M a r t i n , 375 U. S. 399, 402. And, by directing the citi- 
z c r i attention to the single consideration of the candidates’fidclity to 
term  limits, the labels imply th a t the issue is an  im portant— perhaps 
param ount— consideration in the citizerd choice. I b i d . Article VIII 
thus a ttem pts to 'dictate electoral outcomes.” U . S .  T e rm  L im it s , 514 
U. S., a t  833-834. Such legulation” of congressional elections is not 
authorized by the Elections Clause. Pp. 11-15.

191 F. 3d 911, affirmed.

STEVENS, J ., delivered the opinion of the Court, in which S c a l i a ,  
K e n n e d y ,  G in s b u r c ,  and B r e y e r ,  J J .,  joined, in which S o u t e r ,  J., 
joined, as to P arts  I, II, and  IV, and in which THOMAS, J ., joined as  to 
P a rts  I and IV. K e n n e d y ,  J., filed a concurring opinion. T ho m as ,  J „  
filed an opinion concurring in p a rt and concurring in the judgm ent. 
R e h n q u i s t ,  C. J ., filed an  opinion concurring in the judgm ent, in which 
OC ONNOR, J., joined.
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S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T A T E S
No. 99-929

REBECCA MCDOWELL CCOK, PETITIO N ER u.
DONALD J . GRALIKE AND MIKE HARMAN

ON W RIT O F CERTIORARI TO TH E UN ITED  STATES COURT OF 
APPEALS FOR TH E EIGHTH CIRCUIT

[February  28, 2001]

JUSTICE St ev en s  delivered the opinion of the Court.
In  U. S. Term Limits, Inc. v. Thornton, 514 U. S. 779 

(1995), we reviewed a challenge to an  A rkansas law th a t 
prohibited the  nam e of an  otherw ise eligible candidate for 
the  U nited S ta tes  Congress from appearing  on the  general 
election ballot if he or she had already served th ree  term s 
in the H ouse of R epresentatives or two term s in th e  Se n- 
ate. We held th a t  the ballot restric tion  w as an indirect 
a ttem p t to impose term  lim its on congressional in cu m ­
bents th a t violated the Qualifications C lauses in Article I 
of the Constitution ra th e r  than  a perm issible exercise of 
the  Stated power to regulate the  T im es, Places and M a n- 
ner of holding Elections for Senators and  R epresentatives” 
w ithin the m eaning of Article I, §4, cl. 1.

In  response to th a t decision, the  voters of M issouri 
adopted in 1996 an  am endm ent to A rticle V III1 of the ir 
S ta te  C onstitution designed to lead to the adoption of a

1 We shall follow th e  p a rtiesp rac ticc  of referring  to the am endm ent 
as 'Article VIII" even though it  m erely added new  §§15 th rough  22 to 
th e  pre-existing article.
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specified ‘Congressional Term  Lim its A m endm ent” to the  
Federal Constitution. At issue in  th is case is the  c o n s titu ­
tionality  of Article VIII.

I

A rticle VIII ‘in s tru c ts ]” each M em ber of M issouri 
congressional delegation ‘to use all of his or her delegated 
powers to pass the Congressional Term  Lim its A m end- 
m ent”set forth in  §16 of the  Article. Mo. Const., A rt. VIII, 
§17(1). T h a t proposed am endm ent would lim it sendee in 
the U nited S ta tes Congress to th ree  term s in  the  H ouse of 
R epresentatives and two term s in the  S en a te .2

Three provisions in  Article VIII combine to advance its  
purpose. Section 17 prescribes th a t the  s ta tem en t 
‘DISREGARDED VOTERS’INSTRUCTION ON TERM 
LIM ITS” be prin ted on all prim ary and general ballots 
adjacent to the nam e of a Senator or R epresentative who 
fails to take any one of eight legislative acts in support of 
the proposed am endm ent.3 Section 18 provides th a t  the

2 The full tex t of th e  proposed am endm ent is as follows:
‘Congressional Term  L im its A m endm ent
'(a) No person sha ll serve in tho office of U nited S ta tes  R e p re se n ta ­

tive for more th a n  th ree  term s, bu t upon ratification  of th is  am endm ent 
no person who has held the  office of the  U nited  S ta te s  R epresen tative 
or who then  holds th e  office shall serve for more th a n  two additional 
term s.

‘(b) No person sha ll serve in the  office of U nited  S ta tes  S enato r for 
more th a n  two term s, b u t upon ratification  of th is  am endm ent no 
person who has held the  office of U nited S ta tes  S enato r or who then  
holds the  office shall serve in  the  office for more th a n  one additional 
term .

‘(c) Any s ta te  m ay enact by s ta te  constitu tional am endm ent longer 
or shorter lim its th a n  those specified in  sectiond’orbherein .

‘(d) This article  shall have no tim e lim it w ith in  which it  m u st be 
ratified  to become operative upon th e  ratification  of the  leg isla tu res of 
three-fourths of the  several S tates."

3 Section 17(2) provides th a t  the  s ta tem en t shall be p rin ted  ‘hdjacent 
to the nam e of any U nited  S tn tes S enator or R epresen tative who:
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s ta tem en t ‘DECLINED TO PLEDGE TO SUPPORT 
TERM  LIM ITS” be prin ted  on all prim ary and general 
election ballots next to the nam e of every nonincum bent 
congressional candidate who refuses to take a ‘Term  
Lim it” pledge th a t commits the  candidate, if elected, to 
perform ing the legislative acts enum erated  in §17.4 And 
§19 directs the M issouri Secretary of S ta te  to determ ine 
and  declare, p u rsu an t to §§17 and 18, w hether e ither

‘(a) fails to vote in favor of the proposed Congressional Term  L im its 
A m endm ent se t forth  above w hen brought to a vote or;

'(b) fails to second the proposed Congressional Term  L im its A m en d ­
m en t se t forth  above if it lacks for a second before any proceeding of the 
legislative body or;

‘(c) fails to propose or otherw ise bring to a vote of the  full legislative 
body the proposed Congressional Term  L im its A m endm ent se t forth 
above if it o therw ise lacks a legislator who so proposes or brings to a 
vote of the full legislative body the  proposed Congressional Term  L im its 
A m endm ent se t forth above or;

‘(d) fails to vote in  favor of all votes bringing the  proposed C ongres­
sional Term  Lim its A m endm ent se t forth above before any  com m ittee 
or subcom m ittee of the respective house upon which he or she serves or;

‘(e) fails to reject any a ttem p t to delay, table or otherw ise p reven t a 
vote by the  full legislative body of the  proposed Congressional Term  
Lim its A m endm ent se t forth above or;

‘(0 fails to vote aga in st any proposed constitu tional am endm en t th a t  
would estab lish  longer term  lim its th an  those in the proposed C ongres­
sional Term  L im its A m endm ent se t forth above regard less of any  o ther 
actions in support of the  proposed Congressional Term  L im its A m en d ­
m ent se t forth above or;

‘(g) sponsors or cosponsors any proposed constitu tional am endm ent 
or law  th a t would increase term  lim its beyond those in the proposed 
Congressional Term  L im its A m endm ent se t forth above or;

‘(h) fails to ensure  th a t all votes on Congressional Term  L im its a re  
recorded and m ade available to the public."

4 The pledge, contained in §18(3), reads:
‘I support term  lim its and pledge to use all my legislative powers to 

enact th e  proposed C onstitu tional A m endm ent se t forth in th e  T erm  
L im its Act of 1996. I f  elected, I pledge to vote in such a way th a t  the  
d signation  DISREGARDED VOTERS’ INSTRUCTION ON TERM 
LIMITSWill not appear adjacent to my nam e.”
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s ta tem en t should be prin ted  alongside the  nam e of each 
candidate for Congress.5

R espondent Don G ralike was a nonincum bent candidate 
for election in 1998 to the U nited S ta tes House of R e p re ­
sentatives from M issouri Third Congressional D istrict. 
A m onth a fte r Article VIII w as am ended, respondent 
b rough t su it6 in  the U nited S ta tes D istric t C ourt for the 
W estern D istric t of M issouri to enjoin petitioner, the  
Secretary  of S tate  of M issouri, from im plem enting the  
A rticle, which the com plaint alleges violates several p rovi­
sions of the Federal Constitution.

The D istric t Court decided the  case on the pleadings, 
g ran ting  Gralike^ motion for sum m ary  judgm ent. The 
court first held th a t Article VTJJ contravened th e  Q ualifi­
cations C lauses of Article I of the  Federal C onstitu tion 
because it ‘has the sole purpose of creating  additional 
qualifications for Congress indirectly  and has the likely 
effect of handicapping a class of candidates for Congress.” 
996 F. Supp. 917, 920 (1998); see 996 F. Supp. 901, 905- 
909 (1998). The court fu rther held th a t A rticle VIII places 
an  im perm issible burden on the cand idates’F irs t Amen d- 
m ent r ig h t to speak freely on the issue cf te rm  lim its by

5 Section 19(5) perm its a voter to appeal to the  M issouri S uprem e 
C ourt a  determ ination  th a t  a s ta te m en t should not be placed nex t to a 
candidate! nam e, and §19(6) allows a candidate to appeal to the  S tate! 
h ighest court a  determ ination  th a t  such a s ta te m en t should be prin ted . 
In e ith er case, clear and convincing evidence is requ ired  to d em onstra te  
th a t  th e  s ta te m en t does not belong on the  ballot ad jacen t to the  c a n d i­
date! nam e.

The rem ain d er of Article VIII provides for au tom atic  repeal of the 
A rticle should the  specified Congressional Term  L im its A m endm ent be 
ratified, §20; exclusive jurisd iction  of challenges to the  A m endm ent in 
the  S uprem e C ourt cf M issouri, §21; and severance of ‘hny portion, 
clause, or p h rase”of A rticle VIII th a t  is declared invalid, §22.

fl A lthough respondent in tended to iu ii for Congress w hen h e  filed 
su it, un d er M issouri law he could not form ally file a declara tion  for 
candidacy un til F ebruary  1998. App. 25-26.
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‘fc>unish[ing] candidates for speaking out against term  
lim its” through pu tting  ‘hegative words nex t to th e ir 
nam es on the  ballot,” and by ‘Us[ing] the  th re a t of being 
d isadvantaged in  the  election to coerce candidates into 
tak ing  a position on the term  lim its issue.” 996 F. Supp., 
a t 910; see 996 F. Supp., a t  920. Lastly, the court found 
A rticle VIII to be an  indirect and  unconstitu tional a ttem p t 
by the  people of M issouri to in terjec t them selves into the 
am ending process authorized by Article V of the Federal 
Constitution. In doing so, the court endorsed the re a so n ­
ing of o ther decisions invalidating  provisions sim ilar to 
Article VIII on the  ground th a t  negative ballot designa­
tions ‘jilace an  undue influence on the legislator to vote in 
favor of term  lim its ra th e r  th an  exercise his or her own 
independent judgm ent as is contem plated by Article V.” 
996 F. S".pp., a t 916; see 996 F. Supp., a t 920.7 Accord­
ingly, the  court perm anently  enjoined petitioner from 
enforcing §§15 through 19 of Article VIII.

The U nited  S tates Court of A ppeals for the  E ighth 
C ircuit affirm ed.8 Like the D istrict Court, it found th a t 
Article VIII ‘th rea tens a penalty  th a t is serious enough to 
compel candidates to speak— the potential political dan- 
age of the  ballot labels’1, ‘keeks to impose an  additional 
qualification for candidacy for Congress and does so in  a 
m anner which is highly likely to handicap term  lim it 
opponents and other labeled candidates’! and  ‘fcoerce[s] 
legislators into proposing or ratify ing  a particu la r consti-

7 See League of Women Voters of Me. v. Gwadosky, 966 F. Supp. 52 
(Me. 1997); Donovan v. Priest, 931 S. W. 2d 119 (Ark. 1996).

8 W hile the appeal was pending, respondent G ralike w ithdrew  from 
the 1998 election and respondent H arm on, a  nonincum bent candidate 
in  the 2000 Republican congressional p rim ary  in th e  Seventh D istric t of 
M issouri, in tervened as an  appellee. In view of Harmord participation , 
th e re  is no contention th a t th is  case is moot. See Storer v. Brown, 415 
U. S. 724, 737, n. 8 (1974).
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tu tional am endm ent” in violation of Article V . 191 F. 3d 
911, 918, 924, 925 (1999). The Court of Appeals also 
observed th a t, con trary  to the  Speech or D ebate C lause in 
Art. I, §6, cl. 1, of the  Federal Constitution, Article VIII 
‘festablishes a regim e in  which a s ta te  officer— the secre­
ta ry  of s ta te— is perm itted  to judge and punish M em bers 
of Congress for th e ir  legislative actions or positions.” 191 
F. 3d., a t  922.9

A lthough th e  C ourt of A ppeals’decision is consistent 
w ith the  views of o ther courts th a t have passed on sim ilar 
voter in itia tiv es ,10 the  im portance of the case prom pted 
our g ran t of certiorari. 529 U. S. 1065 (2000).

II
Article VIII fu rthers  the State! in teres t in adding a

BA lthough Ju d g e  H ansen, d issen ting  in  part, though t th a t §§17 
th rough 19 should be severed, leaving the re s t of Article V III in tact, the 
m ajority  declined to do so. 191 F. 3d, a t 926, n. 12. P etitioner does not 
contend here thav any p a r ts  of Article VIII should be severed if found 
unconstitu tional, b u t ra th e r  urges us to uphold the provision ‘in  its 
en tire ty .” Reply B rief for Petitioner 1-2.

10 See Miller v. Moore, 169 F. 3d 1119 (CAS 1999) (N ebraska in it ia ­
tive invalidated  on Article V and right-to-vote grounds); Barker v. 
Hazeltine, 3 F. Supp. 2d 1008 (SD 1998) (South D akota in itia tive  
invalidated  on Article V, F irs t A m endm ent, Speech or D ebate Clause, 
and  due process grounds); League of Women Voters of Me. v, Gwadosky, 
966 F. Supp. 52 (Me. 1997) (M aine in itiative invalidated  on A rticle V 
grounds); Brambcrg v. Jones, 20 Cal. 4th 1045, 978 P. 2d 1240 (1999) 
(California in itia tive  invalidated  on Article V grounds); Morrissey v. 
State, 951 P. 2d 911 (Colo. 1998) (Colorado in itiative inva lida ted  on 
Article V and G uaran tee  Clause grounds); Simpson v. Cenarrusu, 944 
P. 2d 1372 (Idaho 1997) (Idaho in itiative invalidated  on Speech or 
D ebate Clause and  s ta te  constitu tional grounds, b u t did no t violate 
Article V); Donovan v. Priest, 326 A ik . 353, 931 S. W. 2d 119 (1996) (in 
preelection challenge, A rkansas in itiative invalidated  on A rticle V 
grounds); In re Initiative Petition No. 364, 930 P. 2d 186 (Okla, 1996) 
(Oklahom a in itiative invalidated  on Article V and s ta te  constitu tional 
grounds).
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term  lim its am endm ent to the  Federal C onstitution in  two 
ways. I t encourages M issouri congressional delegation to 
support such an am endm ent in order to avoid an  un fav o r­
able ballot designation w hen ru nn ing  for reelection. And 
it  encourages the  election of represen tatives who favor 
such an  am endm ent. P etitioner argues th a t Article V III is 
an  exercise of the  ‘figh t of the people to in s tru c t” th e ir 
rep resen ta tives reserved by the  Tenth  A m endm ent,11 and 
th a t it is a perm issible regulation of the 'fnanner” of 
electing federal legislators w ithin the  au thority  delegated 
to the  S ta tes by the  Elections Clause, Art. I, §4, cl. I .12 
Because these two argum ents rely on different sources of 
s ta te  power, it is appropriate a t the  outset to review the 
distinction in kind between powers reserved to th e  S ta tes 
and  those delegated to the S ta tes by the  C onstitution.

As we discussed a t  length in  U. S. Term Limits, the  
Constitution ‘draw s a basic distinction between the po w- 
ers of the  newly created Federal G overnm ent and  the 
powers re ta ined  by the  pre existing sovereign S ta tes .” 514 
U. S., a t  801. On the one hand, in the words of Chief 
Justice  M arshall, ‘It was neither necessary nor proper to 
define the powers reta ined  by the S tates. These powers 
proceed, not from the people of America, bu t from the 
people of th e  several S tates; and rem ain, afte r the  a d o p ­
tion of the constitution, w hat they w ere before, except so 
far as they m ay be abridged by th a t in s tru m en t.” Sturges 
v. Crowninshield, 4 Wheat. 122, 193 (1819). The tex t of the 
Tenth Am endm ent delineates this principle:

‘The powers not delegated to th e  U nited S ta tes  by the  
Constitution, nor prohibited by it to the S tates, a re  r e ­
served to the S ta tes  respectively, or to the people.”

On the o ther hand, as Justice  Story observed, ‘the

11 Brief for P etitioner 25, and n. 37; see Reply Brief for P e tit io n e r  4.
12 Brief for P etitioner 28, 38; Reply B rief for P etitioner 4, 8.
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sta tes  can exercise no powers w hatsoever, which exclu­
sively spring  out of the existence of the national govern­
m ent, which the  constitution did not delegate to them .” 1 
Com m entaries on the Constitution of the U nited  S ta tes 
§627 (3d ed. 1858) (hereinafter Story). Simply put, ‘[n]o 
s ta te  can say, th a t it has reserved, w hat it  never p o s­
sessed.” Ibid. Ill*

To be persuasive, petitioners argum ent th a t A rticle VIII 
is a valid exercise of the  Stated reserved power to give 
binding instructions to its  representatives would have to 
overcome th ree  hurdles. First, the historical precedents 
on which she relies for the proposition th a t the S ta tes 
have such a reserved power are distinguishable. Second, 
there  is countervailing historical evidence. Third, and  of 
decisive significance, the m eans employed to issue the 
instructions, ballots for congressional elections, are u n a c ­
ceptable unless Article VIII is a perm issible exercise of the 
Stated power to regulate the m anner of holding elections 
for Senators and R epresentatives. Only a brief com m ent 
on the First two points is necessary.

Petitioner relies heavily on the part instructions played in 
the Second Continental Congress, the Constitutional Con­
vention, the early Congress, the selection of U nited S tates 
Senators before the passage of the Seventeenth A m end­
ment, and the ratification of certain federal constitutional 
am endm ents.13 However, unlike Article VIII, none of pe ti­
tioned examples was coupled with an express legal san c- 
tion for disobedience.1,1 At best, as an amicus curiae for

* J u s t i c e  S o u t e r  does not join th is  P a r t of the  Court! opinion. 
in Brief for Petitioner 10-17.
14 For exam ple, th e  Provincial Congress of N orth  C arolina passed the 

following instruction  on April 12, 1776: "Resolved, T h a t th e  D elegates 
for th is Colony in the  C ontinental Congress be empc, vcred to concur 
w ith the D elegates of the o ther Colonies in declaring Independency,
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petitioner points out, and as petitioner herself acknow l­
edges, such historical instructions a t one point in the early 
Republic m ay have had ‘de facto binding force” because it 
m ight have been political suicide” not to follow them. 15 
This evidence falls short of dem onstrating th a t either the 
people or the  S tates had a righ t to give legally binding, i.e., 
nonadvisory, instructions to the ir representatives th a t the 
Tenth A m endm ent reserved, much less th a t such a right 
would apply to federal representatives. See U. S. Term 
Limits, Inc. v. Thornton, 514 U. S., a t 802 (Tenth Amend­
m ent ‘fcould only l'eserve’th a t which existed before’); c f. 
McCullochv. Maryland, 4 W heat. 316, 430 (1819) (rejecting 
argum ent th a t S tates had reserved power to tax corpora­
tions chartered by Congress because an ‘briginal righ t to 
tax”such federal entities ‘hever existed1).

Indeed, contrary  evidence is provided by the fact th a t 
the  F irs t Congress rejected a proposal to in se rt a righ t of 
the people ‘to instruct their representatives” into w hat 
would become the F irst Amendm ent. 1 Annals of Cong. 732 
(1789). The fact th a t the proposal was made suggests th a t 
its proponents thought it necessary, and the fact th a t it was 
rejected by a vote of 41 to 10, id., a t 747, suggests th a t we 
should give weight to the views of those who opposed the 
proposal. I t was their view th a t binding instructions would 
underm ine an essential a ttribu te  of Congress by eviscerat­
ing the deliberative natu re of th a t National Assembly. See,

a n d  fo rm ing  foreign  a lliances , re se rv in g  to  th is  C olony th e  sole an d  
exclusive r ig h t o f fo rm ing  a C o n s titu tio n  a n d  L aw s for th is  Colony 
5 A m erican  A rch ives 860 (P. Force ed. 184*1).

16 B rief for P rofessor K ris W. K obach a s  Amicus Curiae 5, 13; see B rief 
for P e titio n er 14, n. 13. B u t see 1 A nnals of Cong. 744 (1789) (rem ark s  of 
Rep. W adsw orth) ('I h ave  know n, myself, th a t  (instructions] h av e  been 
disobeyed, an d  y e t th e  rep resen ta tiv e  w as no t b rough t to  account for it; on 
th e  con trary , he  w as caressed  and  re-elected, w hile those w ho have obeyed 
them , co n tra ry  to  th e ir  p riv a te  sen tim en ts , have  ever a f te r  been  despised  
for it’)
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e.g., id,, a t 735 (rem arks of Hep. Sherm an) (‘[W]hen the 
people have chosen a representative, it is his duty to m eet 
others from the different parts of the Union, and consult, 
and agree with them  to such acts as are for the general 
benefit of the whole community. If they were to be guided 
by instructions, there would be no use in deliberation; all 
th a t a m an would have to do, would be to produce his i n ­
structions, and lay them  on the table, and let them  speak for 
him1). As a result, Jam es Madison, then  a R epresentative 
from Virginia, concluded th a t a lig h t to issue binding in ­
structions would ‘bun the risk of losing the whole system.” 
Id., a t 739; see also id., a t 735 (rem arks of Rep. Clymer) 
(proposed righ t to give binding instructions was ‘h most 
dangerous principle, u tterly  destructive of all ideas of an 
independent and deliberative body, which are essential 
requisites in the Legislatures of free Governments’). 16 

In  any event, even assum ing the  existence of th e  r e ­
served rig h t th a t petitioner asserts  (and th a t  A rticle VIII 
falls w ithin its  am bit), the question rem ains w hether the 
S ta te  m ay use ballots for congressional elections as a 
m eans of giving its  instructions binding force.

10 O f course, w h e th e r  th e  m em bers  o f a  re p re se n ta tiv e  a ssem b ly  
shou ld  be  bound  by th e  v iew s of th e ir  c o n s titu e n ts , o r  by th e i r  ow n 
ju d g m en t, is a  m a t te r  th a t  h a s  been  th e  su b jec t o f d e b a te  s ince  even  
before th e  F ed e ra l U n ion  w as e s tab lish ed . F o r in s ta n c e , in  h is  c lassic  
speech  to  th e  e lec to rs of B ris to l, E d m u n d  B u rk e  s e t fo rth  th e  la t te r  
view:

‘To del iv e r a n  op in ion  is th e  r ig h t o f a ll m en; th a t  o f c o n s t itu e n ts  is  a 
w eigh ty  a n d  re sp ec tab le  opinion, w hich  a  re p re se n ta t iv e  o u g h t a lw ay s  
to  rejoice to  h ea r; a n d  w hich  he  o u g h t a lw ay s  m o s t se r io u sly  to  c o n ­
sid er. B u t a u th o r ita tiv e  in s tru c tio n s ; m a n d a te s  is su ed , w h ich  th e  
m em b er is  bound  b lin d ly  a n d  im p lic itly  to  obey, to  vote , a n d  to  a rg u e  
for, th o u g h  c o n tra ry  to  th e  c le a re s t conviction  o f h is  ju d g m e n t an d  
conscience, th e se  a re  th in g s  u tte r ly  u n k n o w n  to th e  law s of th is  lan d , 
a n d  w hich  a r ise  from  a  fu n d a m e n ta l m is ta k e  of th e  w hole o rd e r  an d  
te n o r  of o u r  c o n s titu tio n .” T h e  S peeches o f th e  R ig h t H on. E d m u n d  
B u rk e  130 (J. B u rk e  ed. 1867).
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IV
The federal offices a t  stake  ‘hris[e] from the Constit u- 

tion itself.” U. S. Term Limits, Inc. v. Thornton, 514 U. S., 
a t 805. Because any  s ta te  au thority  to regulate election to 
those offices could not precede th e ir very creation by the 
Constitution, such power *had to be delegated to, ra th e r  
th an  reserved by, the S tates." Id., a t  804. Cf. 1 Story 
§627 (‘It is no original prerogative of s ta te  power to a p- 
point a representative, a senator, or president for the  
union’). Through the Elections Clause, the C onstitution 
delegated to the  S ta tes the power to regulate  the ‘Times, 
Places and  M anner of holding Elections for Senators and 
R epresentatives,” subject to a g ran t of au thority  to Co n- 
gress to ‘hiake or a lte r such Regulations.” Art. I, §4, cl. 1; 
see United States v. Classic, 313 U. S. 299, 315 (1941). No 
o ther constitutional provision gives the S tates au thority  
over congressional elections, and no such au thority  could 
be reserved under the Tenth A m endm ent. By process of 
elim ination, the S ta tes may regu la te  the incidents of such 
elections, including balloting, only w ithin the exclusive 
delegation of power under the Elections Clause.

W ith respect to the Elections Clause, petitioner argues 
th a t  Article VIII ‘Inerely regula tes the  m anner in which 
elections are held by disclosing inform ation about congres­
sional candidates.”17 As such, petitioner concludes, Article 
VIII is a valid exercise of M issouri delegated power.

We disagree. To be sure, the  Elections Clause g ran ts to 
the  S ta tes *broad power” to prescribe the procedural 
m echanism s for holding congressional elections. Tashjian 
v. Republican Party of Conn., 479 U. S. 208, 217 (1986); see 
also Smiley v. Holm, 285 U. S. 355, 366 (1932) ( I t  cannot be 
doubted th a t these comprehensive words embrace authority 
to provide a complete code for congressional elections’).

17 B rie f for P e ti tio n e r  28; see a lso  id., a t  38.

#
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Nevertheless, Article VUI falls outside of th a t g ran t of 
authority. As we made clear in  U. S. Term Limits, ‘the 
Fram ers understood the Elections Clause as a g ran t of 
authority  to issue procedural regulations, and not as a 
source of power to dictate electoral outcomes, to favor or 
disfavor a class of candidates, or to evade im portant consti­
tutional restra in ts.” 514 U. S., a t 833-834. Article VIII is 
not a procedural regulation. I t does not regulate the tim e of 
elections; it does not regulate the place of elections; nor, we 
believe, does it regulate the m anner of elections.18 As to the 
last point, Article VIII bears no relation to the ‘h ianner” of 
elections as we understand it, for in  our commonsense view 
th a t term  encompasses m atters like ‘hotices, registration, 
supervision of voting, protection of voters, prevention of 
fraud and corrupt practices, counting of votes, duties of 
inspectors and canvassers, and m aking and publication of 
election retu rns.” Smiley, 285 U. S., a t 366; see also U. S. 
Term Limits, Inc. v. Thornton, 514 U. S., a t 833. In short, 
Article VIII is not among ‘the num erous requirem ents as to 
procedure and safeguards which experience shows are 
necessary in order to em'orce the fundam ental righ t in ­
volved,” Smiley, 285 U. S., a t 366, ensuring th a t elections 
are ‘fair and honest,” and th a t ‘§ome sort of order, ra th e r 
than  chaos, is to accompany the democratic process,” Storer 
v. Brown, 415 U. S. 724, 730 (1974).

Rather, Article VIII is plainly designed to favor candi­
dates who are willing to support the particular form of a 
term  lim its am endm ent set forth in  its text and to disfavor 
those who either oppose term  limits entirely or would prefer 
a different proposal. Cf. Anderson v. Celebrezze, 460 U. S. 
780, 788, n. 9 (1983) (*We have upheld generally applicable

18Petitioner once shared our belief, when, in deposition testimony 
before the District Court, she admitted that Article VIII does not 
regulate the time, place, or manner of elections. App. 58.
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and evenhanded [ballot access] restrictions th a t protect the 
integrity and reliability of the electoral process itself). As 
noted, the sta te  provision does not ju s t ‘Instruct” each 
member of M issouri congressional delegation to promote in 
certain ways the passage of the specified term  limits 
am endm ent. I t also attaches a concrete consequence to 
noncompliance— the prin ting of the sta tem en t
‘DISREGARDED VOTERS’INSTRUCTIONS ON TERM 
LIMITS” by the  candidate^ nam e on all prim ary and ge n- 
eral election ballots. Likewise, a nonincumbent candidate 
who does not pledge to follow the instruction receives the 
ballot designation ‘DECLINED TO PLEDGE TO SUPPORT 
TERM LIMITS.”

In describing the two labels, the courts below have em ­
ployed term s such as pejorative,” ‘hegative,” ‘derogatory,” 
“intentionally intim idating,’ ” Particularly  harm ful,” p  o- 
litically dam aging,” ‘h serious sanction,” ‘h penalty,” and 
‘bfficial denunciation.” 191 F. 3d, a t 918, 919, 922, 925; 996 
F. Supp., a t 908; see id., a t 910, 916. The general counsel to 
petitioned office, no less, has denominated the labels as 
‘the Scarlet Letter.” App. 34-35. We agree with the sense 
of these descriptions. They convey the substantial political 
risk the ballot labels impose on current and prospective 
congressional members who, for one reason or another, fail 
to comply w ith the conditions set forth in Article VIII for 
passing its  term  limits am endm ent. Although petitioner 
now claims th a t the labels inerely” inform Missouri voters 
about a candidate^ compliance with Article VIII, she has 
acknowledged under oath th a t the ballot designations wouM 
handicap candidates for the U nited S tates Congress. Id., u\, 
66. To us, th a t is exactly the intended effect of Article VJII.

Indeed, it seems clear th a t the adverse labels handicap 
candidates b t  the most crucial stage in the election pro c- 
ess— the in stan t before the vote is cast.” Anderson v. Mar­
tin, 375 U. S. 399, 402 (1964). At the same time, ‘by d i- 
recting the citizeni attention to the single consideration” of
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the candidates’fidelity to term  limits, the labels imply th a t 
the issue ‘Is an  im portant— perhaps param ount— co.isidea- 
tion in the citizen^ choice, which may decisively influence 
the citizen to cast his ballot" against candidates branded as 
unfaithful. Ibid. While the precise damage the labels may 
exact on candidates is disputed between the parties, the 
labels surely place their targets a t a political disadvantage 
to unm arked candidates for congressional office.19 Thus, far

19T h a t m uch, apparen tly , also seem ed clear to m any M em bers of 
Congress opera ting  under Article VIII or sim ilar label laws adopted by 
o ther S ta tes, who consequently tailored th e ir  behavior to avoid the 
ballot designr dons. For example, in 1997, tne House of R e p re se n ta ­
tives voted on 11 different proposals to adopt a te rm  lim its am endm ent 
to the  Constitution; 7 of those proposals w ere d ictated  by voter in iti a- 
tives in  7 d ifferent S tales. R epresentative B lunt of M issouri introduced 
the  A rticle VIII version to ‘fensure th a t  m em bers of the M issouri 
delegation have the  ability  to vote for language th a t m eets a verbatim  
te s t of [the] M issouri A m endm ent"and thereby avoid 'the scarle t le tte r  
provision." 143 Cong. Rec. H494 (Feb. 12, 1997). However, because 
each of the  s ta te  in itia tives provided a sanction sim ilar to the  ballot 
labels included in A rticle VIII, some R epresen tatives explained th a t 
they w ere constra ined  to vote only for the  version endorsed by the 
voters of th e ir  S tates, and to vote aga inst differing versions proposed by 
congressional m em bers from o ther S tates, even though they w ere 
supportive of te rm  lim its generally. See, e.g., id., a t H486 (rem arks of 
Rep. H utchinson) ('I will vote against the  bill of the gen tlem an from 
Florida [Mr. McCollum], not because I am opposed to term  lim its bu t 
because th is  p articu la r resolution does not comply w ith the term  lim it 
instructions approved by the  voters and the people of A rkansas'); id., a t 
H490 (rem arks of Rep. Crapo) (“L ast Congress I supported  the McCo 1- 
lum  term  lim its bill th a t, as I said, supported a 12-year term  lim it. 
However, in th is  Congress I m ust oppose th is bill because of the in iti a- 
tive passed by the  people of the S ta te  of Idaho which requires me to 
oppose any  term  lim its m easure th a t does not have the  sam e se t of 
term  lim it conditions th a t are included in the in itiative th a t w as passed 
in  th e  S ta te ’). As R epresentative F ran k  of M assachusetts p u t it, 
‘[e]very Stated M em bers get to vote on th e ir  State! term  lim its so they 
m ake them  feel b e tte r  and  they do not get the scarle t le tte r.” Id., a t 
H487. Consequently, the  most popular proposal for such an  a m e n d ­
m ent, th a t  of R epresen tative McCollum of Florida, received 217 votes,
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from regulating the procedural m echanisms of elections, 
Article VIII attem pts to ‘dictate electoral outcomes.” U. S. 
Term Limits, Inc. v. Thornton, 514 U. S., a t 833-834. Such 
‘Regulation” of congressional elections simply is not autho r- 
ized by the Elections Clause.20

Accordingly, the judgm ent of the  Court of Appeals is 
affirmed.

It is so ordered.

10 fewer th a n  it had  in the  preceding Congress. Id., a t H511. As for 
th e  M issouri version, i t  suffered a 353-to-72 defeat. Id., a t  H497.

20At the  m argins, the parties have fought over w hether th e  E lections 
Clause is even applicable because it is a g ran t of power to 'bach S ta te  
by the  L eg isla tu re  th e re o f’ ar.d Article V III is  the product of referc n- 
dum. Com pare B rief for P etitioner 38, n. 46, w ith B rief for R esp o n ­
dents 12-13, n. 8. Of course, ‘[w jhenever the  te rm le  g is la tu re’is used 
in the C onstitu tion , i t  is necessary  to consider th e  n a tu re  of th e  p a r ­
ticu lar action in  view.” Smiley v. Holm, 285 U. S. 355, 366 (1932). 
Nevertheless, we need not delve into th is inquiry, as it is clear, for the 
reasons sta ted  in  the text, th a t Article VIII is not authorized by the 
Elections C laur"

In d iscussing th e  Elections Ch.use issue, respondents have also relied 
in p a rt on F ’^st A m endm ent cases upholding ‘time, place, an d  m anner" 
regulations of speech. Brief for R espondents 13-14. A lthough the 
Elections C lause uses the sam e p h rase  as th a t  branch of our F irs t 
A m endm ent ju r isp ru d ' nee, it by no m eans follows th a t such cases have 
any relevance to our uisposition of th is  case.
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JU S T IC E  KENN ED Y , c o n c u r r i n g .

I join th e  opinion of the  Court, holding §15 et seq, of 
Article VIII of the M issouri C onstitution violative of the 
C onstitution of the U nited S tates. I t  seem s appropriate, 
however, to add these brief observations w ith respect to 
P a r t  III of th e  opinion. The Court does not say th e  S ta tes 
are disabled from requesting specific action from Congress 
or from expressing th e ir  concerns to it. As th e  Court 
holds, however, the m echanism  the S ta te  seeks to employ 
here goes well beyond th is prerogative.

A S ta te  is not perm itted  to interpose itse lf between the 
people and th e ir N ational G overnm ent as it seeks to do 
here. W hether a Stated concern is w ith the proposed 
enactm ent of a constitutional am endm ent or an ordinary  
federal s ta tu te  it simply lacks the power to impose any 
conditions on the election of Senators and  R ep resen ta ­
tives, save neu tra l provisions as to the  time, place, and 
m anner of elections p u rsu an t to Article I, §4. As the Court 
observed in  U. S. Term Limits, Inc. v. Thornton, 514 U. S. 
779 (1995), the Elections C lause is a  ‘£ ran t of au thority  to 
issue procedural regulations,” and  not ‘h source of power 
to d ictate electoral outcomes, to favor or disfavor a class of 
candidates, or to evade im portan t constitu tional r e ­
s tra in ts .” Id., a t 833-834. The Elections C lause thus 
delegates bu t lim ited power over federal elections to the
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S tates. Id., a t 804. The Court rules, as it  must, th a t the 
am endm ents to Article VIII of the M issouri C onstitution 
do not regu la te  the  tim e or place of federal elections; 
ra th e r, those provisions are an  a ttem p t to control the 
actions of th e  Stated congressional delegation.

The dispositive principle in th is case is fundam ental to 
the  C onstitution, to the  idea of federalism , and to the  
theory of rep resen ta tive  governm ent. The principle is th a t 
Senators and  R epresentatives in the  N ational G overnm ent 
are responsible to th e  people who elect them , not to the  
S ta tes in  which they reside. The C onstitution was ratified 
by Conventions in the  several S tates, not by the  S ta tes  
them selves, U. S. Const., Art. VII, a historical fact and  a 
'onstitu tional im perative which underscore the proposi­
tion th a t  the  C onstitution was ordained and established 
by the  people of th e  U nited S tates. U. S. Const., pream ble. 
The idea of federalism  is th a t a N ational L egislature 
enacts laws which bind the peonle as individuals, no t as 
citizens of a S tate; and, it follows, freedom is m ost secure 
if the  people them selves, not the S ta tes as intern, 'd iaries, 
hold th e ir federal legislators to account for the conduct of 
th e ir office. If s ta te  enactm ents w ere allowed to condition 
or control certain  actions of federal legislators, accoun t­
ability  would be blurred, w ith the legislators having the 
excuse of saying th a t th„y did not act in the  exercise of 
th e ir  best judgm ent bu t simply in  conformance w ith  a 
s ta te  m andate. As noted in  the  concurring opinion in 
Thornton, ‘jnjothing in  the C onstitution or The F ederalist 
Papers . . . supports the  idea of s ta te  interference w ith the  
m ost basic rela tion  betw een the N ational G overnm ent and  
its citizens, the selection of legislative represen ta tives.” 
514 U. S., a t  842. Yet th a t is ju s t w hat M issouri seeks to 
do through its  law— to wield the power granted to it by the  
Elections Clause to handicap those who seek federal office 
by affixing pejorative labels next to th e ir nam es on the 
ballot if they do not pledge to support the S ta td  preferred
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position on a certain  issue. N either the design of the 
C onstitution nor sound principles of rep resen ta tive  gov­
ernm en t are consistent with the  righ t or power of a S ta te  
to in terfere w ith the direct line of accountability between 
the N ational Legislature and the people who elect it. For 
these reasons Article VIII is void.

This said, i t  m ust be noted th a t w hen the  C onstitu tion  
w as enacted, respectful petitions to legislators were an 
accepted mode of urging legislative action. See W. M iller, 
A rguing About Slavery 105-107 (1995). This rig h t is 
preserved to individuals (the people) in the F irs t A m end­
m ent. Even if a S tate, as an entity, is not itself protected 
by the Petition  Clause, there  is no principle prohibiting a 
s ta te  legislature from following a parallel course and  by a 
m em orial resolution requesting the Congress of the U nited 
S ta tes to pay heed to certain  s ta te  concerns. From the 
earliest days of our Republic to the p resent time, S ta tes 
have done so in the context of federal legislation. See, e.g., 
22 A nnals of Cong. 153-154 (1811) (reprinting a resolution 
by the  G eneral Assembly of the Comm onwealth of P e n n ­
sylvania requesting  th a t the charte r of the B ank of th e  
U nited S ta tes  not be renewed); 2000 Ala. Acts 66 ( re ­
questing targeted  relief for M edicare cuts); 2000 Kan. 
Sess. Laws ch. 186 (urging Congress to allow state- 
inspected m eat to be shipped in in te rs ta te  commerce). 
Indeed, the s ituation  was even more complex in th e  early 
days of our N ation, when Senators were appointed by 
s ta te  legislatures ra th e r  than  directly elected. A t th a t 
time, it appears th a t some sta te  legislatures followed a 
practice of instruc ting  the  Senators whom they had  a p ­
pointed to pass legislation, while only requesting th a t  the  
R epresentatives, who had been elected by the people, do 
so. See 22 A nnals of Cong. 153-154 (1811). I do not b e ­
lieve th a t the  s ituation  should be any different w ith r e ­
spect to a proposed constitutional am endm ent, and indeed 
history bears th is out. See, e.g., 13 A nnals of Cong. 95-96
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(1803) (reprin ting a resolution from the S tate  of V erm ont 
and the Commonwealth of M assachusetts requesting th a t 
Congress propose to the legislatures of the S tates a co n s ti­
tu tional am endm ent akin to the  Twelfth Amendm ent). 
The fact th a t the M embers of the F irs t Congress decided 
not to codify a righ t to in struc t legislative represen tatives 
does not, in  my view, prove th a t they intended to prohibit 
nonbinding petitions or m em orials by the S ta te  as an 
entity.

If  there  are to be cases in which a close question exists 
regarding w hether the S ta te  has exceeded its co n s titu ­
tional au thority  in attem pting  to influence congressional 
action, th is case is not one of them . In todajd case the 
question is not close. Here the S ta te  attem pts to in trude 
upon the relationship between the people and  the ir con­
gressional delegates by seeking to control or confine the  
discretion of those delegates, and the  interference is not 
permissible.

W ith these observations, I concur in the  Courts opinion.
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JUSTICE Tho m as , concurring in  P a rts  I and  IV and 
concurring in  the  judgm ent.

I continue to believe tha t, because they possess T e- 
served” powers, ‘the  people of the S ta tes need not point to 
any affirm ative g ran t of power in the  C onstitution in order 
to prescribe qualifications for th e ir representatives in 
Congress, or to authorize th e ir elected sta te  legislators to 
do so.” U. S. Term Limits, Inc. v. Thornton, 514 U. S. 779, 
846 (1995) (THOMAS, J., dissenting). For th is reason, I 
disagree w ith the Courts prem ise, derived from U. S. 
Term Limits, th a t  the S ta tes have no au thority  to regu la te  
congressional elections except for the  au thority  th a t the  
Constitution expressly delegates to them . See ante, a t  11. 
N onetheless, the parties conceded the  validity of th is 
prem ise, see Brief for Petitioner 25-26; B rief for Respo n- 
dents 12-13, and I therefore concur.
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No. 9 9 -9 2 9

REBECCA MCDOWELL COOK, PETITIO N ER v.
DONALD J. GRALIKE A N D  M IKE HARMAN

O N  W R IT  O F  C ER T IO R A R I TO  T H E  U N IT E D  ST A T E S C O U R T  O F  
A PP E A L S  FO R  T H E  E IG H T H  C IR C U IT

[F eb ru a ry  28, 2001]

C h i e f  J u s t i c e  R e h n q u i s t , w i t h  w h o m  J u s t i c e  O C  o n - 
N O R  j o i n s ,  c o n c u r r i n g  i n  t h e  j u d g m e n t .

I would affirm  the judgm ent of the Court of Appeals, bu t 
on the ground th a t M issouri Article VIII vio lates the  
F irs t A m endm ent to the  U nited S ta tes C onstitution. 
Specifically, I believe th a t Article VIII violates the  F irs t 
A m endm ent righ t of a political candidate, once lawfully on 
the  ballot, to have his nam e appear unaccom panied by 
pejorative language required  by the S tate. O ur ballot 
access cases based on F irs t A m endm ent grounds have 
rarely  distinguished between the  rights of candidates and 
the  rights of voters. In Bullock v. Carter, 405 U. S. 134, 
143 (1972), we said: ‘[T]he rights of voters and the rig h ts  
of candidates do not lend them selves to n ea t separation; 
laws th a t affect candidates always have a t least some 
theoretical, correlative effect on voters.” And in  Anderson 
v. Celebrezze, 460 U. S. 780, 787 (1983), we said th a t ‘Vo t- 
ers can asse rt th e ir preferences only through candidates or 
parties or both.” Actions such as the p resen t one cha 1- 
lenging ballot provisions have in most instances been 
brought by the candidates them selves, and no one q u es­
tions the  stand ing  of respondents G ralike and H arm on to
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raise  a F irs t A m endm ent challenge to such laws.*
Article I, §4, provides th a t ‘[tjhe Times, Places and 

M anner of holding Elections for Senators and R ep resen ta ­
tives, shall be prescribed in each S ta te  by the Legislature 
thereof . . . Missouri  justifies Article VIII as a ‘time, 
place, and  m anner” regulation of election. R estrictions of 
th is  kind are valid ‘Jjrovided th a t they are justified  w it 11- 
out reference to the  content of the regulated  speech, th a t 
they  are narrow ly tailored to serve a significant govern­
m ental in terest, and th a t they leave open am ple a l te rn a ­
tive channels for com m unication of the inform ation.” 
Clark v. Community for Creative Non-Violence, 468 U. S. 
288, 293 (1984). Missouri! Article VIII flunks two of 
these  th ree  requirem ents. Article VIII is not only not 
content neu tra l, bu t it actually  discrim inates on the  basis 
of viewpoint because only those candidates who fail to 
conform to the S ta te  position receive derogatory labels. 
The resu lt is th a t the S ta te  injects itse lf into the election 
process a t  an  absolutely critical point— the composition of 
the ballot, which is the last th ing the voter sees before he 
m akes his choice— and does so in a way th a t is not n eu tra l 
as to issues or candidates. The candidates who are th u s  
singled out have no m eans of replying to the ir designation 
which would be equally effective w ith the voter.

In  Anderson v. Martin, 375 U. S. 399 (1964), we held a 
Louisiana s ta t  ite requiring the designation of a cand i­
date^ race on the ballot violated the Equal Protection

*T he C o u rt o f A p p ea ls  up h e ld  th e i r  F ir s t  A m en d m en t c la im , b u t 
b ased  its  re a so n in g  on th e  view  th a t  th e  b a llo t s ta te m e n ts  w ere  'to  m- 
polled  sp eech ” by th e  c an d id a te , an d  th e re fo re  ra n  afoul of c a se s  su ch  
a s  Wooley v. Maynard, 430  U. S. 705 (1977). I do  no t ag ree  w ith  th e  
re a so n in g  o f th e  C o u rt of A ppeals. 1 do n o t believe a  re a so n ab le  vo te r, 
v iew ing  th e  b a llo t labe led  a s  A rtic le  V III req u ire s , w ould th in k  th a t  th e  
c a n d id a te  in  q u estio n  chose to  c h a ra c te riz e  h im se lf a s  h a v in g  'Uisr e- 
g a rd ed  v o tc .-s In s tru c tio n s”or a s  ‘h av in g  declined  to p ledge” to su p p o r t 
te rm  lim its .
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Clause. In describing the effect of such a designation, the 
Court said: ‘[B]y directing the citizens a tten tion  to the 
single consideration of race or color, the  S ta te  indicates 
th a t a candidate^ race or color is an im portan t— perhaps 
param oun t— consideration in the  citizen! choice, which 
may decisively influence th e  citizen to cast his ballot along 
racial lines.” Id., a t  402. So, too, here the S ta te  has cho ­
sen one and only one issue to com m ent on the  position of 
the candidates. D uring th e  cam paign, they m ay debate 
tax  reform , Social Security, national security, and a host of 
other issues; bu t w hen it  comes to the ballot on which one 
or the  o ther of them  is chosen, the  S ta te  is saying th a t  the 
issue of term  lim its is param ount. A lthough u tte red  in  a 
different context, w hat we said in  Police Department of 
Chicago v. Mosley, 408 U. S. 92, 96 (1972) is equally ap p li­
cable here: ‘[Government] may not select which issues are 
worth discussing or debating.”

If o ther M issouri officials feel strongly about the need 
for term  lim its, they  are free to urge rejection of ca n d i­
dates who do not share  th e ir view and refuse to ‘take the 
pledge.” Such candidates are able to respond to th a t sort 
of speech w ith speech of th e ir own. B ut the S tate  itse lf 
may not skew the ballot listings in  th is way w ithout v io ­
la ting  the  F irs t A m endm ent.
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Section
500. Findings and declarations.
505. Purpose and intent.
510. Ballot information for state legislators.
515. Ballot information for members of Congress.
520. Ballot information on term limit pledge for non-incumbents.
525. Designation.
530. Severability.
535. Short title.

R e v is o r 's  n o te s . AS 15.15.500 - 15.15.535 were enacted by 1996 Ballot Measure No. 4 and 
codified by the revisor of statutes in 1996.

E ffe c tiv e  d a te s . 1996 Ballot Measure No. 4, which proposed enactment of law codified as AS 
15.15.500 - 15.15.535, was approved by a majority of the voters in the November 5, 1996 election. It was 
certified on November 27,1996 and took effect February 25,1997.

O p in io n s  o f a tto rn e y  g e n e ra l. Under the authority of AS 44.62.060(b), the proposed regulations 
implementing AS 15.15.510, 15.15.515, 15.15.520, and 15.15.525 from Ballot Measure No. 4, SLA 1996,
are disapproved on the basis that the requirements imposed by those statutes impose additional
qualifications for Congressional office beyond those set out >n the United States Constitution. May 1, 1998 
Op. Att'y Gen.

Sec. 15.15.500. Findings r.nd declarations.

The People of the State of Alaska find and declare as follows:
(a) The People of Alaska voted by more than 62 percent to limit the terms of U.S. 

Representatives to three terms and limit U.S. Senators to two terms.
(b) The U.S. Supreme Court has ruled that an amendment to the U.S. Constitution is 

necessary to limit terms of members of Congress.
(c) There are two methods tc propose amendments to the U.S. Constitution that must then be 

ratified by three-fourths of the States, or 38. These methods are (1) for two-thirds of both houses 
of the United States Congress to so vote or (2) for 34 states to apply for an amendment 
convention to so vote.

(d) The Congress has refused to propose such an amendment, and by a clear majority 
defeated the same term limits passed by over 62 percent of the Voters of Alaska in 1994.

(e) The Congress has a clear conflict of interest in proposing term limits on themselves.
(§ 2 1996 Ballot Measure No. 4)

Sec. 15.15.505. Purpose and intent.

The purpose and intent in enacting AS 15.15.500 - 15.15.535 is to secure the following 
amendment under the provisions of Article V of the United States Constitution by informing 
voters of acts and omissions by candidates for congressional and legislative office with respect to
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said c on s titu tion a l am endm ent:

CONGRESSIONAL TERM LIMITS AMENDMENT
Section A. No person shall serve in the office of the United Slates Senator for more than two 

terms, but upon ratification, no person who has held the office of the United States Senator or 
who then holds the office shall serve in the office for more than one additional term.

Section B. No person shall serve in the office of United States Representative for more than 
three terms, but upon ratification no person who has held the office of United States 
Representative or who then holds the office shall serve for more than two additional terms.

Section. C. This article shall have no time limit within which it must be ratified to become 
operative upon the ratification of the legislatures of three-fourths of the States.

It is the further purpose and intent of AS 15.15.500 - 15.15.535 to instruct all candidates, 
including incumbents running for retention of office, to use all of his or her delegated powers to 
secure the amendment to the United States Constitution, as set forth above, and further to 
specifically instruct the legislature of the State of Alaska to support the following proposed 
application to Congress:

We, the people, and legislature of the State of Alaska, due to our desire to establish term 
limits on the Congress of the United States, hereby make application to Congress, pursuant to our 
power under Article V of the United States Constitution, to call an Article V Convention.

(§ 3 1996 Ballot Measure No. 4)

Reviso r's  notes. In 1996, in this section MAS 15.15.500 - 15.15.535" was substituted for “this 
legislation" and "this act" in order to reflect the codification of 1996 Ballot Measure No. 4.

Sec. 15.15.510. Ballot information for state legislators.

(а) All primary, special and general election ballots shall have "VIOLATED VOTER 
INSTRUCTION ON TERM LIMITS" printed adjacent to the name of any respective state 
senator or representative who during the preceding term of office:

(1) fails to vote in favor of the application set forth above when brought to a vote or;
(2) fails to second the application set forth above if it lacks for a second or;
(3) fails to vote in favor of bringing the application set forth above before any committee or 

subcommittee upon which he or she serves in the respective house or;
(4) fails to propose or otherwise bring to a vote of the full legislative body the application set 

forth above if it otherwise lacks a legislator who so proposes or brings to a vote of the full 
legislative body the application set forth above or;

(5) fails to vote against any attempt to delay, table or otherwise prevent a vote by the full 
legislative body of the application set forth above or;

(б) fails in any way to ensure that all votes on the application set forth above are recorded and 
made available to the public or;

(7) fails to vote against any change, addition or modification to the application set forth 
above or;

(8) fails to vote in favor of the amendment set forth above if it is sent to the states for 
ratification or;
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(9) fails to vote against any amendment with longer limits if such an am endm ent is sent to the 
state for ratification.

(b) The language "VIOLATED VOTER INSTRUCTION ON TERM  LIM ITS" when 
required by any o f subsections (1) through (7) shall not appear adjacent to the names of 
candidates for state legislatuic if the State o f Alaska has made an application to Congress for an 
Article V convention pursuant to the Act and such application has not been withdrawn, or if a 
Congressional Term  Limits Amendment has been submitted to the States for ratification.

(1) the State o f Alaska has made an application to Congress for an Article V amendment 
pursuant to the Act and such application has not been withdrawn or;

(2) the Congressional Term Limits Amendment set forth above has been subm itted to the 
states for ratification and has been ratified by this state or the A m endm ent set forth above has 
become part o f the United States Constitution.

(c) The language "VIOLATED VOTER INSTRUCTION ON TERM  LIM ITS" when 
required by subsection (8) or (9) shall not appear adjacent to the names o f candidates for state 
legislature if the State o f Alaska has ratified the proposed Congressional Term  Limits 
A m endm ent set forth above.

(d) The language "VIOLATED V OTER INSTRUCTION ON TERM  LIM ITS" when 
required by any o f subsections (1) through (9) shall not appear adjacent to the names of 
candidates for state legislature if the proposed Congressional Term  Lim its Am endm ent set forth 
above has becom e part of the United States Constitution.

(§ 4 1996 Ballot M easure No. 4)

Opinions of attorney general. The provisions of Ballot Measure 4 of the 1996 general election 
(codified at AS 15.15.510, 15.15.515,15.15.520, and 15.15.525)(requiring that candidates for public office 
be given the opportunity to take a term limits pledge and, if they refuse, the language "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" be printed adjacent to their name on the ballot) are 
unconstitutional and the implementing regulations are therefore also unconstitutional. May 1, 1998 Op. 
Att'y Gen.

Sec. 15.35.515. Ballot information for members of Congress.

(a) All primary, special and general election ballots shall have "VIOLATED VOTER 
INSTRUCTION ON TERM  LIMITS" printed adjacent to the name o f any United States Senator 
or Representative who during the preceding term of office:

(1) fails to vote in favor of the proposed Congressional Term  Lim its A m endm ent set forth 
above when brought to a vote or;

(2) fails to second the proposed Congressional Term  Limits A m endm ent set forth above if it 
lacks for a second before any proceeding o f the legislative body or;

(3) fails to propose or otherwise bring to a vote of the full legislative body the proposed 
Congressional Term  Limits Amendm ent set forth above if it otherw ise lacks a legislator who so 
proposes or brings to a vote of the full legislative body the proposed Congressional Term  Limits 
Amendm ent set forth above or;

(4) fails to vote in favor of all votes bringing the Congressional Term  Limits Am endm ent set 
forth above before any com m ittee of subcom m ittee o f the respective house upon which he or she 
serves or;
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(5) fails to reject any attempt to delay, table or otherw ise prevent a vote by the full legislative 
body o f the proposed Congressional Term Limits A m endm ent set forth above or;

(6) fails to abstain or vote against any proposed constitutional amendment that would 
increase term limits beyond those in the proposed Congressional Term Limits Am endm ent set 
forth above regardless o f any other actions in support o f the proposed Congressional Term  Lim its 
A m endm ent set forth above or;

(7) sponsors or cosponsors any proposed constitutional am endm ent or law that would 
increase term limits beyond those in the proposed Congressional Term  Limits Am endm ent set 
forth above or;

(8) fails in any way to ensure that all votes on the proposed Congressional Term  Limits 
Amendm ent set forth above are recorded and made available to the public.

(b) The language "VIOLATED VOTER INSTRUCTION ON TERM  LIMITS" shall not 
appear adjacent to the names of candidates for Congress if the Congressional Term  Lim its 
Am endm ent set forth above is before the states for ratification or has become part of the U nited 
States Constitution.

(§ 5 1996 Ballot M easure No. 4)

Opinions of attorney general. The provisions of Ballot Measure 4 of the 1996 general election 
(codified at AS 15.15.510, 15.15.515, 15.15.520, and 15.15.525)(requiring that candidates for public office 
be given the opportunity to take a term limits pledge and, if they refuse, the language "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" be printed adjacent to their name on the ballot) are 
unconstitutional and the implementing regulations are therefore also unconstitutional. May 1, 1998 Op. 
Att'y Gen.

Sec. 15.15.520. Ballot information on term limit pledge for non-incumbents.

(a) N on-incum bent candidates for United States Senator and Representative, and state 
senator and representative shall be given an opportunity to take a "Term Limits" pledge regarding 
Term Limits each time they file to run for such office. Those who decline to take the "Term 
Limits" pledge shall have "DECLINED TO TA K E PLED G E TO SUPPO RT TERM  LIM ITS" 
printed adjacent to their name on every primary and general election ballot.

(b) The "Term Limits" pledge shall be offered to non-incum bent candidates for U nited States 
Senator and Representative, and to non-incumbent candidates for state senator and representative 
until a Constitutional Amendment which limits the num ber o f terms o f United States Senators to 
no more than two and United States Representatives to no more than three shall have becom e 
part of our United States Constitution.

( c )  T h e  “T e rm  L i m i t s "  p l e d g e  t h a t  e a c h  n o n - i n c u m b e n t  c a n d i d a t e ,  s e t  f o r t h  a b o v e ,  
s h a l l  b e  o f f e r e d  i s  a s  f o l l o w s :

X s u p p o r t  t e r m  l i m i t s  a n d  p l e d g e  t o  u s e  a l l  my l e g i s l a t i v e  p o w e r s  t o  e n a c t  t h e  
p r o p o s e d  C o n s t i t u t i o n a l  A m en d m en t s e t  f o r t h  i n  t h e  C o n g r e s s i o n a l  T e r m  L i m i t s  A c t  o f  
1 9 9 6 .  I f  e l e c t e d ,  I  p l e d g e  t o  v o t e  i n  s u c h  a  w ay  t h a t  t h e  d e s i g n a t i o n  “VIOLATED VOTER 
INSTRUCTION ON TERM L IM IT S "  w i l l  n o t  a p p e a r  a d j a c e n t  t o  my n a m e .

S i g n a t u r e  o f  C a n d i d a t e

#
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(d) The language "DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS" shall 
not appear adjacent to the names of non-incumbent candidates for Congress or the legislature if 
the Congressional Term Limits Amendment set forth above has become part of the United States 
Constitution.
(§ 6 1996 Ballot Measure No. 4)

O pin ions of a ttorney general. The provisions of Ballot Measure 4 of the 1996 general election 
(codified at AS 15.15.510, 15.15.515, 15.15.520, and 15.15.525)(requiring that candidates for public office 
be given the opportunity to take a term limits pledge and, if they refuse, the language "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" be printed adjacent to their name on the ballot) are 
unconstitutional and the implementing regulations are therefore also unconstitutional. May 1, 1998 Op. 
Att'y Gen.

Sec. 15.15.525. Designation.

(a) The Lieutenant Governor and state election officials shall be responsible for making a 
determination as to whether state and federal legislators and non-incumbent candidates shall have 
placed adjacent to their name on the election ballot "VIOLATED VOTER INSTRUCTION ON 
TERM LIMITS" or "DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS".

(b) The determination as to whether or not "VIOLATED VOTER INSTRUCTION ON 
TERM LIMITS" or "DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS" shall be 
placed adjacent to a candidate's name shall be made at a time necessary to ensure placement of 
that designation on the ballot after a forty-five (45) day public comment period.

(c) If the official(s) with the authority to determine whether or not the designation 
"VIOLATED VOTER INSTRUCTION ON TERM LIMITS" or "DECLINED TO TAKE 
PLEDGE TO SUPPORT TERM LIMITS" shall be placed adjacent to a candidate's name 
choose(s) not to place such designation adjacent to the name of a senator or representative for 
state or federal office, any citizen may sue within the 45 day public comment period to have such 
a designation made. Upon the filing of a suit, such a designation shall be made unless the 
candidate or the official(s) responsible for determining whether or not the designation shall 
appear adjacent to the candidate's name can show by clear and convincing evidence that the 
candidate has met the requirements set forth in this amendment and therefore should not have the 
designation "VIOLATED VOTER INSTRUCTION ON TERM LIMITS" or "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" adjacent to the candidate's name.
(§ 7 1996 Ballot Measure No. 4)

Revisor's notes. In the last sentence of subsection (c), "'VIOLATED VOTER INSTRUCTION ON 
TERM LIMITS' or 'DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS’" appears after the last 
occurrence of "designation" even though it did not appear in the voter's pamphlet because the language 
was included in the text of the initiative as it was filed with the Lieutenant Governor's Office.

O p in ions of a ttorney general. The provisions of Eallot Measure 4 of the 1996 general election 
(codified at AS 15.15.510, 15.15.515, 15.15.520, and 15.15.525)(requiring that candidates for public office 
be given the opportunity to take a term limits pledge and, if they refuse, ‘ he language "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" be printed adjacent to their name on the ballot) are 
unconstitutional and the implementing regulations are therefore also unconstitutional. May 1, 1998 Op.
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If any portion, clause, or phrase of AS 15.15.500 - 15.15.535 is, for any reason, held to be 
invalid or unconstitutional by a court of competent jurisdiction, the remaining portions, clauses, 
and phrases shall not be affected, but shall remain in full force and effect.

(§ 8 1996 Ballot Measure No. 4)

Revisor's notes, in 1996, in this section "AS 15.15.500 - 15.15.535" was substituted for "this 
initiative" in order to reflect the 1996 codification of 1996 Ballot Measure No. 4.

Sec. 15.15.535. Short title.

AS 15.15.500 - 15.15.535 shall be known as and may be cited as "The Congressional Term 
Limits Act of 1996".

(§ 1 1996 Ballot Measure No. 4)

See. 15.15.530. Severability.

A rtic le  3. T E R M  L IM IT S  P L E D G E  F O R  C O N G R E S S IO N A L  A N D  
L E G IS L A T IV E  C A N D ID A T E S

Section
550. Findings and declarations.
555. Purpose and intent.
560. Term Limits Pledge.
565. Ballot information and implementation.
570. Severability.
575. Short title.

Revisor's notes. AS 15.15.550 - 15.15.575 were enacted by 1998 Ballot Measure No. 7 and 
codified by the revisor of statutes in 1999, at which time internal references were conformed to reflect the 
codification.

E ffective dates. 1998 Ballot Measure No. 7, § 1, which enacted this article, took effect on March 4,
1999.

Sec. 15.15.550. Findings and declarations.

The People of the State of Alaska find and declare as follows:
(1) polls of the People of Alaska indicate that a clear majority favor federal and state 

legislators serving only a limited number of years;
(2) The United States Congress and the Alaska Legislature have a clear conflict of interest in 

proposing term limits on themselves and have consistently refused to limit their own terms;
(3) the voters of Alaska want to elect federal and state legislators that pledge to limit their 

own terms;
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(4) the voters of Alaska want to know which candidates for the United States Congress and 
the Alaska Legislature support term limits and the concept of a citizen legislature.
(§ 1 1998 Ballot Measure No. 7)

Revisor's notes. In 1999, upon codification, the numbering of paragraphs (1)-(4) was substituted 
for (a)-(d) to conform to the style of the Alaska Statutes.

Sec. 15.15.555. Purpose and intent.

The purpose and intent in enacting AS 15.15.550 - 15.15.575 is to require the lieutenant 
governor to permit but not require any candidate for the United States Congress and the Alaska 
Legislature to submit to the lieutenant governor an executed copy of the applicable Term Limits 
Pledge set forth in AS 15.15.560 up until 15 days prior to the lieutenant governor's certification 
of the ballot in order for the ballot information set forth in AS 15.15.565(a), (b), and (c) to be 
included on that ballot.

(§ 1 1998 Ballot Measure No. 7)

■Sc-c. 15.15.560. Term Limits Pledge.

(a) The lieutenant governor shall permit but not require any candidate for the United States 
Congress and the Alaska Legislature to submit to the lieutenant governor an executed copy of the 
Term Limits Pledge set forth in (b) of this section up until 15 days prior to the lieutenant 
governor's certification of the ballot in order for the ballot information set forth in AS 
15.15.565(a), (b), and (c) to be included on that ballot.

(b) The Term Limits Pledge will be as set forth herein and will incorporate the applicable 
language in [ ] for the office the candidate seeks:

Term Limits Pledge for Candidates for the 

United States Congress
I voluntarily pledge not to serve in the United States [House of Representatives more than 3 

terms] [Senate more than 2 terms] after the effective date of this provision and authorize the 
Lieutenant Governor to notify the voters of this action by placing the applicable ballot 
information, "Signed TERM LIMITS pledge: Will serve no more than [3 terms] [2 terms]" or 
"Broke TERM LIMITS pledge" next to my name on every election ballot and in all state 
sponsored voter education material in which my name appears as a candidate for the office for 
which the pledge refers.

Signature Date

Term Limits Pledge for Candidates for the 

Alaska Legislature:
I voluntarily pledge not to serve in the Alaska Legislature for more than 8 years in any 16
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year period after the effective date of this provision and authorize the Lieutenant Governor to 
notify the voters of this action by placing the applicable ballot information, "Signed TERM 
LIMITS pledge: Will serve no more than 8 years" or "Broke TERM LIMITS pledge" next to my 
name on every election ballot and in all state sponsored voter education material in which my 
name appears as a candidate for the office for which the pledge refers.

Signature Date 

(§ 1 1998 Ballot Measure No. 7)

Sec. 15.35.565. Ballot information and implementation.

(a) The lieutenant governor shall place on every election ballot and in all srite sponsored 
voter education materia] the applicable ballot information, "Signed TERM LIMITS pledge: Will 
serve no more than [3 terms] [2 terms]" next to the name of any candidate for the office of 
United States Representative and United States Senator who has ever executed the Term Limits 
Pledge except when (c) of this section applies.

(b) The lieutenant governor shall place on every election ballot and in all state sponsored 
voter education material the ballot information, "Signed TERM LIMITS pledge: Will serve no 
more than 8 years" next lo the name of any candidate for the Alaska Legislature who has ever 
executed the Term Limits Pledge except when (c) of this section applies.

(c) The lieutenant governor shall place on every election ballot and in all state sponsored 
voter education material the ballot information, "Broke TERM LIMITS pledge" next to the name 
of any candidate who at any time executes the applicable Term Limits Pledge and thereafter 
qualifies as a candidate for a term that would exceed the number of terms or years set forth in the 
applicable Term Limits Pledge.

(d) For the purpose of this section, service in office for more than one-half of a term shall be 
deemed service for a term.

(e) The state-recognized proponent(s) and sponsor(s) of the initiative that enacted AS 
15.15.550 - 15.15.575 shall have standing to defend it.

(t) The lieutenant governor shall implement this section by rule as long as that rule does not 
alter the intent of this section.

(§ 1 1998 Ballot Measure No. 7)

Revisor's notes. In 1999, "the initiative that enacted AS 15.15.550 - 15.15.575" was substituted for 
"this initiative" to reflect the codification of 1998 Ballot Measure No. 7 as AS 15.15.550 - 15.15.575.

Sec. 15.15.570. Severability.

If any portion of this section is held invalid for any reason, the remaining portion to the 
fullest extent possible shall be severed from the void portion and given the fullest force and 
application.

(§ 1 1998 Ballot Measure No. 7)
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Introduced: 3/16/01 
Referred: State Affairs, Judiciary

A BILL 

FOR AN ACT ENTITLED

1 "An Act repealing statutory provisions relating to term limits and term limit pledges."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. AS 15.15.500, 15.15.505, 15.15.510, 15.15.515, 15.15.520, 15.15.525,

4 15.15.530, 15.15.535, 15.15.550, 15.15.555, 15.15.560, 15.15.565, 15.15.570, and 15.15.575

5 are repealed.

H O U S E  B I L L  NO. 189

IIB 0189a -1-
New Text Underlined [DELETED TEXT BRACKETED)

H B  189



ALASKA STATE LEGISLATURE
H O U S E  JU D IC IA R Y  C O M M IT T E E

Representative Norman Rokeberg, Chairman 
Representative Scott Ogan, Vice-Chairman 
Representative John Coghill 
Representative Jeannette James 
Representative Kevin Meyer 
Representative Ethan Berkowitz 
Representative Albert Kookcsh

Sponsor S tatem ent for HB 189

O n February 28, 2001, in a case entitled Cook v. Gralike, et al., the U nited States Suprem e 
C ourt ru led  tha t p rin ting  term  lim it pledges on the ballot next to a Congressional cand idate 's  
nam e is unconstitutional. The M issouri act which w as struck dow n required "DISREGARDED 
VOTERS' INSTRUCTION ON TERM LIMITS" to be prin ted  on ballots by the nam es of 
m em bers failing to take certain legislative acts in support of the proposed term  lim it 
am endm ent. It also p rovided  that "DECLINED TO PLEDGE TO SUPPORT TERM LIMITS" be 
prin ted  by the nam es of the non-incum bent candidates refusing to take a "Term  Lim it" p ledge 
to bring  abou t a specified "Congressional Term  Limits A m endm ent."

T hrough the Elections Clause, the Constitution delegated to the States the pow er lo 
regulate the "Tim es, Places, M anner of holding Elections for Senators and R epresentatives," 
subject to a g ran t of authority  to Congress to "m ake or alter such Regulations." The states m ay 
regulate the incidents of such elections, including balloting, only w ith in  the exclusive 
delegation of pow er under the Elections Clause.

The Suprem e C ourt found that the requirem ent of prin ting on the ballot a cand idate 's 
lack of acceptance of a term  lim it pledge w as not a procedural regulation. It d id  not regulate 
the time of elections; it d id  no t regulate the place of elections; nor did it regulate the m aim er of 
elections. Rather, the court found, the requirem ent w as plainly designed to favor candidates 
w ho are w illing to su ppo rt the particular form of a term  limits am endm ent, and  to disfavor 
those w ho  either oppose term limits entirely or w ho w ould  prefer a different proposal. The 
C ourt sta ted  that:

. .. i t  seem s clear that the adverse labels handicap candidates a t the 
m ost crucial state in the election process-the instant before the 
vote is cast. The labels im ply that the issue 'is an im portant- 
perhaps param ount-consideration in the citizen's choice, w hich 
m ay decisively influence the citizen to cast his ballot' against 
candidates branded as unfaithful. Thus far from regulating the 
procedural m echanism s of elections, the M issouri act attem pts to 
dictate electoral outcomes. Such 'regula tion ' of congressional 
elections sim ply is no t authorized by the 'Elections C lause.'

A laska statu tes AS 15.15.500-575 require tha t "VIOLATED VOTER INSTRUCTION O N  
TERM LIMITS" be prin ted  on the ballot adjacent to the nam e of any respective state senator or 
representative w ho failed to take appropriate action in support of a congressional term  lim it 
am endm ent to the constitution, during  the preceding term  of office. The sam e shall be prin ted

State Capitol 
Juneau, AK 99801-1182 
Telephone: (907)465-4990 
Fax: (907)465- 040

Heather M. Nobrega 
Counsel to Committee



on the ballot adjacent to the nam e of any U nited States Senator or R epresentative w ho also fails 
to take appropria te  action du ring  the preceding term.

N on-incum bent candidates for U nited States Senator and  Representative, and  state 
senator and  representative w ho decline to take a "Term  Lim its' p ledge shall have "DECLINED 
TO TAKE PLEDGE TO SUPPORT TERM LIMITS" p rin ted  adjacent to their nam e on every 
prim ary and  general election ballot.

A ny candidate for the U nited States Congress and  ihe Alaska Legislature is perm itted  to 
subm it to the lieutenant governor an executed copy of the Term  Limits P ledge set for in AS 
15.15.560(b). The lieutenant governor shall place on every election ballot "Signed TERM 
LIMITS pledge: Will serve no  m ore than [3 term sj [2 term s]" next to the nam e of any candidate 
w ho has ever executed the Term  Limits Pledge. In addition, "Broke TERM LIMITS pledge" 
shall be placed on every ballot next to the nam e of any candidate , w ho a t any time executes tlie 
applicable Term  Limits Pledge, and thereafter qualifies as a candidate for a term  tha t w ould  
exceed the num ber of term s or years set for in the applicable Term  Limits Pledge.

Since the Alaska statutes are so sim ilar to those of M issouri, this U nited States Suprem e 
C ourt ru ling  suggests tha t our statu tes are unconstitutional. This bill w ill repeal these 
unconstitutional statutes.

The com m ittee urges your support of this bill.
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Syllabus

NOTE: Whore it is feasible, a syllabus (hendnotc) w ill be released, as is 
being done in connection with this ease, nt the time the opinion is issued.
The syllabus constitutes no part o f the opinion o f the Court but has been 
prepared hy the Reporter u f Decisions for the convenience o f the reader.
See United States v. Detroit Timber i£ Lumber Co., 200 U . S. 321, 337.

S U P R E M E  C O U R T  O F  T H E  U N IT E D  S T A T E S

Syllabus

COOK v. GRALIKE ET A L .

CERTIORARI TO TH E UNITED STATES COURT OF APPEALS FOR 
TH E EIGHTH CIRCUIT

No. 99-929. A rgued November 6, 2000— Decided F ebruary  28, 2001

In U. S. Term Limits, Inc. v. Thornton, 514 U. S. 779, the Court held th a t 
an A rkansas law  prohibiting o therw ise eligible congressional c a n d i­
dates from appearing  on the  general election ballot if  they had a l ­
ready served two Senate term s or th ree  House term s was an  im pe r- 
m issible a ttem p t to add qualifications to congressional office ra th e r  
th a n  a perm issible exercise of the S ta td  Elections Clause power to 
regulate  the ‘Times, Places and  M anner of holding Elections for 
Senators and  R epresentatives," U. S. Const., A rt., I, §4, cl. 1. In re ­
sponse, M issouri voters adopted an  am endm ent to Article VIII of 
th e ir  S ta te  C onstitution designed to bring about a  specified ‘Co n- 
gressional T erm  Lim its A m endm ent” to the Federal Constitution. 
Among other things, Article VIII ‘In s tru c ts]"  M issouri Congress 
M em bers to use all the ir pow eis to pass the federal am endm ent; p r e ­
scribes th a t 'DISREGARDED VOTERS'INSTRUCTION ON TERM 
LIM ITS" be p rin ted  on ballots by the nam es of M em bers failing to 
take certa in  legislative acts in  support of the  proposed am endm ent; 
provides th a t D ECLIN ED  TO PLEDGE TO SUPPORT TERM LI M- 
ITS"be printed by the nam es of nonincum bent candidates refusing to 
take a T erm  Limit" pledge to perforin those acts if elected; and  d i- 
rccts the  M issouri Secretary of S ta te  (Secretary), the petitioner here, 
to determ ine and  declare w hether e ither sta tem en t should be prin ted  
by candidates’nam es. R espondent Gralike, a nonincum bent House 
candidate, sued to enjoin petitioner from im plem enting Article VIII 
on the ground it violated the Federal Constitution. The D istrict 
C ourt g ranted  G ralike sum m ary  judgm ent, and the E ighth  C ircuit a f- 
firined.

Held: Article VIII is unconstitu tional. Pp. 6-15.
(a) Because petitioned  argum ents th a t Article VIII is an  exercise
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of the people! rig h t to in stru c t th e ir  rep resen ta tives reserved by the 
T en th  A m endm ent, a s  well as a perm issib le regulation of the ‘lna n- 
ncr"of electing federal legislators u n d er the  Elections Clause, rely  on 
different sources of s ta te  power, the  C ourt reviews the distinction in 
k ind betw een reserved s ta te  powers and  those delegated to th e  S tates 
by the  C onstitution. The C onstitu tion  drcw s a basic distinction be­
tween the  powers of the newly created  Federal G overnm ent and  the 
powers re ta ined  by the pre-existing sovereign S tates. U. S. Term 
Limits, 514 U. S., a t  801. On the  one hand , such reta ined  powers 
proceed, not from the Am erican people, bu t from the people of the 
several S tates. They rem ain, afte r th e  Constitution! adoption, w hat 
they  w ere before, except insofar as they  are  abridged by th a t  in s tr  u- 
m ent. Sturges v. Crowninshield, 4 W heat. 122, 193. On the  o ther 
hand, th e  S ta te s  can exercise no powers springing exclusively from 
the N ational G overnm en t existence which th e  C onstitution did not 
delegate. Pp. 6-8.

(b) P e titioned  argum ent th a t Article VIII is a valid exercise of the 
S ta td  reserved power to give binding instructions to its  rep resen t a- 
tives is  unpersuasive for th ree  reasons. F irs t, the h istorical p rece­
dents on which she relies— concerning the p a r t instructions played in 
the Second Continental Congress, the Constitutional Convention, the 
early Congress, the selection of United S tates Senators before the Se v- 
enteenth Amendment! passage, and  the ratification of certain federal 
constitutional am endm ents—are  d istingu ishab le because, unlike A rti­
cle VIII, none of petitioned examples was coupled with an  express legal 
sanction for disobedience. Second, countervailing  historical evidence 
is provided by the  fact th a t the F irs t Congress rejected a proposal to 
in se rt a  right of the people 'to instruct the ir representatives”into w hat 
would become the F irs t Amendment. Third, and  of decisive sign ifi­
cance, th e  m eans employed to issue th e  instructions, ballots for co n ­
gressional elections, a re  unacceptable un less Article VIII is a p e rm is­
sible exercise of the State! power to regu la te  the m anner of holding 
congressional elections. Pp. 8-10.

(c) The federal offices a t s tak e  a rise  from the  C onstitution itself. 
See U. S. Term Limits, 514 U. S., a t  805. Because any  s ta te  au th o r­
ity  to regulate  election to those offices could not precede th e ir  very 
creation by the  Constitution, such power had  to be delegated to the 
S tates, ra th e r  th a n  reserved un d er the  T enth  A m endm ent. Id., a t  
804. No constitu tional provision o ther th a n  the Elections C lause 
gives the  S ta te s  au tho rity  over congressional elections. By process of 
elim ination  then , die S ta tes m ay regu la te  the  incidents of such e lec ­
tions, including balloting, only w ith in  the exclusive delegation of 
th e ir  Elections Clause power. The C ourt d isagrees w ith petitioned  
arg u m en t th a t Article VIII is a valid exercise of th a t power in th a t  it
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regulates the ‘inanner” in which elections are held by disclosing i n- 
form ation about congressional candidates. The Clause g ran ts  to the 
S ta te s  “broad power" to prescribe the procedural m echanism s for 
holding congressional elections, e.g., Tashjian v. Republican Parly of 
Conn., 479 U. S. 208, 217, but does not authorize them to dictate elec­
toral outcomes, to favor or disfavor a class of candidates, or to evade i in- 
portan t constitutional restra in ts , U. S. Term Limits, 514 U. S., a t  833 - 
834. Article VIII is not a  procedural regulation. It does not control the 
‘Inanner’’of elections, for th a t term  encompasses m atters like notices, 
registration, supervision of voting, and other requirem ents as to proc e- 
dure and safeguards which experience shows are necessary to enforce 
the fundam ental right involved. See, e.g., Smiley v. Holm, 285 U. S. 
355, 366. R ather, Article VIII is plainly designed to favor candidates 
who are willing to support the particular form of a term  limits am en d ­
m ent set forth in  its tex t and to disfavor those who either oppose term  
lim its entirely or would prefer a  different proposal. Cf. Anderson v. 
Celebrezze, 460 U. S. 780, 788, n. 9. It not only 'in stru c ts]” M issouri 
congressional M embers to promote the passage of ’he specified term  
lim its am endm ent, but also attaches a concrete consequence to non- 
compliance—  th e  printing of an adverse label by the candidate! nam e 
on ballots. The two labels impose substan tia l political risk on candi­
dates who fail to comply with Article VIII, handicapping them  a t  the 
most crucial stage in the election process— the instan t before the vote is 
cast, Anderson v. Martin, 375 U. S. 399, 402. And, by directing the citi­
zen! attention to the single consideration of the candidatcs’fidclity to 
te rm  limits, the labels imply th a t the issue is an  im portant— perhaps 
param ount— consideration in the  citizen! choice. Ibid. Article VIII 
th u s a ttem pts to ’dictate electoral outcomes.” U. S. Term Limits, 514 
U. S., a t  833-834. Such icgulation" of congressional elections is not 
authorized by the Elections Clause. Pp. 11-15.

191 F. 3d 911, affirmed.

STEVENS, J ., delivered the opinion of the Court, in which SCALIA, 
K e n n e d y ,  G in sd u k g ,  and B k b y e r ,  J J .,  joined, in which S o u t e k ,  J., 
joined, as to P a r ts  I, II, and  IV, and in which THOMAS, J ., joined as  to 
P a r ts  I an d  IV. KENNEDY, J., filed a concurring opinion. TllOMAS, J., 
filed an opinion concurring in p a r t  and concurring in the judgm ent. 
REIINQUIST, C. J ., filed an  opinion concurring in the judgm ent, in which 
OC ONNOR, J ., joined.
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NOTICE : This opinion is subject to formal revision before publication in tho 
pre lim inary p rin t o f the United States Reports. Readers nre requested to 
notify the Reporter o f Decisions, Supreme Court o f the United States, Wash­
ington, D. C. 20543, o f any typographical o r other formal e rrors, in order 
thnt corrections may be made before the pre lim inary print goes to press.

S U P R E M E  C O U R T  O F  T H E  U N IT E D  S T A T E S

No. 99-929

REBECCA MCDOWELL COOK, PETITIO N ER v.
DONALD J. GRALIKE AND MIKE HARMAN

ON WRIT OF CERTIORARI TO TH E UNITED STATES COURT OF 
APPEALS FOR TH E EIGHTH CIRCUIT

[February 28, 2001]

JU S T IC E  STEV EN S d e l i v e r e d  t h e  o p i n i o n  o f  t h e  C o u r t .

In  U. S. Term Limits, Inc. v. Thornton, 514 U. S. 779 
(1995), we reviewed a challenge to an A rkansas law th a t 
prohibited the  nam e of an  otherw ise eligible candidate for 
th e  U nited S tates Congress from appearing  on the general 
election ballot if he or she had already served th ree term s 
in the House of R epresentatives or two term s in the Se n- 
ate. We held th a t the ballot restriction was an  indirect 
a ttem p t to impose term  lim its on congressional incum ­
bents th a t  violated the Qualifications Clauses in Article I 
of the C onstitution ra th e r th an  a perm issible exercise of 
th e  Stated power to regulate the T im es, Places and  Ma n- 
ner of holding Elections for Senators and R epresentatives” 
w ithin the m eaning of Article I, §4, cl. 1.

In  response to th a t decision, the voters of M issouri 
adopted in 1996 an am endm ent to Article V III1 of the ir 
S ta te  Constitution designed to lead to the adoption of a

1 We sha ll follow the  pai ties’practice of referring  to the  am endm ent 
as ‘Article VIII” even though it m erely added new §§15 through 22 to 
th e  pre-existing  article.
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specified ‘Congressional Term  Lim its A m endm ent” to the 
Federal Constitution. A t issue in  th is case is the  constit u- 
tionality  of Article VIII.

I

A rticle VIII ‘lnstruct[s]” each M em ber of M issou ri 
congressional delegation ‘to use all of h is or her delegated 
powers to pass the Congressional Term  Lim its A m end­
m ent” se t forth in §16 of the Article. Mo. Const., Art. VIII, 
§17(1). T h a t proposed am endm ent would lim it service in 
the U nited S ta tes Congress to th ree  term s in the H ouse of 
R epresentatives and two term s in the S en a te .2

Three provisions in Article VIII combine to advance its 
purpose. Section 17 prescribes th a t the s ta tem en t 
‘DISREGARDED VOTERS’ INSTRUCTION ON TERM 
LIM ITS” be prin ted  on all p rim ary and general ballots 
ad jacent to the  nam e of a Senator or R epresentative who 
fails to take any one of eight legislative acts in support of 
the proposed am endm ent.3 Section 18 provides th a t the

- The full text of the proposed amendment is as follows:
'Congressional Term Limits Amendment
‘(a) No person shall serve in the office of United States Representa­

tive for more than three terms, but upon ratification of this amendment 
no person who has held the office of the United States Representative 
or who then holds the office shall serve for more than two additional 
terms.

‘(1)) No person shall serve in the office of United States Senator for 
more than two terms, but upon ratification of this amendment no 
person who has held the office of United States Senator or who then 
holds the office shall serve in the office for more than one additional 
term.

'(c) Any state may enact by state constitutional amendment longer 
or shorter limits than those specified in sectiond’orblicrcin.

‘(d) This article shall have no time limit within which it must be 
ratified to become operative upon the ratification of the legislatures of 
three-fourths of the several States.”

:1 Section 17(2) provides that the statement shall be printed 'hdjacent 
to the name of any United States Senator or Representative who:
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sta tem en t ‘DECLINED TO PLEDGE TO SUPPORT 
TERM LIM ITS” be prin ted  on all p rim ary  and general 
election ballots next to the  nam e of every nonincum bent 
congressional candidate who refuses to take a 'Term 
Lim it” pledge th a t commits the candidate, if elected, to 
perform ing the legislative acts enum erated  in §17.4 And 
§19 directs the M issouri Secretary of S ta te  to determ ine 
and declare, p u rsu an t to §§17 and 18, w hether either

'(a) fa ils  to  vo te  in  favor of th e  p roposed  C ongressional T e rm  L im its  
A m en d m en t s e t  fo rth  above w hen  b ro u g h t to a vo te  or;

‘(b) fa ils  to  second th e  proposed  C ongressional T e rm  L im its  A m e n d ­
m e n t s e t fo rth  above if  i t  lacks for a second  before a n y  p roceed ing  of th e  
leg is la tive  body oi-;

‘(c) fa ils  to propose o r  o th e rw ise  b rin g  to  a  vote o f th e  full leg is la tive  
body th e  proposed  C ongressional T e rm  L im its  A m en d m en t s e t fo rth  
above if i t  o th e rw ise  lacks a  leg is la to r w ho so p roposes o r b rin g s  to  a 
vote o f th e  fu ll leg is la tiv e  body th e  proposed  C ongressional T erm  L im its  
A m en d m en t s e t fo rth  above or;

‘(d) fa ils  to vote in  favor o f a ll v o tes  b rin g in g  th e  proposed C o n g re s­
sional T e rm  L im its  A m en d m en t s e t  fo rth  above before an y  com m ittee  
o r subcom m ittee  o f th e  respec tive  h o u se  u p o n  w hich  he  o r sh e  serves or;

'(e) fa ils  to re jec t an y  a tte m p t to  delay , tab le  o r o th e rw ise  p re v e n t a 
vote by th e  fu ll leg is la tiv e  body of th e  p roposed  C ongressional T erm  
L im its  A m en d m en t s e t  fo rth  above or;

‘(0  fa ils  to  vo te  a g a in s t an y  p roposed  co n s titu tio n a l a m e n d m e n t th a t  
w ould e s ta b lish  longer te rm  lim its  th a n  th o se  in  th e  proposed C ongre s- 
s ional T erm  L im its  A m en d m en t s e t  fo rth  above re g a rd le ss  o f an y  o th e r  
ac tions in  su p p o r t of th e  proposed  C ongressional T erm  L im its  A m e n d ­
m en t s e t fo rth  above or;

‘(g) sponso rs  o r  cosponsors a n y  proposed  co n s titu tio n a l a m e n d m e n t 
o r law  th a t  w ould in c rease  te rm  lim its  beyond those  in th e  proposed 
C ongressional T e rm  L im its  A m en d m en t s e t  fo rth  above or;

'(h) fa ils  to e n su re  th a t  a ll vo tes on C ongressional T erm  L im its  a re  
recorded  a n d  m ade av a ilab le  to th e  public."

4 T he  p ledge, co n ta in ed  in §1S(3), reads:
‘I su p p o r t te rm  lim its  an d  p ledge to u se  a ll m y leg isla tive  pow ers to 

e n a c t th e  p roposed  C o n s titu tio n a l A m en d m en t s e t  fo rth  in  th e  T erm  
L im its  A ct o f 199(5. I f  elec ted , I p ledge to  vote in  such  a w ay  th a t  th e  
d es ig n a tio n  D ISR E G A R D E D  V O T E R S’ IN ST R U C T IO N  O N  T E R M  
LIMITSVvill no t a p p e a r  ad jac en t to m y nam e."
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s ta tem en t should be prin ted  alongside the nam e of each 
candidate for Congress.5

Respondent Don G ralike was a nonincum bent candidate 
for election in  1998 to the U nited S ta tes House of R ep re ­
sentatives from M issouri Third Congressional D istrict. 
A m onth a fte r Article VIII w as am ended, respondent 
brought su it5 in  the U nited S ta tes D istrict Court for the 
W estern D istric t of M issouri to enjoin petitioner, the 
Secretary of S ta te  of M issouri, from im plem enting the 
Article, which the com plaint alleges violates several provi­
sions of the  Federal Constitution.

The D istric t Court decided the case on the pleadings, 
g ran ting  GralikeS motion for sum m ary judgm ent. The 
court first held th a t Article VIII contravened the Q ualifi­
cations C lauses of Article I of the  Federal Constitution 
because it 'has the sole purpose of creating additional 
qualifications for Congress indirectly and has the likely 
effect of handicapping a class of candidates for Congress." 
996 F. Supp. 917, 920 (1998); see 996 F. Supp. 901, 905- 
909 (1998). The court fu rth e r held th a t Article VIII places 
an  im perm issible burden on the candidates’F irst Amen d- 
m ent righ t to speak freely on the  issue of term  lim its by

5 Section 19(5) perm its a voter to appeal to the M issouri Suprem e 
C ourt a determ ination  th a t a s ta te m en t should not be placed next to a 
candidate! nam e, and §19(6) allows a candidate to appeal to the S ta td  
h ighest court a determ ination  th a t  such a s ta te m en t should be printed. 
In c ith e r case, c lear and convincing evidence is required  to dem onstrate 
th a t  the s ta te m en t does not belong on the ballot adjacent to the c a n d i­
date! nam e.

The rem a in d er of Article VIII provides for autom atic repeal of the 
A rticle should the  specified Congressional Term  L im its A m endm ent be 
ratified , §20; exclusive ju risd ic tion  of challenges to the A m endm ent in 
the  S uprem e C ourt of M issouri, §21; an d  severance of ‘hny portion, 
clause, or p h rase”of Article VIII th a t  is declared invalid, §22.

0 A lthough responden t intended to run  for Congress when he filed 
su it, u n d er M issouri law  he could not formally file a declaration for 
candidacy u n til F eb ruary  1998. App. 25-26.
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‘£>unish[ing] candidates for speaking out against te rra  
lim its” through pu tting  ‘hegative words next to th e ir 
nam es on the  ballot,” and by lis[ing] the  th re a t of being 
disadvantaged in the  election to coerce candidates into 
tak ing  a position on the term  lim its issue.” 996 F. Supp., 
a t 910; see 996 F. Supp., a t 920. Lastly, the court found 
Article VIII to be an indirect and unconstitu tional a ttem p t 
by the people of M issouri to in terject them selves into the 
am ending process authorized by Article V of the Federal 
Constitution. In  doing so, the court endorsed the re a so n ­
ing of o ther decisions invalidating provisions sim ilar to 
Article VIII on the ground th a t negative ballot designa­
tions ‘{flace an  undue influence on the legislator to vote in 
favor of term  lim its ra th e r  than  exercise his or her own 
independent judgm ent as is contem plated by Article V.” 
996 F. Supp., a t  916; see 996 F. Supp., a t  920.7 Accord­
ingly, the court perm anently  enjoined petitioner from 
enforcing §§15 through 19 of Article VIII.

The U nited S tates Court of Appeals for the E ighth  
C ircuit affirm ed.8 Like the D istrict Court, it found th a t 
Article VIII ‘th rea ten s  a penalty  th a t is serious enough to 
compel candidates to speak— the potential political dan- 
age of the ballot labels"; ‘keeks to impose an additional 
qualification for candidacy for Congress and does so in a 
m anner which is highly likely to handicap term  lim it 
opponents and o ther labeled candidates’! and  ‘fcoerce[s] 
legislators into proposing or ratifying a particu lar consti-

7 S ec League of Women Voters of Me. v. Gwadosliy, 966 F. S upp . 52 
(Me. 1997); Donovan v. Priest, 931 S. W. 2d 119 (Ark. 1996).

8 W hile tlie  ap p ea l w as pend ing , re sp o n d en t G ra lik e  w ith d rew  from  
tho  1998 elec tion  a n d  re sp o n d e n t H arm on , a  n o n in cu m b en t c a n d id a te  
in  th e  2000 R epub lican  cong ressiona l p r im a ry  in th e  S ev en th  D is tr ic t o f 
M issouri, in te rv en ed  as  nn  appellee . In  view  of H arm on! p a rtic ip a tio n , 
th e re  is no  co n ten tio n  th a t  th is  case  is moot. See Storer v. Brown, *115 
U. S, 724, 737, n . 8 (1974).
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tu tional am endm ent” in violation of Article V . 191 F. 3d 
911, 918, 924, 925 (1999). The Court of A ppeals also 
observed th a t, contrary  to the Speech or D ebate C lause in 
Art. I, §6, cl. 1, of the Federal Constitution, A rticle VIII 
‘bstablishes a regim e in which a s ta te  officer— the  secre­
ta ry  of s ta te— is perm itted  to judge and punish M em bers 
of Congress for th e ir legislative actions or positions.” 191 
F. 3d., a t  922.9

A lthough the Court of A ppeals’decision is consistent 
w ith the views of o ther courts th a t have passed on sim ilar 
voter in itia tiv es ,10 the im portance of the case prom pted 
our g ran t of certiorari. 529 U. S. 1065 (2000).

II
A rticle VIII fu rthers the States in terest in adding a

‘••Although Ju d g e  H ansen, d issen ting  in part, though t th a t  §§17 
through 19 should be severed, leaving the rest of Article VIII in tact, the 
m ajority  declined to do so. 191 F. 3d, a t  926, n. 12. P etitioner does not 
contend here  th a t  any p a r ts  of Article VIII should be severed if  found 
unconstitu tional, b u t ra th e r  urges us to uphold the provision In  its 
en tirety ," Reply B rief for P etitioner 1-2.

10 See Miller v. Moore, 169 F. 3d 1119 (CAS 1999) (N ebraska in itia ­
tive inva lida ted  on A rticle V and right-to-vote grounds); Barker v. 
Hazclline, 3 F. Supp. 2d 1008 (SD 1998) (South D akota in itia tive  
invalidated  on Article V, F irs t A m endm ent, Speech or D ebate Clause, 
and  due process grounds); League of Women Voters of Me. v. Gwudosky, 
966 F. Supp. 52 (Me. 1997) (M aine in itiative invalidated  on A rticle V 
grounds); Bramberg v. Jones, 20 Cal. 4th 1045, 978 P. 2d 1240 (1999) 
(California in itia tive  invalidated  on Article V grounds); Morrissey v. 
State, 951 P. 2d 911 (Colo. 1998) (Colorado in itia tive invalidated  on 
Article V and  G uaran tee  C lause grounds); Simpson v. Ccnarrusa, 944 
P. 2d 1372 (Idaho 1997) (Idaho in itia tive invalidated  on Speech or 
D ebate C lause and  s ta te  constitu tional grounds, b u t did not violate 
Article V); Donovan v. Priest, 326 Ark. 353, 931 S. W. 2d 119 (1996) (in 
preelection challenge, A rkansas in itiative invalidated  on Article V 
grounds); Inre Initiative Petition No. 364, 930 P. 2d 186 (Okla. 1996) 
(Oklahom a in itia tive  invalidated  on Article V and s ta te  constitu tional 
grounds).
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te rm  lim its am endm ent to the Federal C onstitution in two 
ways. I t encourages M issouri congressional delegation to 
support such an  am endm ent in order to avoid an  unfavor­
able ballot designation w hen runn ing  for reelection. And 
it  encourages the  election of represen tatives who favor 
such an am endm ent. Petitioner argues th a t Article VIII is 
an  exercise of the ‘bight of the people to in s truc t” the ir 
rep resen ta tives reserved by the  Tenth  A m endm ent,11 and 
th a t it is a perm issible regulation of the ‘inanner” of 
electing federal legislators w ithin the  au thority  delegated 
to the  S ta tes  by the Elections Clause, Art. I, §4, cl. I .12 
Because these two argum ents rely on different sources of 
s ta te  power, it  is appropriate a t the ou tset to review the 
distinction in kind between powers reserved to the  S ta tes 
and  those delegated to the S tates by the  Constitution.

As we discussed a t  length in U. S. Term Limits, the  
C onstitu tion ‘draw s a basic distinction between the po w- 
ers of the  newly created Federal G overnm ent and the 
powers re ta in ed  by the pre-existing sovereign S tates.” 514 
U. S., a t 801. On the one hand, in the words of Chief 
Ju stice  M arshall, ‘it was neither necessary nor proper to 
define the powers reta ined  by the S tates. These powers 
proceed, not from the people of America, bu t from the 
people of the several S tates; and rem ain, afte r the ad o p ­
tion of the constitution, w hat they were before, except so 
far as they m ay be abridged by th a t in strum en t,” Sturges 
v. Crowninshield, 4 Wheat. 122, 193 (1819). The text of the 
Tenth  Am endm ent delineates this principle:

‘The powers not delegated to the  U nited S ta tes by the 
C onstitution, nor prohibited by it to the S tates, are r e ­
served to the S tates respectively, or to the people.”

On the  o ther hand, as Justice Story observed, ‘the

11 B rief for P etitioner 25, and n. 37; see Reply B rief for P e titio n er 4.
12 B rief for P e titioner 28, 38; Reply Brief for P etitioner <1, 8.
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sta tes  can exercise no powers whatsoever, which exclu­
sively spring out of the existence of the national govern­
ment, which the constitution did not delegate to them .” 1 
Com m entaries on the Constitution of the U nited S ta tes 
§627 (3d ed. 1858) (hereinafter Story). Simply put, ‘[n]o 
s ta te  can say, th a t it has reserved, w hat it never p o s­
sessed.” Ibid.

Ill*
To be persuasive, petitioned argum ent th a t Article VIII 

is a valid exercise of the Stated reserved power to give 
binding instructions to its representatives would have to 
overcome th ree  hurdles. F irst, the historical precedents 
on which she relies for the proposition th a t the S tates 
have such a reserved power are distinguishable. Second, 
there is countervailing historical evidence. Third, and  of 
decisive significance, the m eans employed to issue the 
instructions, ballots for congressional elections, are u n a c ­
ceptable unless Article VIII is a perm issible exercise of the 
S ta td  power to regulate the m anner of holding elections 
for Senators and  Representatives. Only a brief com m ent 
on the first two points is necessary.

Petitioner relies heavily on the part instructions played in 
the Second Continental Congress, the Constitutional Con­
vention, the early Congress, the selection of United S tates 
Senators before the passage of the Seventeenth A m end­
ment, and the ratification of certain federal constitutional 
am endm ents.13 However, unlike Article VIII, none of pe ti­
tioned examples was coupled with an  express legal san  c- 
tion for disobedience.1'1 At best, as an amicus curiae for

* JUSTICE SoUTEll does n o t jo in  th is  P a r t  o f th e  C ourts opinion.
‘•''Brief for P e titio n e r 10-17.
'• 'F o r exam p le , tho  P rov incia l C ongress o f N o rth  C aro lin a  p a ssed  th e  

follow ing in s tru c tio n  on A pril 12, 1776: “Resolved, T h a t  th e  D eleg a te s  
for th is  Colony in  th e  C o n tin en ta l C ongress be em pow ered  to  concu r 
w ith  th e  D elega tes  o f th e  o th e r  C olonies in  d ec la rin g  In d ep en d en cy ,
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petitioner points out, and as petitioner herself acknowl­
edges, such historical instructions a t one point in the early 
Republic may have had ‘de facto binding force” because it 
m ight have been ‘{lolitical suicide” not to follow them. 15 
This evidence falls short of dem onstrating th a t either the 
people or the S tates had a right to give legally binding, i.e., 
nonadvisory, instructions to their representatives th a t the 
Tenth Am endm ent reserved, much less th a t such a right 
would apply to federal representatives. See U. S. Term 
Limits, Inc. v. Thornton, 514 U. S., a t 802 (Tenth Amend­
m ent ‘fcould only ileserve’th a t which existed before’); c f. 
McCulloch . Maryland, 4 W heat. 316, 430 (1819) (rejecting 
argum ent th a t S tates had reserved power to tax corpora­
tions chartered by Congress because an ‘Original righ t to 
tax”such federal entities ‘hever existed’).

Indeed, contrary  evidence is provided by the fact th a t 
the F irst Congress rejected a proposal to in se rt a righ t of 
the people 'to instruct their representatives” into w hat 
would become the F irst Amendment. 1 Annals of Cong. 732 
(1789). The fact th a t the proposal was made suggests th a t 
its proponents thought it necessary, and the fact th a t it was 
rejected by a vote of 41 to 10, id., a t 747, suggests th a t we 
should give weight to the views of those who opposed the 
proposal. I t was their view th a t binding instructions would 
underm ine an  essential a ttribu te  of Congress by eviscerat­
ing the deliberative nature of th a t National Assembly. See,

and  form ing foreign alliances, reserv ing  to th is  Colon}' th e  sole and 
exclusive rig h t of forming a C onstitution and  Law s for th is  C olony . . . . "  
5 A m erican Archives 860 (P. Force ed. 1844).

,r' Brief for Professor Kris W. Kobach as Amicus Curiae 5, 13; see Brief 
for Petitioner 14, n. 13. B ut see 1 Annals of Cong. 744 (1789) (rem arks of 
Rep. Wadsworth) (‘I have known, myself, th a t [instructions] have been 
disobeyed, and yet the representative was not brought to account for it; on 
the contrary, he was caressed and re-elected, while those who have obeyed 
them , contrary to their private sentim ents, have ever after been despised 
for it’)
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e.g., id., a t 735 (rem arks of Rep. Sherm an) (‘[W]hen the 
people have chosen a representative, it is his duty to m eet 
others from the different parts of the Union, and consult, 
and agree with them  to such acts as are for the general 
benefit of the whole community. If they were to be guided 
by instructions, there would be no use in  deliberation; all 
th a t a m an would have to do, would be to produce his i n ­
structions, and lay them on the table, and let them  speak for 
him ’). As a result, Jam es Madison, then  a Representative 
from Virginia, concluded th a t a righ t to issue binding in ­
structions would ‘bun the risk of losing the whole system.” 
Id., a t  739; see also id., a t 735 (rem arks of Rep. Clymer) 
(proposed right to give binding instructions was ‘h most 
dangerous principle, u tterly  destructive of all ideas of an 
independent and deliberative body, which are essential 
requisites in  the Legislatures of free Governments’). 16 

In any event, even assum ing the  existence of the  r e ­
served righ t th a t petitioner asserts  (and th a t Article VIII 
falls w ithin its  am bit), the question rem ains w hether the 
S ta te  may use ballots for congressional elections as a 
m eans of giving its instructions binding force.

lcOf course, whether the members of a representative assembly 
should be bound by the views of their constituents, or by their own 
judgment, is a matter that has been the subject of debate since even 
before the Federal Union was established. For instance, in his classic 
speech to the electors of Bristol, Edmund Burke set forth the latter 
view:

‘To del iver a n  opinion is the rig h t of all men; th a t of constituen ts is a 
weighty and respectable opinion, which a rep resen ta tive  ought alw ays 
to rejoice to hear; and which he ought alw ays m ost seriously to c o n ­
sider. B u t au tho rita tive  instructions; m andates issued, which the 
m em ber is bound blindly and  im plicitly to obey, to vote, nnd to argue 
for, though con trary  to the  c learest conviction of his judgm en t and 
conscience, these a rc  th ings u tte rly  unknow n to the  law s of th is land, 
and  which arise from a fundam ental m istake of the  whole order and 
tenor of our constitution." The Speeches of the R ight Hon. Edm und 
B urke 130 (J. B urke ed. 1867).
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IV
The federal offices a t stake ‘hris[e] from the C onstit u- 

tion itself.” U. S. Term Limits, Inc. v. Thornton, 514 U. S., 
a t 805. Because any s ta te  au thority  t , regu la te  election to 
those offices could not precede th e ir very creation by the 
Constitution, such power ‘had to be delegated to, ra th e r  
th a n  reserved by, the S tates.” Id., a t 804. Cf. 1 Story 
§627 (‘It is no original prerogative of s ta te  power to a p- 
point a represen tative , a senator, or p residen t for the 
union’). Through the  Elections Clause, the C onstitution 
delegated to the S tates the power to regu late  the  ‘Times, 
Places and  M anner of holding Elections for Senators and 
R epresentatives,” subject to a g ran t of au thority  to Co n- 
gress to ‘Inake or a lte r such Regulations.” Art. I, §4, cl. 1; 
see United States v. Classic, 313 U. S. 299, 315 (1941). No 
other constitu tional provision gives the S ta tes au thority  
over congressional elections, and no such au thority  could 
be reserved under the Tenth A m endm ent. By process of 
elim ination, the S tates m ay regula te the incidents of such 
elections, including balloting, only w ithin  the exclusive 
delegation of power under the  Elections Clause.

W ith respect to the Elections C lause, petitioner argues 
th a t Article VIII ‘lnerely regulates the m anner in which 
elections are held by disclosing inform ation about congres­
sional candidates.”17 As such, petitioner concludes, Article 
VIII is a valid exercise of M issouri delegated power.

We disagree. To be sure, the  Elections C lause g ran ts  to 
the S ta tes ‘broad power” to prescribe the procedural 
m echanism s for holding congressional elections. Tashjian 
v. Republican Party of Conn., 479 U. S. 208, 217 (1986); see 
also Smiley v. Holm, 285 U. S. 355, 366 (1932) ( I t  cannot be 
doubted th a t these comprehensive words embrace authority  
to provide a complete code for congressional elections’).

17 Brief for Petitioner 28; see also id., at 38.
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Nevertheless, Article VIII falls outside of th a t g ran t of 
authority. As we made clear in U. S. Term Limits, ‘the 
Fram ers understood the Elections Clause as a g ran t of 
authority  to issue procedural regulations, and not as a 
source of power to dictate electoral outcomes, to favor or 
disfavor a class of candidates, or to evade im portant consti­
tutional restra in ts.” 514 U. S., a t 833-834. Article VIII is 
not a procedural regulation. I t does not regulate the tim e of 
elections; it does not regulate the place of elections; nor, we 
believe, does it  regulate the m anner of elections.18 As to the 
last point, Article VIII bears no relation to the ‘Inanner” of 
elections as we understand it, for in our commonsense view 
th a t term  encompasses m atters like ‘hotices, registration, 
supervision of voting, protection of voters, prevention of 
fraud and corrupt practices, counting of votes, duties of 
inspectors and canvassers, and m aking and publication of 
election re tu rns.” Smiley, 285 U. S., a t 366; see also U. S. 
Term Limits, Inc. v. Thornton, 514 U. S., a t 833. In  short, 
Article VIII is not among ‘the num erous requirem ents as to 
procedure and safeguards which experience shows are 
necessary in  order to enforce the fundam ental righ t in ­
volved,” Smiley, 285 U. S., a t 366, ensuring th a t elections 
are ‘fair and honest,” and th a t ‘tom e sort of order, ra th e r 
th an  chaos, is to accompany the democratic process,” Storer 
v. Brown, 415 U. S. 724, 730 (1974).

Rather, Article VIII is plainly designed to favor candi­
dates who are willing to support the particular form of a 
term  lim its am endm ent set forth in its text and to disfavor 
those who either oppose term  limits entirely or would prefer 
a different proposal. Cf. Anderson v. Celebrezze, 460 U. S. 
780, 788, n. 9 (1983) (“We have upheld generally applicable

18P e t i t io n e r  o n c e  s h a r e d  o u r  b e lie f, w h e n , in  d e p o s i tio n  te s t im o n y  
b e fo re  th e  D is t r i c t  C o u r t ,  s h e  a d m i t te d  t h a t  A r t ic le  V III  d o es  n o t  
r e g u la te  th o  t im e , p la c e , o r  m a n n e r  o f  e le c tio n s . A p p . 58.
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and evenhanded [ballot access] restrictions th a t protect the 
integrity and reliability of the electoral process itself). As 
noted, the sta te  provision does not ju s t ‘Instruct” each 
member of M issouri congressional delegation to promote in 
certain ways the passage of the specified term  lim its 
am endm ent. I t also attaches a concrete consequence to 
noncompliance— the printing of the statem ent
‘DISREGARDED VOTERS’INSTRUCTIONS ON TERM 
LIMITS” by the candidate; nam e on all prim ary and  ge n- 
eral election ballots. Likewise, a nonincum bent candidate 
who does not pledge to follow the instruction receives the 
ballot designation ‘DECLINED TO PLEDGE TO SUPPORT 
TERM LIMITS ”

In  describing the two labels, the courts below have em ­
ployed term s such as ‘pejorative,” ‘hegative,” ‘derogatory,” 
‘intentionally  intim idating,’ ” ‘particularly harm ful,” ‘p o- 
litically damaging,” ‘h serious sanction," ‘h penalty,” and 
‘bfficial denunciation.” 191 F. 3d, a t 918, 919, 922, 925; 996 
F. Supp., a t 908; see id., a t 910, 916. The general counsel to 
petitioners office, no less, has denom inated the labels as 
‘the Scarlet Letter.” App. 34-35. We agree with the sense 
of these descriptions. They convey the substantial political 
risk  the ballot labels impose on current and prospective 
congressional members who, for one reason or another, fail 
to comply with the conditions set forth in Article VIII for 
passing its term  lim its am endm ent. Although petitioner 
now claims th a t the labels ‘Inerely” inform M issouri voters 
about a candidate^ compliance with Article VIII, she has 
acknowledged under oath th a t the ballot designations would 
handicap candidates for the United S tates Congress. Id,., a t 
66. To us, th a t is exactly the intended effect of Article VIII.

Indeed, i t  seems clear th a t the adverse labels handicap 
candidates ‘ht the most crucial stage in  the election pro c- 
ess— the in stan t before the vote is cast.” Anderson v. Mar­
tin, 375 U. S. 399, 402 (1964). A t the same time, Ly d i- 
recting the citizen! attention to the single consideration”of
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the candidates’fidelity to term  limits, the labels imply th a t 
the issue ‘Is an im portant— perhaps param ount— considea- 
tion in the citizens choice, which may decisively influence 
the citizen to cast his ballot”against candidates branded as 
unfaithful. Ibid. While the precise dam age the labels may 
exact on candidates is disputed between the parties, the 
labels surely place their targets a t a political disadvantage 
to unm arked candidates for congressional office.19 Thus, far

,9 T h a t  m u c h , a p p a r e n t ly ,  a lso  se e m e d  c le a r  to  m a n y  M e m b e rs  o f  
C o n g re s s  o p e r a t in g  u n d e r  A r t ic le  V III  o r  s im ila r  la b e l  la w s  a d o p te d  by 
o th e r  S ta te s ,  w ho  c o n s e q u e n tly  ta i lo re d  th e i r  b e h a v io r  to  a v o id  th e  
b a llo t  d e s ig n a t io n s .  F o r  e x a m p le , in  1997 , th e  H o u se  o f  R e p r e s e n ta ­
tiv e s  v o te d  o n  11 d if f e re n t  p ro p o sa ls  to  a d o p t  a  t e r m  l im its  a m e n d m e n t  
to  th e  C o n s t i tu t io n ;  7 o f th o se  p ro p o sa ls  w e re  d ic ta te d  b y  v o te r  in i t i  a- 
t iv e s  in  7 d i f f e re n t  S ta te s .  R e p re s e n ta t iv e  B lu n t  o f  M is s o u r i  in tro d u c e d  
th e  A r t ic le  V III  v e rs io n  to  'b n s u re  t h a t  m e m b e rs  o f  th e  M is s o u r i  
d e le g a tio n  h a v e  th e  a b il i ty  to  v o te  fo r la n g u a g e  t h a t  m e e ts  a  v e r b a t im  
te s i  o f [tho] M is s o u r i  A m e n d m e n t" a n d  th e re b y  a v o id  ‘th e  s c a r l e t  l e t t e r  
p ro v is io n .” 143 C ong . R ec. H 4 9 4  (F eb . 12, 1997). H o w ev e r, b e c a u se  
e a c h  o f  th e  s t a te  in i t ia t iv e s  p ro v id e d  a  s a n c tio n  s im ila r  to  th e  b a llo t  
la b e ls  in c lu d e d  in  A r t ic le  V III , so m e  R e p r e s e n ta t iv e s  e x p la in e d  t h a t  
th e y  w e re  c o n s t r a in e d  to  v o te  o n ly  fo r th e  v e rs io n  e n d o r s e d  b y  th e  
v o te r s  o f  t h e i r  S ta te s ,  a n d  to  v o te  a g a in s t  d if fe r in g  v e rs io n s  p ro p o se d  by  
c o n g re s s io n a l  m e m b e rs  f ro m  o th e r  S ta te s ,  e v e n  th o u g h  th e y  w e re  
s u p p o r t iv e  o f  te r m  l im its  g e n e ra lly . S ee , e.g., id., a t  I I4 8 6  ( r e m a r k s  o f  
R e p . H u tc h in s o n )  ('I w ill v o te  a g a in s t  th e  b ill o f  th e  g e n tle m a n  fro m  
F lo r id a  [M r. M cC o llu m ], n o t  b e c a u se  I  a m  o p p o se d  to  te rm  l im its  b u t  
b e c a u s e  t h is  p a r t i c u l a r  r e s o lu tio n  d o es n o t  c o m p ly  w ith  th e  te rm  l im i t  
in s t r u c t io n s  a p p ro v e d  by  th e  v o te r s  a n d  th e  p e o p le  o f A r k a n s a s ’); id., a t  
I I4 9 0  ( r e m a rk s  o f R ep . C ra p o ) (‘L a s t  C o n g re ss  I s u p p o r te d  th e  M cC o 1- 
lu m  te r m  l im its  b ill t h a t ,  a s  I s a id ,  s u p p o r te d  a  1 2 -y c a r te r m  lim it.  
H o w ev e r, in  th is  C o n g re ss  I m u s t  o p p o se  th is  b ill b e c a u se  o f  th e  in i t i  a- 
tiv e  p a s s e d  by  th e  p e o p le  o f  th e  S ta te  o f  Id a h o  w h ic h  r e q u ir e s  m e  to  
o p p o se  a n y  te r m  l im its  m e a s u re  t h a t  d o e s  n o t  h a v e  th e  s a m e  s e t  o f 
te rm  l im i t  c o n d it io n s  t h a t  a r e  in c lu d e d  in  th e  in i t ia t iv e  t h a t  w a s  p a s s e d  
in  th e  S t a te ’). A s  R e p re s e n ta t iv e  F r a n k  o f M a s s a c h u s e t t s  p u t  i t ,  
'[e ]v e ry  S ta te )  M e m b e rs  g e t  to  v o te  on  t h e i r  S ta te )  te r m  l im i ts  so  th e y  
m a k e  th e m  feel b e t t e r  a n d  th e y  do  n o t  g e t  th e  s c a r l e t  l e t t e r .” Id., a t  
11487. C o n se q u e n tly ,  th e  m o s t p o p u la r  p ro p o sa l fo r su c h  a n  a m e n d ­
m e n t ,  t h a t  o f  R e p r e s e n ta t iv e  M cC o llu m  o f  F lo r id a , re c e iv e d  2 1 7  v o te s ,
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from regulating the procedural mechanisms of elections, 
Article VIII attem pts to ‘dictate electoral outcomes.” U. S. 
Term Limits, Inc. v. Thornton, 514 U. S., a t 833-834. Such 
‘{regulation”of congressional elections simply is not autho r- 
ized by the Elections Clause.20

Accordingly, the judgm ent of the Court of Appeals is 
affirmed.

It is so ordered.

10 fe w e r  t h a n  i t  h a d  in  th e  p re c e d in g  C o n g re ss . Id., a t  11511. A s  fo r 
t h e  M is s o u r i  v e rs io n , i t  su f fe re d  a  3 5 3 -to -7 2  d e fe a t.  Id., a t  H 4 9 7 .

20A t  th e  m a r g in s ,  th e  p a r t i e s  h a v e  fo u g h t  o v e r  w h e th e r  t h e  E le c tio n s  
C la u s e  is  e v e n  a p p lic a b le  b e c a u se  i t  is  a  g r a n t  o f  p o w e r to  'b ach  S t a te  
by  th e  L e g is la tu r e  t h e r e o f ’ n n d  A rtic le  V III  is  th e  p ro d u c t  o f r e fe r e  n- 
d u m . C o m p a re  B r ie f  fo r P e t i t io n e r  38 , n . 4 6 , w i th  B r ie f  fo r  R e s p o n ­
d e n ts  1 2 -1 3 , n . 8. O f c o u rse , ‘[w jh e n e v e r  th e  te r m  le  g i s l a tu r c ’is  u s e d  
in  th e  C o n s t i tu t io n ,  i t  is  n e c e s s a ry  to  c o n s id e r  t h e  n a tu r e  o f  th e  p a r ­
t ic u la r  a c t io n  in  v iew ."  Smiiey v. Holm, 285  U . S . 355, 3 6 6  (1932). 
N e v e r th e le ss , w e  n e e d  n o t  d e lv e  in to  th is  in q u iry , a s  i t  is  c le a r , fo r th e  
r e a s o n s  s ta te d  in  th e  te x t, t h a t  A rtic le  V III  is  n o t  a u th o r iz e d  by  th e  
E le c tio n s  C lau se .

In  d is c u s s in g  th e  E le c tio n s  C la u s e  is su e ,  r e s p o n d e n ts  h a v e  a ls o  r e lie d  
in  p a r t  on  F i r s t  A m e n d m e n t  c a s e s  u p h o ld in g  ‘t im e , p lac e , a n d  m a n n e r "  
r e g u la t io n s  o f  sp e e c h . B r ie f  fo r R e s p o n d e n ts  1 3 -1 4 . A l th o u g h  th e  
E le c tio n s  C la u s e  u s e s  th e  s a m e  p h r a s e  a s  t h a t  b r a n c h  o f  o u r  F i r s t  
A m e n d m e n t  ju r is p r u d e n c e ,  i t  by  n o  m e a n s  fo llow s t h a t  su c h  c a s e s  h a v e  
a n y  re le v a n c e  to  o u r  d isp o s i t io n  o f  th is  case .
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REBECCA MCDOWELL COOK, PETITIO N ER v.
DONALD J. GRALIKE A N D  MIKE HARMAN

O N  W R IT  O F  C E R T IO R A R I T O  T H E  U N IT E D  S T A T E S  C O U R T  O F  
A P P E A L S  F O R  T H E  E IG H T H  C IR C U IT

[F e b ru a ry  28, 2001]

J u s t i c e  K e n n e d y , c o n c u r r i n g .

I join the  opinion of the Court, holding §15 et seq. of 
Article VIII of the M issouri C onstitution violative of the 
Constitution of the U nited S tates. I t  seems appropriate, 
however, to add these brief observations w ith respect to 
P a rt III of the opinion. The Court does not say the  S ta tes  
are disabled from requesting specific action from Congress 
or from expressing the ir concerns to it. As the  Court 
holds, however, the mechanism the S ta te  seeks to employ 
here goes well beyond this prerogative.

A S tate  is not perm itted to interpose itself between the 
people and  the ir N ational G overnm ent as i t  seeks to do 
here. W hether a Stated concern is with the proposed 
enactm ent of a constitutional am endm ent or an  ordinary  
federal s ta tu te  it simply lacks the power to impose any 
conditions on the election of Senators and R ep resen ta ­
tives, save neu tra l provisions as to the time, place, and 
m anner of elections p u rsuan t to Article I, §4. As the  Court 
observed in  U. S. Term Limits, Inc. v. Thornton, 514 U. S. 
779 (1995), the Elections Clause is a ‘jjran t of au thority  to 
issue procedural regulations,” and not ‘h source of power 
to dictate electoral outcomes, to favor or disfavor a class of 
candidates, or to evade im portan t constitu tional r e ­
s tra in ts .” Id., a t 833-834. The Elections C lause thus 
delegates but lim ited power over federal elections to the
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States. Id., a t 804. The Court ru les, as it must, th a t the 
am endm ents to Article VIII of the  M issouri C onstitution 
do not regulate the time or place of federal elections; 
ra th e r, those provisions are an a ttem p t to control the 
actions of the Stated congressional delegation.

The dispositive principle in th is case is fundam ental to 
the Constitution, to the idea of federalism , and to the 
theory of represen tative governm ent. The principle is th a t 
Senators and R epresentatives in the N ational G overnm ent 
are responsible to the people who elect them , not to the 
S tates in  which they reside. The Constitution was ratified 
by Conventions in  the several S tates, not by the S ta tes 
them selves, U. S. Const., Art. VII, a historical fact and a 
constitu tional im perative which underscore the proposi­
tion th a t the  Constitution was ordained and established 
by the people of the U nited S tates. U. S. Const., pream ble. 
The idea of federalism  is th a t a N ational Legislature 
enacts laws which bind the  people as individuals, not as 
citizens of a S tate; and, it follows, freedom is m ost secure 
if the  people them selves, not the S ta tes as in term ediaries, 
hold the ir federal legislators to account for the conduct of 
the ir office. If s ta te  enactm ents were allowed to condition 
or control certa in  actions of federal legislators, accoun t­
ability would be blurred, w ith the legislators having the 
excuse of saying th a t they did not act in the exercise of 
th e ir best judgm ent hu t simply in conformance w ith a 
s ta te  m andate. As noted in  the  concurring opinion in 
Thornton, ‘[njothing in the Constitution or The F ederalist 
P apers . . . supports the  idea of s ta te  interference w ith the 
m ost basic relation between the N ational G overnm ent and 
its citizens, the selection of legislative represen tatives.” 
514 U. S., a t 842. Yet th a t is ju s t w hat M issouri seeks to 
do through its law— to wield the power granted  to it by the 
Elections Clause to handicap those who seek federal office 
by affixing pejorative labels next to the ir nam es on the 
ballot if they do not pledge to support the S ta td  preferred
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position on a certain  issue. N either th e  design of the  
C onstitution nor sound principles of rep resen ta tive  gov­
ernm en t are consistent w ith the rig h t or power of a S ta te  
to in terfere  w ith the direct line of accountability betw een 
th e  N ational Legislature and the  people who elect it. For 
these reasons Article VIII is void.

This said, it m ust be noted th a t when the  C onstitu tion  
w as enacted, x-espectful petitions to legislators w ere an  
accepted mode of urging legislative action. See W. M iller, 
A rguing A bout Slavery 105-107 (1995). This rig h t is 
preserved to individuals (the people) in  the F irs t Amen d- 
m ent. Even if a S tate, as an  entity, is not itse lf protected 
by the Petition  Clause, there  is no principle prohibiting a 
s ta te  leg islature from following a parallel course and  by a 
m em orial resolution requesting  the Congress of the U nited 
S ta tes to pay heed to certain  s ta te  concerns. From the 
earliest days of our Republic to the p resen t time, S ta tes 
have done so in the context of federal legislation. See, e.g., 
22 A nnals of Cong. 153-154 (1811) (reprin ting  a resolution 
by the G eneral Assem bly of the Com m onwealth of P e n n ­
sylvania requesting  th a t the ch arte r of the  B ank of the 
U nited S ta tes  not be renewed); 2000 Ala. Acts 66 ( r e ­
questing ta rge ted  relief for M edicare cuts); 2000 Kan. 
Sess. Laws ch. 186 (urging Congress to allow state- 
inspected m eat to Le shipped in in te rs ta te  commerce). 
Indeed, the  situa tion  was even more complex in the early 
days of our N ation, w hen Senators were appointed by 
s ta te  leg islatures ra th e r  than  directly elected. A t th a t 
time, it appears th a t some s ta te  legislatures followed a 
practice of in struc ting  the Senators whom they  had  a p ­
pointed to pass legislation, while only requesting  th a t the 
R epresentatives, who had been elected by the people, do 
so. See 22 A nnals of Cong. 153-154 (1811). I do not b e ­
lieve th a t the s itua tion  should be any different w ith r e ­
spect to a proposed constitutional am endm ent, and indeed 
h istory  bears th is out. See, e.g., 13 A nnals of Cong. 95-96
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(1803) (reprin ting a resolution from the S ta te  of V erm ont 
and the Commonwealth of M assachusetts requesting  th a t 
Congress propose to the  legislatures of the S ta tes a co n sti­
tu tional am endm ent akin to the Twelfth Am endm ent). 
The fact th a t the M embers of the F irs t Congress decided 
not to codify a rig h t to in struc t legislative represen tatives 
does not, in my view, prove th a t they  in tended to prohibit 
nonbinding petitions or m em orials by th e  S ta te  as an  
entity.

If there  are to be cases in which a close question exists 
regarding w hether the S tate  has exceeded its  co n s titu ­
tional au thority  in attem pting  to influence congressional 
action, th is case is not one of them . In  todajd case the 
question is not close. Here the S ta te  a ttem pts to in trude 
upon the relationship  between the people and the ir con­
gressional delegates by seeking to control or confine the  
discretion of those delegates, and the  interference is not 
permissible.

W ith these observations, I concur in the Courls opinion.
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[F e b ru a ry  28 , 2001]

J U S T I C E  T h o m a s , c o n c u r r i n g  i n  P a r t s  I  a n d  I V  a n d  

c o n c u r r i n g  i n  t h e  j u d g m e n t .

I continue to believe tha t, because they possess T e- 
served”powers, ‘the people of the S ta tes need not point to 
any affirm ative g ran t of power in  the Constitution in  order 
to prescribe qualifications for the ir representatives in 
Congress, or to authorize their elected sta te  legislators to 
do so.” U. S. Term Limits, Inc. v. Thornton, 514 U. S. 779, 
846 (1995) (THOMAS, J „  dissenting). For this reason, I 
disagree w ith  the Court! premise, derived from U. S. 
Term Limits, th a t the S tates have no au tho rity  to regula te  
congressional elections except for the  au thority  th a t the 
C onstitu tion expressly delegates to them . See ante, a t 11. 
N onetheless, the parties conceded the validity of this 
prem ise, see Brief for Petitioner 25-26; Brief for R espon­
dents 12-13, and I therefore concur.
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REBECCA MCDOWELL COOK, PETITIO N ER v.
DONALD J. GRALIKE A N D  M IKE HARMAN
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C h i e f  J u s t i c e  R e h n q u i s t , w i t h  w h o m  J u s t i c e  O C  o n - 

N O R  j o i n s ,  c o n c u r r i n g  i n  t h e  j u d g m e n t .

I would affirm th e  judgm ent of the Court of Appeals, bu t 
on the  ground th a t M issouri Article VIII violates the  
F irs t A m endm ent to the U nited S ta tes Constitution. 
Specifically, I believe th a t Article VIII violates the  F irs t 
A m endm ent righ t of a political candidate, once lawfully on 
the ballot, to have his nam e appear unaccom panied by 
pejorative language required by the S tate. O ur ballot 
access cases based on F irst A m endm ent grounds have 
rare ly  d istinguished between the  rights of candidates and 
the righ ts of voters. In Bulloch v. Carter, 405 U. S. 134, 
143 (1972), we said: ‘[T]he rights of voters and  the righ ts 
of candidates do not lend them selves to n ea t separation; 
laws th a t affect candidates alw ays have a t least some 
theoretical, correlative effect on voters.” And in Anderson 
v. Celebrezze, 460 U. S. 780, 787 (1983), we said th a t  ‘Vo t- 
ers can asse rt the ir preferences only through candidates or 
parties or both.” Actions such as the p resent one cha 1- 
lenging ballot provisions have in m ost instances been 
brought by the candidates them selves, and no one q u es­
tions the stand ing  of respondents G ralike and  H arm on to
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raise a F irs t Am endm ent challenge to such laws.*
Article I, §4, provides th a t ‘[t]he Times, Places and 

M anner of holding Elections for Senators and  R ep resen ta ­
tives, shall be prescribed in  each S ta te  by th e  Legislature 
thereof . . . ” M issouri justifies Article VIII as a ‘time, 
place, and m anner” regulation of election. R estrictions of 
th is k ind are valid ‘jDrovided th a t they are justified  wit h- 
out reference to the content of the  regulated  speech, th a t 
they a"e narrow ly tailored to serve a significant govern­
m ental in terest, and th a t they leave open am ple a l te rn a ­
tive channels for communication of the inform ation.” 
Clark v. Community for Creative Non-Violence, 468 U. S. 
288, 293 (1984). M issouri Article VIII flunks two of 
these th ree requirem ents. Article VIII is not only not 
content neu tra l, bu t it actually d iscrim inates on the  basis 
of viewpoint because only those candidates who fail to 
conform to th e  States position receive derogatory labels. 
The resu lt is th a t the S tate  injects itse lf into the election 
process a t an  absolutely critical point— the composition of 
the ballot, which is the la st th ing  the voter sees before he 
m akes his choice— and does so in a way th a t is not neu tra l 
as to issues or candidates. The candidates who are  thus 
singled out have no m eans of replying to the ir designation 
which would be equally effective w ith the voter.

In  Anderson v. Martin, 375 U. S. 399 (1964), we held a 
Louisiana s ta tu te  requiring  the  designation of a cand i­
d a te  race on the ballot violated the Equal Protection

* T h e  C o u r t  o f  A p p e a ls  u p h e ld  t h e i r  F i r s t  A m e n d m e n t  c la im , b u t  
b a s e d  i t s  r e a s o n in g  on  th e  v iew  t h a t  th e  b a llo t  s t a te m e n t s  w e re  'bo im­
p e lle d  sp e e c h ” by  th e  c a n d id a te ,  a n d  th e re fo re  r a n  a fo u l o f c a s e s  su c h  
a s  Woolcy v. Maynard, ‘130 U. S . 703  (1977). I d o  n o t a g r e e  w i th  th e  
r e a s o n in g  o f  th e  C o u r t  o f  A p p e a ls . I do  n o t  b e lie v e  a  r e a s o n a b le  v o te r , 
v ie w in g  th e  b a llo t  la b e le d  a s  A r t ic le  V III  r e q u ir e s ,  w o u ld  t h in k  t h a t  th e  
c a n d id a te  in  q u e s t io n  c h o se  to  c h a r a c te r iz e  h im s e l f  a s  h a v in g  't l i s r  e- 
g a r d e d  v o tc r s I n s t r u c t io n s " o r  a s  ‘h a v in g  d e c l in e d  to  p le d g e ” to  s u p p o r t  
te r m  lim its .
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Clause. In describing the effect of such a designation, the 
Court said: ‘[B]y directing the citizen! atten tion  to the 
single consideration of race or color, the S ta te  indicates 
th a t a candidate! race or color is an im portan t— perhaps 
param oun t— consideration in the citizen! choice, which 
may decisively influence the citizen to cast his ballot along 
racial lines.” Id., a t 402. So, too, here  the S ta te  has cho ­
sen one and  only one issue to com m ent on the  position of 
the candidates. D uring the cam paign, they may debate 
tax reform, Social Security, national security, and a  host of 
o ther issues; bu t w hen it comes to the  ballot on which one 
or th e  o ther of them  is chosen, the  S ta te  is saying th a t the 
issue of term  lim its is param ount. Although u tte red  in a 
different context, w hat we said in Police Department of 
Chicago v. Mosley, 408 U. S. 92, 96 (1972) is equally ap p li­
cable here: ‘[Government] may not select which issues are 
w orth discussing or debating.”

If o ther M issouri officials feel sti’ongly about the need 
for term  lim its, they are free to urge rejection of c a n d i­
dates who do not share the ir view and refuse to ‘take the 
pledge." Such candidates are able to respond to th a t  sort 
of speech w ith speech of the ir own. But the  S tate  itself 
m ay not skew the ballot listings in th is way w ithout v io ­
la ting  the F irst Am endm ent.
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Article 2. CO N G R ESS IO N A L  T E R M  L IM IT S
Section
500. Findings and declarations.
505. Purpose and intent.
510. Ballot information for state legislators.
515. Ballot information for members of Congress.
520. Ballot information on term limit pledge for non-incumbents.
525. Designation.
530. Severability.
535. Short title.

R ev iso r 's  n o te s .  AS 15.15.500 - 15.15.535 were enacted  by 1996 Ballot M easure No. 4 and 
codified by the revisor of s tatutes in 1998.

Effective d a te s .  1996 Ballot M easure No. 4, which proposed enactm ent of law codified a s  AS 
15.15.500 - 15.15.535, was approved by a majority of the voters in the November 5, 1996 election. It was 
certified on November 27, 1996 and took effect February 25, 1997.

O p in ions  of a t to rn e y  general.  Under the authority of AS 44.62.060(b), the proposed regulations 
implementing AS 15.15.510, 15.15.515, 15.15.520, and 15.15.525 from Ballot M easure No. 4, SLA 1996, 
are disapproved on the basis that the requirements imposed by those statu tes impose additional 
qualifications for Congressional office beyond those set out in the United S ta tes Constitution. May 1, 1998 
Op. Att'y Gen.

Sec. 15.15.500. Findings and declarations.

The People of the State of Alaska find and declare as follows:
(a) The People of Alaska voted by more than 62 percent to limit the terms of U.S. 

Representatives to three terms and limit U.S. Senators to two terms.
(b) The U.S. Supreme Court has ruled that an amendment to the U.S. Constitution is 

necessary to limit terms o f  members of Congress.
(c) There are two methods to propose amendments to the U.S. Constitution that must then be 

ratified by three-fourths of the States, or 38. These methods are (1) for two-thirds of both houses 
of the United States Congress to so vote or (2) for 34 states to apply for an amendment 
convention to so vote.

(d) The Congress has refused to propose such an amendment, and by a clear majority 
defeated the same term limits passed by over 62 percent of the Voters o f  Alaska in 1994.

(e) The Congress has a clear conflict of interest in proposing term limits on themselves.

(§ 2 1996 Ballot Measure No. 4)

Sec. 15.15.505. Purpose and intent.

The purpose and intent in enacting AS 15.15.500 - 15.15.535 is to secure the following 
amendment under the provisions of Article V of the United States Constitution by informing 
voters of acts and omissions by candidates for congressional and legislative office with respect to
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CONGRESSIONAL TERM LIMITS AMENDM ENT
Section A. No person shall serve in the office o f  the United States Senator for more than two 

terms, but upon ratification, no person who has held the office of the United States Senator or 
who then holds the office shall serve in the office for more than one additional term.

Section B. No person shall serve in the office of United States Representative for more than 
three terms, but upon ratification no person who has held the office of United States 
Representative or who then holds the office shall serve for more than two additional terms.

Section. C. This article shall have no time limit within which it must be ratified to become 
operative upon the ratification of the legislatures of three-fourths of the States.

It is the further purpose and intent of AS 15.15.500 - 15.15.535 to instruct all candidates, 
including incumbents running for retention o f  office, to use all o f  his or her delegated powers to 
secure the amendment to the United States Constitution, as set forth above, and further to 
specifically instruct the legislature of the State of Alaska to support the following proposed 
application to Congress:

We, the people, and legislature of the State of Alaska, due to our desire to establish term 
limits on the Congress of the United States, hereby make application to Congress, pursuant to our 
power under Article V of the United States Constitution, to call an Article V Convention.

(§ 3 1996 Ballot Measure No. 4)

R e v iso r 's  n o te s .  In 1996, in this section "AS 15.15.500 - 15.15.535" was substituted for "this 
legislation" and  "this act" in order to reflect the codification of 1996 3a!lot M easure No. 4.

Sec. 15.15.510. Ballot information for state legislators.

(а) All primary, special and general election ballots shall have "VIOLATED VOTER 
INSTRUCTION ON TERM LIMITS" printed adjacent to the name o f  any respective state 
senator or representative who during the preceding term of office:

(1) fails to vote in favor of the application set forth above when brought to a vote or;
(2) fails to second the application set forth above if it lacks for a second or;
(3) fails to vote in favor of bringing the application set forth above before any committee or 

subcommittee upon which he or she serves in the respective house or;
(4) fails to propose or otherwise bring to a vote of the full legislative body the application set 

forth above if it othe- vise lacks a legislator who so proposes or brings to a vote o f  the full 
legislative body the application set forth above or;

(5) fails to vote against any attempt to delay, table or otherwise prevent a vote by the full 
legislative body of the application set forth above or;

(б) fails in any way to ensure that all votes on the application set forth above are recorded and 
made available to the public or;

(7) fails to vote against any change, addition or modification to the application set forth 
above or;

(8) fails to vote in favor of the amendment set forth above if it is sent to the states for 
ratification or;

said constitutional amendment:
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(9) fails to vote against any amendment with longer limits if such an amendment is sent to the 
state for ratification.

(b) The language "VIOLATED VOTER INSTRUCTION ON TERM  LIMITS" when 
required by any of subsections (1) through (7) shall not appear adjacent to the names of 
candidates for state legislature if the State o f  Alaska has made an application to Congress for an 
Article V convention pursuant to the Act and such application has not been withdrawn, or if a 
Congressional Term Limits Amendment has been submitted to the States for ratification.

(1) the State of Alaska has made an application to Congress for an Article V amendment 
pursuant to the Act and such application has not been withdrawn or;

(2) the Congressional Term Limits Amendment set forth above has been submitted to the 
states for ratification and has been ratified by this state or the A mendm ent set forth above has 
become part of the United States Constitution.

(c) The language "VIOLATED VOTER INSTRUCTION ON TE R M  LIMITS" when 
required by subsection (8) or (9) shall not appear adjacent to the names of candidates for state 
legislature if the State of Alaska has ratified the proposed Congressional Term  Limits 
Amendment set forth above.

(d) The language "VIOLATED VOTER INSTRUCTION ON T E R M  LIMITS" when 
required by any of subsections (1) through (9) shall not appear adjacent to the names of 
candidates for state legislature if the proposed Congressional Term Limits Amendm ent set forth 
above has become part of the United States Constitution.

(§ 4 1996 Ballot Measure No. 4)

O pin ions  of a t to rn ey  gene ra l .  The provisions of Ballot M easure 4 of the 1996 general election 
(codified at AS 15.15.510, 15.15.515, 15.15.520, and 15.15.525)(requiring that candida tes  for public office 
be given the opportunity to take a term limits pledge and, if they refuse, the language "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" be printed adjacent to their nam e on the ballot) are 
unconstitutional and the implementing regulations are therefore also unconstitutional. May 1, 1998 Op. 
Att'y Gen.

Sec. 15.15.515. Ballot inform ation for members o f Congress.

(a) All primary, special and general election ballots shall have "VIOLATED VOTER 
INSTRUCTION ON TERM LIMITS" printed adjacent to the name of any United States Senator 
or Representative who during the preceding term of office:

(1) fails to vote in favor o f  the proposed Congressional Term Limits A mendm ent set forth 
above when brought to a vote or;

(2) fails to second the proposed Congressional Term Limits Amendment set forth above if it 
lacks for a second before any proceeding of the legislative body or;

(3) fails to propose or otherwise bring to a vote of the full legislative body the proposed 
Congressional Term Limits Amendment set forth above if it otherwise lacks a legislator who so 
proposes or brings to a vote of the full legislative body the proposed Congressional Term  Limits 
Amendment set forth above or;

(4) fails to vote in favor of all votes bringing the Congressional Term  Limits Amendment set 
forth above before any committee of subcommittee of the respective house upon which he or she 
serves or;
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(5) fails to reject any attempt to delay, table or otherwise prevent a vote by the full legislative 
body of the proposed Congressional Term Limits Amendment set forth above or;

(6) fails lo abstain or vole against any proposed constitutional amendment that would 
increase term limits beyond those in the proposed Congressional Term Limits Amendment set 
forth above regardless of any other actions in support of the proposed Congressional Term Limits 
Amendment set forth above or;

(7) sponsors or cosponsors any proposed constitutional amendment or law that would 
increase term limits beyond those in the proposed Congressional Term Limits Amendment set 
forth above or;

(8) fails in any way to ensure that all votes on the proposed Congressional Term Limits 
Amendment set forth above are recorded and made available to the public.

(b) The language "VIOLATED VOTER INSTRUCTION ON TERM LIMITS" shall not 
appear adjacent to the names of candidates for Congress if the Congressional Term Limits 
Amendment set forth above is before the states for ratification or has become part of the United 
States Constitution.

(§ 5 1996 Ballot Measure No. 4)

O pin ions  of a t to rn e y  genera l .  The provisions of Ballot Measure 4 of the 1996 general election 
(codified at AS 15.15.510, 15.15.515,15.15.520, and 15.15.525)(requiring that candidates for public office 
be given the opportunity to take a  term limits pledge and, if they refuse, the language "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" be printed adjacent to their nam e on the ballot) are 
unconstitutional and  the implementing regulations are therefore also unconstitutional. May 1, 1998 Op. 
Att'y Gen.

Sec. 15.15.520. Ballot information on term limit pledge for non-incum bents.

(a) Non-incumbent candidates for United States Senator and Representative, and state 
senator and representative shall be given an opportunity to take a "Term Limits" pledge regarding 
Term Limits each time they file to run for such office. Those who decline to take the "Term 
Limits" pledge shall have "DECLINED TO TA K E PLEDGE TO SUPPORT TERM  LIMITS" 
printed adjacent to their name on every primary and general election ballot.

(b) The "Term Limits" pledge shall be offered lo non-incumbent candidates for United States 
Senator and Representative, and to non-incumbent candidates for state senator and representative 
until a Constitutional Amendment which limits the number of terms o f  United States Senators to 
no more than two and United States Representatives to no more than three shall have become 
part of our United States Constitution.

( c )  T h e  “ T e r m  L i m i t s "  p l e d g e  t h a t  e a c h  n o n - i n c u m b e n t  c a n d i d a t e ,  s e t  f o r t h  a b o v e ,  
s h a l l  b e  o f f e r e d  i s  a s  f o l l o w s :

I  s u p p o r t  t e r m  l i m i t s  a n d  p l e d g e  t o  u s e  a l l  m y l e g i s l a t i v e  p o w e r s  t o  e n a c t  t h e  
p r o p o s e d  C o n s t i t u t i o n a l  A m e n d m e n t s e t  f o r t h  i n  t h e  C o n g r e s s i o n a l  T e rm  L i m i t s  A c t  o f  
1 9 9 6 .  I f  e l e c t e d ,  I  p l e d g e  t o  v o t e  i n  s u c h  a  w a y  t h a t  t h e  d e s i g n a t i o n  "V IO LA TED  VOTER 
IN STR U C TIO N  ON TERM L IM IT S "  w i l l  n o t  a p p e a r  a d j a c e n t  t o  m y n a m e .

S i g n a t u r e  o f  C a n d i d a t e
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(cl) The language "DECLINED TO TAKE PLEDGE TO SUPPORT TERM  LIMITS" shall 
not appear adjacent to the names of non-incumbent candidates for Congress or the legislature if 
the Congressional Term Limits Amendment set forth above has become part o f  the United States 
Constitution.

(§ 6 1996 Ballot Measure No. 4)

O p in io n s  of a t to rn ey  general .  The provisions of Ballot Measure 4 of the 1996 general election 
(codified at AS 15.15.510, 15.15.515, 15.15.520, and 15.15.525)(requiring that candida tes  for public office 
be given the opportunity to take a term limits pledge and, if they refuse, the language "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" be printed adjacent to their n am e  on the ballot) are 
unconstitutional and  the implementing regulations a re  therefore also unconstitutional. May 1, 1998 Op. 
Att'y Gen.

Sec. 15.15.525. Designation.

(a) The Lieutenant Governor and state election officials shall be responsible for making a 
determination as to whether state and federal legislators and non-incumbent candidates shall have 
placed adjacent to their name on the election ballot "VIOLATED VOTER IN STRUCTION  ON 
TERM LIMITS" or "DECLINED TO TA K E PLEDGE TO SUPPORT TERM  LIMITS".

(b) The determination as to whether or not "VIOLATED VOTER INSTRUCTION ON 
TERM LIMITS" or "DECLINED TO TA K E PLEDGE TO SUPPORT TERM  LIMITS" shall be 
placed adjacent to a candidate's name shall be made at a time necessary to ensure placement of 
that designation on the ballot after a forty-five (45) day public comment period.

(c) If the official(s) with the authority to determine whether or not the designation 
"VIOLATED VOTER INSTRUCTION ON TERM LIMITS" or "DECLINED TO TAKE 
PLEDGE TO SUPPORT TERM LIMITS" shall be placed adjacent to a candidate's name 
choose(s) not to place such designation adjacent to the name of a senator or representative for 
state or federal office, any citizen may sue within the 45 day public comment period to have such 
a designation made. Upon the filing of a suit, such a designation shall be made unless the 
candidate or the official(s) responsible for determining whether or not the designation shall 
appear adjacent to the candidate's name can show by clear and convincing evidence that the 
candidate has met the requirements set forth in this amendment and therefore should not have the 
designation "VIOLATED VOTER INSTRUCTION ON TERM LIMITS" or "DECLINED TO 
TAKE n LEDGE TO SUPPORT TERM  LIMITS" adjacent to the candidate's name.

(§ 7 1996 Ballot Measure No. 4)

R ev iso r 's  n o te s .  In the last sen ten ce  of subsection (c), '"VIOLATED VOTER INSTRUCTION ON 
TERM LIMITS' or 'DECLINED TO TAKE PLEDGE TO SUPPORT TERM LIMITS'" ap p e a rs  after the last 
occurrence of "designation" even though it did not ap p ear  in the voter's pamphlet b e c a u s e  the language 
was included in the text of the initiative a s  it w as filed with the Lieutenant Governor's Office.

O p in io n s  of a t to rn ey  general.  The provisions of Ballot Measure 4 of the 1996 general election 
(codified at AS 15.15.510, 15.15.515, 15.15.520, and 15.15.525)(requiring that candida tes  for public office 
be given the opportunity to take a  term limits pledge and, if they refuse, the language "DECLINED TO 
TAKE PLEDGE TO SUPPORT TERM LIMITS" be printed adjacent to their nam e on the ballot) are 
unconstitutional and  the implementing regulations are therefore also unconstitutional. May 1, 1998 Op.
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Att'y Gen.

Sec. 15.15.530. Severability.

If any portion, clause, or phrase of AS 15.15.500 - 15.15.535 is, for any reason, held to be 
invalid or unconstitutional by a court of competent jurisdiction, the remaining portions, clauses, 
and phrases shall not be affected, but shall remain in full force and effect.

(§ 8 1996 Ballot Measure No. 4)

R ev iso r 's  n o te s .  In 1996, in this section "AS 15.15.500 - 15.15.535" w as  substituted for "this 
initiative" in order to reflect the 1996 codification of 1996 Ballot M easure No. 4.

Sec. 15.15.535. Short title.

AS 15.15.500 - 15.15.535 shall be kncwn as and may be cited as "The Congressional Term 
Limits A.ct of 1996".

(§ 1 1996 Ballot Measure No. 4)

A r t i c l e  3 . T E R M  L I M I T S  P L E D G E  F O R  C O N G R E S S I O N A L  A N D  
L E G I S L A T I V E  C A N D I D A T E S

Section
550. Findings and declarations.
555. Purpose and intent.
560. Term Limits Pledge.
565. Ballot information and implementation.
570. Severability.
575. Short title.

R ev iso r 's  n o te s .  AS 15.15.550 - 15.15.575 were enac ted  by 1998 Ballot M easure No. 7 and 
codified by the revisor of sta tu tes in 1999, at which time internal references were conformed to reflect the 
codification.

Effective d a te s .  1998 Ballot Measure No. 7, § 1, which enac ted  this article, took effect on March 4,
1999.

Sec. 15.15.550. Findings and declarations.

The People of the State of Alaska find and declare as follows:
(1) polls of the People of Alaska indicate that a clear majority favor federal and state 

legislators serving only a limited number of years;
(2) The United States Congress and the Alaska Legislature have a clear conflict of interest in 

proposing term limits on themselves and have consistently refused to limit their own terms;
(3) the voters of Alaska want to elect federal and state legislators that pledge lo limit their 

own terms;
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(4) the voters of Alaska want to know which candidates for the United States Congress and 
the Alaska Legislature support term limits and the concept of a citizen legislature.

(§ 1 1998 Ballot Measure No. 7)

R ev iso r 's  n o tes .  In 1999, upon codification, the numbering of paragraphs (1)-(4) w as subF(ituted 
for (a)-(d) to conform to the style of the Alaska Statutes.

S te. 15.15.555. Purpose and intent.

The purpose and intent in enacting AS 15.15.550 - 15.15.575 is to require the lieutenant 
c /vernor to permit but not require any candidate for the United States Congress and the Alaska 
Legislature to submit to the lieutenant governor an executed copy of the applicable Term Limits 
Pledge set forth in AS 15.15.560 up until 15 days prior to the lieutenant governor's certification 
of the ballot in order for the ballot information set forth in AS 15.15.565(a), (b), and (c) to be 
included on that ballot.

(§ 1 1998 Ballot Measure No. 7)

Sec. 15.15.560. Term Limits Pledge.

(a) The lieutenant governor shall permit but not require any candidate for the United States 
Congress and the Alaska Legislature to submit to the lieutenant governor an executed copy of the 
Term Limits Pledge set forth in (b) of this section up until 15 days prior to the lieutenant 
governor's certification of the ballot in order for the ballot information set forth in AS 
15.15.565(a), (b), and (c) to be included on that ballot.

(b) The Term Limits Pledge will be as set forth herein and will incorporate the applicable 
language in [ ] for the office the candidate seeks:

Term Limits Pledge for Candidates for the 

United States Congress
I voluntarily pledge noi to serve in the United Slates [House of Representatives more than 3 

terms] [Senate more than 2 terms] after the effective date of this provision and authorize the 
Lieutenant Governor to notify the voters of this action by placing the applicable ballot 
information, "Signed TERM LIMITS pledge: Will serve no more than [3 terms] [2 terms]" or 
"Broke TERM  LIMITS pledge" next to my name on every election ballot and in all state 
sponsored voter education material in which my name appears as a candidate for the office for 
which the pledge refers.

Signature Date

Term Limits Pledge for Candidates for the 

Alaska Legislature:
I voluntarily pledge not to serve in the Alaska Legislature for more than 8 years in any 16
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year period after the effective date of this provision and authorize the Lieutenant Governor to 
notify the voters of this action by placing the applicable ballot information, "Signed TERM 
LIMITS pledge: Will serve no more than 8 years" or "Broke TERM  LIMITS pledge" next to my 
name on every election ballot and in all state sponsored voter education material in which my 
name appears as a candidate for the office for which the pledge refers.

Signature Date 

(§ 1 1998 Ballot Measure No. 7)

Sec. 15.15.565. Ballot inform ation and im plem entation.

(a) The lieutenant governor shall place on every election ballot and in all state sponsored 
voter education material the applicable ballot information, "Signed TERM  LIMITS pledge: Will 
serve no more than [3 terms] [2 terms]" next to the name of any candidate for the office of 
United States Representative and United States Senator who has ever executed the Term Limits 
Pledge except when (c) of this section applies.

(b) The lieutenant governor shall place on every election ballot and in all state sponsored 
voter education material the ballot information, "Signed TERM  LIMITS pledge: Will serve no 
more than 8 years" next to the name of any candidate for the Alaska Legislature who has ever 
executed the Term Limits Pledge except when (c) o f  this section applies.

(c) The lieutenant governor shall place on every election ballot and in all state sponsored 
voter education material the ballot information, "Broke TERM  LIMITS pledge" next to the name 
of any candidate who at any time executes the applicable Term Limits Pledge and thereafter 
qualifies as a candidate for a term that would exceed the number of terms o'- years set forth in the 
applicable Term Limits Pledge.

(d) For the purpose of this section, service in office for more than one-half of a term shall be 
deemed service for a term.

(e) The state-recognized proponent(s) and sponsor(s) of the initiative that enacted AS 
15.15.550 - 15.15.575 shall have standing to defend it.

(f) The lieutenant governor shall implement this section by rule as long as that rule does not 
alter the intent of this section.

(§ 1 1998 Ballot Measure No. 71

R ev iso r 's  n o tes .  In 1999, "the initiative that enacted  AS 15.15.550 - 15.15.575" was substituted for 
"this initiative" to reflect the codification of 1998 Ballot Measure No. 7 as  AS 15.15.550 -15.15.575.

Sec. 15.15.570. Severability.

If any portion of this section is held invalid for any reason, the remaining portion to the 
fullest extent possible shall be severed from the void portion and given the fullest force and 
application.

(§ 1 1998 Ballot Measure No. 7)
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AS 15.15.550 - 15.15.575 shall be known as and may be cited as The Term Limits Pledge 
Act of 1998.

(§ 1 1998 Ballot Measure No. 7)

Sec. 15.15.575. Short title.
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