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Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2008 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

19.2 19.2 19.2 19.2 19.2 19.2

TOTAL OPERATING 19.2 19.2 19.2 19.2 19.2 19.2

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) 13.5 13.5 13.5 13.5 13.5 13.5

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 19.2 19.2 19.2 19.2 19.2 19.2
1037 GF/Mental Health
Other (Specify Type)

TOTAL 19.2 19.2 19.2 19.2 19.2 19.2

Estimate of any current year (FY2001) cost: none

Check this box (X) If funding for this bill Is included in the Governor's FY2002 budget proposal: 

POSITIONS
Full-time
Part-time 1 1 1 1 1 1
Temporary

ANALYSIS: (Attach a separate page if necessary)
HB 82 inc ludes  a p rov is ion  tha t w ou ld  requ ire  a d isc losure s ta tem en t to be recorded in con junction  w ith 
conveyances o f any  in te rest in real p roperty  located w ith in  one m ile  o f an agricu ltu ra l fac ility . It p laces the 
burden on the  pe rson  transferring  the property  to ensure tha t the d isc losu re  is p rov ided  to the buyer and 
recorded w ith  the  conveyance  docum ent. Th is w ould  serve to increase  the reco rd ing  vo lum e th roughou t 
the sta te , bu t th e  actua l vo lum e increase canno t be ascerta ined a t th is  tim e as there  is no w ay o f 
de te rm in ing  h o w  m a n y  p roperties m ee t the criteria  o f being w ith in  one  m ile o f an agricu ltu ra l fac ility , and 
o f them , how  m a n y  m igh t possib ly  be conveyed in any g iven year.

Prepared by: 
Division

Approved by: 
Agency

(Rev 11/2000 OMB)

Sharon Young Phone 907-269-8882
Support Services Division Date/Time 29-Mar-01

Pat Pourchot Date 29-Mar-01
Natural Resources

For distribution Information, call the Governor’s Legislative Office
P a g e  1 o f  2_



AN ALYS IS : (con tinued)

S ta tew ide, the R ecorder's /U C C  section records upw ards o f 30,000 deed transactions each yea r. For 
purposes o f th is fisca l note, it is assum ed tha t 5 to 8 per cen t o f them  m ight poss ib ly  fa ll w ith in  the  scope  
o f th is b ill, resu lting  in 1500 to 2400 add itiona l recorded docum ents  annually. Th is  increase  in vo lum e  
w ou ld  necess ita te  additional sta ffing equ iva len t to  one ha lf-tim e position. T he  add itiona l revenue  
genera ted  by the  vo lum e increase is not expected  to be su ffic ien t to  cover the added s ta ffing  cost. H is to ric  
sta ffing  leve ls  have averaged approx im ate ly  4500  docum ents  per fu ll tim e em ployee annua lly . V o lu m e  fo r 
a ha lf-tim e position  w ould  be 2250 docum ents . If each d isc losure  sta tem en t is tw o  pages in leng th  and  is 
a ttached to an exis ting  docum ent, the revenues genera ted  by 2250 such s ta tem ents  w ou ld  be  $13 ,500  
(2250 x 2 pages x $3 per page). There fore , the $13 ,500  in new  program  rece ip ts revenues w ou ld  no t 
o ffse t the added personne l costs o f $19,200 , and the  d iffe rence  o f $5,700 w ou ld  have to  com e from  
existing genera l fund program  rece ip t revenues tha t are co llec ted  above the regu la r a p p rop ria tion  leve l.

The bill a lso w ou ld  am end AS 40.17 .110  to ind ica te  tha t if the docum ent be ing recorded is a d isc lo su re  
s ta tem en t unde r A S  34.70.300, it m ust com p ly  w ith  the requ irem ents  o f tha t section . R eco rde rs  do  no t 
m on ito r any docum ents  for content, and all docum en ts  o f any type are entitled to reco rda tion  if th e y  m ee t 
m in im um  sta tu to ry  record ing requ irem ents. D N R  canno t de te rm ine  if the add ition  to 40 .1 7 .1 1 0  is the re  fo r 
the purpose  o f docum enting  fo r the benefit o f the  use r the o th e r substantive  legal requ irem en ts  th a t such a 
docum en t m ust m eet in order to  be valid , o r w h e th e r it is in tended to m od ify  our bas ic  reco rd ing  
requ irem ents . If the provision is there as a m od ifica tion  o f o u r record ing  requ irem ents , the 
R ecorder's /U C C  section w ould s trong ly urge its rem ova l. R ecorders canno t po lice any types o f 
docum en ts  fo r substan tive  legal va lid ity.

O vera ll, HB 82 is not antic ipated  to have m uch im pac t on the R ecorder's  O ffice ope ra tions . T he  num be rs  
u tilized fo r pu rposes o f this fisca l note are es tim a tes  only. A c tua l conveyances requ iring  the d isc lo su re  
s ta tem ents  cou ld  vary s ign ificantly  from  those estim ates.



F I S C A L  N O T E

Revision Date/Time (Note if correction):_______________________Dept. Affected:
Title: Agricultural Facilities and Operations_____________BRU:
___________________________________________________________Component:
Sponsor: Rep. HARR' .-:, James. Coghill, Whitaker, et.al.
Requester: H JUD_______________________________________ Component Number:

E xp e n d itu re s /R e ve n u e s__________________________________ (Thousands o f D ollars)

S T A T E  O F  A L A S K A  Fiscal Note N u m b e r : ______
2001 L E G IS L A T IV E  S ES S IO N  Bill Version: HB 82

() Publish Date:

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 25.0 25.0 25.0 25.0 25.0 25.0
T'avel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 25.0 25.0 25.0 25.0 25.0 25.0

CAPITAL EXPENDITURES !

CHANGE IN REVENUES ( ) see note see note see note see note see note see note

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 14.9 14.9 14.9 14.9 14.9 14.9
1005 GF/Program Receipts
1037 GF/Mental Health
1153 Land Dic^osal Income Fund 10.1 10.1 10.1 10.1 10.1 10.1

TOTAL 25.0 25.0 25.0 25.0 25.0 25.0

Natural Resources______
Minerals. Land & Water Dev. 
Land Sales /Muni Ent.

2456

Estimate of any current year (FY2001) cost: None

Chock this box if funding for this bill Is Included in the Governor's FY2002 budget proposal: [ ] 

POSITIONS

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)
The disclosure requirement in Section 4 of the bill will add costs to all disposals of state land. Every time the state 
proposes to lease, sell, transfer, or exchange state land, DNR staff will need to determine the location of agricultural 
operations and facilities, map where they are, and figure out if the state disposal is within one mile. If the agricultural 
facility or operation Is within one mile of a state land sale, DNR will need to factor the disclosure into the appraisal, 
include it in the brochure, sale contract, and deeds, and then record the disclosure. This will add several more steps 
every time the state disposes of land.
The disclosure requirement applies to all "transfers of real property", including land sales, timber sales, oil and gas 
leases, municipal land transfers, and numerous other real property disposals by the state. The definitions of 
agricultural facility and operations are so broad as to include commercial greenhouses in Anchorage, and horse barns 
on the Anchorage Hillside.

Prepared by: 
Division

Approved by: 
Agency

(Rov 11/2000 OMB)

Bob Loeffler Phone 269-8600
Mining, Land and Water Dale/Time 04-Apr-01

Pat Pourchot Date 04-Apr-01
Natural Resources

For distribution information, call the Governor's Legislative Office
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F I S C A L  N O T E

2001 L E G IS L A T IV E  S E S S IO N  Bill Version: S S H B 120
() Publish Date: __________

S T A T E  O F  A L A S K A  Fiscal Note Number:

Revision Date/Time (Note if correction):________________________ Dept. Affected]__________ Dept, of Public Safety
Title: National Crime Prevention & Privacy Compact BRU: Statewide_Support_____________
___________________________________________________________ _ Component: Criminal Records & ID_________
Sponsor: Representative Coghill_________________________  ________________________________
Requester: House Judiciary_______________________________ Component Number: 1190

E x p e n d i tu r e s /R e v e n u e s ____________________________________(T h o u s a n d s  of D ollars)_____________________
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | [

CHANGE IN REVENUES ( ) | |

FUND SOURCE______________________   (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2001) cost: 0.0
Check this box (X) if funding for this bill is included in the G overnor's FY 2002 budget proposal:

POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a  separate p ag e  if necessary)
D PS  will am end  regu lations governing criminal record d issem ination . This will b e done with existing re sou rces .

Prepared by: 
Division

Approved by: 
Agency

(Rov 2/7/2001 OMB)

Kenneth Bischoff Phone 465-4336
Administrative Services Date/Time 4/3/01 12:00 AM

Commissioner Glenn G. Godfrey Date 4/3/01
Department of Public Safety

For distribution Information, call the Governor's Legislative Office
P a g e  1 o f  1__



A l a s k a  S t a t e  L e g is l a t u r e
R e p r e s e n t a t iv e  J o h n  H a r r is

State C apitol 5 1 3 , J uneau, Alaska 9 9 8 0 1 -1 1 8 2  (9 0 7 )4 6 & 4 8 5 9

Sectional Analysis 
Proposed CS for HB 82 (version “P”)

Sec. 1 -  amends current AS 09.45.235 [Actions Relating to Real Property] to protect agricultural 
facilities and agricultural operations from becoming “private nuisances" due to changing land 
uses in the area surrounding an existing agricultural operation. This section also clarifies the time 
at which an agricultural operation began and thus gained protection by the section. The CS 
deletes a requirement that the operation has to have been going for more than three years to gain 
protection. Finally, this section ties the protection to the fact that the operator has a valid farm 
conservation plan on file with the local soil and water conservation district.

Sec. 2 -  adds “illegal” conduct of agricultural operations to the list of acts that are not covered by 
the protection afforded in AS 09.45.235(a).

Sec. 3 -  amends the definition section of AS 09.45.235 to separate “agricultural facility” from 
“agricultural operation,” and provide further definitions of activities that fall under each of those 
headings.

Sec. 4 -  amends AS 34.70 [Disclosures in Residential Real Property Transfers] to require that a 
disclosure statement, accompanying the transfer of real property, contain a provision that notifies 
transferees (buyers) of the real estate that they are responsible to determine if there is an 
agricultural facility or operation in the vicinity of the property they are buying.

Sec. 5 -  amends AS 40.17 [Recording in Public Records] to clarify that documents recorded 
under the provision of Section 4 must comply with the requirements of that section.

Sec. 6 -  applies the disciosure requirements of Sec. 4 and 5 to real estate contracts on property 
within one mile of an agricultural facility or operation. The CS changes “real property” to 
“residential or recreational property.”

Sec. 7 -  gives instructions to the revisor of statutes.



A l a s k a  S t a t e  L e g is l a t u r e
R e p r e s e n t a t iv e  J o h n  H a r r i s

S ta te  CAPrroL 110. J u n e a u , A la s k a  99801-1 182 (9 0 7 )4 6 5 -4 8 5 9

Sponsor Statement 
Right-to-Farm Bill

The State o f Alaska has invested millions o f dollars in the development o f its 
natural resources, both renewable and nonrenewable. Fishing, timber and agriculture are 
our basic renew able resources, and the Legislature has endeavored to enhance these for 
future generations. The Right-to-Farm bill seeks to protect and enhance A laska’s 
agricultural sector.

W ith the export of potatoes and carrots from Alaska, and the increasing local 
demand for fresh vegetables, hay, barley, milk, pork and beef, we can see agriculture 
“taking root and growing” in many diverse locations across the state. Yet, as the sta te’s 
population grows and urban areas expand, we see a corresponding need to protect our 
interest in agriculture.

M any farm ers have already had some experience with an encroachm ent on their 
right to farm. As urbanization swallows up farming areas, oftentimes the newcomers 
don’t like the smells o f agriculture -  or the chemicals -  or the sounds -  or the animals.

The Right-to-Farm  bill would add some protection to existing agriculture 
operations and put new property buyers on notice if the property they are acquiring is 
within one m ile o f a farm or agricultural operation. This also protects the new property 
owners through full disclosure that should keep them from  getting into a situation that 
will become unpleasant to them later on.

People who move to the country need to know w hat they are getting into. A nd it 
appears that other areas of the nation -  where urban sprawl is creating a bigger problem  
than we have experienced yet in Alaska -  are taking action to protect existing agricultural 
operations and avoid unnecessary lawsuits.

The “Code of the W est” is a small pam phlet adopted by many counties around the 
W estern U.S. and distributed to prospective property buyers. It basically says that if  you 
want to move to the peaceful countryside, you must be willing to accept that cows poop, 
hay balers make noise late into the night, farmers use chem icals, tractors drive slow er 
than you do, and so forth. And m ost importantly that these activities were going on 
before you m oved there, and will continue to go on after you arrive.



The Right-to-Farm bill takes the innovative approach of coupling a farm er’s 
grandfathered right to continue his agricultural activities to the filing and m aintaining o f a 
farm conservation plan with the U.S.D.A. Soil and W ater Conservation Service. 
Expansion o f  operations or other changes to the conservation plan would not necessarily 
be grandfathered in regard to existing rights of surrounding property owners.

A laska has the opportunity to place protections in statute now -  both for the 
farmers and the new property buyers -  so that future agricultural operations will be able 
to supply the foodstuffs Alaskans will need.
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02-23-01 IO:30an Frwt-SOA DNR DIV OF MLMf /  DIV OF AC -  HRO 9074512751 T-072 P.02/02 F-424

d e p a r t m e n t  o f  n a t u r a l  r e s o u r c e s

DIVISION OF AGRICULTURE
VfNORTHERN REGION OFFICE

3700 AIRPORT WAY 
FAIRBANKS, ALASKA 99709-4699

TONY KNOWLES, GOVERNOR

CENTRAL OFFICE
1800 GLENN HIGHWAY. SUITE 12
PALMER, ALASKA 59645-5736

PHONE: (907) 745-7200 
FAX: (907) 745-7112

F ebruary  23, 2001

PHONE: (907) 451-2780 
FAX: (907) 451-2751

Mr. Pere F ellm an 
L eg isla tive  A ssistan t

PLANT MATERIALS CENTER 
HC04 BOX 7440 
PALMER, ALASKA 99645-9706

PHONE: (907) 745-4469 
FAX: (907) 746-1568

R ep resen ta tiv e  John H arris 
S ta te  C ap ito l 513 
Juneau , A K  99801-1182

D ear M r. Fellm an:

P er y o u r request, the requirem ents for S tate Farm  C onservation  P lans a re  p rov ided  below .

AS 38 .05 .321  (d )(1 ) is the statutory au tho rity  that a llow s th e  S tate to  require Farm  C onservation  
P lans to r  ag ricu ltu ral land tha t it sells. T he State has used th is au tho rity  in every  Stare 
ag ricu ltu ra l land sale and  has required a Farm C onservation  Plan for every  parcel sold.

T he in fo rm ation  th a t is required in a S tate Farm C onservation  Plan is ou tlined  in 11 A A C 67.180. 
T he P lan  m u st include:

1. A m ap  o f  the farm indicating:
a. T h e  p lanned  location o f  c learing  and  breaking o f  g round .
b. P lanned location o f  w indbreaks, farm  pond and sim ila r conservation  m easures and 

im provem ents.
2. P lanned  soil conservation  m easures.
3. A  p lan  fo r burning any clearing debris, including any  vegeta tion  tha t has p rev iously  been 

cha ined -dow n .
4. A ll real p roperty  im provem ents m ust be depicted and described  in the Plan.

I f  you need  additional inform ation, p lease feel free to  c o n ra c rth is  office.

S incere ly ,

Ed A rob io  
R egional M anager
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G o  e a s t ,  y o u n g  u r b a n i t e ,  b u t  

r e m e m b e r  t h e  C o d e

I CAN picture it now. H usband and 
wife make one last trip to Pottery 
Bam  before fleeing Seattle for the 
country life in Eastern W ashington.

No more traffic, they exult. N o more 
Susan Nf«is«n cr0W(js jostling  for space. Just think, 

honey, acres and acres o f  farm land 
dotted with the sweetest Holstein cows you've 
e v e r-

HEY! What's that smell?

The commissioners o f  Spokane County are so 
tired o f  newcomers' com plaints about m anure 
and other rural indelicacies that they've printed a 
20-page booklet for newcomers. "Code o f  the 
W est," it's called, a polite rem inder for displaced 
yuppies that, yes indeed, s - t  happens.

"This document is not intended to dissuade you 
from living in the country," the introduction says, 
"but it is important for you to know that life in 
the country is very different from life in the 
metropolitan area."

Cows smell. Neighbors hunt. Snow stays 
unplowed. W elcome to the rural W est.

This humble booklet is getting nationw ide 
attention, and for good reason. It's no t ju s t about 
things that go moo in the night, but a  w hole 
philosophy o f  governing. It rem inds that 
government can't, and shouldn't, perfectly  tailor 
your envirorm ent.

Spokane actually borrowed m ost o f  its Code o f 
the W est from Larim er County, Colo. The Code

?/?s/nn 4-46 p m
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is a pointed tribute to the pioneers who led the 
United States' westward expansion. These people 
were "rugged individualists," it says, "bound by 
an unwritten code of conduct. The values of 
integrity and self-reliance guided their decisions, 
actions and interactions."

Translation: This ain't no latte stand, pardner.

The Code of the West
(http://www.spokanecountv.org) briskly outlines 
scenarios that could require rugged 
individualism. Most o f them are self-inflicted. 
For example, if  you build your house deep in the 
arid forest, like Goldilock's wee cabin, it might 
bum down in a forest fire. Build it next to a farm, 
and your nocturnal sheep-counting may be 
accompanied by the bleating of crop dusters.

Other highlights:

-- "The fact that you can drive to your property 
today does not necessarily guarantee that you, 
your guests or emergency vehicles can achieve 
that same level of access at all times."

( If you have to upgrade your SUV to a Humvee 
to get up your driveway, don't come crying to 
Spo-kane County.)

— "It is veiy important to know what minerals 
may be located under the land and who owns 
them."

(If you're planning a garden party, first be sure 
Sen. Slade Gorton hasn't approved an open-pit 
mine under your patio.)

-- "Agriculture is an important business in 
Spokane County. If  you choose to live among the 
farms and ranches o f our rural countryside, do 
not expect county government to intervene in the 
normal day-to-day operations of your 
agribusiness neighbors."

(Yes, the cows poop and the dust-clouds billow 
and the flies are bigger than ping-pong balls. The 
county didn't mislead you. Martha Stewart did.)

For people who grew up in rural areas, it is 
inconceivable that someone would have the gall 
to complain about manure. For them, an errant 
whiff o f cow produces a curious surge of 
nostalgia. It prompts memories of the dozen 
glorious smells o f a working farm: sawdust, 
compost, hay, unpasteurized milk, tractor oil.

?/?R/nn 4-46 p m
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It is inconceivable, and yet people do. From 
Spokane to Snohomish to Clark County, the 
suburbs built next t farms are stuffed fbll o f 
people indignant that their neighbors are acting 
like animals! My all-time favorite is a 
Snohomish County resident who railed so 
bitterly against a crowing rooster that the 
rooster-owner was charged with disturbing the 
peace.

The rooster-owner requested a jury trial. The 
Marysville City Council hastily created a Small 
Farms Ordinance - a short version of the Code of 
the West.

The number of complaints against farmers in 
ICing County for dust, noise and smells have 
dwindled over the years, though the acreage o f 
farmed land has stayed roughly the same since 
1979.

No wonder. The dairy farms are rapidly turning 
im j hebby farms, which are disarmingly easier 
on the senses. Such farms foster a false sense of 
rural life - no mess, no fuss and a QFC around 
the comer. Ail the more reason for rural counties 
to be, uh, proactive -with their newcomers.

The asphalt roads of Seattle, Bellevue and 
surrounding areas are full of people dreaming of 
escape.

In rush hour today, at least two drivers trapped in 
the 1-90 tunnel considered abandoning their cars 
in the idling traffic and walking stolidly along 
the shoulder until they reached dirt.

Tonight after dinner, at least one urban couple 
will dream of retirement m a place like Spokane 
County. There, they say, everything will be 
perfect.

No more traffic, they muse. No more stress or 
rude surprises. Just think, honey, acres and acres 
of farmland dotted with the sweetest Holstein 
cows you've ever seen.

Susan Nielsen's column appears on Thursdays.

So th is is w hat peop le  with 
social lives have been  doing.

7/78/W14-4(5 PM
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P a g e  2
Farm  C o n s e r v a t i o n  P a n  i n  P e r p e t u i t y

T he 1 9 9 7  s t a t u t o r y  r e v i s i o n s  t o  s t a t e  a g r i c u l t u r a l  l a n d  la w  i n  AS 
3 8 . 0 5 , 3 2 1 ( d )  (1 )  , b a s e d  u p o n  t h e  a u t h o r i t y  o f  AS 4 1 .1 0 ^  m ig h t  b§EJ> A 
u n d e r s t o o d  a s  e v i d e n c i n g  l e g i s l a t i v e  i n t e n t  t o  e x t e n d  t h e  FCP 
r e q u i r e m e n t  t o  t h e  g e n e r i c  c l a s s  " s t a t e  a g r i c u l t u r a l  l a n d o w n e r " ,  
r e g a r d l e s s  o f  a n y  l a n d o w n e r ' s / p u r c h a s e r ' s  s p e c i f i c  s t a t u s .  I f  s o ,  
t h e n  t h e  c i t e d  r e g u l a t i o n s  11 AAC 6 7 .1 7  7 a n d  .1 8 0  s h o u l d  h a v e  b e u n  
m o d i f i e d  a p p r o p r i a t e l y .  T h e y  w e re  n o t ,  s o  c o n t i n u e  t o  i d e n t i t y  t h e  
FCP d o c u m e n t  e x c l u s i v e l y  w i t h  o r i g i n a l  o r  s u c c e s s i v e  p u r c h a s e r s  o f  
s t a t e  a g r i c u l t u r a l  p a r c e l s  fro m  t h e  s t a t e . (S e e  11 AAC 6 7 .1 7 7  
" . . . t h e  f a r m  c o n s e r v a t i o n  p l a n  w i l l  b e  r e q u i r e d  a s  a  c o n d i t i o n  o f  
s a l e . "  a n d  " . . . b e f o r e  c o n s u m m a tio n  o f  t h e  s a l e . "  a n d  11 AAC 
6 7 . 1 7 7 ( c )  a d v i s i n g  t h a t  p u r c h a s e r ' s  b i d  d e p o s i t  b e c o m e s  f o r f e i t  
i f / w h e n  p u r c h a s e r  f a i l s  t o  p r o v i d e / s u b m i t  FCP t i m e l y ) . T h e  s t a t e  
l a c k s  a u t h o r i t y  o r  p r a c t i c a l  m ean s t o  s o  i n t e r v e n e  i n  p r i v a t e  r e a l  
e s t a t e  t r a n s a c t i o n s  b e tw e e n  s e l l e r s  a n d  b u y e r s  o f  p a t e n t e d  
a g r i c u l t u r a l  p a r c e l s .

T he e s s e n t i a l  q u e s t i o n :
G iv e n  t h e  e f f e c t i v e  i n s u l a t i o n  o f  p r i v a t e  l a n d  t r a n s a c t i o n s  f ro m  
s t a t e  c o n t r o l ,  d o e s  a n y  o f  A l a s k a ' s  e x t a n t  la w  a n d  r e g u l a t i o n  
a u t h o r i s e  a n d  r e q u i r e  p e r p e t u a t i o n  o f  t h e  s t a t e  F a rm  C o n s e r v a t i o n  
P l a n  a s  c o n d i t i o n  o f  a g r i c u l t u r a l  l a n d  o w n e r s h ip  f o r  s u b s e q u e n t  
p u r c h a s e r s  f o l l o w i n g  i s s u a n c e  o f  p a t e n t ?  I f  y e s ,  how  s h a l l  s u c h  
c o n t r o l  b e  e f f e c t e d ?
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Successful Farm ing
Feb, 2000

W hen good fences d o n 't make good neighbors.(laws and legal cases that 
affect fa rm ers )(B rie f A rtic le)
A u th o r/s : C h e ry l T e v is

It ta ke s  m ore  th a n  a g o o d  fence  to separate n u isa n ce  issu e s

It's been  one  y e a r s in c e  Iow a 's  A gricu ltu ra l A rea  L a w  w a s  d e c la re d  
un co n s titu tio n a l in th e  c a s e  o f Borrhann v. Board o f S u p e rv iso rs  fo r  K ossu th  
C oun ty .

T h e  la n d m a rk  7 -0  d e c is io n  s ta ted  tha t ag areas o r  z o n e s  "a m o u n ts  to  a 
co m m a n d ee rin g  o f v a lu a b le  p rope rty  rights w ith o u t co m p e n s a tin g  th e  ow ners  
and sa c rific in g  th o se  r ig h ts  fo r the  econom ic a d va n ta g e  o f a fe w ."

T he  case  w a s  a p p e a le d  to  the  U.S. Suprem e C ou rt, w h ich  a llo w e d  the  ru ling  to 
s tand.

Fa rm  o rg a n iza tio n s  ra ile d  a g a ins t the ruling, p re d ic tin g  th e  d e m is e  o f 
rig h t-to -fa rm  law s  in a ll 50  sta tes. Rural ne ighbors  g a in e d  hop e  th a t th e y  w ou ld  
have  m ore  c lo u t in th e  cou rts .

T oday  n e ith e r o u tc o m e  p reva ils . N uisance la w su its  h a ve  been  filed  in N ew  
Y ork , M ich igan , U tah , K ansas , N ebraska, and  W e s t V irg in ia .

Law  uphe ld  in M ich ig a n

Last M arch, a ju d g e  u p h e ld  the  cons titu tiona lity  o f  the  M ich ig a n  R ig h t-to -F a rm  
Act, ru ling a g a in s t n e ig h b o rs  figh ting  an expanded  4 ,0 0 0 -h e a d  b e e f o p e ra tion  
n e a r B recken ridge .

"A ll e v id e nce  s a y s  th a t m odern  agricu ltu re  m u s t g ro w  to  be  c o m p e tit iv e  and 
e co n o m ica lly  v ia b le ,"  w ro te  Ju d g e  Randy T a h vo n e n . "T h e  S to n e m a n s ' d e c is ion  
to  co n so lid a te  and  e xp a n d  is financia lly  p ruden t, f in a n c ia lly  so u n d  and  
e n v iro n m e n ta lly  p ra c tic a l."

U n d e r M ich ig a n ’s ac t, S to n e m a n  Cattle, Inc., o p e ra te d  by fo u r b ro th e rs , 
adop ted  vo lu n ta ry  G e n e ra lly  A ccep ted  A g ricu ltu ra l and  M a n a g e m e n t P rac tices . 
T he  S to n e m a n s  w e re  a w a rd e d  $77,338  in lega l fees .

Lega l a u th o ritie s  su ch  as  N eil H arl, Iowa S ta te  U n ive rs ity , p o in t o u t th a t th is  tria l 
dec is ion  lacks  the  s ta tu re  o f  B orm ann, w h ich  w a s  an a p p e lla te  d e c is io n . T he  
ca se  has n o t been  a ff irm e d  by an appeal.

T w o  ne ig hb o rs  in n e a rb y  A lg a n se e  Tow nsh ip , M ich ig a n , re c e n tly  w o n  a la w su it 
a g a ins t a hog  p ro d u ce r, us ing  a tow nsh ip  zo n in g  o id in a n c e  p ro h ib itin g  c rea tion  
o f dust, no ise , and  o d o r  th a t leaves property lines . M ic h ig a n 's  la w  re q u ire s  
fa rm e rs  to co m p ly  w ith  to w n -sh ip  ord inances to  g a in  p ro te c tio n .

A s  a resu lt, H ouse  F ile  4 7 7 7  and  S. 205 have  b e - . i  in tro d u c e d  to  s to p  to w n sh ip

1/26/01 10:40 A N  !
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o rd in a n ce s  fro m  p re e m p ting  s ta te  o r  fe d e ra l law s.

D is tinc tions  a re  im p o rta n t

"Iow a  law  o ffe re d  b la n k e t p ro tec tion  from  n u isa nce  law suits, bu t M ich igan 's  
p ro tec tion  is based  on fo llow ing  G e n e ra lly  A cce p te d  A gricu ltu ra l M anagem en t 
P ra c tice s ," sa ys  J a c k  Laurie , M ich igan  F a rm  B ureau president.

Iow a still has tw o  o th e r law s co n ta in in g  n u isance  p ro tection  fo r live -s tock 
p roduce rs . " It's  s till n o t know n how  the  B o rm ann  case  w ill a ffec t these  law s," 
sa ys  R o g e r M cE o w e n , asso c ia te  p ro fe sso r o f ag econom ics, K ansas S tate  
U n ive rs ity .

H e a rg u e s  th a t r ig h t- to -fa rm  law s, enac ted  in the  la te  1970s and early  1980s to 
p ro te c t fa rm e rs  fro m  o b je c tion s  to  odor, d u s t o r no ise, d iffer.

T he  "ta k in g " a rg u m e n t in B o rm ann  is based  on th e  Fifth A m endm en t, p rov id ing  
th a t p rope rty  n o t be  ta ke n  fo r p u b lic  use  w ith o u t com pensa tion .
"R ig h t-to -fa rm  law s like ly  do  n o t c re a te  a p ro p e rty  righ t to p roduce  odors  o ve r 
a d ja ce n t p ro p e rty ,"  M cE ow en  says . "I d o n 't fee l th a t these  law s a re  in je o p a rd y ."

C O P Y R IG H T  2 0 0 0  M ered ith  C o rp o ra tio n
in a sso c ia tion  w ith  T h e  G a le  G ro u p  and  LookS m art. C O P Y R IG H T  2000 G a le  
G roup

1/26/01 10:40 AM
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E f f e c t s  o f  f a r m  p r e s e r v a t i o n  l a w  a r e  

u n c e r t a i n

Statewire

MADISON, Wis. (AP) -- A new law to protect farms against urban 
sprawl will cause only a minor shift of property taxes to homes and 
other nonagricultural real estate, a researcher says.

Municipal officials argue the law1 s provisions for shielding suburban 
farms against tax increases will force homeowners and 
nonagricultural businesses to pay higher property taxes.

The critics, who are challenging the law in court, also contend it 
unfairly means higher taxes for farmland in northern Wisconsin while 
providing tax breaks for land speculators in urban areas.

A Circuit Court trial in Madison is scheduled in August.

However, Phillip Spranger, an author of a study by the Wisconsin 
Taxpayers Alliance, says the law evidently will do what the state 
Legislature intended by reducing farm taxes with a " fairly minor 
snift to other taxpayers."

The tax assessment law is similar to farm-preservation statutes in 48 
other states. It requires assessors to calculate real estate taxes in 
accord with a property's use.

This protects agricultural land against assessments for market-value 
increases that are caused by the approach of subdivisions, industrial 
parks and other commercial development.

The assessment system is being phased in over a 10-year period. I f  it 
were fully in effect this year, taxes on nonagricultural property 
would rise 1.2 percent while assessed farmland values would 
decrease 43.3 percent, the study says.

Edward Huck, executive director of the Wisconsin Alliance of Cities 
and a critic of the law, says the 1.2 percent increase " translates into 
a lot o f money."

/«»*»« « A ^ /-»+nO/' on.r-*-A)/. O nPn *-r>-*0/_on»»»T-a nar-t r o+Jr»nO/,Oni a On nr* p r t  a in  h t  9./9.^/QQ



Effects of farm preservation law are uncertain- Page 2 o f 3

The study's calculation of farmland tax increases in 11 northern 
counties is a shock, Huck said.

The report says Douglas County, whose biggest community is 
Superior, would have a 79 percent increase in farmland values and a 
74.5 percent increase in property taxes while the levy on other 
properties would fall 0.4 percent.

Other counties that wouid experience higher farm taxes are Ashland, 
Bayfield, Burnett, Forest, Iron, Price, Rusk, Sawyer, Taylor and 
Washburn, it says.

A reason for higher farmland assessments may be the acreage has 
not been assessed at market value, Sprange* said.

Milwaukee, Waukesha and Kenosha counties in the southeast would 
have large reductions in farm taxes.

Milwaukee County leads the state with a predicted decrease of 83 
percent in property value and an 82.9 percent drop in farm taxes.

There would be no shift in tax burden, however, because the county 
already has little agricultural acreage remaining, the study says.

Southwestern counties would experience the greatest shift in tax 
burdens to nonfarm property, led by Lafayette County with an 
estimated 20.2 percent shift, followed by Iowa, Grant and Green 
counties.

" The shift is misleading, however, since these counties are heavily 
agricultural, " the report says.

While the law is designed to preserve farmland and suburban 
greenery, it doesn't prevent fanners from selling to developers if the 
price is right, Spranger said.

Farmers in Kenosha County, which borders the Illinois state line, 
sold land at an average $6, 665 an acre in 1996, he said. Farmland in 
Dane County, whose main city is Madison, sold for an average $3, 
601 an acre.

" Just because farmers will be paying lower taxes doesn't mean it 's  
going to remove pressure to sell to another use. " Spranger said. " 
The m nnev is incentive  a lone to  sell "

Li. n /nn /no
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State Revenue Secretary Cate Zeuske calculated in October that the 
law 's assessment guidelines can ease property taxes for 89 percent 
of Wisconsin's cropland and pasture land.

Beginning in January 1996, the law froze the assessment of farmland 
at 1995 fair market value through 1997 and now reduces it gradually 
by 2009.

Assessments for an estimated 13.5 million acres are being geared to 
various factors including the type of crop, its average five-year price, 
the richness of the soil, management expenses and even the weather.

A lawsuit filed by municipalities was dismissed last June by the 
Wisconsin Supreme Court. The court ruled there was not enough 
information about the case to make a decision on it.

A new Circuit Court challenge was filed Sept. 24 in Madison by the 
Huck1 s group, the League of Wisconsin Municipalities, the mayors 
of Milwaukee, Manitowoc, Menasha and West Bend, and four 
owners o f farmland in Columbia and La Crosse counties.

In addition to the assessment law, a measure the Legislature sem 
Gov. Tommy Thompson earlier this year eases what farms must pay 
when sewers are constructed past their acreage to subdivisions and 
other con mercial developments.

When farms have no need of the service, assessments are deferred 
until the property is used for nonagricultural purposes.

C opyrigh t 1998 A ssociated Press. A ll rig h ts  reserved . T h is m ateria l m ay  no t be 
pub lish ed , broadcast, rew ritten , o r redistribu ted .
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fa r m in g  roots
Growth is an unavoidable fact of Hfe throughout the United 

States and Alaska. For residents of the Matanuska-Susitna 
Borough, growth seems even more difficult to avoid as we 
welcome more and more people who decide to make their 
homes here. ,

With even more people come more jobs and economic op­
portunities — Jn retalC services and construction. And with 
growth, we seem willing to accept certain sacrifices — euch as 
tne loss of open und wild space.

But frequently enough, with the loss of open space, cornea 
the loss of agricultural lands. Throughout the Lower 48, farm 
land is being consumed by development at an alarming rate. 
The economic benefits of such development often mask the 
disappearance of faxm landl, hiding the real tragedy of the 
loss of farms to the community.

One needs Only to look at California's Santa d a re  Valley — 
better known now as Silicon Valley. Once an Important center 
for agriculture in the United States, Santa Clara Valley pro­
duced fruits, vegetables and wine for consumption through­
out the country. Looking out over the valley from die Calav­
eras hills, one could see thousands of acres, miles and miles, 
of orchards, truck farms and vineyards.

In the 19/ Os, the almond orchards began to give way to mi­
crochip Mints, and now agriculture Is all but a memory.

Few would argue that the computer revolution hasn't been 
a boon to life in America, or mom specifically, Alaska, but 
Callfomianr made a hucc sacrifice when drey exdianged the 
Sant* Clan. Valley for Siticco Valley.

Here In the fastest-growing region of Alaska, we Me subdi­
visions paving over our open space again, and developers 
eyeing tne Matanuaka Valley's tarmlanida as attractive sites
for new houses.

Agriculture has played a critical role In the growth of the 
Valley, It was the lure of agriculture that Inspired President 
Franklin Roosevelt to bring hundreds of farming families here 
In the 1930s as part of the Colony project 

Farming continues to be a substantial player
m:

. I n  die econo*
of the'Valley, although It was long ago outstripped by re- 
and construction. Farming, many might argue, continues 

to feed the soul of Mat-Su, literally and figuratively.
So, with that Ideal in mind, we applaudf the recent introduc­

tion of Senate Bill 60 by Sen. Lyda Green. SB 60 seeks to pre­
serve farmland in Alsska, by granting grandfather rights to 
already existing agricultural facilities, and by providing a 
process for mitigating potential conflict between develop­
ment and farming.

Tfcking not* of the conflicts that have dei eloped between 
new homeowners and already existing farms In much of the 
United States, SB 60 directs developers and anyone else sell­
ing real property to warn potential home buyers about their 
proximity to nearby farms In plain, unromantidred language.

Farming Li a smelly, noisy, dirty business; for somq,^ason, 
that teems to come as a great surprise to those who are mov­
ing next door to a /arm for the the first time. Lawsuits often 
develop, and often enough, It's the former — who was there 
first— who loses.

SB 60 will prevent those conflicts from taking place here in 
thn Valley.

In the end, we *H win -*«ult.

A  couple of recent ai 
ley H ospital Asb' 
and thfc'r contin  

with unjust ana  unconc 
rulings and the ranting 
pretends to be calling tl 
some attention.

I speak of the dublou 
ruling and tho aver-perpi 
Bess (Spectrum, 1/ 22) In 
shots at the hospital boarc 

I dismiss Bess' pretense 
stab at directors allegedly 
deserved benefits for the 
erence to his conclusion, * 
agenda anyway.

He wrote, "We need to t 
of hospital politics, seek t 
for all factions in  the al 
[and) elect the community 
experienced people to the 

whatever does he meai 
cuily his end goal Is to rej 
“faction" on th* board w 
don. And Quick, too, beft 
ruin everytnlng by privet: 
tarian association. Tnen V 
ly avoid providing abortlo 

Maybe this reasoning e> 
It 1b obvious to the rest of i 
politics" are of preclsel 
abortion policy falls unde 
tali do not perform abortii 
form abortions.) Hence, 1 
argues the pro-life poeitior 

1 understand the frustn 
am sure Mr. Bess and his 
w ould love to see this i 
along w ith the pro-life i 
board and in the commur 
going to happen. And I'v 
them, there is no "commoi 
sought either.

What Bess and his folio

P. 2

••END***
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MAT-SU — A bill presently making Its way 
xnrough the Alaska Senate could go •  t a g  
way In helping preserve agricultural lands in 
the Matanuaka Valley. . . -  .

Senate Bill 60, Introduced last week by Sew. 
Lyda Green, R-Wasllln, and Robin Taylor, R- 
Wrangell, Is modeled after a similar law 
passed by the Pennsylvania legislature, ac­
cording to Larry DeVUblss, a Lazy Mour iain 
farmer. A similar measure has been Intro­
duced In the House by Rep. John Hams, K- 
Valfteftr

"SB 60 is the numberone legislative priority 
of the Alaska Farm Bureau,'’ DeVilblss, who 
also represents District 1 on the Matanuska- 
Susitna Borough Assembly, said Friday.

See BILL, A4

pro
Senate Bill 60, Introduced by 8#ne. Lyda 
Green and RoWn Taylor, could help pre­
serve agrtcu.lura! lands In the Metanue- 
ka Valley.

--riS-mrra «<

BILL: Aimed at protecting farmers from lawsuits
Continued from Front Page

DeVllbfas was In Juneau last 
week with the Alaska Parm Bu­
reau to push for passage of the 
MIL

"Basically, the intent Is to pre­
serve a rural ambiance, especial­
ly In developing areas," he said. 
'This valley's where the legisla­
tion Is most n r  'i d  and most 
critical right nov

The bill seeks to Protect agri­
cultural properties "by granting

them grandfather rights, espe­
cially when they may come up 
agAlnst complaints by neighbor­
ing housing developments.

While it hasn't been a huge 
problem In Alaska so far, in oth­
er parts of the United States, 
many farmers have found them­
selves and their farms the sub­
jects of lawsuits filed by their 
neighbors.

"m the Lower 48, you see peo­
ple moving into farming areas 
and realizing manure stinks, and

COT Of WASH. LA 
NOTlOi OF RUBLJC HIAUMUIWIIUSMMMSNT WimiCT
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lb s  Wfcilla 
89, 2001
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tractors make noise at all hours," 
Hans Neldlg, chief aide to Sen. 
Green, said,

"They end up suing the farm­
ers, ana they've actually won in 
some cases," he said.

The bill requires sailers to no­
tify their buyer* wi*h a written 
notice that they are purchasing 
property within a mile of an 
agricultural facility.

"The property you are about 
to acquire fa located within one 
mile of an agricultural opera­
tion," the notice would read. 
"Lawful application of peati- 
ddei^herbldde*,-and .fertilizers - 

f flcjhir^fy/agrlcqlturtl opera:
tiOTO."

The notice goes on to warn

, burning, 
bra Hons, insects, rodents" and 
other potentially unpleasant oc­
currences.

"It's kind of a two-way protec­
tion," DeVllbfaa scid. "it serves 
as a way for people moving Into 
an area to let them know there 
are farms there."

The bill has been referred to 
the Senate Judiciary Committee.

The Farm Bureau fa also look­
ing for legislative suppoi. n two 
other areas this session, DeVil-

bfaasaid. . j
Farmers are hoping to see the 

passage of a law which would 
allow them to hire adolescents.

Rep. Scott Ogan, R-Palmer, 
supports the effort, DeVllblss 
said, and has drawn up legisla­
tion that would let children pick 1 
vegetables and do other agricul­
tural work with the signed, writ- J 
ten permission of both parents * 
or a guardian, or in the presence r 
of a parent or guardian. The leg- f 
Islation has not yet been intro­
duced In the House.

Presently, children who work 
-have -to produce identification, *1 
f wMch squat be presented to stab? j 

officials In person, |
During having season, fann­

ers must be able to move quickly 
to bring hay in, and they need to 
be able to hire help as soon as 
possible. A single clay's rain can 
easily destroy a farm er's hay
crop. 

ih  ato permits would be for agri­
cultural work only, DeVUblss 
said.

"When we made the rounds 
in Juneau, that was very well re­
ceived," he said.

Another bill would limit the 
liability to farmers for livestock 
that are set free by the actions of 
trespassers.
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are legally used in agriculture and that noise 
and odors could be present. _ -..!

“This really protects anybody who -sells

BILL: M e a s u r e  s e e k s  t o  

^ p r o t e c t f a r m e r s f r o m  s u i t s

Continued from B-l 
only a possibility of the farmer 
being sued but also the parson 
who sold the land.”

Lower 48 legal issues have 
also focused on how the courts 
can determine whether the 
farmer in question is a respon­
sible individual who is farming 
in a safe manner.

Harris’ bill requires that to 
qualify for protection from nui­
sance lawsuits, farmers must 
have a soil and water conser­
vation plan, available free 
through consultation with the 
state.

“I think most farms have a 
soil and water conservation 
plan anyway,” Franklin said.

. ! j  < m . t o . . . . t o  i U . Mto
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MTCHIGAN FARM NEWS
July 15, 1999

New Y o rk  court decision m irrors M ichigan's  
R ig h l-to -F arm  ruling
by Jennifer Vincent
As urban spraw l continues to carve out random pieces o f  farmland, the prox-im ity between farm  
owners and rural hom eowners closes. Neighbors began to com plain about odor, property values 
and so-called infringem ents on their property rights, w hile challenging the farm ers’ right to 
continue operating  -- despite the appropriate ag zoning in the area.

While nc farm  is exem pt from nuisance lawsuits, N ew  York and M ichigan farmers can take note 
o f  two recent court rulings that back their rights to continue if  they are following good 
managem ent guidelines as defined by the states.

The New Y ork Suprem e Court recently ruled that its right-to-Farm  law is constitutional, sim ilar to 
a recent ru ling  in M ichigan.

"Both these rulings give faimowners, who are following these stringent guidelines, the right and 
ability to continue to do business, knowing that they w ill not lose their operations because o f  
unfounded challenges from neighbors," said Kevin K irk, M ichigan Farm  Bureau livestock and 
right-to-farm specialist. "Everyone has rights -  on both  sides o f  the road. But both M ichigan and 
New York have now  said that producers, if  operating in com pliance w ith those set guidelines, w ill 
be protected from  nuisance lawsuits."

Stoneman C attle Inc. in Gratiot County garnered a v ictory  for M ichigan agriculture in late M arch, 
when a lengthy bench trial ended with a ruling in favor o f  the fam ily farm operation's 3,910-head 
feedlot facility near Breckenxidge.

The plaintiffs in the Stoneman case said that flies, increased traffic and odor created a nuisance 
and, therefore, a taking o f  their property values. C ircuit Court Judge Randy Tahvonen disagreed, 
however, after listening to many hours o f  expert testim ony -- including that from  Kirk — w hich 
found the operation to be in compliance with M ichigan's G enerally Accepted A gricultural and 
M anagem ent Practices (GAAMP). Tahvonen also said the farm w as not a source o f  flies, farm  
traffic did not harm  the plaintiffs, nor did property values decrease because o f  the operation.

New York's decision was almost identical.

Pure Air and W ater Inc. (PAW ), citing environm ental concerns for the suit, challenged Trengo 
Farms (a confinem ent hog operation), as well as the C om m issioner o f  Agriculture and M arkets.

Trengo Farm s received a "Sound Agricultural Practice O pinion" from the agricultural 
com m issioner prio r to the lawsuit. However, PAW , a group o f  neighbors, said the Trengo 
operation and the ag com m issioner’s opinion caused an im proper "taking" o f  private property  by 
allowing the Trengos to maintain a nuisance over neighboring property. The suit centered on 
manure m anagem ent practices.

The case w ent all the w ay to the New York State Suprem e Court, w here the court handed dow n a 
decision declaring the state's Right to Farm law and O pinion to be constitutional.

kj&o yo^K ?fi/m m -sn  a m
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Illinois Farm Nuisance Suit Act
B y Allison Gordon and Beth Phipps

Is your farm operation a nuisance to your neighbors or the general public?

M unicipalities, factories, subdivisions, and other uses o f  land may create conditions that invade the 
rights o f  farmers and hence amount to nuisance.1 Negligence in regards to sanitation, air quality, or noise 
levels can all lead to becoming a nuisance. Rather than be a victim to a possible suit from  an angry 
neighbor claiming bodily discomfort or mental distress from obnoxious odors, noises, or other 
conditions arising from your farming practices, be informed about youv rights to farm  in Illinois.

Comm on law and statutory principles provide a resolution for claims o f  property nuisance. The Illinois 
Farm  Nuisance Suit Act, also known as the "Right to Farm Law," provides farm ers protection from 
nuisance suits under certain circums rnces. The Act became effective July 29, 1981:

It is the declared policy o f the state to conserve and potect  and encourage the development 
and improvement o f its agricultural land for the proa .ction offood and other agricultural
products the purpose o f the Act is to reduce the loss to the State o f  its agricultural
resources by limiting the circumstances under which farming operations may be deemed a 
nuisance.2

Nuisance can be defined as using one’s property in such a way to substantially and unreasonably 
interfere w ith the use and enjoyment o f  another person’s property. N uisances can be classified as either 
private or public. A private nuisance is a dispute over land use between two parties. The injured 
individual must personally sue the person creating the nuisance. A public nuisance involves a dispute 
between m ore than two individuals. In a case where m any people are affected by  a nuisance, they may 
sue individually or the state’s attorney m ay sue on behalf o f  the injured parties.

Facts and circumstances are the key determ inants in pinpointing existence o f  a nuisance. A n act, 
occupation, or structure which creates continuous obnoxious conditions is a nuisance per se. This is 
factual regardless o f  circumstance, location, or surroundings. These nuisances are obviously crude and 
are commonly regarded as "on their face." Offensive disposal o f  waste for the public tc  see is an 
example o f  nuisance per se. A nuisance in fact is also an act, occupation, or structure but is determ ined 
by location, surroundings, or circum stances. It can be defined as unreasorable conduct in its context. 
An example o f  a nuisance in fact w ould be the establishment o f  a livestock feeding operation 50 feet 
from an elementary school. A  nuisance in fact can eventually becom e a nuisance per se.

H ow  can you defend yourself against nuisance suits that arise from changing conditions around your 
farming operation? Development o f  areas surrounding farmland can often lead to nuisance suits due to 
incom patibility o f  certain land uses. Livestock operations and subdivisions do not m ake good neighbors. 
The Illinois Farm Nuisance Suit A ct provides protection to farm operators against changing conditions:

No farm...shall be or become a private or public nuisance because o f  any changed 
conditions in the surrounding area occurring after the farm has been in operation fo r  more 
than one year, ...provided, that the provisions o f this Section shall not apply whenever a 
nuisance results from the negligent or improper operation o f any farm or its
appurtenances.3

The Illinois Farm Nuisance Suit Act deals only with nuisance suits and m ay no t be used in defense 
against lawsuits whose basis is The Environm ental Protection Act.4 The Environm ental Protection Act 
provides statutory definition o f  water, air, and noise pollution. Suits against farm  operations can be 
brought on the grounds that one or m ore o f  these types o f  pollution are occurring.

In conclusion, to ensure your farm operation is not a nuisance to your neighbors or the general public, 
take into consideration the size and nature o f  the enterprise, the m anner in w hich  it is operated, as w ell as 
proxim ity to residential property. A void operating your farm in a negligent m anner and properly
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maint in all aspects o f  your farm (animals, equipment, and structures, etc.).

The state of Illinois is committed to conserving and encouraging the improvement of its agricultural 
land. To reduce farmer vulnerability 'o nuisance suits, the state has enacted the Illinois Farm Nuisance 
Suit Act. This Act allows farmers protection from nuisance suits under certain circumstances. A farm 
may not be deemed a nuisance if the locality of the farm is subject to change (for example, development 
of a golf course) provided two criteria are met: 1) the farm has been in operation for more than one year, 
and 2) the farm was not a nuisance when it was established. An exception to both of these criteria occurs 
if  the farm is being operated in a negligent manner. The Illinois Farm Nuisance Suit Act cannot protect 
your operation in every situation, but it does offer a possible defense against a suit from an angry 
neighbor or passerby.

For more infoimation consult the following web sites:

w w w .law .utexas.edu/daw son/nuisance/nuisance.htm

http ://farm .fic .n iu .edu/fic-ta/tafs-rtfl.h tm l

1. Looney and Uchtmann. Agricultural Law: Principles and Cases. New York: McGraw- Hill, 1994.

2. 740 ILCS 70/1 w w w .law .u texas.edu/daw son/nuisance/ilnu is.h tm

3. 740 ILCS 70/3

4. 415 ILCS 5/1

Maintained by: Alesia Strawn

Return to Agricultural Law Information bv Subject Jag e
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A g r ic u l tu r e  P o l ic y  
P r o j  e c t

Issue Paper: Nuisance and 
Right-to-Farm Laws

M any urban  residents m ove to the rural countryside because o f  its aesthetic qualities and open space, 
am enities w hich exist in great part because o f  die p resence o f  farm ing. As exurbanites m ove into ru ra l 
areas, how ever, they often clash with farmers over com m on farm ing activities and the ir off-site im pacts.
A eria l spraying and pesticide drift, animal odors, dust, food processing operations, and other com m on 
agricu ltural activities that had not been questioned prev iously , are perceived as nuisances by the new  
residen ts (L isansky and Clark 1987). (See Issue Paper: A griculture on the Urban Interface for m ore 
in form ation  about other concerns associated w ith developm ent pressures in rural areas).

S trategies have been developed at the state and local level to help fanners and their neighbors reso lve these 
conflicts. Tw o such strategies are (1) nuisance law suits b rough t against farmers by  the ir neighbors, an d  (2) 
righ t-to -farm  laws w hich seek to protect farm ers from  these nuisance lawsuits. C om m on law  nu isances are 
classified as private o r public: a public nuisance im pairs the health , safety, morals, and com fort o f  a 
com m unity  w ithout necessarily harm ing particular property  rights w hile private nuisance unreasonab ly  
interferes w ith the use and enjoym ent o f  another's lands (Lapping and Leutw iler 1987). N uisance law su its  
m ay help protect rural residents from  unw anted agricultural p ractices and developm ent. F or exam ple, they  
m ay be used to establish restraints on established farm ing practices such as spraying and hours o f  
operation. In som e cases, rural citizens have used nuisance suits to deal w ith problem s related to la rg e  hog  
farm s (D eV ore 1997). In these cases, nuisance com plain ts can act as a rem inder to farm ers o f  the n ee d  to  
m onito r the im pact o f  their farming practices on the environm ent. H ow ever, these disputes can also  resu lt 
in driving farm ers o f f  their land or out o f  business (A F T  1993; Lapping and L eutw iler 1987). W idely  
adopted  around the country, right-to-farm  laws seek to  offset nuisance com plaints b y  nonfann ing  
neighbors by statutorily declaring that standard farm ing practices are reasonable land uses, despite the ir 
perceived  adverse im pacts on neighboring lands (Lapping and P feffer 1997). A lthough they vary  in  
content in different localities and states, right-to-farm  lav/s generally  attem pt to supersede the com m on  law  
o f  nuisance and favor agricultural uses o f  land above all o thers (Lapping and L eutw iler 1987).

The issues surrounding nuisance and right-to-farm  law s are difficult to reconcile. S om e producers m ay  
have difficulty  understanding the legitim acy o f  their neighbor's concern  about the unw anted, but 
unintentional effects o f  their farm ing practices (Lapping and P feffer 1997). S im ultaneously, farm  
neighbors m ay not respect the practical needs o f  farm ers to use certain  practices that are necessary  to  m ake  
a living (A FT 1993), and m ay not understand that farm s create m any o f  the landscape and am enity  v a lu es 
that attracted them  there in the first place (Lapping and P feffer 1997). This im passe prom ises to co n tin u e  
in  m any places, but farm ers and rural residents could  also be encouraged  to look at som e o f  the w in -w in  
solu tions now  available in Europe where farm ers are becom ing  actively  involved in  the m anagem ent and  
developm ent o f  the environm ent and landscape. F or exam ple, in the N etherlands, farm ers are en tering  in to  
cooperative agreem ents w ith various governm ental and non-govem m enta l organizations to m anage 
w aterw ays, develop w etlands, landscape their farm s, develop bird  habitats, etc. T hey  receive subsid ies fo r 
this, in return for enhancing w ater quality, w ildlife, hab ita t and landscapes and reduce the grounds fo r 
conflict w ith their neighbors (see B roekhuizen et al., 1997).

R eferences Cited:

A m erican Farm land T rust (AFT). 1993 Fall. "G row ing Pains in N ew  Y ork: M ix o f  Farm s, R esidences 
G ives R ise to "Nuisance" C om plaints," A m erican F arm land, p. 21.

B roekhuizen, R. van, L. K lep, H. O ostindie, and J.D. van d er P loeg. 1997. R enew ing the C ountryside. 
N etherlands: Misset.
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Assuring Michigan AgrteuUure 
Producer! the Right to Farm  

while Promoting 
Environmental Stewardship

The Right to Farm  Act A 1'fecu Everyone
M ichigan agriculture is i S37.J billion industry involving every county of the state. A wide variety of 
crop and livestock production strengthens our farm economy and helps to enhance the natural environ­
ment.
The M ichigan Right lo Farm Act, P.A. 03, was enacted iu 1981 to  provide farmers with protection 
from nuisance lawsuits. This state statute authorizes the Michigan Commission o f Agriculture to de­
velop and adopt Generally Accepted Agricultural and Management Practices (GAAMPs) for farms and 
farm operations in Michigan. These voluntary practices are based on available technology and scien­
tific research to promote sound environmental stewardship and help maintain a farmer's right to farm. 
The GAAM Ps cover five specific areas of production agriculture, including:

•  M a n u re  M flnag«mentdJtUlzation
* Pesticide UM eation/Peri Control
•  N u tr ie n t .IZUHM.tiaij
•  C a r t  of Farm  Animals
♦ Cranberry Production

These agricultural and management practices arc protective of the envi.-onenu and have been designed 
to serve the needs o f Michigan farmers and non-farm residents alike. The practices are reviewed annu­
ally and may be revised as necessary by the Michigan Commission o f  Agriculture.
M an u re  M anagem ent and  Utilization
For M ichigan's animul agriculture industry to remain viable and com petitive. It must have the flexibil­
ity and the opportunity to change with market conditions and adopt new technology. With an increase 
in the scale o f commercial livestock production comes new management challenges to control odors 
and handle agricultural wastes such as livestock manure, poultry litter, milkliouse wastewater, and 
bnmyard runoff.
Sound m anure management practices can lower production costs for fanners. Careful stomge, han- 
tiling, and application of farm animal manure will help control odors and protect out watei resources. 
When properly utilized, livestock and poultry manure supplies nutrients for growing crops and reduces 
commercial fertilize, needs,
GAAMPs for Manure Management and Utilization were first adopted in June 1988. They are written 
to help assure that reasonable farm management practices ate implemented to protect our natural envi­
ronment, and allow our livestock and poultry industry to remain profitable and competitive.
These practices include recommendation') for:

* R unoff Control
•  Odor Management
♦ M anure  Storage Facility D esign
♦ M anure  A pplication to Land

Generally Accepied Agricultural and Management Practices for M anure M anagement and Utilization 
Pesticide U tilization and  Pest Control
Americun ugrlculturc has been able to meet consum er dem ands for a re liab le  and abundant food supply 
through the use o f  im proved technology. For over .10 years now , th is technology has Included the use
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Right To F a rm  Law  Changes!

After studying  (he draft am endm ents to  AS 09 .4 5 .2 3 5  and srudying othei s ta te ’s  ‘R ight T o  Furm  la w s’ (hat 
have been found  constitu tional, tw o w eaknesses w ere  found:

♦ N o re lie f  fo r  the A laska farm er u n d er S ection  2, AS 09 45.235(b) -  The fo llo w in g  needs to  be 
a d d e d :

(2) F lood ing  caused  by the ag ricu ltu re  operation  E x c e p t in  cases o f  u n u s u a l  w e a th e r  ev e n ts  
25 v r  flood  -  u n u su a l d o w n p o u rs  e tc .

♦ N ow here  in these changes is m en tioned  no tification  to  realto rs, hom e buyers o r o th e r in terested  
parties. 1 believe a pam phlet shou ld  be p rin ted  and  m ade availab le to T itle  C om pan ies , R ealty  B oards 
F.tc. B y tak ing  a p roactive stance rig h t from  the beg inning , a lo t o f  possib le litigation  can  be uvoidcd. 
M ost o f all a p roactive sta tem en t from  the S ta te  g o v ernm en t un d er the Seal o f  A lask a  w o u ld  w o rk  
w onders com pared  to a num bered  line co n ta in in g  stiff language in  a law  review .

Included in this Fax are o the r v iew s on  w hat w orks and w hat d o esn ’t, includ ing  law  rev iew s.

Jimmie R. Ellison. Publisher/Farmer
Contact; Phone 488 1970. Fax 488-4789, Mall: POB 55590, Nonh Pole, AK 99705

Cc by fax:
H arris
Felm en

/̂ neesT22>
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Are Right to-Farm Xuiule.s in Danger?
By Joe  M iller 

Livestock Policy Specialist &  Rcgulutory Legal Analyst 
Public Policy Division 

American Purm Bureau Federation
May J. 19V9
Are R ighl-to-Furm  Statutes in Danger?
The short answ er to that question, in my opinion, is no. Now for the long explanation.
Recently the Iow a Supreme Court struck down that state's right-to-farm statute as being unconstitutional. The 
U.S. Suprem e Court refused to hear the case, which means that the Iowa ruling stands. That has brought about 
discussions in other stares as to whether their nght-to-farm statures arc in danger o f being struck down in the 
courts.
It is im portant to understand what right to farm  statutes are and what they arc not. M ost o f the right-to-farm 
statutes in the U.S. are set up to be a defense to a nuisance lawsuit. Thnr means the first thing that has to hap­
pen is for som eone to claim  that an operation is causing a nuisance. The general definition o f a nuisance is 
when som eone causes an unreasonable interference with another person's com fortable use and enjoyment of 
his land.
Once a nuisance has been established by the complaining patty the agricultural operation then raises the d e ­
fense proved by the nght-to-farm statute. Most nghc-to-form statutes require the producer to com ply with very 
specific requirem ents to receive protection from a nuisance claim. The person bringing th r complaint then has 
to prove that the agricultural operation is not within one of those exemptions. R ight-to-farm  statutes changed 
common law nuisance by creating this protection from what would otherwise be a nuisance.
M om. ught-io-farm  ciaunes do not protect agricultural operations if they were operated in a negligent or illegal 
manner. N egligence is generally defined as a failure to exercise ihal degree o f  care required by the circum ­
stances. H enca, most ; these types of lawsuits state mar the operation was being operated negligently.
The Iowa statute went farther than most other states in uying w  protect agnculm ral operauous. The Iowa stat­
ute suited that "u farm operation • shall mu he found to he a nuisance regardless • o f the agricultural activities 
of the farm or farm operation." The argument to the court wax that this gave agricultural producers the right to 
"create or maintain a nuisance over the n e ig h b o r pruperty, in effect creating an easem ent in favor of the appli­
cants." The challenge was based on the Fifth Amendment o f the TJ.S. Constitution nx a "taking" of property 
rights.
The Iowa court reasoned that the Iowa statute, was in fact an easem ent because it gave agnculm ral operations 
the right to do things rhqr could affect neighboring lundownura und it also prohibited those landowners from 
bringing a legal action against the agricultural operation as a matter o f law. T his m eant that Iowa agricultural 
operations could in fact create a nuisance and that adjoining landowners could do  nothing about it. And (hut 
the creation of the easem ent took away the p rop tny  right of being able to defend that properly by lawsuit and 
that this was done without just compensation to tire adjoining landowner-
It was this final step that made the Iowa law unconstitutional. Most other states allow  a lawsuit to be brought 
against an agricultural operation if they could prove thut the operation did not fit w ithin the narrow protected 
items in the sratnte. In Iown, ns long as the agricultural operation was not breaking Hny state or federal law. 
adjoining landowners could nor sue for nuisance. In other states they can.
The Iowa court concluded by saying that the "legislature exceeded its authority by authorizing the use of prop­
erty in such j  way uh to infringe on the rights o f o t h e r s /  allowing the creation of a nuisance without the pay­
ment o f just com pensation.”
In summary, most states should net have a problem with their right-to-farm laws becuusu they allow adjoining 
landowners to sue for nuisance against agricultural operations The Iown stntute tamed tlini mi agricultural op­
eration shall not be a nuisance and thereby prevented adjoining landowners from bringing n nuisance soil.
This is what emitted mi easement and that casement was mil pmd for. Therefore it wu6 a "taking”. As Inng as 
yum Mule minute allows adjoining Undowners to bring a nuisance suit and the nght-to-furm  statute only offers 
u defense, not a prohibition aguinsc a lawsuit, it should withstand any test o f its constitutionality.

/t/fl f&m
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Court upholds Michigan form law 
By Sue Stuever B u tit l
Neighbors were pitted against farming neighbors in a recent Gratiot County (M ich.I legal battle that challenged the 
state's Right-fo-Fartn Act- In a precedent-setting case, a circuit court judge upheld r .e constitutionality o f  the act, ruling 
that n feedint operation near Breckcnridgc. Mich., causes no nuisance.
The Stoneman family, who operates the 3,000 heud feedlot facility, said they are relieved the case is over, but urc frus­
trated they had to endure a two-year-plus legal battle. "We always felt wc would win because we knew we were doing 
nothing wrong," said Dave Stoneman.
The Stnnernuns said they kept neighbors inform al about tlicir new cuttle facility and took odor and other factors into 
consideration when selecting the site and building tlw bant. They ulso kept detailed records and followed a writlcu ma- 
nure-managemcnt plan.
But the plaintiffs in the case who live within a mile of the cattle bam alleged that flies. Increased traffic ond ndnr consti­
tuted o nuisance and. therefore, a "taking" because they lived in the area before a cattle bam w»» added and were not 
compensated for what they believed to be lusscs. But the judge dismissed the claim.
While acknowledging that the case wan favorable for Michigan agriculture, state Department o f Agriculture Director 
Dan W yant said he expects similar suits in the future as urban population:, encroach on rural land.
"We do know agriculture i* at a crossroads with respect to being challenged in this case," W yant said. He contends that 
Michigan's Right-to Furm Act is solid enough to stand up to challenges and will likely serve as a model for other states. 
All 50 states have right-to-farm laws, but none are as stringent as Michigan's.
"This verdict sets ua on the course of moving into the 21st century with some assurance that we can have modern-day, 
friendly agriculture in the state of Michigan." said Jack Laurie, M ichigan Farm Bureau president and a Tuscola County 
dairy fanner.
"The Stonemans have an undeniable record o f utilizing best management practices, and their operation is truly environ­
mentally friendly."
Sue Stuever O utlet is ed ito r o f  member pub lica tions f o r  M ich iyan  F arm  Bureau.
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One m onth ago, the U.S. Suprem e Court refused to  review the appeal o f an Iowa Suprem e C ourt ruling 
overturning that state 's "right to farm" law. The court's action, o r rather inaction, was done w ithout com m ent 
and rem ains open  to speculation over why the case was not heard. This offers little so lace fo r farm ers and 
their allies in Iow a w ho now fear w idespread legal challenges to their way o f  life.
Iowa legislators tried  to deal with the anticipated problem s o r conflicts between rural neighbors ny passing 
the "righ t to farm " law in 1982. It was designed to protect farm ers from  the threat o f  law suits brought by 
neighbors. M any m odem  agricultural practices, such as m ega-hog farms or chem ical spray ing , are often 
view ed as nu isances by neighbors. This legal im m unity protected Iow a farm ers from  law suits over the 
"operation or expansion  o f  the agricultural activities o f  fa] farm" located "within an agricu ltu ral area" as 
long as the nuisance does not result from a violation o f  a federal statute, regulation, state statu te , o r rule" 
and the farm  o w n er or operator was not found negligent. "A dditionally, there is no im m unity from  suits be­
cause o f  an injury  o r dam age to a person or property caused by the farm  or farm  operation before the crea­
tion o f  the ag ricu ltu ral area."
The law  allow ed local county officials to designate "agricultural areas" for protection. This is p a n  o f  Iowa's 
statew ide effort aim ed at "agricultural land preservation" in the face o f  developm ental p ressu res on behalf o f  
nonagricultural residents in traditional farm ing com m unities. Specifically , a person could  not buy land : .7a- 
cent to a farm , bu ild  a new home and then take his farm er neighbor to court over issues such  as odor or Just 
associated w ith fainting.
O fficials in K ossu th  County designated approxim ately 960 acres o f  farm land as an agricultural area subject 
to protection under this law in January 1995. T hree m onths later, a group o f  neighbors filed  suit in Iowa 
D istrict C ourt claim ing  that this action violated their rights under both the Iowa and U .S . C onstitutions.
They said  such a law  denied them  the right to  pro tect their property from  potential actions by neighbors that 
could adversely affec t the value or m arketability o f  that property w ithout fa ir com pensation. Am interesting 
feature o f  this law suit is that while both sides agreed that no such nuisance had yet occurred, the fear was 
that the im m unity protection removed the option o f  legal redress from  the nonagricultural neighbors.
Initially, the Iow a D istrict Court threw out the lawsuit but the Iowa Suprem e C ourt heard the m atter on ap­
peal and reversed the lower court in Septem ber 1998. In effect, they agreed with the p la in tiffs  that the Iowa 
"right to  farm " law was unconstitutional under both the  state and federal Constitutions. T h is infuriated farm 
groups across Iow a \ 10 attem pted to take the case before the U.S. Suprem e Court.
In their b rief to  the high court, the coalition o f  farm  groups claim ed chat i f  the Iowa Suprem e C ourt decision 
was allow  to stand m ore than 100,000 farm ers in that state could  face the prospect o f  costly  nuisance law­
suits ju s t because "they look and sound and sm ell like farm s." The b rief also warned that action  by the Iowa 
Suprem e C ourt posed a legal threat to "right to  farm " laws in num erous other states as well. Iow a's new  
G overnor Tom  V ilsack  was quoted by the A ssociated P ress as saying that the U.S. Suprem e Court's ruling 
made it very likely that Iowa state lawm akers would revisit this issue.
Iowa farm ers and officials aren’t the only ones shocked and surprised  by this set o f  events. Scott Jensen,
State A ssem bly S peaker in neighboring W isconsin, im m ediately announced that he w as ' sking that legisla­
ture's legal counsel to review the Iow a decision and evaluate its likely im pact in W isconsin . Jensen, a R e ­
publican from  W aukesha, said he was proud o f  the W isconsin "right to farm" law -am ong the first legisl a- 
tion passed when the Republicans assumed the m ajority  in the A ssem bly in 1995.
Illinois does not have a sim ilar "right to farm" law but the recent controversy over regulating  large livestock 
operations touches on som e o f  the same issues and concerns. T he crux o f  K nox County's ongoing case 
against Jim  & Doug Baird and their H ighlands hog farm  near W illiam sfield  is due to be presen ted  to the Illi­
nois Suprem e C ourt. In that case Knox County S tate 's A ttorney Paul M angieri has argued that there m ust be 
some logical lim itations on the Illinois law that prohibits local governm ental control o f  agricultural land use. 
Knox C ounty attem pted to enforce zoning restrictions to block construction  o f  the H ighlands' large scale 
hog farrow ing operation contending that the very size o f  this operation  takes it out o f the realm  o f traditional 
agricul'ure. W hile M angieri has been unsuccessful so  fa r in both the C ircuit and A ppellate  courts, a strong 
dissenting opinion by one m em ber o f  the three-judge A ppellate C ourt panel has offered h im  som e reason for 
optimism.

by Mike Kroll
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A sked if  the Iowa court dram a may have som e impact on Knox County's legal battle, M angieri was blunt and 
to the point. "W hile th ; jl in g  is am azing in a  state as agriculturally-based as Iowa it has no  standing w hatso­
ever here in Illinois. The relevant laws in  Iowa are totally d ifferent from  those in Illinois and the facts o f  our 
case d iffer as well. T h is decision will undoubtedly have significant im pact w ithin Iowa but little direct legal 
application  outside o f  that state. Things could  have been m uch different had the U.S. Suprem e Court heard the 
case and issued an opinion supporting  the Iowa Supreme Court. It is im possib le to interpret m eaning into a 
refusal to hear th is case .”
W hile the Iowa ruling  will have little effect on die specific Knox County case, it may have far reaching effect 
on I.lino is. O perators o f  m ega farm s and their corporate parents will logically  m igrate to the least restrictive 
states such as Illinois. As recently  as this week, Illinois legislators failed to strengthen the Illinois L ivestock 
F acilities M anagem ent Act.

Posted to  Z ephyr Online M arch 27, 1999 
R erum  to the Z ephyr home page: <http://w w w .thezephyr.com >

New Y ork’s R ight to F arm  Law  Found "C onstitu tional”
O n M a y  2 5 , J u s t ic e  T h o m a s  K ee g an  o f  A lb an y  C o u n ty  S u p re m e  C o u r t is s u e d  a  la n d m a rk  d ec is ion  fo r  
N ew  Y ork  S ta te  ag ric u ltu re  in  the  ca se  o f  P A W  v. D a v id s e n , in  w h ich  th e  C o u rt d e c la re d  the N ew  Y o rk  
S ta te  R ig h t to  F a rm  L aw  (R T F L ) co n s titu tio n a l. T h e  R T F L  p ro v id e s  n u isa n c e  su it p ro tec tio n  to  fa rm in g  
o p e ra tio n s  th a t h av e  re c e iv e d  a  "S o u n d  A g ricu ltu ra l P ra c tice  O p in io n "  f ro m  th e  C o m m iss io n e r  o f  A g  a n d  
M a rk e ts , w h ich  T re n g o  F a rm s , a c o n f in e m e n t hog  o p era tio n  in  C h e m u n g  C o u n ty , rec e iv e d  in  1997.
P A W , a  sm a ll e n v iro n m e n ta l g ro u p , c la im e d  th a t N ew  Y o rk ’s R T F L  w as  u n c o n s titu tio n a l b ec au se  it 
c a u se d  an im p ro p e r  " tak in g "  o f  p riv a te  p ro p e rty , a lleg in g  th a t the o p in io n  a llo w ed  the T re n g o s  to  m a in ­
ta in  a n u isa n ce  o v e r  n e ig h b o rin g  p ro p e r ty , c rea tin g  an e a se m e n t in  the  T re n g o s ’ fav o r. T h e  c re a tio n  o f  
tha t "e ase m e n t,"  P A W  arg u e d , re su lte d  in  a  " tak ing" o f  p riv a te  p ro p e r ty . T h e  C o u r t d e c id e d  tha t th e  
R T F L  d id  n o t au th o rize  th e  T re n g o s ’ to  c re a te  a n u isan ce , n o r  d o cs  th e  R T F L  p ro v id e  b la n k e t im m u n ity  
fro m  n u isa n ce  su its . T h u s , th e  s ta tu te  d o e s  no t c rea te  a p ro p e r ty  r ig h t in  fa v o r  o f  th e  fa rm  in the n e ig h ­
b o rin g  p ro p erty , so  no  ta k in g  o f  p r iv a te  p ro p e rty  o cc u rre d  u n d e r  th e  R T F L . L o o k  fo r  fu rth e r  d e ta ils  on  
th is  m o m e n to u s  d ec is io n  in  th e  n e x t is su e  o f  the A d v o ca te .

http://www.thezephyr.com


G o o d  w e l l  w r i t t e n  l a w s  m a k e  f o r  g o o d  N e i g h b o r s  fre«dora to do as they please. Farmers must operate in
a legal and reasonable manner to be eligible for the 
law's protection.

During the last several decades, more and more city and Lower forty- Some states -  New York, for example -  do not al- 
eight people have migrated into rural areas to pursue their Alaska |ow a Protecled fanning operation to undergo a large 
dream. They seek a peaceful place in the coujtry, away from the pollu- increase ' n s 'zc- Many don t allow farmers to substan- 
tion, noise, and crime o f  cities and suburbs. Many choose homes in mod- chan8e w ^at are doing if they are to remain 
est (some times not so m odest) subdivisions that press into former and Protected under die law and this law s limiting factor 
future agricultural lands. has several livestock operation out o f business.

This intrusion o f  u rban  life  into rural life results in an inevitable cc r-  *n fan™n ? as any business -  the farm er m ust ad just his 
tlict. How surprised  som e neighbors are to wake up one spring m orning °P cra t*on 10 f*1 ^  ever-changing econom ic ecmck- 
to roaring m achinery , bu2z in g  flics, the stench o f  manure and a m ist o f  do n s ' J hus ' n som e cases a âm i m ust 8r0 v̂ o r . ‘n 
pesticides in the air. A nd how  angry many become when they lean t that o thers- m ay be a com Ple,c c h , n  u Pcrat,ons includ- 
they can't do any th ing  ab o u t it. in£ vaJue added Products o r S °  from  P 3®  croPs t0 aiu‘

Thc Legal 'R ight to  F arm ’ States now gives farmers a basic "right to m a*s ' . . . .  „ , , ,  „
farm " w ithout the fear o f  law suits brought by offended neighbors. As one iaw  s ,0 “ 1 Protect a  ar™'’r  w °  oes not 0
ju d g e  rem arked w hile d ism issing  a law suit agatnst a hog farmer, "pork norm al or w ho deliberately annoys neigh-

production generates odors that cannot be prevented, and so long as the bors’ „  . .
human race consumes pork, someone must tolerate the smell." Alaska s Right To arm (see si e a r -  su sec ton

Before the right-to-farm laws were enacted (most o f them in the 09.45.-35) law is simp e an easi y un erstno as wr.. 

l9S0s). courts shut down many a farmer’s operation because it was a nui- tcn c 1 c ' 11 aS °  65 'n 1 3
sance to the neighbors. For example, a group of annoyed neighbors, caPable lo^ f r c° uld dnve ,a D- ' ° lCat tbr0Ugb Sf  ‘

• • , ,  j  \  4 l  j j  wavs even if  lie didn ( even know what a dozer lookedwhose homes had sprung up around a Massachusetts hog farm, sued and )
closed it in 1963. Some judges tried to strike a middle ground and ended . , , . ...

, . i . . .  r  ■ For exam ple ook at section (a); I f  som e one m oved
up applying restrictions that w ould let the farming operation continue. y  „ , . . . .  ,

A Florida court, fo , exam ple, allowed a bog farm to m y  in bus,near »  a fa" " "  ‘, la ,w a s
but limited how many hogs the farmer could have. The judge also issued l,c s  an setup. 1 e new neig or wou n
instructions on how  ,0 s to re  and  feed the garbage the h o p  w ere accut- r“ ™ r  * ' bl f  T

, m orning and  seen the crop duster flying by  or m aybe
tome o ea mg. farm er's kid out spraving thistle on his four-

These two illustrations prove the wrong-head-a-ness o f  judges being , , * .. u r
... .  . u  .• j  • w heeler. T w o  w ays to cure this -  change from threefarm  managers -  neither ho g  operation could continue and rem ain eco- /  . -  .. .

nom icaliv viable years to one and require notification  trom  sellers to

In  an o th er case , re tire e s  a t Sun  C ity  in A rizona d isco v ered  th a t th ey  bu ^ rs tb a t lbe  P^0 ^ ^  ‘s c *o s® to fa rm in g  o p e ra tio n s , 
had traded  th e ir  frig id  c lim a te s  fo r w arm  b reezes laced  w ith  the  o d o r  o f  a  N o w  it y o u  t u v  at w as a oo  a sec  io n

cattle  feedlo t. A re su ltin g  la w su it c lo sed  dow n the feed lo t. bu t th e  ju d g e  an d  *  th a t Pa rt ,s, c ,e a rl>' ° P en to  r T T ? ! Z ? l
o rd ered  the d ev e lo p er o f  th e  c o m m u n ity  to  pay the co st o f  re lo c a tin g  the  a m P 'e > ariT1”  c e a JS 0  3 ^ 0Uj  ? 3 iu n  r,
ca ttle  op eratio n . T h e  ac tio n  a ll bu t b rok^  the  developer. 1 :6°  S™d ,n g  fo r  ^ ° d  irr .g a tto n  b u r no  y e t

. . . .  c . • , , |  • * .  .  p la n te d , a o n g  c o m e s  a  f ro g  c h o k in g  ram  -  say  a  co u -
T h e  rig h t-to -farm  law s su p p o se d  to tak e  jud g es ou t o l th e  fa rm  m ail- '  . b  , b , . , .______

agement business and protect farmers from the nuisance laws that applv p *e inc 'n a ° ur “  ° °P S st” a . 00 1 ,
to ordinary neighbors. ncw neighbor's door. Could be interpreted as the

farm er’s fault.
„  . . . .. .  u  i • l .  .  r  i I believe by  rew riting  the law and w riting a new  lawE verv  s ta te  in  th e  co u n try  has passed a n g h t- to -fa rm  law . . 6 , , u o  D

b  govern ing  notification  to  real estate buyers “ S n if f  Be-

North Carolina's law is typical. It declares that an agricultural opera- ô re ^ ou f-caP ^ a"  and that land deeds in
tion, which has existed for a year without being a nuisance, is presumed ^tn-icuhure and farmable areas e so r|:j tnc |e y suc 
not to be a nuisance even when new neighbors move in. If the farm op- notif",cali° n *** told >'ou so *aw  *vvou' ma c orgoo 
erations are conducted in a reasonable manner, the ncw neighbors can’t neighbors. O ther states hove these aws a rea y in

legallv 'omplain. P*ac,e . , ,
Se\ ral states list specific annoyances that are not considered a legal * bave w rittcn sucb ’aws basc on 0 cr s ate s av^s’ 

nuisance to neighbors. The lists include odor, noise, dust and the use o f  rcad lbcm a,ld a8ree Pass f em a on8 t0 y°ur °" 
pesticides--lhe very conditions which, without the laws, could lead to a ca  ̂ law m aker. rh is  is for our own protection, 
lawsuit by a neighbor. J-iwt

By Jim Ellison *jhi-to-farm laws do not give farmers complete

November 1998 Edition o f  The AJnskn Farmer M agazine PAGE 18



UW EX coopownvf areNsoN stirvier • iwivwsnr of wisconsn extwsion Communtty. Nttunl Rucurce, md Ceenomh OtVMlcp. "yogitmi

Law of the Land 
Review

An O ccasiona l Report to Local Government Officials 
Regarding Ro les and Regulations 

For Natural R esou rces U se or M anagement

Additional Inform ation A va ilab le  From :

MARCH, 1994

R IG H T  TO  FARM LA W : 
DEFENDING AGAINST NUISANCE LAW SUITS BV NONFARM  OW NERS

Owners of nonfarm residences sometimes file lawsuits to limit livestock 
production or farmland cultivation practices which they believe threaten their 
health, safety, or welfare. Several states have "right to Farm" laws to protect 
farmers from complaints from noise, odor, and dust arising from normal farming 
practices. While the words "right to farm" do not appear in state law, Wisconsin 
statutes do afford a farmer some protection against a nuisance action brought by a 
neighboring landowner. Also, towns and counties are authorized to develop land use 
plans, to adopt exclusive agricultural zoning, and to support farmer participation in the 
farmland preservation program. Such approaches can be used to discourage building 
of nonfarm residences in productive agricultural areas.

INTROD U CTIO N. Around the nation, where 
nonfarm residences have intruded into agricultural 
areas, land use disputes have arisen. Farmers, who 
are accustomed to operating farm machinery at any 
time, are receiving noise complaints from persons 
who buy country homes in pursuit o f  "peace and 
quiet." Other farming practices that sometimes 
generate nuisance complaints are manure handling, 
concentrated livestock bousing, and chemical 
applications.

FARM  NUISANCE CASE STUDIES. Contra 
Costa County, California has produced apricots, 
grapes, and livestock products for more than a 
century. Yet, many persons working in nearby San 
Francisco have been attracted to the county by its 
affordable housing. Prospective new owners 
consider the county’s green farm fields to be like 
urban park land. Because they have little 
knowledge of fanning, newcomers seldom consider 
how the need to plow, plan' cultivate, and harvest 
may affect their lives. Faced with a growing 
number of complaints and nuisance suits, county 
officials proposed a right to farm ordinance. The

measure would discourage nuisance actions against 
fanners and would require realtors to inform 
prospective nonfarm owners about possible 
"inconveniences* caused by necessary agricultural 
practices. Some local residents are challenging the 
proposed ordinance and will seek to overturn it If 
it is adopted.

Near Alliance, Ohio, a nonfarm family was 
offended by the construction o f a facility that 
houses more than 100,000 chickens, 'Die family 
contends that property values have been adversely 
affected by the farm operation. It has repeatedly 
complained about odors to the S tark County Health 
Department. Inspections by county officials and 
state natural resources staff have uncovered no air 
quality or manure handling violations. None­
theless, a lawsuit is likely to ensue.

ADVENT O F  R IG H T  TO  FA R M  LA W S. One 
approach used to minimize the threat o f  nuisance 
lawsuits has been the passage o f  stete "right to 
farm" laws. F or instance, M ichigan enacted a 
right to farm law m ore than ten years ago.

University of W isconsin , United S ta te s  Departm ent o f Agriculture, and W isconsin  Coun ties Cooperating . 
UW -Extension p iovides equal opportunities in employment and programm ing, Including T itle  IX  requ rem en ts .
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Chapter 286 o f  Michigan law states that a farm 
operation shall not be found to be a nuisance if It 
‘ existed before a change in the land use or 
occupancy o f  land within 1 mile o f the boundaries 
o f the farm  land" and if the farming operation 
would not have been considered a nuisance before 
the nearby residences were built. Also, an 
operation cannot be considered a nuisance if it 
"conforms to accepted agricultural and management 
practices." "Acceptable" practices are annually 
reviewed and lister* by the state’s agriculture 
commission in consultation with state university, 
state agency, and USDA officials.

Laws specifying a right to farm also are present in 
Florida, H aw aii, Idaho, Louisiana, Michigan, 
Nebraska, N ew  Jersey, New Mexico, New York, 
Rhode Island, Tennessee, and Virginia.

ARE  R IG H T  TO  FARM  LAWS FA IR  O R 
E F F E C T IV E ? Neil D . Hamilton wrote a book 
titled W hat Farmers Need to Know About 
E nvironm ental Law  \D roke University A gricultural
Center, D es M oines, IA, 1990). Hamilton claimed 
that some right to farm laws do not adequately 
protect farm ers from nuisance lawsuits. He cited a 
case in which a hog farmer spent S50.000 to contest 
a suit filed against him. His neighbor bad objected 
to a proposed expansion. The farmer "won" the 
suit yet lost financially because he could not recover 
his defense costs.

In New Y ork, one attorney argued that r 'jh t  to 
farm law afforded farmers too much protection. He 
claimed it was unfair to give farmers protection 
from legal action by another class of citizens. The 
attorney represented a town board in a Niagara 
County case where a dairy fanner wanted to 
Increase his herd from  500 to 850 cows. The board 
refused to grant a building permit for a new barn 
when nonfarm residents complained to town 
officials about miisances at the "factory-sized" farm.

W IS C O N S IN  S T A T U T E S  AND F A R M  
NUISANCES'. State Jaw allows a person or local 
governm ent unit to a tw o  abate a public nuisance. 
T his statutory authority can be applied when a 
citizen com plaint is brought forward against a farm

(or nonfann) property owner.

Note: In the 1981 case of State v. Quality Ess 
Farm, Inc., nuism 'e  w ar defined by the courts as 
unreasonable acti 'lty or use o f property that 
interferes sulstanti illy with comfortable enjoyment 
of life, health, or safety o f others.

Wisconsin law does ^  contain tha words “right to 
farm." H owever, h does say (W isconsin Statutes, 
823.08) that, "to the extent possible consistent with 
good public policy, the law should not hamper 
agricultural production." When a farm zoned for 
exclusive agricultural use is subject to  a nuisance 
action, sim ilar farming is allowed to continue 
unless the court decides it would endanger health 
or safety. If  not so zoned, the court may order the 
fanner to use a ltem atm  practices to reduce the 
nuisance. If  a court finds that the fanning practice 
is a nuisance and if the person complaining moved 
into an area where the farming activity considered 
to be a nuisance was consistent and ongoing, then 
die court may assess only nominal damages. A 
farmer may recover the legal costs for his defense 
if a nuisance action is dismissed by the court.

T H E  NEED T O  S E P A R A T E  FARM  AND 
R E SID E N T IA L  U SES. Conflicts between farm 
and nonfarm landowners often can be avoided in 
areas where som e land is set aside for agricultural 
use while other land is reserved for residential use.

Town and county governm ent can help reduce the 
threat o f  nuisance lawsuits when they: [ 1] prepare 
a local land use plan and [2] support their plan by 
encouraging farmland preservation program 
participation and by adopting exclusive agricultural 
zoning to lim it the construction o f  nonfarm 
residences w ithin farm land areas.

Note: This information is not intended as a
substitute for legal advice from a licensed attorney.

P repared  by:
Donald L ast
Extension N atu ra l R esource Policy Specialist 
University o f W isconsln-Stevcns Point 
715-346-2386



Resolution in Support of Agricultural Legislation Pending in the 22nd
Alaska Legislature

W h e re a s  one o f  the principal functions o f  the Board of Agriculture and 
C onservation (BAC) is to address issues affecting agriculture in Alaska; and

W h e re a s  there is currently legislation pending before the 22nd A laska 
L egislature which pertains to agriculture in Alaska; and

W h e re a s  the Board o f Agriculture and Conservation supports in concept HB 
82 “A n Act relating to agricultural facilities and operations as private 
nuisances; and to disclosures in transfers o f  real p ropjrty  located within one 
m ile o f  an agricultural facility or an agricultural operation”; and

W h e re a s  the Board of Agriculture and Conservation supports in concept HB 
128 “A n Act relating to employment o f certain m inors in agriculture”;

N ow  th e re fo re  be it resolved that the Board o f  Agriculture and 
Conservation requests that the 22nd Alaska Legislature, after appropriate 
com m ittee referral and review, support and approve HB 82 and HB 128.

Board of Agriculture & Conservation (BAC)
Resolution 2001-1

Board o f  Agriculture and Conservation



c r p

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF AGRICULTURE

TONY KNOWLES, GOVERNOR

CENTRAL OFFICE
1800 GLENN HIGHWAY, SUITE 12 
PALMER, ALASKA 99645-6736

PHONE: (907) 745-7200 
FAX: (907)745-7112

NORTHERN REGION OFFICE 
3700 AIRPORT WAY 
FAIRBANKS, ALASKA 99709-4699

PHONE: (907) 451-2780 
FAX: (907)451-2751

PLANT MATERIALS CENTER 
HC04 BOX 7440 
PALMER, ALASKA 99645-9706

PHONE: (907) 745-4469 
FAX: (907) 746-1568

March 2, 2001

Dear Legislator:

At the Boaid of Agriculture and Conservation meeting on February 20, 2001, the board 
unanimously approved a resolution on agricultural legislation pending in the 22nd Alaska 
Legislature. The resolution supports, in concept, HB 82, “An Act relating to 
agricultural facilities and operations as private nuisances; and to disclosures in transfers 
of real property located within one mile of an agricultural facility or an agricultural 
operation;” and HB 128, “An Act relating to employment of certain minors in 
agriculture”.

One of the principal functions of the newly created Board of Agriculture and 
Conservation (BAC) is to address issues affecting agriculture in Alaska. Therefore the 
BAC requests that the 22nd Alaska Legislature, after appropriate committee referral and 
review, support and approve HB 82 and HB 128. Thank you for your consideration.

Sincerely,

^  James V. Drew, Chair
Board of Agriculture and Conservation



Board of Agriculture & Conservation (BAC)
Resolution 2001-1

R e so lu tio n  in S u p p o rt o f A g ric u ltu ra l L eg isla tion  P en d in g  in th e  2 2 nd
A laska L e g is la tu re

W h e re a s  one o f  the principal functions o f  the Board o f A griculture and  
C o n serv atio n  (BAC) is to address issues affecting agriculture in A laska; and

W h e re a s  there is currently legislation pending before the 2 2 nd A lask a  
L eg is la tu re  w hich pertains to agriculture in A laska; and

W h e re a s  the Board o f Agriculture and Conservation supports in concept H B 
82 “A n  A ct relating to agricultural facilities and operations as p riva te  
n u isances; and to disclosures in transfers o f  real property located w ith in  one 
m ile o f  an agricultural facility or an agricultural operation” ; and

- W h e re a s  the Board o f A griculture and Conservation supports in concept HB 
128 “ A n  A ct relating to em ploym ent o f certain m inors in agriculture” ;

N ow  th e re fo re  be it reso lved  that the Board o f  A gricu lture and 
C onservation  requests that the 22nd A laska Legislature, after app rop ria te  
com m ittee  referral and review, support and approve HB 82 and HB 128.

B oard  o f  A griculture and Conservation

Date
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M A TA N U SK A -SU SIT N A  BOROUGH ASSEM BLY 
R E S O L U T IO N  N O . 0 1 - 0 0 7

A RESOLUTION OF THE MATANUSKA-SUSITNA BOROUGH ASSEMBLY IN SUPPORT 
OF HOUSE BILL 8 2 , AN ACT RELATING TO AGRICULTURAL F A C IL IT IE S  AND 
OPERATIONS, AND TO DISCLOSURES IN TRANSFERS OF REAL PROPERTY 
LOCATED WITHIN ONE MILE OF AN AGRICULTURAL FA C ILITY  OR AN 
AGRICULTURAL OPERATION.____________________________________ ______________________

WHEREAS, t h e  l e g i s l a t u r e  i s  c o n s i d e r i n g  H o u s e  B i l l  82 r e l a t i n g  

t o  a g r i c u l t u r a l  f a c i l i t i e s  a n d  o p e r a t i o n s ,  a n d  t o  d i s c l o s u r e s  i n  

t r a n s f e r s  o f  r e a l  p r o p e r t y  l o c a t e d  w i t h i n  o n e  m i l e  o f  a n  

a g r i c u l t u r a l  f a c i l i t y  o r  a n  a g r i c u l t u r a l  o p e r a t i o n ;  a n d

WHEREAS, t h e  M a t a n u s k a - S u s i t n a  B o r o u g h  h a s  a  l o n g  h i s t o r y  o f  

a g r i c u l t u r a l  o p e r a t i o n s ;  a n d

WHEREAS, t h e  m a j o r i t y  o f  a g r i c u l t u r a l  a c t i v i t i e s  i n  t h e  s t a t e  

t a k e  p l a c e  i n  t h e  M a t a n u s k a - S u s i t n a  B o r o u g h ;  a n d

WHEREAS, i n  1 9 9 9  o v e r  57 p e r c e n t  o f  t h e  v a l u e  o f  a g r i c u l t u r a l  

p r o d u c t i o n  i n  t h e  s t a t e  cam e f r o m  t h e  M a t a n u s k a - S u s i t n a  B o r o u g h ;  

a n d

WHEREAS, t h e  M a t a n u s k a - S u s i t n a  B o ro 'u g h  i s  t h e  f a s t e s t  . g r o w i n g  

c o m m u n i t y  i n  t h e  s t a t e ;  a n d

WHEREAS, t h e  m a j o r i t y  o f  t h a t  g r o w t h  i s  r e s i d e n t i a l ;  a n d  

WHEREAS, H o u s e  B i l l  82 p r o p o s e s  t h a t  p r i o r  t o  r e a l  p r o p e r t y  

b e i n g  t r a n s f e r r e d ,  n o t i f i c a t i o n  w i l l  b e  p r o v i d e d  i n d i c a t i n g  t h e  

p r o p e r t y  i s  w i t h i n  o n e  m i l e  o f  a d e f i n e d  a g r i c u l t u r a l  f a c i l i t y  o r  

o p e r a t i o n ,  a n d  t h a t  t h e  p u r c h a s e r  s h o u l d  b e  p r e p a r e d  t o  a c c e p t  t h a t  

t h e  b y - p r o d u c t s  a n d  a c t i v i t i e s  o f  a g r i c u l t u r a l  f a c i l i t i e s  a n d

P age 1 o f  2 R e s o l u t i o n  S e r i a l  S c .
IM No . 01-131



o p e r a t i o n s  a r e  a n o r m a l  a n d  n e c e s s a r y  a s p e c t  o f  l i v i n g  i n  a n  a r e a  

w i t h  a  s t r o n g  r u r a l  c h a r a c t e r  a n d  a n  a c t i v e  a g r i c u l t u r a l  s e c t o r .

NOW, THEREFORE, BE IT RESOLVED, t h a t  t h e  M a t a n u s k a - S u s i t n a  

B o r o u g h  A s s e m b l y  s u p p o r t s  t h e  a ' o p t i o n  o f  H o u s e  B i l l  8 2 .

ADOPTED b y  t h e  M a t a n u s k a - S u s i t n a  B o r o u g h  A s s e m b l y  t h i s  20 d a y  

o f  F e b r u a r y ,  2 0 0 1 .

ATTEST:

(SEAL)
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Sharon Davies 
1510 “P" Street 
Anchorage, AK 99501 
Telephone 277-5547 Fax 277-5502

Representative John Ham’s 
Alaska State Legislature 
FAX 465-3799

Dear Mr. Harris:

I strongly support the concept of HB 82. I have read several times of farmers having 
legal problems from people who had moved into new housing near them and decided 
they did not like some of the practical aspects of farms such as odors, noises and 
agricultural chemicals. I did not and do ot find this fair nor reasonable.

It is beneficial tor all Alaskans to protect ou. farms and farmers because wc all need to 
eat..

Sii

-Sharon Davies
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