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Contractual 0.0 0.0 0.0 0.0 0.0 0.0
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Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

This bill is intended solely to clarify that the military is not required to obtain a permit under AS 46.03.100 
to fire or otherwise use munitions in training activities conducted on active ranges. This bill does not 
affect any au. 't v'ty that the state may have under other federal or state laws to require the cleanup or 
remediation of contamination or unexploded ordnance at a military range, whether active or closed, 
under AS 46.03.100, or to require a disposal permit, such as a closure plan, once a range is no longer in 
active use. Therefore there is no fiscal impact to the department.
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HB 529 Testimony

Subject: HB 529 Testimony
Date: Thu, 2 May 2002 09:36:49 -0800 

From: "Janet Daniels" <jdaniels@alaska.net> 
To: <jennifer_yuhas@legis.state.ak.us>

Jennifer, Please include my testimony in the packet for the House Resources 
Committee Hearing on HB 529.

Thank you,
Janet Daniels

Testimony of Janet Daniels, Chickaloon Village Traditional Council 
spokesperson

House Resources Committee Hearing 
On HB 529

Good afternoon and thank you for the opportunity to testify on House Bill 
529. My name is Janet Daniels. I am a member of the Chickaloon Tribe and 
the designated spokesperson for the Traditional Council on matters relating 
to military contamination.

It is my understanding that HB 529 asks exemption from certain State 
environmental statutes for the military. It is the position of the 
Chickaloon Tribe that the military should be held accountable for compliance 
with environmental law in the same manner as any other organization or 
business.

We do not wish to interfere with national security, but would like to 
protect the health of the same citizens the military is sworn to defend.
For thousands of years, the native peoples of Alaska have fished and hunted 
this land. Scientists are now finding elevated levels of contaminants in 
subsistence foods all over Alaska. Cancer rates are rising all over the 
state. Those numbers cannot all be related to lifestyle. The entire 
population of the State of Alaska is at increased risk for disease and death 
due to contaminants that migrate north from all over the world. Any 
reduction in laws protecting the health of the people of Alaska would only 
add to that risk.

Environmental laws were designed to protect the health of citizens while 
allowing businesses and organizations to carry on their operations. In no 
way do environmental laws threaten military readiness. The federal 
government has the power to exempt installations on a case-by-case basis. 
What greater protection could the military ask?
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T e s t i m o n y  o f  T o m  C h a p p ie  -  D ir e c t o r  o f  t h e  D i v i s i o n  o f  A ir  a n d  
W a te r  Q u a l i t y  i n  t h e  D e p a r t m e n t  o f  E n v ir o n m e n t a l  C o n s e r v a t i o n  

b e f o r e  S e n a t e  R e s o u r c e s  C o m m it t e e  c o n c e r n i n g  H B  5 2 9  P e r m it  
E x e m p t io n s  f o r  M u n i t io n s  U s e .

T hank  you M adam e C hairw om an, m em b ers  o f the  C om m ittee, fo r the  
o p p o rtu n ity  to  testify  o n  HB 529. For the  reco rd  m y n am e is T om  C happie and  I 
am  the D irector o f th e  D ivision o f Air an d  W ater Q uality  in  the D ep artm en t of 
E nvironm ental C onservation .

The D ep artm en t h a s  3 sign ifican t p o in ts  we w ish  to  m ake abou t th e  bill befo re  
you

First: This leg islation  m ak es changes to  the  D e p a rtm en t’s p e rm ittin g  au tho rity  
fo r an  activ ity  th a t a lready  in  o u r view  does n o t n eed  a perm it. DEC h a s  n e v er, 
n o r  d o e s  i t  in te n d  to  req u ire  a p e rm it fo r c u rren t activ ities on  active m ilitary  
fir in g /tra in in g  ranges. O ur read in g  o f th e  law  is th a t c u rre n t p rac tices  do n o t ^  
co n stitu te  th e  d isposa l o f a  so lid  w aste  an d  th u s  does n o t req u ire  a perm it. 
However, once the  site  is  closed, th e  d e p a rtm e n t m ay  requ ire  a site  c losure p lan  
fo r d isp o sa l o f any rem ain ing  w aste.

Second: While we do  n o t req u ire  a p e rm it fo r th is  activity, we do  have 
responsib ilitie s  in  two o th e r  areas. First, if  the  range activ ity  causes po llu tion , U  
even if  the  site  is still active, we will a d d re ss  the  p rob lem  w ith  the  Army.
Secondly, u p o n  closure  o f the  range, we will en su re  th a t the  site  p o ses no 

going risk  to  h e a lth  o r th e  env ironm ent. It n eed s to  be c lear th a t th is  (V )  
leg isla tion  is NOT in te n d e d  to  a ffect the  d e p a r tm e n t’s ability  to  deal w ith  
co n tam in a tio n  a t active firing  ran g es sh o u ld  co n tam in a tio n  po se  a risk  to the  
env ironm en t or public  h ea lth . DEC w orked  w ith  the  A rm y to d e te rm in e  th a t it 
w as the  ing estio n  o f w hite  p h o sp h o ro u s  th a t w as killing w aterfow l on the Eagle 
River Flats range. As a resu lt, the  A rm y s to p p e d  using  w hite p h o sp h o ro u s  (£T) 
nationw ide  a t w etland  im p a c t areas. A dditionally , a t Eagle River Flats, firing 
only occurs w hen  th e  g ro u n d  is frozen .

Due to  h is to ric  h a z a rd o u s  su b s tan ce  re leases, in  1994 Fort R ichardson  w as p u t 
on  the S uperfund  lis t (the lis t o f  the  m o s t co n tam in a ted  sites  in  the  country).
The Army, the  s ta te  an d  th e  EPA signed  a 3-way ag reem en t th a t  de ta iled  how  
th e  facility  w as going to  be  investiga ted  an d  cleaned  up. T hrough  
com m unication  an d  co o p era tio n  b e tw een  the  3 p arties , a R ecord of D ecision 
w as signed. This d o c u m e n t req u ire s  th a t the  A rm y con tinue  to clean  u p  the  
co n cen tra ted  w hite p h o sp h o ro u s  areas, m o n ito r  to  en su re  co n tin u ed  red u c tio n  
o f the  co n tam in an t an d  lim it access to  p rev en t exposu re  to  u nexp loded  
o rdnances. A dditionally , th e  3 p a rtie s  ag reed  th a t corrective ac tion  w ould  n o t 
occur u n til th e  range c loses u n less  th ere  are  co n tam in an ts  n eed in g  im m ed ia te  
abatem en t.



Tiiird: T here is a s ign ifican t n a tio n a l e ffo rt underw ay  by  th e  D ep artm en t o f 
D efense to  a d d re ss  w hat, if  any, exem ptions from  na tio n a l and  s ta te  
env ironm enta l law s are n ecessa ry  fo r n a tio n a l security  and  com bat read iness. 
The D epartm en t o f D efense a d d re ssed  all s ta te s  ju s t  la s t w eek in  W isconsin 
w hen all s ta te  env ironm en ta l agency com m issioners m et. The D ep artm en t o f 
D efense p ro m ised  the  s ta te s  th a t th e  lim ita tions they are req u estin g  will be:

• surgical
• specifically  lim ited  to  com bat tra in ing  issues
• will be tak en  a t a n a tio n a l level
• Will n o t re su lt in  50 se p a ra te  fixes - one in  each sta te .

In closing, I also w an t to  m ake  clear th a t th is  bill is n o t the  re su lt o f a p rob lem  
th a t the  A rm y is having  w ith  the  d ep artm en t.

As s ta te d  earlier, DEC h as w orked  positively  w ith  the  A rm y on Eagle River Flats 
range, has n o t req u ired  p e rm its  fo r th is  range, does n o t in te n d  to  requ ire  
perm its  fo r th is  range  an d  h as no  in te n tio n  o f im ped ing  the  con tinued  u se  of 
the Eagle River Range. More recently , the  A rm y has w orked  cooperatively  w ith  
DEC and  the  b ill's  sp o n so r to  have th e  language of th e  bill m ee t the  A rm y's 
needs while n o t jeo p a rd iz in g  o th e r im p o rta n t w ork done u n d e r th is  sam e law. 
While we have w orked  cooperatively  w ith  the  Army, th e  d e p a rtm e n t is 
concerned  th a t  th e  p u rp o se  of the change is only to b u ttre s s  the  s ta te  law  to  
provide a legal advan tage  in  a p en d in g  co u rt case. Because there  have been  no 
ru lings in  th e  case as yet, n o r  an  in junc tion  g ran ted  to  p rec lude  con tinued  u se  
o f the  range, we th in k  it  is fa ir to a sk  if  there  is a real p ro b lem  th a t m u s t be 
a d d re ssed  today.

We urge the  C om m ittee  to  give se rious considera tion  to  the  qu estio n  of 
w hether it is m ore  a p p ro p ria te  fo r th is  policy issu e  to be dealt w ith a t the  
na tional level f irs t as su g g ested  by  th e  D ep artm en t o f D efense.

T h a n k  y o u  for t h e  o p p o r t u n i t y  to p r o v i d e  t e s t i m o n y  t o d a y .
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May-02-2002 11:04am From-OFFICE OF THE GOVERNOR B074653532
uu-wriamrTT u r  U thfcNSE

1QC3<5 DEFENSE PENTAGON 
WASHINGTON, DC 20301-1000

MAY -  1 2002

Alaska Governor Tony Knowles 
Office of the Governor 
P. 0 , Box 110001 
Juneau, AK  99811-0001

T-081 P .003/003 F-270

Dear Governor Knowles:
We must provide our military forces the raost realistic training possible. 

Over the years though, a number o f federal, state, and local actions have restricted 
the use o f our military training facilities. Congress is considering legislation to 
ease some o f these restrictions and I wanted you to be aware o f it.

The Readiness and Range Preservation Initiative is a narrowly focused 
proposal intended to clarify the reach o f several environmental laws. These laws 
increasingly have been applied to military testing and training activities in novel 
ways that threaten readiness without a commensurate benefit to the environment.

Enclosed are two short papers that summarize these provisions as w ell as 
the full text o f the proposal. You will see that these provisions apply to a narrow, 
unique category o f Defense Department activities—those that directly involve 
military readiness, They do not affect the wide range o f our activities that do not 
directly relate .to combat, such as our wastewater treatment plants, power 
generation facilities, construction projects and routine transportation. Our 
proposals do not affect our cleanup obligations at our closed bases, or those bases 
that may close in the future. As you know, these non-readiness activities—which 
our proposal does not affect—comprise the vast majority o f our interactions with 
state and local environmental regulators and with ciU2en groups.

Passage o f this legislation w ill improve the ability o f our military forces to 
train for war. Our paint o f contact is the Deputy Under Secretary o f Defense for 
Installations and Environment, Raymond F. DuBois, 703-695-2880, should you 
desire more information.

Sincerely,
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House Republicans are set to exempt the military from stringent environmental laws for the war on 
terrorism, angering Democrats and green groups who say the Defense Department should not be above the 
law.

The exemption language was contained in the National Defense Authorization Act for 2003, which 
overwhelmingly passed the House Armed Services Committee 57-1 late Wednesday and was expected to 
pass the full House next week.

The provision prevents future designations of critical habitat for rare species on military installations 
where protection plans are already in place. In areas where such restrictions are under consideration, the 
secretary of the Interior Department would have to first weigh the impact on national security.

The measure also allows the military to accidentally kill any bird species protected under the Migratory 
Bird Treaty Act while engaged in training activities.

"The ability of the Department of Defense to fulfill its primary mission to safeguard national security has 
been dramatically challenged — and in some instances diminished — due to its obligations to satisfy' several 
important federal environmental laws," said Rep. Joel Hefley, Colorado Republican and sponsor of the 
measure.

Examples of conflicts between environmental laws and military training include:
•A federal court issued a 30-day injunction banning the military from conducting any kind of training on 

Farallon de Medinilla in the Northern Marianas Islands, the Guam Pacific Daily News reported last night. 
The Center for Biological Diversity filed suit in 2000 against the Navy and the Department of Defense to 
end live-fire training exercises, claiming it violated the Migratory Bird Treaty Act.

•Marines can train in California's Mojave Desert only during the daytime so as not to trample tortoises. 
Live or simulated fire is off-limits, and vehicles must stay on the roads.

•Training for amphibious landing is severely restricted at Camp Lejeune in North Carolina because of 
beach restrictions during turtle-nesting season, and a rare species of woodpecker makes inland training 
nearly impossible.

•Lawsuits to protect a tree snail shut down Hawaii's Makua Military Reservation in 1998, and the snowy 
plover has severely restricted Navy SEAL training on Coronado Island in California.

"1 have tried to strike the balance between compliance with these important environmental laws and the 
need to allow our troops to adequately prepare and train. I am confident that these provisions will provide 
meaningful assistance to the department, while still ensuring that existing safeguards to the environment are 
not adversely impacted," Mr. Hefley said.

While supporting the overall defense authorization, Democrats will announce their opposition to the 
environmental exemption next week.

Environmental groups and several House Democrats led by Rep. John D. DingelJ of Michigan are 
planning a Tuesday press conference.

They say President Bush already has the power to waive environmental requirements when necessary to 
protect national security, and will offer an amendment to strike the provision.
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The Natural Resources Defense Council has initiated a letter-writing campaign to Congress, saying the 
Bush administration wants a blanket exemption from environmental laws, even when national security is not 
an issue.

Earthjustice also opposes the exemption, saying it will result in "irreparable harm to the environment." 
"While we support U.S. military efforts to prepare for military action and to protect national security, 

additional exemptions are not necessary to accomplish this goal," said spokeswoman Sandra Schubert.
"We firmly believe no government should be above the law — including the laws that protect America's 

wildlife and public lands," Miss Schubert said.
The bill language specifies that nothing will diminish the obligation of the Defense Department to comply 

with the Endangered Species Act, which makes it illegal to harm or cause the extinction of a threatened or
endangered species.

/

Copyright © 2002 News World Communications, Inc. All rights reserved.
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COLONEL ANTHONY M. COROALLES 

Colonel Anthony M. Coroalles was born in Havana, Cuba on 14 

October 1952. He graduated from the University of San Francisco and was 

commissioned as a Second Lieutenant, Infantry on 1 June 1974. Upon 

completion of the Infantry Basic Course, he was assigned to the 82nd 

Airborne Division, Fort Bragg, North Carolina. Colonel Coroalles has 

completed degree programs from the University of San Francisco, 

Bachelor of Sciences in Biology; University of Southern California, Master 

of Sciences Systems Management; Army Command and Staff College, 

Master of Military Arts and Sciences; the Industrial College of the Armed 

Forces, Master in Defense Resource and Acquisition Strategy. In addition, 

Colonel Coroalles has competed infantry Officers Basic Course, US Marine 

Corps Amphibious Warfare School, the US Army Command and General 

Staff College, the School of Advr.iced Military Studies and the National 

Defense University.

Colonel Coroalles assumed his current assignment as Commander, 

US Army Garrison Alaska on 6 June 1998. His previous commands and 

assignments include Commander, 6,h Ranger Training Battalion; Executive 

Officer, 1st Brigade, 25th Infantry Division (Light); Executive Officer, 5th 

Battalion, 14th Infantry, Operations Officer, 25th Infantry Division (Light); 

Plans Officer, 75th Infantry Regiment (Ranger); Operations Officer, 1st 

Squadron, 10th Cavalry; and Company Commander, Company A, 2nd 

Battalion, 2nd Infantry. His other assignments include Aide-de-Camp to the
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Deputy Commanding General, US Army Combined Arms Combat 

Development Activity; Aide-de-Camp to the Commander, 4th Infantry 

Division (Mech); Chief, Small Unit Tactics Branch, US Army Infantry 

School; Chief, War Plans Division, US Army Pacific; Special Assistant to 

the Chief of Staff of the Army; and Chief, International Plans and Policy 

Integration Division, Office of the Deputy Under Secretary of the Army for 

International Affairs.

His Military decorations and awards include the Legion of Merit, the 

Defense Meritorious Service Medal, the Meritorious service Medal (40LC), 

the Army Commendation Medal (10LC) and the Army Achievement Medal 

(10LC). Colonei Coroalles wears the Ranger Tab, Master Parachutist 

Badge, and Expert Infantryman Badge.

Colonel Coroalles is married to the former Patricia Ann Mooney of 

Columbus, Ohio.



Mr. Chairman, Distinguished Members of the Committee, Members of the 

public, I’m honored to provide this testimony before this committee. My 

name is Colonel Anthony M. Coroalles. I am the garrison commander of 

the US Army Garrison Alaska and I am here to provide you information on 

the importance of the current and future uses of withdrawn military lands in 

Alaska as it pertains to military training.

I believe I am well qualified to discuss the importance of the Alaska 

Training Lands to the Department of Army, the Reserves of ail branches, 

the Department of Defense and the defense of our Nation. As Garrison 

Commander, I am responsible for the management of 1.2 million acres on 

three Army posts— 909,000 acres of which are affected by this withdrawal.

The three U.S. Army posts in Alaska are Fort Richardson near Anchorage,

Ft. Wainwright near Fairbanks, and Ft. Greely in Delta Junction. The 

withdrawal only affects maneuver areas at Ft. Wainwright and at Ft. Greely. 

Maneuver areas at Fort Richardson are not covered by this action. Also, 

you may recall that Ft. Greely will be realigned under BRAC in 2001. 

However, only a small part of Ft. Greely was affected by the BRAC 

realignment decision. All of the maneuver training areas at Ft. Greely were 

deemed to be essential to the Army’s mission, and therefore are to be 

retained for military use.
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There are approximately 623,000 acres on Ft. Greely and 247,000 acres on 

Ft. Wainwright withdrawn for military use. The East Training Area on Ft. 

Greely and the Yukon Maneuver area on Fort Wainwright are usable year- 

round. Therefore, the Army trains on these areas more than any other 

parcel of military land in Alaska. These training areas offer maneuver 

training over realistic distances and terrain unmatched at any other Army 

installation. Additionally, the arctic conditions present during a great part 

of the year offer a training environment that no other training area can 

duplicate. In Alaska, air and ground units train in arctic conditions, over 

realistic distances and frontages, at optimum speeds and tempo.

The withdrawn lands in Alaska are essential to the Army and the Air Force. 

Both the strategic location of Alaska and the availability of adequate 

training space provide a unique location from which well-trained air and 

ground forces can rapidly deploy to the Pacific Rim or Europe. The lands 

under discussion not only provide the real estate necessary to generate 

these trained and ready forces, but are ideal because of their size, sub­

arctic location, and remoteness from urban areas. Nowhere else in the 

United States can this combination be found.

Furthermore, as the range and accuracy of our weapons systems continue 

to increase, the value of the ranges and impact areas in Alaska will also
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continue to grow. Modern military forces are equipped with long-range 

weapons and require large impact areas and long distances to replicate 

battlefield conditions. The withdrawn lands contain our principal weapons 

ranges and the two most heavily used impact areas. These areas, which 

provide a combination of restricted airspace over impact areas, negotiated 

Military Operations Areas (MOAs), long-range distances, and large impact 

areas, are ideal for employing all Army weapons systems and most Air 

Force systems. These large impact areas are also capable of safely 

containing all conventional explosive ordnance including, the Hellfire 

missiie, Multiple Launched Rockets, and 2000 pound bombs.

Additionally, the U.S. Army Cold Region Test Center at Fort Greely is the 

Department of Defense Cold Environment Testing Center. This critically 

important DoD activity requires the withdrawn training lands to test DoD 

weapons and equipment in a cold environment to ensure our soldiers, 

sailors, airmen, and marines have the most capable equipment now, and in 

the future. The withdrawn lands are unique, since no other region of the 

United States has the same number of consecutive cold days necessary to 

ensure that required cold temperature testing parameters are achieved in a 

cost-effective manner. The practical effect of this is that testers do not 

have to wait as long at Ft. Greely for extreme cold weather, therefore 

reducing the cost of testing.

6



*

Another key factor is the airspace available over these withdrawn lands. 

The airspace surrounding these lands is key to the Army and the Air Force. 

Upon the withdrawal of U.S. forces from the Philippines, the Air Force 

relocated their Cope Thunder Training Program to Alaska. This fully 

instrumented facility is the premier training site for Air Force units from 

throughout the Pacific Command. Also, two Air Force wings stationed in 

Alaska, as well as the Alaska Air National Guard take advantage of this 

facility on a regular basis. A principal attraction of this complex is the 

large ranges available for ordnance delivery and the unencumbered 

restricted air space surrounding the impact areas. The Army, Navy, Air 

Force, and allied Air Forces use the Restricted Airspace and Military 

Operations Areas co extensively train and conduct realistic maneuvers and 

tactics. Army infantry and aviation units also routinely use these lands to 

conduct air assault operations over realistic distances and fire the total 

array of weapons and ordinance organic to Army units. Without the 

withdrawn lands and the restricted airspace above them, the quality of air 

training would be greatly degraded.

These withdrawn lands are not just Army lands, but truly joint-use lands. 

Besides Cope Thunder, perhaps the best example of the joint aspect of 

these lands is Exercise Northern Edge. This is a yearly joint exercise 

conducted in the winter involving Army, Navy, Air Force, and allied forces. 

The exercise also serves to support our regional engagement strategy by
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inviting foreign armies and airforces to train with U.S. forces in Alaska. 

Recently, Canadian forces, the Japanese Self-Defense force, and elements 

of the Russian Far East Military District have deployed to the Alaska for 

Northern Edge Exercises and trained on the withdrawn lands and the 

airspace above them.

However, military training is not the only activity that takes place on these 

lands. We have been good stewards of the land and good neighbors to the 

surrounding civilian communities. The withdrawn lands are made available 

to recreational users much of the time. US Army Alaska in conjunction 

with the Bureau of Land Management accommodates hunters, fishermen, 

boaters, cross-country skiers, snowmobilers, and hikers on a routine and 

predictable basis. We work most training exercises around the major 

hunting seasons and actively patrol our training lands with military game 

wardens and military policemen to keep them safe for everyone.

Also, US Army Alaska has exceptionally effective conservation and 

reclamation programs. Considerable effort and money have been spent on 

an examination of the environment and the interactions of that environment 

with military training. Army stewardship is accomplished through the 

Integrated Training Area Management program and Natural Resource 

plans. These model programs and procedures ensure the long-term 

viability of the training and public uses on the lands entrusted to the Army.
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In closing, I believe that these lands are essential to the training of our 

armed forces. They cannot be replaced or replicated anywhere else in the 

United States. These unique, multi-use training lands will remain a vital 

part of our training platform for the long-term and will remain essential to 

the military’s ability to defend our Nation. As such, the continued value of 

these lands to the military combined with the need to wisely use the 

resources entrusted to us warrant an extensive renewal period.

I thank you for the opportunity to provide you with this statement and I am 

prepared to answer any of the committee members’ questions.
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Alaska Conservation Voters is a not-for-profit organization dedicated to protect­
ing Alaska's environment through public education and advocacy. We are concerned 
that, without the oversight provided by permits, the military's activities at artillery 
ranges, such as Eagle River Flats, will continue to cause degradation of water quality and 
wildlife habitat in and around these ranges. Over 130 Department of Defense waste sites 
throughout the country, including Alaska, qualify as Superfund sites. It is in Alaska's 
best interest to require all government agencies, including the military, to comply with 
water quality and waste disposal regulations for the continued protection of human health 
and safety.

Leaving a legacy of pollution should not be the price of freedom
House Bill 529 will exempt the US Department of Defense or US military from 

needing waste disposal permits for munitions training on active ranges. At Eagle River 
Flats on Fort Richardson (which was declared a Superfund site in 1994), the Army has 
refused to address proper clean up and disposal of toxic unexploded munitions. These 
munitions contain heavy metals, cancer-causing compounds, and highly explosive pro­
pellants that will continue to threaten water quality, wildlife and people that enter the Ea­
gle River Flats area for years to come unless the military takes responsibility for its toxic 
waste.

National Security is not the target
While recognizing the need for a well-trained military, efforts to protect our na­

tional security should also protect our nation's environment and public health. No 
agency should be above the laws and granted the freedom to pollute. Homeland security 
should encompass the right to be secure in the knowledge that our air and water are free 
of toxics.

DEC should provide for monitoring of activities at artillery and gun ranges
While we understand that the Department of Environmental Conservation (DEC), 

because of inadequate staff and financial resources, has not required waste disposal per­
mits for activities at ranges, the fact remains that such ranges are very likely to be sources 
of significant contamination. To comply with their mission to protect Alaskans’ health. 
DEC should be appropriated the funding necessary to carry out an efficient permit pro­
gram that provides for oversight of these activities.

H B  5 2 9  ~  P e r m it  E x e m p t io n  fo r  M u n it io n s  U se

TO: House Resource Committee Members DATE: May 3, 2002
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Alaska Conservation Voters encourage legislators to oppose HB 529 because there is no 
need to exempt the military from laws that p ‘otect Alaskans’ rights to clean water and a 
safe environment.

Anissa Berry-

C o n s e r v e  A l a s k a .  I t ' s  O n l y  N a t u r a l
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May 3, 2002
Thank you for the opportunity to provide comments on House Bill 529. My name is 
Pamela Miller, Director of Alaska Community Action on Toxics (ACAT). Alaska 
Community Action on Toxics is a non-profit environmental health research and advocacy 
organization based in Anchorage. ACAT is currently a co-plaintiff, along with the 
Chickaloon Village Traditional Council, Cook Inlet Keeper, and Military Toxics Project, 
in the litigation designed to bring the Army into compliance with existing state and 
federal laws at Fort Richardson’s Eagle River Flats. Our litigation apparently compelled 
the military to request this Legislature to exempt “the use of munitions in certain areas 
from a waste disposal permit requirement of the Department of Environmental 
Conservation.”

For the record, I will provide some background on the reasoning and history behind our 
litigation. Due to a high level of environmental pollution, the Environmental Protection 
Agency placed Foit Richardson on the National Priorities (Superfund) List of polluted 
sites in 1994. I have participated for four years as a member o f the Fort Richardson 
Restoration Advisory Board (RAB), a citizens’ advisory committee that meets on a 
quarterly basis. Throughout this time as a RAB member, I have consistently expressed 
my concern that the Army has failed to address the public health and safety hazards of the 
unexploded munitions in and around Eagle River Flats. ACAT provided formal public 
comments during the development of the Army’s proposed cleanup plan as required 
under CERCLA (Superfund law). We viewed litigation as a last resort after the Army 
failed to address our legitimate concerns.

The plaintiffs filed a Notice of Intent to Sue on June 15, 2001, citing violations by the 
Army of the federal Clean Water Act; Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA); the Federal Facility Agreement for Fort 
Richardson; and the Solid Waste Disposal Act. In August, the plaintiffs sent a letter to the 
Department of Defense proposing settlement terms. At the request o f the Defendants and 
after September 11, settlement discussions commenced with all parties trying in good 
faith to negotiate a mutually agreeable settlement. Plaintiffs expressed a willingness to 
forego injunctive relief while the military obtained permits necessary for legal operation 
of bombing operations on Eagle River Flats. From September 2001 to April 10, 2002, 
parties communicated and tried to -.each agreeable settlement terms.

The major points of the negotiation for the plaintiffs were: 1) compliance with the federal 
Clean Water Act; 2) cleanup of unexploded ordnance as required under CEPCLA 
(Superfund law). The plaintiffs did not file a complaint or seek injunctive relief during
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this time. We believed that the Defense Department was serious about trying to settle and 
held off filing the lawsuit with the hope that settlement could be reached. During 
negotiations, plaint’ffs offered to forego injunctive relief for a reasonable period and 
suggested two years as a sufficient time for the military to remedy its operations without 
a permit. The military demanded that plaintiffs forego the right to request injunctive relief 
forever. On April 10, the military informed plaintiffs that it was terminating settlement 
discussions. The need for the military to obtain a state permit under AS 46.03.100 was 
not discussed during settlement talks. On April 12, 2002, the plaintiffs filed a complaint 
to protect our legal position. The plaintiffs have not filed a motion for preliminary 
injunctive relief. Filing of the complaint does not preclude settlement. The Defense 
Department has not indicated any willingness to reinitiate settlement discussions that it 
terminated.

The Army's past and present discharge of munitions into the Eagle River Flats releases 
harmful chemicals such as RDX, 2,4-DNT, heavy metals, and other high explosive and 
propellant compounds. The presence of such toxic chemicals and the safety hazards of 
unexploded ordnance present a substantial danger to wildlife and people—this has been 
demonstrated at other military bases around the country such as the Massachusetts 
Military Reservation, Jefferson Proving Ground, and Makua Military Reservation. Some 
of these chemicals are known carcinogens (cancer-causing). These munitions are “toxic 
time bombs” that threaten human health and wildlife. Army documents reveal that 
hunters and other persons enter the Eagle River Flats impact area because no physical 
barriers prevent access. After thousands of waterfowl deaths, the Army began to 
remediate white phosphorus contamination from their use of incendiary weapons on 
Eagle River Flats (the Army also implemented a nationwide ban on the use of white 
phosphorus), but they have failed to address the larger problem of continuing pollution 
from the more than 10,000 unexploded bombs and other munitions. Not only did the 
Army create one of the most polluted sites in the country, but also they have stated their 
refusal to take responsibility in cleaning up a serious health and safety hazard. Our 
litigation seeks cleanup of the unexploded munitions within the estuary at Eagle River 
Flats and proper permits for discharge of additional munitions.

Unexploded ordnance may also exist in, on, and/or under lands and waters outside the 
current boundaries o f Fort Richardson, including the waters of Knik Ann. For example, 
the Army historically used approximately 2 million acres in the vicinity o f Fort 
Richardson (the Fort currently consists of about 60,000 acres) for military training, 
including munitions training. Much o f those 2 million acres are likely to contain 
unexploded ordnance. The Army has never made a systematic effort to identify areas 
likely to contain unexploded ordnance (UXO) or to remediate the dangers posed by the 
presence of UXO.

While we support U.S. military efforts to protect national security, an exemption from 
existing state law is not necessary to accomplish this goal. This exemption would 
undermine the state’s authority to administer pollution control laws and endanger state 
program certification. The Department of Defense is also seeking sweeping exemptions 
from important federal laws designed to protect public health and the environment,
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including the Clean Air Act, Resource Conservation and Recovery Act, Superfund 
(CERCLA), the Endangered Species Act, the Migratory Bird Treaty Act, and Marine 
Mammal Protection Act.

No federal agency should be given special exemptions from state or federal laws that 
businesses and individuals must follow. No agency should be above the law. The Defense 
Department is seeking to exempt their activities from laws long supported by Alaskans 
and the larger American public, including laws that protect air quality, water quality, and 
the health of people living around our military facilities. If our decision-makers grant 
military exemptions, this will only undermine our national security. Americans depend 
on the democratic process o f public involvement and oversight that is ensured by many of 
these laws. The Department of Defense cannot compromise the health and safety o f its 
own citizens without compromising national security. The President already has the 
authority to waive environmental rules for national security. President Bush stated during 
his campaign that the Defense Department is one of the nation’s biggest toxic polluters 
and that the agency should not be exempted from environmental standards.

A national poll of voters (by Zogby America Polling/Market Research) in all 
demographic groups, including Republicans and those who voted for President Bush, 
soundly rejected the argument that environmental laws interfere with our ability to 
maintain military readiness and protect national security. Seventy-eight percent o f the 
people agreed with the statement that “no government agency should be above the law—  
including the laws that protect the environment around military facilities and the health of 
the people who live nearby. U.S. laws already provide the flexibility needed to balance 
environmental protection and military readiness by allowing exemptions on a case-by- 
case basis in the interest o f national security.” The Defense Department can readily 
achieve its military readiness objectives while complying with state and federal laws.
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T e s t i m o n y  o f  T o m  C h a p p ie  -  D ir e c t o r  o f  t h e  D i v i s i o n  o f  A ir  a n d  
W a te r  Q u a l i t y  i n  t h e  D e p a r t m e n t  o f  E n v ir o n m e n t a l  C o n s e r v a t i o n  

b e f o r e  S e n a t e  R e s o u r c e s  C o m m it t e e  c o n c e r n i n g  H B  5 2 9  P e r m it  
E x e m p t io n s  f o r  M u n i t io n s  U s e .

Thank you M adam e Chairw om an, m em bers o f the  C om m ittee, fo r the 
o p p o rtu n ity  to tes tify  on  HB 529. For th e  reco rd  m y nam e is T om  C happie an d  I 
am  the D irector o f the  D ivision o f Air an d  W ater Q uality in  the D ep artm en t of 
Environm ental C onservation.

The D epartm en t h as 3 sign ifican t p o in ts  we w ish to  m ake ab o u t the  bill before  
you

First: This leg islation  m akes changes to  the  D ep artm en t’s p e rm ittin g  au th o rity  
fo r an activ ity  th a t a lready  in  o u r view does n o t n eed  a perm it. DEC h a s  n e v e r . 
n o r  d o es  i t  in te n d  to  req u ire  a p e rm it fo r c u rre n t activities on  active m ilitary  
firin g /tra in in g  ranges. O ur read in g  of th e  law  is th a t c u rre n t p rac tices  do n o t 
constitu te  th e  d isposa l o f a so lid  w aste  and  th u s  does n o t req u ire  a perm it. 
However, once the  site  is ciosed, th e  d e p a rtm e n t m ay  requ ire  a site  closure  p lan  
for d isposa l o f any rem ain ing  w aste.

Second: While we do n o t req u ire  a p e rm it fo r th is activity, we do have 
responsib ilities  in  two o th e r  areas. First, if  the  range activity causes pollu tion , 
even if the site  is still active, we will ad d re ss  the  p rob lem  w ith  the  Army. 
Secondly, u p o n  closure  o f  the  range, we will en su re  th a t the  site  p o ses no 
ongoing risk  to  h ea lth  o r th e  env ironm ent. It n eed s to  be clear th a t th is  
leg islation  is NOT in te n d ed  to a ffect the  d e p a rtm e n t’s ability  to  deal w ith 
con tam ination  a t active firing  ranges sh o u ld  con tam ina tion  po se  a r isk  to the  
env ironm en t or public  health . DEC w orked  w ith  the  A rm y to  d e te rm in e  th a t it 
was the ingestion  of w hite  p h o sp h o ro u s  th a t  w as killing w aterfow l on  the  Eagle 
River Flats range. As a resu lt, the  .Army s to p p e d  u sin g  w hite  p h o sp h o ro u s  
nationw ide a t w etland  im p ac t areas. A dditionally, a t Eagle River Flats, firing 
only occurs w hen the  g ro u n d  is frozen .

Due to h is to ric  h a z a rd o u s  su b s tan ce  re leases, in  1994 Fort R ichardson  was p u t 
on  the S uperfund  lis t (the lis t o f  the  m o st co n tam in a ted  sites in  the  country).
The Army, th e  s ta te  an d  th e  EPA signed  a 3-way ag reem en t th a t de ta iled  how  
the facility w as going to  be  investiga ted  and  cleaned  up . T hrough  
com m unication  and  co o p era tio n  b e tw een  the  3 parties , a R ecord o f D ecision 
w as signed. This d o cu m en t req u ire s  th a t the  Arm y con tinue  to  clean u p  the  
concen tra ted  w hite  p h o sp h o ro u s  areas, m o n ito r to  en su re  co n tin u ed  red u c tio n  
of the  co n tam in an t an d  lim it access to p rev en t exposu re  to  unexp loded  
ordnances. A dditionally , th e  3 p a rtie s  ag reed  th a t corrective  action  w ould  n o t 
occur un til th e  range c loses u n less  there  are  co n tam in an ts  need ing  im m edia te  
abatem ent.



T hird : T here is a sign ifican t n a tio n a l e ffo rt underw ay  by  the  D ep artm en t of 
D efense to  a d d re ss  w hat, if  any, exem ptions from  n a tio n a l an d  s ta te  
env ironm en ta l law s are  n ecessa ry  fo r n a tiona l security  an d  com bat read iness. 
The D ep artm en t o f D efense  a d d re ssed  all s ta te s  ju s t  la s t w eek in W isconsin 
w hen all s ta te  en v iro n m en ta l agency com m issioners m et. The D epartm en t of 
D efense p ro m ised  the  s ta te s  th a t th e  lim ita tions they  are req u estin g  will be:

• surg ical
• specifically  lim ited  to  com bat tra in ing  issu es
• will be tak en  a t a  n a tio n a l level
• Will n o t re su lt  in  50 sep a ra te  fixes - one in  each sta te .

In closing, I also w an t to  m ake  clear th a t th is bill is n o t th e  re su lt o f a p rob lem  
th a t th e  A rm y is hav ing  w ith  th e  d ep artm en t.

As s ta te d  earlier, DEC h as  w orked  positively  w ith  th e  A rm y on  Eagle River Flats 
range, h as  n o t req u ire d  p e rm its  fo r th is  range, does n o t in te n d  to  requ ire  
p e rm its  fo r th is  range  an d  h a s  no  in te n tio n  of im ped ing  the  con tinued  u se  of 
the  Eagle River Range. M ore recently , the  A rm y h as w orked  cooperatively  w ith 
DEC an d  the  b ill's  sp o n so r to  have the  language of th e  bill m ee t the  Arm y's 
needs w hile n o t jeo p a rd iz in g  o th e r  im p o rta n t w ork  done u n d e r th is  sam e law. 
While we have w orked  cooperatively  w ith  the  Army, the  d e p a rtm e n t is 
concerned  th a t th e  p u rp o se  o f the  change is only to  b u ttre s s  th e  s ta te  law  to 
p rov ide  a legal advan tage  in  a p en d in g  c o u rt case. Because there  have been  no 
ru lings in  th e  case as yet, n o r  an  in ju n c tio n  g ran ted  to  p rec lude  con tinued  use  
o f the  range, we th in k  it  is  fa ir to  ask  if  there  is a rea l p rob lem  th a t m u s t be 
a d d re ssed  today.

We urge the C om m ittee  to  give serious considera tion  to  th e  q u estio n  of 
w he ther it  is m ore  a p p ro p ria te  fo r th is  policy  issue  to be dealt w ith at the  
na tional level f irs t as su g g ested  by  the D ep artm en t o f D efense.

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  to  p r o v i d e  t e s t i m o n y  t o d a y .



T e s t i m o n y  o f  T o m  C h a p p ie  -  D ir e c t o r  o f  t h e  D i v i s i o n  o f  A ir  a n d  
W a te r  Q u a l i t y  i n  t h e  D e p a r t m e n t  o f  E n v ir o n m e n t a l  C o n s e r v a t i o n  

b e f o r e  S e n a t e  R e s o u r c e s  C o m m it t e e  c o n c e r n i n g  H B  5 2 9  P e r m it  
E x e m p t io n s  f o r  M u n i t io n s  U s e .

T hank  you M adam e Chairw om an, m em bers o f the  C om m ittee, fo r the  
o p p o rtu n ity  to  testify  on  I-IB 529. For th e  rec o rd  m y nam e is T om  C happie an d  I 
am  the D irector o f the  D ivision o f Air and  W ater Q uality in  the  D ep artm en t of 
E nvironm ental C onservation.

The D ep artm en t h as 3 sign ifican t p o in ts  we w ish to  m ake ab o u t th e  bill befo re  
you

First: This leg isla tion  m akes changes to  the  D e p a rtm en t’s p e rm ittin g  au th o rity  
fo r an  activ ity  th a t a lready  in  o u r view does n o t n eed  a perm it. DEC h a s  n e v e r , 
n o r  d o e s  i t  in te n d  to  req u ire  a p e rm it fo r c u rre n t activ ities on active m ilita ry  
f ilin g /tra in in g  ranges. O ur read ing  of the  law  is th a t c u rre n t p rac tices  do n o t 
co n stitu te  th e  d isposa l o f a solid  w aste and  th u s  does n o t req u ire  a perm it. 
However, once the  site  is closed, th e  d e p a rtm e n t m ay req u ire  a  site  c losure  p lan  
fo r d isposa l o f any rem ain ing  w aste.

Second: While w. do n o t req u ire  a p e rm it fo r th is  activity, we do have 
responsib ilitie s  in  two o th er areas. First, if  th e  range activ ity  causes pollu tion , 
even if the  site  is still active, we will ad d re ss  th e  p ro b lem  v\ith th e  Army. 
Secondly, u p o n  c losu re  o f the  range, we will en su re  th a t th e  site  p o ses no 
ongoing risk  to  h ea lth  or the  env ironm ent. It n eed s  to  be clear th a t th is  
leg islation  is NOT in te n d e d  to  affect the  d e p a rtm e n t’s ab ility  to  deal w ith  
co n tam in a tio n  a t active firing  ranges shou ld  co n tam in a tio n  po se  a risk  to the  
env ironm en t o r public  health . DEC w orked  w ith  the  A rm y to  d e te rm in e  th a t it  
w as the  ingestion  o f w hite  p h o sp h o ro u s  th a t w as killing w aterfow l on  the  Eagle 
River Flats range, a s  a resu lt, the  A rm y s to p p ed  using  w hite  p h o sp h o ro u s  
nationw ide a t w e tland  im p act areas. A dditionally, a t Eagle River Flats, firing 
only occurs w hen  th e  g ro u n d  is frozen .

Due to  h is to ric  h a z a rd o u s  su b stan ce  releases, in  1994 Fort R ichardson  w as p u t 
on the  S uperfund  lis t (the lis t o f the  m o s t co n tam in a ted  sites in  the  country).
The Army, the  s ta te  and  the  EPA signed a 3-way ag reem en t th a t de ta iled  how  
the facility  w as going to be investiga ted  an d  cleaned up . T hrough  
com m unication  an d  coopera tion  betw een  the  3 parties , a R ecord o f D ecision 
w as signed. This d o cu m en t requ ires th a t the  A rm y con tinue  to  clean  u p  the  
co n cen tra ted  w hite  p h o sp h o ro u s  areas, m o n ito r to  en su re  co n tin u ed  red u c tio n  
o f the  co n tam in an t and  lim it access to  p rev en t exposu re  to  unex p lo d ed  
o rdnances. A dditionally , the  3 p a rtie s  ag reed  th a t corrective  ac tion  w ould  n o t 
occur u n til th e  range closes un less there  are  co n tam in an ts  need ing  im m ed ia te  
abatem er. t.



T hird : T here is a significant n a tio n a l e ffo rt underw ay  by the  D ep artm en t of 
D efense to  ad d re ss  w hat, if  any, exem ptions fro m  na tional and  s ta te  
env ironm enta l laws are necessa ry  for na tio n a l security  an d  com bat read iness. 
The D ep artm en t of D efense ad d re ssed  all s ta te s  ju s t  la s t w eek in  W isconsin 
w hen  all s ta te  env ironm enta l agency com m issioners m et. The D epartm en t of 
D efense p ro m ised  the  s ta te s  th a t the  lim ita tions they  are requesting  will be:

• surgical
• specifically lim ited  to com bat tra in ing  issues
• will be taken  at a na tional level
• Will n o t re su lt in  50 sep ara te  fixes - one in  each sta te .

In closing, I also w an t to m ake clear th a t th is bill is n o t the  re su lt of a p rob lem  
th a t th e  A rm y is having w ith  the departm en t.

As s ta te d  earlier, DEC has w orked positively  w ith  the  Arm y on Eagle River Flats 
range, has n o t req u ired  p e rm its  fo r th is range, does n o t in te n d  to  requ ire  
p e rm its  fo r th is range and  h as no  in ten tio n  o f im ped ing  the  con tinued  use  of 
the  Eagle River Range. More recently , the  A rm y has w orked  cooperatively  w ith 
DEC and  the b ill’s sp o n so r to  have the  language of the  bill m ee t the  Arm y's 
needs while n o t jeo p a rd iz in g  o th e r im p o rtan t w ork  done u n d e r th is sam e law. 
While we have w orked cooperatively  w ith  the  Army, the  d e p a rtm e n t is 
concerned  th a t the  p u rp o se  o f the change is only to b u ttre ss  the  s ta te  law  to 
prov ide  a legal advantage in  a pend ing  co u rt case. Because there  have been  no 
ru lings in  the  case as yet, n o r  an  in ju n c tio n  g ran ted  to p rec lude  con tinued  use  
of the  range, we th ink  it  is fa ir to ask  if there  is a rea l p rob lem  th a t m u s t be 
ad d re ssed  today.

We u rge  the  C om m ittee to  give serious considera tion  to the  q uestion  of 
w hether it  is  m ore a p p ro p ria te  fo r th is policy issue  to  be dealt w ith a t the 
na tional level firs t as suggested  by the  D epartm en t o f D efense.

T h a n k  y o u  for t h e  o p p o r t u n i t y  to p r o v i d e  t e s t i m o n y  tod a y .



T e s t i m o n y  o f  T o m  C h a p p ie  -  D ir e c t o r  o f  t h e  D i v i s i o n  o f  A ir  a n d  
W a te r  Q u a l i t y  i n  t h e  D e p a r t m e n t  o f  E n v ir o n m e n t a l  C o n s e r v a t i o n  

b e f o r e  S e n a t e  R e s o u r c e s  C o m m i t t e e  c o n c e r n i n g  H B  5 2 9  P e r m it  
E x e m p t io n s  f o r  M u n i t io n s  U s e .

T hank  you M adam e C hairw om an, m em b ers o f the C om m ittee, fo r the 
o p p o rtu n ity  to testify  on  HB 529. For th e  reco rd  m y n am e is T om  C happie an d  I 

m  the D irector o f th e  D ivision o f Air an d  W ater Q uality  in  the D epartm en t of 
E nvironm ental C onservation .

The D ep artm en t h as  3 sign ifican t p o in ts  we w ish to m ake ab o u t the  bill before  
you

First: This leg isla tion  m akes changes to  th e  D e p a rtm en t’s p e rm ittin g  au th o rity  
fo r an  activ ity  th a t a lready in  o u r view does n o t n eed  a perm it. DEC h a s  n e v e r, 
n o r  d o es  i t  in te n d  ko req u ire  a p e rm it fo r c u rre n t activ ities on active m ilitary  
fir in g /tra in in g  ranges. O ur read in g  of th e  law  is th a t cu rre n t p rac tices  do n o t 
co n stitu te  the  d isp o sa l o f a solid  w aste  an d  th u s  does n o t requ ire  a perm it. 
Flowever, once the  site is c losed, th e  d e p a rtm e n t m ay requ ire  a  site  c losure  p lan  
fo r d isposa l o f any rem ain ing  w aste.

Second: While we do  n o t req u ire  a p e rm it fo r th is  activity, we do have 
responsib ilitie s  in  two o th e r  areas. First, if  th e  range activity  causes pollu tion , 
even if the  site  is still active, we will a d d re ss  th e  p ro b lem  w ith  the  Army. 
Secondly, u p o n  closure  o f th e  range, we will en su re  th a t the  site  p o ses no 
ongoing risk  to hea lth  o r th e  env ironm en t. It n eed s to be  clear th a t tins 
leg islation  is NOT in te n d e d  to  a ffect th e  d e p a r tm e n t’s ability  to  deal w ith  
con tam ina tion  a t active firing  ranges shou ld  co n tam in a tio n  pose  a risk  to  the  
env ironm en t or public  h ea lth . DEC w orked  w ith  the  A nny  to  d e te rm in e  tha t it 
was th e  ingestion  of w hite  p h o sp h o ro u s  th a t was lulling w aterfow l on  the  Eagle 
River Flats range. As a resu lt, the  A rm y s to p p e d  u sin g  w hite p h o sp h o ro u s  
nationw ide a t w etland  im p ac t areas. A dditionally , a t Eagle River Flats, firing 
only occurs w hen  the  g ro u n d  is frozen .

Due to h is to ric  h a z a rd o u s  su b s tan ce  re leases, in  1994 Fort R ichardson  w as p u t 
on the  S uperfund  lis t (the lis t o f  th e  m o s t co n tam in a ted  sites in  the  country).
The Army, th e  s ta te  and  th e  EPA signed  a 3-way ag reem en t th a t de ta iled  how  
the facility w as going to  be  investiga ted  an d  cleaned  up . T hrough  
com m unication  an d  co o p era tio n  be tw een  th e  3 parties , a R ecord of D ecision 
w as signed. This d o cu m en t req u ire s  th a t  th e  A rm y con tinue  to clean up  the  
co n cen tra ted  w hite  p h o sp h o ro u s  areas, m o n ito r to  en su re  co n tinued  red u c tio n  
of the  co n tam in an t and  lim it access to  p rev e n t exposu re  to  unexp loded  
o rdnances. A dditionally , th e  3 p a rtie s  ag reed  th a t corrective action  w ould  n o t 
occur un til th e  range c loses u n less  th e re  are  co n tam in an ts  need ing  im m edia te  
abatem ent.



T hird : T here is a sign ifican t n a tio n a l e ffo rt underw ay by  the  D ep artm en t of 
D efense to  ad d ress  w hat, if  any, exem ptions from  na tional an d  s ta te  
env ironm ental law s are necessa ry  fo r n a tio n a l security  and  com bat read iness. 
The D epartm en t of D efense a d d re ssed  all s ta te s  ju s t  la s t w eek in  W isconsin 
w hen all s ta te  env ironm enta l agency com m issioners m et. The D ep artm en t of 
D efense p ro m ised  the  s ta te s  th a t th e  lim ita tions they  are req u estin g  will be:

• surgical
• specifically lim ited  to  com bat tra in in g  issues
• will be tak en  a t a na tio n a l level
• Will n o t re su lt in  50 sep ara te  fixes - one in  each sta te .

In closing, I also w an t to  m ake clear th a t th is  bill is n o t the  re su lt of a  p rob lem  
th a t the  A rm y is having  w ith the d ep artm en t.

As s ta te d  earlie.', DEC h as w orked  positively  w ith  the  A rm y on  Eagle River Flats 
range, has n o t req u ired  p e rm its  fo r th is  range, does n o t in ten d  to  requ ire  
p e rm its  fo r th is  range and  has no  in te n tio n  of im peding  the  co n tinued  u se  of 
the  Eagle River Range. More recently , th e  Arm y h as w orked  cooperatively  w ith 
DEC and  the  b ill's sp o n so r to  have the  language o f the  bill m ee t the  A rm y's 
needs w hile n o t jeo p a rd iz in g  o th er im p o rta n t w ork done u n d e r  th is  sam e law. 
W h le  we have w orked cooperatively  w ith  the  Army, the  d e p a rtm e n t is 
concerned  th a t the  p u rp o se  of the  change is only to b u ttre ss  th e  s ta te  law  to 
prov ide a legal advantage in  a pen d in g  c o u rt case. Because th e re  have been  no 
ru lings in  the  case as yet, n o r  an  in ju n c tio n  g ran ted  to p rec lude  co n tinued  use  
of the range, we th in k  it is  fair to ask  if th e re  is a real p rob lem  th a t m u s t be 
ad d ressed  today.

We urge the  C om m ittee to  give serious considera tion  to  the q u estio n  of 
w hether it is m ore ap p ro p ria te  fo r tn is  policy  issue  to  be dealt w ith a t the 
na tional level firs t as suggested  by the  D ep artm en t o f D efense.

T h a n k  y o u  for t h e  o p p o r t u n i t y  to p r o v i d e  t e s t i m o n y  toda y .



T e s t i m o n y  o f  T o m  C h a p p ie  -  D ir e c t o r  o f  t h e  D i v i s i o n  o f  A h 1 a n d  
W a te r  Q u a l i t y  i n  t h e  D e p a r t m e n t  o f  E n v ir o n m e n t a l  C o n s e r v a t io n  

b e f o r e  S e n a t e  R e s o u r c e s  C o m m it t e e  c o n c e r n i n g  H B  5 2 9  P e r m it  
E x e m p t io n s  f o r  M u n i t io n s  U s e .

T hank  you M adam e C hairw om an, m em bers o f the  C om m ittee, fo r the 
o p p o rtu n ity  to  tes tify  o n  HB 529. For the reco rd  m y nam e is T om  C happie an d  I 
am  the  D irector of the  D ivision o f Air and  W ater Q uality in  the  D epartm en t of 
E nvironm ental C onservation .

The D ep artm en t h as  3 sign ifican t p o in ts  we w ish  to  m ake abou t the  bill before 
you

First: This leg isla tion  m akes changes to  the  D ep artm en t’s p e rm ittin g  au tho rity  
fo r an  activ ity  th a t a lready  in  o u r view does n o t n eed  a perm it. DEC h a s  n e v e r, 
n o r  d o e s  i t  in te n d  to  req u ire  a p e rm it fo r c u rren t activities on active m ilitary  
f ir in g /tra in in g  ranges. O ur read in g  o f the  law  is th a t c u rren t p rac tices do n o t 
c o n stitu te  the  d isposal o f a so lid  w aste  and  th u s  does n o t req u ire  a perm it. 
Flowever, once the  site  is  closed, th e  d e p a rtm e n t m ay  requ ire  a site c losure  p lan  
fo r d isp o sa l o f any rem ain ing  w aste.

Second: While we do  n o t req u ire  a p e rm it fo r th is  activity, we do have 
responsib ilitie s  in  two o th e r  areas. First, if  the  range activity  causes pollu tion, 
even if the site  is still active, we will ad d re ss  the  p rob lem  w ith  the  Army. 
Secondly, u p o n  closure  o f th e  range, we will en su re  th a t the  site  p o ses no 
ongoing risk  to  h ea lth  o r th e  env ironm ent. It n eed s  to be clear th a t th is  
leg islation  is NOT in te n d e d  to a ffect the d e p a rtm e n t’s ability  to  deal w ith 
co n tam in a tio n  a t active firing  ranges shou ld  con tam ina tion  pose  a risk  to the  
env ironm en t or pub lic  health . DEC w orked w ith the A rm y to  de te rm ine  th a t it 
w as the  ing estio n  o f w hite  p h o sp h o ro u s  th a t w as killing w aterfow l on  the Eagle 
River Flats range. As a resu lt, th e  A rm y s to p p e d  using  w hite p h o sp h o ro u s  
nationw ide a t w etland  im p ac t areas. A dditionally, a t Eagle River Flats, firing 
only occurs w hen  th e  g ro u n d  is frozen .

Due to h is to ric  h a z a rd o u s  su b s tan ce  releases, in 1994 Fort R ichardson  was p u t 
on  the  S uperfund  lis t (the lis t o f the  m o st con tam ina ted  sites in  the  country).
The Army, th e  s ta te  an d  the  EPA signed  a 3-way agreem en t th a t deta iled  how  
th e  facility w as going to be  investiga ted  and  cleaned up . T hrough  
com m unication  an d  co o p era tio n  betw een  the  3 parlies , a R ecord of D ecision 
w as signed. T his d o cu m en t req u ires  th a t th e  A rm y con tinue  to clean u p  the 
co n cen tra ted  w hite p h o sp h o ro u s  areas, m o n ito r to en su re  con tinued  reduc tion  
o f the  co n tam in an t and  lim it access to  p rev en t exposure  to  unexplocled 
o rdnances. A dditionally , th e  3 p a rtie s  agreed  th a t corrective action  w ould n o t 
occur u n til the  range closes u n less  there  are  con tam in an ts  need ing  im m edia te  
abatem en t.



Third: There is a significant national effort underway by the Departm ent of 
Defense to address what, if any, exemptions from national and state 
environmental laws are necessary for national security and combat readiness. 
The D epartm ent of Defense addressed all states ju s t last week in Wisconsin 
when all state environmental agency commissioners met. The Departm ent of 
Defense prom ised the states that the limitations they are requesting will be:

• surgical
• specifically lim ited to combat training issue*
• will be taken at a national level
• Will not result in 5 ' separate fixes - one in each state.

In closing, I also want to make clear that this bill is not the result of a problem 
that the Army is having with the departm ent

As stated earlier, DEC has worked positively with the Army on Eagle River Flats 
range, has not required perm its for this range, does not intend to require 
perm its for this range and has no intention of impeding the continued use of 
the Eagle River Range. More recently, the Army has worked cooperatively with 
DEC and the bill's sponsor to have the language of the bill m eet the Army's 
needs while not jeopardizing other im portant work done under this same law. 
While we have worked cooperatively with the Army, the departm ent is 
concerned that the purpose of the change is only to buttress the state law to 
provide a legal advantage in a pending court case. Because there have been no 
rulings in the case as yet, nor s a injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem that m ust be 
addressed today.

We urge the Committee to give serious consideration to the question of 
whether it is more appropriate for this policy issue to be dealt with at the 
national level first as suggested by the Departm ent of Defense.

T h a n k  y o u  for the o p p o r t u n i t y  to p r o v i d e  t e s t i m o n y  today.



T e s t im o n y  o f  T o m  C h ap p ie  -  D i r e c t o r  o f  th e  D iv is io n  o f  A ir  a n d  
W a te r  Q u a li t y  in  th e  D e p a r tm e n t  o f  E n v i r o n m e n ta l C o n s e rv a t io n  
b e fo r e  S en a te  R e s o u rc e s  C o m m it te e  c o n c e rn in g  H B  5 2 9  P e rm it  

E x e m p t io n s  f o r  M u n it io n s  U se .
Thank you Madame Chairwoman, members of the Committee, for the 
opportunity to testify on HB 5 2 9 . For the record my nam e is Tom Chappie and I 
am the Director of the Division of Air and Water Quality in the Departm ent of 
Environmental Conservation.

The Departm ent has 3 significant points we wish to make about the bill before 
you

First: This legislation makes changes to the D epartm ent’s perm itting authority 
for an activity that already in our view does not need a permit. DEC has never, 
nor does it in tend  to require a perm it for current activities on active military 
firing/training ranges. Our reading of the law is that current practices do not 
constitute the disposal of a solid waste and thus does not require a permit. 
However, once the site is closed, the departm ent may require a site closure plan 
for disposal of any remaining waste.

Second: While we do no t require a perm it for this activity, we do have 
responsibilities in two other areas. First, if the range activity causes pollution, 
even if the site is still active, we will address the problem with the Army. 
Secondly, upon closure of the range, we will ensure that the site poses no 
ongoing risk to health or the environment. It needs to be clear tha t this 
legislation is NOT intended to affect the departm ent’s ability to deal with 
contamination at active firing ranges should contamination pose a risk to the 
environment or public health. DEC worked with the Army to determ ine that it 
was the ingestion of white phosphorous that was killing waterfowl on the Eagle 
River Flats range. As a result, the Army stopped using white phosphorous 
nationwide at wetland im pact areas. Additionally, at Eagle River Flats, firing 
only occurs when the ground is frozen.

Due to historic hazardous substance releases, in 1 9 9 4  Fort Richardson was put 
on the Superfund list (the list of the m ost contam inated sites in the country).
The Army, the state and the EPA signed a 3 -way agreement that detailed how 
the facility was going to be investigated and cleaned up. Through 
communication and cooperation between the 3 parties, a Record of Decision 
was signed. This docum ent requires that the Army continue to clean up the 
concentrated white phosphorous areas, m onitor to ensure continued reduction 
of the contam inant and limit access to prevent exposure to unexploded 
ordnances. Additionally, the 3 parties agreed that corrective action would not 
occur until the range closes unless there are contam inants needing immediate 
abatement.



Third: There is a significant national effort underway by the Departm ent of 
Defense to adui-ess what, if any, exemptions from  national and state 
environmental laws ; re  necessary for national security and combat readiness. 
The D epartm ent 0 1  Defense addressed all states ju s t last week in Wisconsin 
when all state environmental agency commissioners met. The Department of 
Defense prom ised the states that the lim itations they are requesting will be:

• surgical
• specifically lim ited to combat training issues
• will be taken at a national level
• Will not result in 5 0  separate fixes - one in each state.

In closing, I also want to make clear that this bill is not the result of a problem 
that the Army is having with the departm ent.

As stated earlier, DEC has worked positively with the Army on Eagle River Flats 
range, has not required perm its for this range, does not intend to require 
perm its for this range and has no intention of impeding the continued use of 
the Eagle River Range. More recently, the Army has worked cooperatively with 
DEC and the bill's sponsor to have the language of the bill m eet the Army's 
needs while not jeopardizing other im portant work done under this same law. 
While we have worked cooperatively with the Army, the departm ent is 
concerned that the purpose of the change is only to buttress the state law to 
provide a legal advantage in a pending court case. Because there have been no 
rulings in the case as yet, nor an injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem  that m ust be 
addressed today.

We urge the Committee to give serious consideration to the question of 
whether it is more appropriate for this policy issue to be dealt with at the 
national level first as suggested by the Departm ent of Defense.

T h a n k  y o u  for the o p p o r t u n i t y  to p r o v i d e  t e s t i m o n y  today.



T e s t im o n y  o f  T o m  C h ap p ie  -  D i r r  c to r  o f  th e  D iv is io n  o f  A ir  a n d  
W a te r  Q u a li t y  in  th e  D e p a r tm e n t  o f  E n v i r o n m e n ta l C o n s e rv a t io n  
b e fo r e  S en a te  R e s o u rc e s  C om m itte e  c o n c e rn in g  H B  5 2 9  P e rm it  

E x e m p t io n s  f o r  M u n it io n s  U se .
Thank you Madame Chairwoman, members of the Committee, for the 
opportunity to testify on HB 5 2 9 . For the record my nam e is Tom Chappie and I 
am the Director of the Division of Air and Water Quality in  the Departm ent of 
Environmental Conservation.

The Departm ent has 3 significant points we wish to make about the bill before 
you

First: This legislation makes changes to the D epartm ent’s perm itting authority 
for an activity that already in our view does not need a permit. DEC has never, 
nor does it in tend  to  r ]uire a perm it for current activities on active military 
firing/training ranges. Our reading of me law is that current practices do not 
constitute the disposal of a solid waste and thus does no t require a permit. 
However, once the site is closed, the departm ent may require a site closure plan 
for disposal of any remaining waste.

Second: While we do not require a perm it for this activity, we do have 
responsibilities in two other areas. Firs^, if the range activity causes pollution, 
even if the site is still active, we will address the problem  with the Army. 
Secondly, upon closure of the range, we will ensure that the site poses no 
ongoing risk to health or the environment. It needs to be clear that this 
legislation is NOT intended to affect the departm ent’s ability to deal with 
contamination at active firing ranges should contam ination pose a risk to the 
environment or public health. DEC worked with the Army to determ ine that it 
was the ingestion of white phosphorous that was killing waterfowl on the Eagle 
River Flats range. As a result, the Army stopped using white phosphorous 
nationwide at wetland impact areas. Additionally, at Eagle River Flats, firing 
only occurs when the ground is frozen.

Due to historic hazardous substance releases, in 1 9 9 4  Fort Richardson was put 
on the Superfimd list (the list of the m ost contam inated sites in the country).
The Army, the state and the EPA signed a 3 -way agreement that detailed how 
the facility was going to be investigated and cleaned up. Through 
communication and cooperation between the 3 parties, a Record of Decision 
was signed. This document requires that the Army continue to clean up the 
concentrated white phosphorous areas, m onitor to ensure continued reduction 
of the contam inant and limit access to prevent exposure to unexploded 
ordnances. Additionally, the 3 parties agreed that corrective action would not 
occur until the range closes unless there are contam inants needing immediate 
abatement.



Third: There is a significant national effort underway by the Departm ent of 
Defense to address what, if any, exemptions from national and state 
environmental laws are necessary for national security and combat readiness. 
The Department of Defense addressed all states ju st last week in Wisconsin 
when all state environmental agency commissioners met. The Departm ent of 
Defense promised the states that the limitations they are requesting will be:

• surgical
• specifically lim ited to combat training issues
• will be taken at a national level
® Will not result in 5 0  separate fixes - one in each state.

In closing, I also want to make clear that this bill is not the result of a problem 
that the Army is having with the department.

As stated earlier, DEC has worked positively with the Army on Eagle River Flats 
range, has not required perm its for this range, does not intend to require 
permits for this range and has no intention of impeding the continued use of 
the Eagle River Range. More recently, tne Army has worked cooperatively with 
DEC and the bill's sponsor to have the language of the bill m eet the Army's 
needs while not jeopardizing other im portant work done under this same law. 
While we have worked cooperatively with the Army, the departm ent is 
concerned that the purpose of the change is only to buttress the state law to 
provide a legal advantage in a pending court case. Because there have been no 
rulings in the case as yet, nor an injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem that m ust be 
addressed today.

We urge the Committee to give serious consideration to the question of 
vvhether it is more appropriate for this policy issue to be dealt with at the 
national level first as suggested by the Departm ent of Defense.

T h a n k  y o u  for the o p p o r t u n i t y  to p r o v i d e  t e s t i m o n y  today.
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Thank you Madame Chairwoman, members of the Committee, for the 
opportunity to testify on HB 5 2 9 . For the record my nam e is Tom Chappie and I 
am the Director of the Division of Air and Water Quality in the Departm ent of 
Environmental Conservation.

The D epartm ent has 3 significant points we wish to make about the bill before 
you

First: This legislation makes changes to the D epartm ent’s perm itting authority 
for an activity that already in our view does not need a permit. DEC has never, 
nor does it in tend  to require a perm it for current activities on active military 
firing/training ranges. Our reading of the law is that current practices do not 
constitute the disposal of a solid waste and thus does not require a permit. 
However, once the site is closed, the departm ent may require a site closure plan 
for disposal of any remaining waste.

Second: While we do not require a perm it for this activity, we do have 
responsibilities in two other areas. First, if the range activity causes pollution, 
even if the site is still active, we will address the problem with the Army. 
Secondly, upon closure of the range, we will ensure that the site poses no 
ongoing risk to health or the environment. It needs to be clear that this 
legislation is NOT intended to affect the departm ent’s ability to deal with 
contam ination at active firing ranges should contam ination pose a risk to the 
environment or public health. DEC worked with the Army to determ ine that it 
was the ingestion of white phosphorous that was killing waterfowl on the Eagle 
River Flats range. As a result, the Army stopped using white phosphorous 
nationwide at wetland im pact areas. Additionally, at Eagle River Flats, firing 
only occurs when the ground is frozen.

Due to historic hazardous substance releases, in 1 9 9 4  Fort Richardson was put 
on the Superfund list (the list of the m ost contam inated sites in the country).
The Army, the state and the EPA signed a 3 -way agreement that detailed how 
the facility was going to be investigated and cleaned up. Through 
communication and cooperation between the 3  parties, a Record of Decision 
was signed. This docum ent requires that the Army continue to clean up the 
concentrated white phosphorous areas, m onitor to ensure continued reduction 
of the contam inant and lim it access to prevent exposure to unexploded 
ordnances. Additionally, the 3 parties agreed that corrective action would not 
occur until the range closes unless there are contam inants needing immediate 
abatement.



Third: There is a significant national effort underway by the Departm ent of 
Defense to address what, if any, exemptions from national and state 
environmental laws are necessary for national security and combat readiness. 
The Departm ent of Defense addressed all states ju s t last week in Wisconsin 
when all state environmental agency commissioners met. The Departm ent of 
Defense prom ised the states that the lim itations they are requesting will be:

• surgical
• specifically lim ited to combat training issues
• will be taken at a national level
• Will not result in 5 0  separate fixes - one in each state.

In closing, I also want to make clear that this bill is not the result of a problem 
that the Army is having with the department.

As stated earlier, DEC has worked positively with the Army on Eagle River Flats 
range, has not required perm its for this range, does not intend to require 
perm its for this range and has no intention of impeding the continued use of 
the Eagle River Range. More recently, the .Army has worked cooperatively with 
DEC and the bill's sponsor to have the language of the bill m eet the Army's 
needs while not jeopardizing other im portant work done under this same law. 
While we have worked cooperatively with the Army, the departm ent is 
concerned that the purpose of the change is only to buttress the state law to 
provide a legal advantage in a pending court case. Because there have been no 
rulings in the case as yet, nor an injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem  that m ust be 
addressed today.

We urge the Committee to give serious consideration to the question of 
whether it is more appropriate for this policy issue to be dealt with at the 
national level first as suggested by the Departm ent of Defense.

T h a n k  y o u  for the o p p o r t u n i t y  to p r o v i d e  t e s t i m o n y  today.



T e s t im o n y  o f  T o m  C h ap p ie  -  D i r e c to r  o f  th e  D iv is io n  o f  A ir  a n d  
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Thank you Madame Chairwoman, members of the Committee, for the 
opportunity to testify on HB 5 2 9 . For the record my name is Tom Chappie and I 
am the Director of the Division of Air and Water Quality in the Departm ent of 
Environmental Conservation.

The Departm ent has 3 significant points we wish to make about the bill before 
you

First: This legislation makes changes to the D epartm ent’s perm itting authority 
for an activity that already in our view does not need a permit. DEC has never, 
nor does it in tend  to require a perm it for current activities on active military 
firing/training ranges. Our reading of the law is that current practices do not 
constitute the disposal of a solid waste and thus does not require a permit. 
However, once the site is closed, the departm ent may require a site closure plan 
for disposal of any remaining waste.

Second: While we do no t require a perm it for this activity, we do have 
responsibilities in two other areas. First, if the range activity causes pollution, 
even if the site is still active, we will address the problem with the Army. 
Secondly, upon closure of the range, we will ensure that the site poses no 
ongoing risk to health or the environment. It needs to be clear that this 
legislation is NOT intended to affect the departm ent’s ability to deal with 
contamination at active firing ranges should contam ination pose a risk to the 
environment or public health. DEC worked with the Army to determine that it 
was the ingestion of white phosphorous that was killing waterfowl on the Eagle 
River Flats range. As a result, the Army stopped using white phosphorous 
nationwide at wetland im pact areas. Additionally, at Eagle River Flats, firing 
only occurs when the ground is frozen.

Due to historic hazardous substance releases, in 1 9 9 4  Fort Richardson was put 
on the Superfund list (the list of the m ost contam inated sites in the country).
The Army, the state and the EPA signed a 3 -way agreement that detailed how 
the facility was going to be investigated and cleaned up. Through 
communication and cooperation between the 3 parties, a Record of Decision 
was signed. This docum ent requires that the Army continue to clean up the 
concentrated white phosphorous areas, monitor to ensure continued reduction 
of the con am inant and limit access to prevent exposure to unexploded 
ordnances. Additionally, the 3 parties agreed that corrective action would not 
occur until the range closes unless there are contaminants needing immediate 
abatement.



Third: There is a significant national effort undem ay  by the Departm ent of 
Defense to address what, if any, exemptions from national and state 
environmental laws are necessary for national security and combat readiness. 
The Departm ent of Defense addressed all states ju s t last week in Wisconsin 
when all state environmental agency commissioners met. The Departm ent of 
Defense prom ised the states that the lim itations they are requesting will be:

• surgical
• specifically limited to combat training issues
* will be taken at a national level
* Will no t result in 5 0  separate fixes - one in each state.

In closing, I also want to make clear that this bill is not the result of a problem 
that the Army is having with the departm ent.

As stated earlier, DEC has worked positively with the Army on Eagle River Flats 
range, has not required perm its for this range, does not intend to require 
perm its for this range and has no intention of impeding the continued use of 
the Eagle River Range. More recently, the Army has worked cooperatively with 
DEC and the bill's sponsor to nave the language of the bill m eet the Army's 
needs while not jeopardizing other im portant work done under this same law. 
While we have worked cooperatively with the Army, the departm ent is 
concerned that the purpose of the change is only to buttress the state law to 
provide a legal advantage in a pending court case. Because there have be n no 
rulings in the case as yet, nor an injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem  that m ust be 
addressed today.

We urge the Committee to give serious consideration to the question of 
whether it is more appropriate for this policy issue to be dealt with at the 
national level first as suggested by the D epartm ent of Defense.

T h a n k  y o u  for t he o p p o r t u n i t y  to p r o v i d e  t e s t i m o n y  today.



T e s t im o n y  o f  T o m  C h ap p ie  -  D i r e c to r  o f  th e  D iv is io n  o f  A ir  a n d  
W a te r  Q u a li t y  in  th e  D e p a r tm e n t  o f  E n v i r o m n e n ta l C o n s e rv a t io n  
b e fo r e  S en a te  R e s o u rc e s  C o m m it te e  c o n c e rn in g  HB 5 2 9  P e rm it  

E x em p t io n s  f o r  M u n it io n s  U se .
Thank you Madame Chairwoman, members of the Committee, for the 
opportunity to testify on HB 5 2 9 . For the record my name is Tom Chappie and I 
am the Director of the Division of Air and Water Quality in the Department of 
Environmental Conservation.

The Departm ent has 3 significant points we wish to make about the bill before 
you

First: This legislation makes changes to the D epartm ent’s perm itting authority 
for an activity that already in our view does not need a permit. DEC has never, 
nor does it in tend  to require a perm it for current activities on active military 
firing/training ranges. Our reading of the law is that current practices do not 
constitute the disposal of a solid waste and thus does not require a permit. 
However, once the site is closed, the departm ent may require a site closure plan 
for disposal of any remaining waste.

Second: While we do not require a perm it for this activity, we do have 
responsibilities in two other areas. First, if the range activity causes pollution, 
even if the site is still active, we will address the problem with the Army. 
Secondly, upon closure of the range, we will ensure that the site poses no 
ongoing risk to health or the environment. It needs to be clear that this 
legislation is NOT intended to affect the departm ent’s ability to deal with 
contamination at active firing ranges should contamination pose a risk to the 
environment or public health. DEC worked with the Army to determine that it 
was the ingestion of white phosphorous that was killing waterfowl on the Eagle 
River Flats range. As a result, the Army stopped using white phosphorous 
nationwide at wetland im pact areas. Additionally, at Eagle River Flats, firing 
only occurs when the ground is frozen.

Due to historic hazardous substance releases, in 1 9 9 4  Fort Richardson was put 
on the Superfund list (the list of the m ost contaminated sites in the country).
The Army, the state and the EPA signed a 3 -way agreement that detailed how 
the facility was going to be investigated and cleaned up. Through 
communication and cooperation between the 3  parties, a Record of Decision 
was signed. This docum ent requires that the Army continue to clean up the 
concentrated white phosphorous areas, m onitor to ensure continued reduction 
of the contam inant and limit access to prevent exposure to unexploded 
ordnances. Additionally, the 3 parties agreed that corrective action would not 
occur until the range closes unless there are contam inants needing immediate 
abatement.



Third: There is a significant national effort underway by the Departm ent of 
Defense to address what, if any, exemptions from national and state 
environmental laws are necessary for national security and combat readiness. 
The Departm ent of Defense addressed all states ju s t last week in Wisconsin 
when all state environmental agency commissioners met. The Departm ent of 
Defense prom ised the states that the lim itations they are requesting will be:

• surgical
• specifically lim ited to combat training issues
• will be taken at a national level
• Will not result in 5 0  separate fixes - one in each state.

In closing, I also want to make clear that this bill is not the result of a problem 
that the Army is having with the departm ent.
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concerned that the purpose of the change is only to buttress the state law to 
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rulings in the case as yet, nor an injunction granted to preclude continued use 
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was the ingestion of white phosphorous that was killing waterfowl on the Eagle 
River Flats range. As a result, the Army stopped using white phosphorous 
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only occurs when the ground is frozen.
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was signed. This docum ent requires that the Army continue to clean up the 
concentrated white phosphorous areas, m onitor to ensure continued reduction 
of the contam inant and limit access to prevent exposure to unexploded 
ordnances. Additionally, the 3 parties agreed tha t corrective action would not 
occur until the range closes unless there are contam inants needing immediate 
abatement.
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Defense prom ised the states that the lim itations they are requesting will be:
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• specifically limited to combat training issues
• will be taken at a national level
• Will not result in 5 0  separate fixes - one in each state.

In closing, I also want to make clear that this bill is not the result of a problem 
that the Army is having with the departm ent.

As stated earlier, DEC has worked positively with the Army on Eagle River Flats 
range, has not required perm its for this range, does not intend to require 
perm its for this range and has no intention of impeding the continued use of 
the Eagle River Range. More recently, the Army has worked cooperatively with 
DEC and the bill's sponsor to have the language of the bill m eet the Army's 
needs while not jeopardizing other im portant work done under this same law. 
While we have worked cooperatively with the Army, the departm ent is 
concerned that the purpose of the change is only to buttress the state law to 
provide a legal advantage in a pending court case. Because there have been no 
rulings in the case as yet, nor an injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem  that m ust be 
addressed today.
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River Flats range. As a result, the Army stopped using white phosphorous 
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only occurs when the ground is frozen.
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on the Superfund list (the list of the m ost contaminated sites in the country).
The Army, the state and the EPA signed a 3 -way agreement that detailed how 
the facility was going to be investigated and cleaned up. Through 
communication and cooperation between the 3  parties, a Record of Decision 
was signed. This docum ent requires that the Army continue to clean up the 
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Defense prom ised the states that the lim itations they are requesting will be:
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• specifically lim ited to combat training issues
• will be taken at a national level
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While we have worked cooperatively with the Army, the departm ent is 
concerned that the purpose of the change is only to buttress the state law to 
provide a legal advantage in a pending court case. Because there have been no 
rulings in the case as yet, nor an injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem  that m ust be 
addressed today.

We urge the Committee to give serious consideration to the question of 
whether it is more appropriate for this policy issue to be dealt with at the 
national level first as suggested by the Departm ent of Defense.
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responsibilities in two other areas. First, if the range activity causes pollution, 
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ongoing risk to health or the environment. It needs to be clear that this 
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was the ingestion of white phosphorous that was killing waterfowl on the Eagle 
River Flats range. As a result, the Army stopped using white phosphorous 
nationwide at wetland im pact areas. Additionally, at Eagle River Flats, firing 
only occurs when the ground is frozen.

Due to historic hazardous substance releases, in 1 9 9 4  Fort Richardson was put 
on the Superfund list (the list of the m ost contam inated sites in the country).
The Army, the state and the EPA signed a 3 -way agreement that detailed how 
the facility was going to be investigated and cleaned up. Through 
communication and cooperation between the 3 parties, a Record of Decision 
was signed. This docum ent requires that the Army continue to clean up the 
concentrated white phosphorous areas, mom tor to ensure continued reduction 
of the contam inant and limit access to prevent exposure to unexploded 
ordnances. Additionally, the 3 parties agreed that corrective action would not 
occur until the range closes unless there are contam inants needing immediate 
abatement.
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Defense prom ised the states that the lim itations they are requesting will be:
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• specifically lim ited to combat training issues
• will be taken at a national level
• Will not result in 5 0  separate fixes - one in each state.

In closing, I also want to make clear that this bill is not the result of a problem 
that the Army is having with the departm ent.

As stated earlier, DEC has worked positively with the Army on Eagle River Flats 
range, has no t required perm its for this range, does not intend to require 
perm its for this range and has no intention of impeding the continued use of 
the Eagle River Range. More recently, the Army has worked cooperatively with 
DEC and the bill's sponsor to have the language of the bill m eet the Army's 
needs while not jeopardizing other im portant work done under this same law. 
While we have worked cooperatively with the Army, the departm ent is 
concerned tha t the purpose of the change is only to buttress the state law to 
provide a legal advantage in a pending court case. Because there have been no 
rulings in the case as yet, nor an injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem that m ust be 
addressed today.

We urge the Committee to give serious consideration to the question of 
whether it is more appropriate for this policy issue to be dealt with at the 
national level first as suggested by the Departm ent of Defense.
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constitute the disposal of a solid waste and thus does no t require a permit. 
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Secondly, upon closure of the range, we will ensure that the site poses no 
ongoing risk to health or the environment. It needs to be clear that this 
legislation is NOT intended to affect the departm ent’s ability to deal with 
contamination at active firing ranges should contam ination pose a risk to the 
environment or public health. DEC worked with the Army to determ ine that it 
was the ingestion of white phosphorous that was killing waterfowl on the Eagle 
River Flats range. As a result, the Army stopped using white phosphorous 
nationwide at wetland im pact areas. Additionally, at Eagle River Flats, firing 
only occurs when the ground is frozen.

Due to historic hazardous substance releases, in 1 9 9 4  Fort Richardson was put 
on the Superfund list (the list of the m ost contam inated sites in  the country).
The Army, the state and the EPA signed a 3 -way agreement that detailed how 
the facility was going to be investigated and cleaned up. Through 
communication and cooperation between the 3 parties, a Record of Decision 
was signed. This docm nent requires that the Army continue to clean up the 
concentrated white phosphorous areas, m onitor to ensure continued reduction 
of the contam inant and limit access to prevent exposure to unexploded 
ordnances. Additionally, the 3 parties agreed that corrective action would not 
occur until the range closes unless there are contam inants needing immediate 
abatement.



Third: There is a significant national effort underway by the Departm ent of 
Defense to address what, if any, exemptions from national and state 
environmental laws are necessary for national security and combat readiness. 
The Department of Defense addressed all states ju s t last week in Wisconsin 
when all state environmental agency commissioners met. The Department of 
Defense promised the states that the limitations they are requesting will be:

• surgical
• specifically lim ited to combat training issues
• will be taken at a national level
• Will not result in 5 0  separate fixes - one in each state.

In closing, I also want to make clear that this bill is not the result of a problem 
that the Army is having with the department.

As stated earlier, DEC has worked positively with the Army on Eagle River Flats 
range, has not required perm its for this range, does not intend to require 
perm its for this range and has no intention of impeding the continued use of 
the Eagle River Range. More recently, the Army has worked cooperatively with 
DEC and the bill's sponsor to have the language of the bill m eet the Army's 
needs while not jeopardizing other im portant work done under this same law. 
While we have worked cooperatively with the Army, the departm ent is 
concerned that the purpose of the change is only to buttress the state law to 
provide a legal advantage in a pending court case. Because there have been no 
rulings in the case as yet, nor an injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem that m ust be 
addressed today.

We urge the Committee to give serious consideration to the question of 
whether it is more appropriate for this policy issue to be dealt with at the 
national level first as suggested by the Departm ent of Defense.
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concerned that the purpose of the change is only to buttress the state law to 
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rulings in the case as yet, nor an injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem that m ust be 
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of the range, we think it is fair to ask if there is a real problem  that m ust be 
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am the Director of the Division of Air and Water Quality in the Department of 
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The Departm ent has 3 significant points we wish to make about the bill before 
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First: This legislation makes changes to the D epartm ent’s perm itting authority 
for an activity that already in our view does not need a permit. DEC has never, 
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constitute the disposal of a solid waste and thus does not require a permit. 
Flowever, once the site is closed, the departm ent may require a site closure plan 
for disposal of any remaining waste.

Second: While we do not require a perm it for this activity, we do have 
responsibilities in two other areas. First, if the range activity causes pollution, 
even if the site is still active, we will address the problem  with the Army. 
Secondly, upon closure of the range, we will ensure that the site poses no 
ongoing risk to health or the environment. It needs to be clear that this 
legislation is NOT intended to affect the departm ent’s ability to deal with 
contamination at active firing ranges should contam ination pose a risk to the 
environment or public health. DEC worked with the Army to determine that it 
was the ingestion of white phosphorous that was killing waterfowl on the Eagle 
River Flats range. As a result, the Army stopped using white phosphorous 
nationwide at wetland im pact are ̂  . Additionally, at Eagle River Flats, firing 
only occurs when the ground is frozen.

Due to historic hazardous substance releases, in 1 9 9 4  Fort Richardson was put 
on the Superfund list (the list of the m ost contam inated sites in the country).
The Army, the state and the EPA signed a 3 -way agreement that detailed how 
the facility was going to be investigated and cleaned up. Through 
communication and cooperation between the 3 parties, a Record of Decision 
was signed. This docum ent requires that the Army continue to clean up the 
concentrated white phosphorous areas, m onitor to ensure continued reduction 
of the contam inant and lim it access to prevent exposure to unexploded 
ordnances. Additionally, the 3 parties agreed that corrective action would not 
occur until the range closes unless there are contam inants needing immediate 
abatement.



Third: There is a significant national effort underway by the Departm ent of 
Defense to address what, if any, exemptions from national and state 
environmental laws are necessary for national security and combat readiness. 
The D epartm ent of Defense addressed all states ju s t last week in Wisconsin 
when all state environmental agency commissioners met. The Department of 
Defense prom ised the states that the limitations they are requesting will be:

• surgical
• specifically lim ited to combat training issues
• will be taken at a national level
• Will no t result in 5 0  separate fixes - one in each state.

In closing, I also want to make clear that this bill is not the result of a problem 
that the Army is having with the department.

As stated earlier, DEC has worked positively with the Army on Eagle River Flats 
range, has no t required perm its for this range, does not intend to require 
perm its for this range and has no intention of impeding the continued use of 
the Eagle River Range. More recently, the Army has worked cooperatively with 
DEC and the bill's sponsor to have the language of the bill m eet the Army's 
needs while not. jeopardizing other im portant work done m ider this same law. 
While we have worked cooperatively with the Army, the departm ent is 
concerned tha t the purpose of the change is only to buttress the state law to 
provide a legal advantage in a pending court case. Because there have been no 
rulings in the case as yet, nor an injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem that m ust be 
addressed today.

We urge the Committee to give serious consideration to the question of 
whether it is more appropriate for this policy issue to be dealt with at the 
national level first as suggested by the Department of Defense.
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Thank you Madame Chairwoman, members of the Committee, for the 
opportunity to testify on HB 5 2 9 . For the record my nam e is Tom Chappie and I 
am the Director of the Division of Air and Water Quality in the Departm ent of 
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The D epartm ent has 3 significant points we wish to make about the bill before 
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First: This legislation makes changes to the D epartm ent’s perm itting authority 
for an activity that already in our view does not need a permit. DEC has never, 
nor does it in tend  to  require a perm it for current activities on active military 
firing/training ranges. Our reading of the law is that current practices do not 
constitute the disposal of a solid waste and thus does not require a permit. 
However, once the site is closed, the departm ent may require a site closure plan 
for disposal of any remaining waste.

Second: While we do not require a perm it for this activity, we do have 
responsibilities in two other areas. First, if the range activity causes pollution, 
even if the site is still active, we will address the problem with the Army. 
Secondly, upon closure of the range, we will ensure that the site poses no 
ongoing risk to health or the environment. It needs to be clear that this 
legislation is NOT intended to affect the departm ent’s ability to deal with 
contamination at active firing ranges should contamination pose a risk to the 
environment or public health. DEC worked with the Army to determ ine that it 
was the ingestion of white phosphorous tha t was killing waterfowl on the Eagle 
River Flats range. As a result, the Army stopped using white phosphorous 
nationwide at wetland impact areas. Additionally, at Eagle River Flats, firing 
only occurs when the ground is frozen.

Due to historic hazardous substance releases, in 1 9 9 4  Fort Richardson was put 
on the Superfund list (the list of the m ost contam inated sites in the country).
The Army, the state and the EPA signed a 3 -way agreement that detailed how 
the facility was going to be investigated and cleaned up. Through 
communication and cooperation between the 3 parties, a Record of Decision 
was signed. This docum ent requires that the Army continue to clean up the 
concentrated white phosphorous areas, m onitor to ensure continued reduction 
of the contam inant and limit access to prevent exposure to unexploded 
ordnances. Additionally, the 3 parties agreed tha t corrective action would not 
occur until the range closes unless there are contam inants needing immediate 
abatement.
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Defense prom ised the states that the limitations they are requesting will be:
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• specifically limited to combat training issues
• will be taken at a national level
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In closing, I also want to make clear that this bill is not the result of a problem 
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range, has not required perm its for this range, does not intend to require 
permits for this range and has no intention of impeding the continued use of 
the Eagle River Range. More recently, the Army has worked cooperatively with 
DEC and the bill's sponsor to have the language of the bill m eet the Army's 
needs while not jeopardizing other im portant work done under this same law. 
While we have worked cooperatively with the Army, the departm ent is 
concerned that the purpose of the change is only to buttress the state law to 
provide a legal advantage in a pending court case. Because there have been no 
rulings in the case as yet, nor an injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem that m ust be 
addressed today.

We urge the Committee to give serious consideration to the question of 
whether it is more appropriate for this policy issue to be dealt with at the 
national level first as suggested by the Departm ent of Defense.
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consti .ate the disposal of a solid waste and thus does not require a permit. 
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River Flats range. As a result, the Army stopped using white phosphorous 
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concentrated white phosphorous areas, m onitor to ensure continued reduction 
of the contam inant and limit access to prevent exposure to unexploded 
ordnances. Additionally, the 3 parties agreed that corrective action would not 
occur until the range closes unless there are contam inants needing immediate 
abatement.
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The Department of Defense addressed all states ju s t last week in Wisconsin 
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Defense promised the states that the limitations they are requesting will be:

• surgical
• specifically lim ited to combat training issues
• will be taken at a national level
• Will not result in 5 0  separate fixes - one in each state.

In closing, I also want to make clear that this bill is not the result of a problem 
that the Army is having with the department.

As stated earlier, DEC has worked positively with the Army on Eagle River Flats 
range, has not required perm its for this range, does not intend to require 
permits for this range and has no intention of impeding the continued use of 
the Eagle River Range. More recently, the Army has worked cooperatively with 
DEC and the bill's sponsor to have the language of the bill m eet the Army's 
needs while not jeopardizing other im portant work done under this same law. 
While we have worked cooperatively with the Army, the departm ent is 
concerned that the purpose of the change is only to buttress the state law to 
provide a legal advantage in a pending court case. Because there have been no 
rulings in the case as yet, nor an injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem that m ust be 
addressed today.

We urge the Committee to give serious consideration to the question of 
whether it is more appropriate for this policy issue to be dealt with at the 
national level first as suggested by the Departm ent of Defense.
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Thank you Madame Chairwoman, members of the Committee, for the 
opportunity to testify on HB 5 2 9 . For the record my name is Tom Chappie and I 
am the Director of the Division, of Air and Water Quality in the Department of 
Environmental Conservation.

The Departm ent has 3 significant points we wish to make about the bill before 
you

First: This legislation makes changes to the Departm ent’s perm itting authority 
for an activity that already in our view does not need a permit. DEC has never, 
nor does it in tend  to require a perm it for current activities on active military 
fning/training ranges. Our reading of the law is that current practices do not 
constitute the disposal of a solid waste and thus does not require a permit. 
However, once the site is closed, the departm ent may require a site closure plan 
for disposal of any remaining waste.

Second: While we do no t require a perm it for this activity, we do have 
responsibilities in two other areas. First, if the range activity causes pollution, 
even if the site is still active, we will address the problem with the Army. 
Secondly, upon closure of the range, we will ensure that the site poses no 
ongoing risk to health or the environment. It needs to be clear that this 
legislation is NOT intended to ciffect the departm ent’s ability to deal with 
contamination at active firing ranges should contamination pose a risk to the 
environment or public health. DEC worked with the Army to determine that it 
was the ingestion of white phosphorous that was killing waterfowl on the Eagle 
River Flats range. As a result, the Army stopped using white phosphorous 
nationwide at wetland im pact areas. Additionally, at Eagle River Flats, firing 
only occurs when the ground is frozen.

Due to historic hazardous substance releases, in 1 9 9 4  Fort Richardson was put 
on the Superfund list (the list of the m ost contaminated sites in the country).
The Army, the state and the EPA signed a 3 -way agreement that detailed how 
the facility was going to be investigated and deemed up. Through 
communication and cooperation between the 3 parties, a Record of Decision 
was signed. This docum ent requires that the Army continue to clean up the 
concentrated white phosphorous areas, monitor to ensure continued reduction 
of the contam inant and limit access to prevent exposure to unexploded 
ordnances. Additionally, the 3 parties agreed that corrective action would not 
occur until the range closes unless there are contaminants needing immediate 
abatement.



Third: There is a significant national effort underway by the Departm ent of 
Defense to address what, if any, exemptions from national and state 
environmental laws are necessary for national security and combat readiness. 
The Departm ent of Defense addressed all states ju s t last week in Wisconsin 
when all state environmental agency commissioners met. The Departm ent of 
Defense promised the states that the lim itations they are requesting will be:

• surgical
• specifically lim ited to combat training issues 
® will be taken at a national level
• Will not result in 5 0  separate fixes - one in each state.

In closing, I also want to make clear that this bill is not the result of a problem  
that the Army is having with the departm ent.

As stated earlier, DEC has worked positively with the Army on Eagle River Flats 
range, has not required perm its for this range, does not intend to require 
perm its for this range and has no intention of impeding the continued use of 
the Eagle River Range. More recently, the Army has worked cooperatively with 
DEC and the bill's sponsor to have the language of the bill m eet the Army's 
needs while not jeopardizing other im portant work done under this same law. 
While we have worked cooperatively with the Army, the departm ent is 
concerned tha t the purpose of the change is only to buttress the state law to 
provide a legal advantage in a pending court case. Because there have been no 
rulings in the case as yet, nor an injunction granted to preclude continued use 
of the range, we think it is fair to ask if there is a real problem that m ust be 
addressed today.

We urge the Committee to give serious consideration to the question of 
whether it is more appropriate for this policy issue to be dealt with at the 
national level first as suggested by the Departm ent of Defense.

T h a n k  y o u  for the o p p o r t u n i t y  to p r o v i d e  t e s t i m o n y  today.
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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiffs allege as follows:

NATURE OF THE CASE

1. This is a citizens’ suit brought pursuant to the provisions of Clean Water Act 33 

U.S. C. §1251, et seq., the Solid Waste Disposal Act, 42 U.S. C §6901, et seq., and the 

Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”), 42 

U.S.C. §9601, et seq.

JURISDICTION

2. This Court has jurisdiction over the subject matter of the First Count herein 

pursuant to 33 U.S.C. § 1365(a)(1). Defendants have waived sovereign immunity to the First 

Count pursuant to 33 U.S.C. §§ 1323(a) and 1365(a)(1).

3. This Court has jurisdiction over the subject matter of the Second Count pursuant 

to 42 U.S.C. §6972(a)(l)(A). The Defendants have waived sovereign immunity to the Second 

Count pursuant to 42 U.S.C. §§6961 (a) and 6972(a)(1)(A).

4. This Court has jurisdiction over the subject matter of the Third Count pursuant to 

42 U.S.C. §9659(a)(l). The Defendants have waived sovereign immunity to the Third Count 

pursuant to 42 U.S.C. § 9659(a)(1).

5. By letter dated June 15, 2001, the Plaintiffs gave notice of their intent to 

commence this action as required by 33 U.S.C. § 1365(b)(1) and 42 U.S.C. §§ 6972(b)(1) and 

9659(d)(1). Shortly following the Defendants’ receipt of said letter, the Plaintiffs and 

Defendants commenced negotiations aimed at reaching a settlement of the claims asseited herein. 

At the request of the Defendants, Plaintiffs agreed that they would not commence this action
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until such time as the Plaintiffs and Defendants ceased their negotiations. By letter dated about 

April 10, 2002, the Defendants terminated said negotiations. Plaintiffs commenced this action as 

soon as possible thereafter.

FIRST COUNT 

VIOLATIONS OF CLEAN W ATER ACT

6. Each of the Plaintiffs is a “citizen” as said term is defined in 33 U.S.C. § 1365(g), 

in that they are persons having an interest which is or may be adversely affected by the actions of 

the Defendants described in this First Count. Each of the Plaintiffs likewise has one or more 

interests that are or may be adversely affected by the actions or inactions of the Defendants 

described in the Second and Third Counts below.

7. This First Count is brought against Defendants, United States Department of the 

Army and the United States Department of Defense only.

8. Defendants, United States Department of the Army and United States Department 

of Defense, maintain jurisdiction and/or control over an installation consisting of approximately 

60,000 acres known as Fort Richardson, located north of Anchorage, Alaska. Fort Richardson 

lies within this district.

9. Beginning at a time currently unknown to the Plaintiffs and continuing to the 

present, the Army has and/or continues to and/or plans to discharge munitions, and the 

constituents and/or by-products and/or residues of munitions, in to ana on various lands and 

waters on and/or in the vicinity of Fort Richardson.

10. The Army has and/or continues to and/or plans to discharge munitions, and the 

constituents and/or by-products and/or residues of munitions, into waters and/or on to lands on or
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in the vicinity of Fort Richardson, using cannons, rifles, artillery and/or other sources.

11. The waters into which the Army has and continues to discharge munitions include 

the waters of the Eagle River, Eagle River Flats and/or Knik Arm.

12. The Army has not applied for, nor has it been issued, a permit from the United 

States Environmental Protection Agency (“EPA”) authorizing the discharge of munitions into 

waters as described in this First Count.

13. • The Army therefore has violated, continues to violate and/or threatens to violate 

33 U.S.C. §§1311(a) and 1323(a), as well as 40 C.F.R. §122.21.

14. The waters of the Eagle River on and in the vicinity of Fort Richardson violate the 

water quality standards established by 18 Alaska Administrative Code 070.20(b). The Army’s 

actions described in this First Count have caused and/or contributed, and continue to cause 

and/or contribute, to this violation of water quality standards in the Eagle River. The Army’s 

actions therefore have violated and continue to violate 18 Alaska Administrative Code 070.10 

and 33 U.S.C. §1323(a).

15. The Army’s actions described in this First Count have polluted and/or addeJ to 

the pollution of the land and/or waters on and/or in the vicinity of Fort Richardson. Said lands 

and/or waters include lands and/or waters in, on and/or under the Eagle River, Eagle River Flats, 

and/or the Knik Arm. The Army’s actions therefore have violated and continue to violate Alaska 

Statutes 46.03.710 and 33 U.S.C. §1323(a).

16. The Army’s actions described in this First Count have resulted in the disposal of 

solid and/or liquid waste material into the waters and/or on to land on or in the vicinity of Fort 

Richardson. The Army does not have, nor has it applied for, a permit, from the Alaska
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Department of Environmental Quality authorizing said discharge into waters and/or on to land. 

The Army’s actions therefore have violated and continue to violate Alaska Statutes 46.03.100(a) 

and 33 U.S.C. §1323(a).

SECOND COUNT 

VIOLATIONS OF SOLID W ASTE DISPOSAL ACT

17. This Second Count is brought against Defendants, United States Department of 

the Army and the United States Department of Defense only.

18. As described in the First Count above, the Army has violated and continues to 

violate Alaska Statutes §§46.03.710 and 46.03.100(a).

19. The Army’s violations of Alaska Statutes §§46.03.710 and 46.03.100(a) constitute 

a violation of 42 U.S.C. §6961(a).

TH IRD  COUNT 

VIOLATIONS O F CERCLA

20. This Third Count is biought against all of the Defendants named above.

21. In 1994, due to a high level of pollution, the En vironmental Protection Agency 

placed Fort Richardson on the National Priorities List, a list of the nation’s most polluted 

facilities that are to be given priority for cleanup.

22. Shortly thereafter, the EPA, the State of Alaska, and the Army entered into an 

“interagency agreement” (as that term is used in 42 U.S.C. §9620(e)) entitled “Federal Facility 

Agreement Under CERCLA Section 120 Administrative Docket Number 1092-05-02-120" 

(hereinafter the “FFA”) regarding Fort Richardson.

23. Live, unexploded ordnance exists in, on, and/or under the lands and/or water on or

Cox & Moyer
703 Market Street, Suite 1800
San Francisco, CA 94103

5
COMPLAINT



in the vicinity of Fort Richardson, including without limitation the lands and/or waters of the 

Eagle River, Eagle River Flats and/or the Knik Arm, as well as the land and/or waters in an area 

referred to by the Army as the OB/OD pad. Unexploded ordnance may also exist in, on, and/or 

under other lands and/or waters on or in the vicinity of Fort Richardson.

24. This unexploded ordnance constitutes and contains “hazardous substances” and/or 

“pollutants or contaminants” as those terms are defined in 42 U.S.C. §§9601(17) and 9601(33). 

The Army, however, has taken, and continues to take, the position that this unexploded ordnance 

neither constitutes nor contains “hazardous substances” and/or “pollutants or contaminants” as 

those terms are defined in 42 U.S.C. §§9601(17) and 9601(33).

25. The Army has never commenced, nor has it performed, a remedial investigation or 

feasibility study (RI/FS) regarding unexploded ordnance or the constituents of such ordnance on 

Fort Richardson.

26. The Army’s failure to commence or perform such an RI/FS violates and continues 

to violate 42 U.S.C. §9620(e)(i) as well as paragraphs 8.8 and 8.9 and Attachment 1 of the FFA 

(including without limitation section 3.1 of Attachment 1).

27. The Army has never adopted a plan for remediation of the unexploded ordnance 

described above; nor has the Army commenced or performed remediation of such ordnance. The 

Army therefore has violated and continues to violate 42 U.S.C. §§9620(e)(2)-(e)(4) as well as 

fS.10 and Attachment 1 to the FFA.

REQUEST FOR R ELIEF

Plaintiffs respectfully request the following relief:

28. Declare that the Army’s discharge of munitions into waters as described in the
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First Count herein has violated and continues to violate 33 U.S.C. §§1311 (a) and/or 1323(a).

29. Order the Army to stop discharging munitions into the waters of the Eagle River, 

Eagle River Flats and/or the Knik Arm until such time as the Army obtains a permit authorizing 

the discharge from the EPA.

30. Declare that the Army’s actions described in the First and Second Counts herein 

have violated and/or continue to violate 18 A.A.C. §070.10, Alaska Statutes §§46.03.710 and 

46.03.100(a), and/or 33 U.S.C. §1323(a) and/or 42 U.S.C. §6961(a).

31. Issue appropriate injunctive relief prohibiting the Army from continuing to 

conduct the activities described in the First and Second Counts herein in violation of 18 A.A.C. 

§070.10, AS §§46.03.710 and 46.03.100(a) and/or 33 U.S.C. §1323(a) and/or 42 U.S.C.

§6961 (a).

32. Declare that the unexploded ordnance in, on, and/or under the lands and waters on 

Fort Richardson constitutes and contains "hazardous substances” and/or “pollutants or 

contaminants” as those terms are defined in CERCLA, 42 U.S.C. §§9601(17) and 9601(33).

33. Order the Army to commence and fully perform an RI/FS regarding unexploded 

ordnance on Fort Richardson.

34. Order the Army to pay the Plaintiffs’ costs and attorneys fees as provided by 

statute, including 33 U.S.C. §1365(d) and 42 U.S. §§ 6972(e) and 9659(f).

35. Order the Army to pay appropriate civil penalties as provided by 33 U.S.C. § 

1319(d), 42 U.S. C. § 6928(g), 42 U.S.C. §§ 9609(a)(1)(E), 9609(b)(5), 9622(1), and/or 9659(c).
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36. Issue other and further relief as the court deems just and proper.

Dated: April 12, 2002

Fort Rich Complaint.wpd

Cox & Moyer
703 Market Street, Suite 1800
San Francisco, CA 94103

8
COMPLAINT



AO 4 4 0  ( R e v .  1 / 9 8  DC) Svrcmom I n  > C l v l ]  A c t i o n  ^  t  f i  .  f a  ___  • -  '  U ~ • '/[•"'
- . p  " " ' >l£r c F ;

UNITED STATES DISTRICT COURT " ' IS ^  ,,
FOR THE DISTRICT OF COLUMBIA

AlasV.a Community Action On Toxics, 
Cook Inlet Keeper, The Chickaloon 
Vil'age Traditional Council, Janet 
Dani.els, Richard Martin, and The 
Military Toxics Project,

v. •
Un .ted States Department Of The Army, 
United States Department Of Defense, 
a'id Donald Rumsfeld In HisOSfficial 
Capacity As United States Secretary 
Of Defense.

SUMMONS IN A CIVIL ACTION

CASE NUMBER:

A  0 2 - 0 0 8 3 CV
TO: (Name & Address o f Delendani)
Donald Rumsfeld
United States Secretary of Defense 
1000 Defense Pentagon 
Washington, DC 20301-1000

YOU ARE HEREBY SUMMONED  and required to serve upon PLAINTIFF 'S ATTO RN EY  (name Bnd address) 
Valerie L. Brown Scott J. Allen
Trustees For Alaska Cox & Moyer
1026 W. 4th Ave., Ste. 201 703 Market St., Ste. 1800
Anchorage, AK 99501 San Francisco, CA 94103-2128

an answer 10 rhe complaim which is herew ith served upon you, w ith in  _  days a fter serv ice of th is
summons upon you, exc lusive of the day of service . II you fa il to  do so, ju d gm en t by de fau lt w ill be taken 
against you for ihe relief demanded in the complaint. You musl also 1ile your answ er w ith  ih e  Clerk of th is  Court 
w iih in  a reasonable period of lim e  after service.

MBHAHLHAa APR ! 2 2902
CLERK DATE

|BY) DEPUTY CLERK
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U N I T E D  S T A T E S  D I S T R I C T  C O U R T  
FOR THE DISTRICT OF COLUMBIA

Alaska Community Action On Toxics, S U M M O N S  IN  A C IV IL  A C T I O N
Cook Inlet Keeper, The Chickaloon
Village Traditional Council, Janet
D a n i e l s ,  R i c h a r d  M a r t i n ,  and T h e
M i l i t a r y  T o x i c s  P r o j e c t ,

v. CASE NUMBER:
United States Department Of The Army,
United States Department Of Defense, 
and Donald Rumsfeld In HisOQfficial 
Capacity As United States Secretary

T O : (Name i. Address o l Delendani) A, 0  ® 0  0  8  3
Timothy M. Connelly, Trial Attorney
United States Department of Justice
Environment & Nacural Resources Division
Environmental Defense Section
P.O. Box 23986, L'Enfant Plaza Station
Washington, DC 20026
YO U  ARE HEREBY S U M M O N E D  and required 1 0 serve upon PLAINTIFF'S ATTORNEY (name and address) 
Valerie L. Brown Scott J. Allen
Trustees For Alaska Cox & Moyer
1026 W. 4th Ave., Ste. 201 703 Market St., Ste. 1800
Anchorage, AK 99501 San Francisco, CA 94103-2128

an answer to ihe complaini which is herewith served upon you, within  days a lter service ol this
summons upon you, e>clusive ol the day ol service. If you fail to do so, judgment by default w ill be laken 
aqainst you for ihe reliel demanded in the complaint. You must also file your answer w ith  the Clerk of this Court 
w ith in  a reasonable period of time after service.

MICHAEL HALL
APR 1 2 20®

CLERK DATE

(BY) DEPUTY CLERK
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FOR THE DISTRICT OF COLUMBIA

Alaska Community Action On Toxics, 
Cook Inlet Keeper, The Chickaloon 
Village Traditional Council, Janet 
Daniels, Richard Martin, and The 
Military Toxics Project,

S U M M O N S  IN  A C IV IL  A C T IO N

United States Department Of The Army,
United States Department Of Defense, 
and Donald Rumsfeld In HisOGfficial 
Capacity As United States Secretary 
Cf Defense.

T - Q :  (Name £. Address o l Delendant)
United States Dept, of the Army 
Office of the Chief of Public Affairs 
1500 Army Pentagon 
Washington, DC 20310-1500

CASE NUMBER:

A  0  2  -  0  0  8  3  CV

YOU ARE HEREBY SUMMONED and required to  serve upon PLAINTIFF'S  ATTORNEY (name and address) 
Valerie L. Brown Scott J. Allen
Trustees For Alaska Cox & Moyer
1026 W. 4th Ave., Ste. 201 703 Market St., Ste. 1800
Anchorage, AK 99501 San Francisco, CA 94103-2128

an answer to ihe complainl which is herewith served upon you, w ithin U -O ' days alter service ol this
summons upon you, exclusive ol the day ol service. II you 1 ail to do so, judgm ent by delault w ill be taken 
against you lor ihe relief demanded in the complaint. You musl also file your answer w ith  the Clerk of ih is Couri 
w ithin a reasonable period of time after service.

MICHAEL HA1X APR 1 2 2002

CLERK DATE

(BY) DEPUTY CLERKX '~-
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Alaska Community Action On Toxics,
Cook Inlet Keeper., The Chickaloon 
Village Traditional Council, Janet 
Daniels, Richard Martin, and The 
Military Toxics Project,

v.
United States Department Of The Army, 
United States Department Of Defense, 
and Donald Rumsfeld In HisOOfficial 
Capacity As United States Secretary 
Of Defense.TO: (Name I  Address of Defendant)

United States Department of Defense 
1000 Defense Pentagon 
Washington, DC 20301-1000
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CASE NUMBER:
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Valerie L. Brown Scott J. Allen
Trustees For Alaska Cox & Moyer
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Anchorage, AK 99501 San Francisco, CA 94103-2128
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FROM : Edward-Donald:Martin,Jr. PHONE NO. : 19075951632 Mar. 28 2002 12:17PM P2

C o o p e r  L a n d i n g  C o m m u n i t y  C i u f o ,  i n c .  
P . O .  b o x  5 0 8  

C o o p e r  L a n d i n g ,  A K  9 9 5 7 2
Community Centw-Cametery-RIfla Range/Recreation SUe-Dall Horaemakara-Gun Club

Melon Rhode Memorial Park Serving Cooper Landing since 1849
President: Mona Painter, Vice-president; Ron G raven horst, Secy.-troas: PhliWeberpalntsr@arctic.net phone/fax: (907) 505-1248 

October 5, 2001
Dave R. Gibbons, Supervisor 
Cbugach National Forest ^O V C ’ Street Suite 300 
Anchorage, AK 99503
Dear Mr. Gibbons:

"Prescribed bums In (the) Cooper Landing area" was an agenda item for our Sept.27,2(301 meeting. We discussed proposed prescribed bums in the Cooper Landing area 
listed In the Schedule of NEPA Proposed Actions April 1 ,2001-march 31,2002.

We understand the reason for planning the bums Is to reduce wildfire potential hi beetle infested arid dead space and to improve wildlife habpu and .we would like tosee tf^thapcm  However, the people present are uncomfortable with the idea of preserved ■ - - bums dose to Cooper Landing after the problem up Kenai Lake last summer when the prescribed bum became a wildfire and threatened homes and businesses in the Crown Point and Lawfng areas.
A motion passed that the Cooper Landing Community Club write a letter to you saying we are opposed to the two bums planned dose to Coop®- Landing (Fuller and East Kenal Lake Prescribed Bums) and that we are opposed to prescribed burning within a 10-mHe radius of Cooper Landing. We would like to see the Forest Service look into other j^jsductlon measures— other ways of removing the dead trees and/br making fire ~ breaks, ^

Sincerely,

cc: Michael Kania, District RangerCooper Landing Advisory Planning Commission

he first real ef f o r t  to c l ean up the dead spruce forest— to eliminate 
the fire ha z a r d  and salvage some e c o n o m i c  value from the dead trees 
was in C o o p e r  Landing. A bout one m i l l i o n  dollars later, a w hole bunch 
of p e o p l e  rec e i v e d  co m m e n d a t i o n s  for such a brilliant, and successful, 
project. Just think of h o w  m a n y  A l a s k a n  "Public Offic e r s "  and USFS
p erso n n e l  will get commended wh e n  we  get b u s y  utiliz
this w a s t i n g  b i o mass to pi-oduce energy. S i * ? 3 *

mailto:palntsr@arctic.net


FROM : Eduard-DonalcUMartin.Jr. PHONE NO. : 19075951632 Mar. 28 2002 12:18PM P3

IO C  TRUCKER r DEC EM B ER  2001

Alternative energy, and 
independence

Br o w n  o u t s ,  a n d  th e  sp ik e  in  
g aso lin e  p rice s  th i s  p a s t  w in te r  
a n d  sp r in g  b ro u g h t o u t  th e  c ry  for 

a l te rn a t iv e  e n e rg y  so u rc e s  y e t ag a in . 
W ind g e n e ra to rs , a n d  s o la r  co llec to rs 
re m a in  th e  d a r lin g s  o f  m ed ia , a n d  
w hile th e y  h a v e  g re a tly  im proved  
th e  tech n o lo g y  th e  p a s t  s e v e ra l  
decades, th e y  s till  fa ll s h o r t  o f s a t is ­
fy ing p re s e n t a n d  fu tu re  d em an d s .

A  k n o w n  te ch n o lo g y , w h ic h  is  
tr ie d , p roven , a n d  b e in g  re f in e d  ev en  
f u r th e r  is  b io m a ss ...  w h ich  o u r  
beloved, e n lig h te n e d  m e d ia  (ideolog­
ical b lin d e rs  f irm ly  in  p lace ) se em s 
to  h av e  to ta lly  m issed . T h e  m e s s r^ e  
o f b iom ass a s  a  r e a l  e n e rg y  so lu tio n  
h a s  n o t m issed  th e  E u ro p e a n s , how -

S can d in av ia n  counm eB  in  p a r t ic u la r
a re  ex p lo ring  anc l i t iliz ing  b io m a ss
from  th e ir  fo re s ts  to lire s te a m  gen -

w hile c le a n in g  u p  th e i r  fo re s tla n d s , 
p roducing  a  t r u e  w in -w in  s c e n a rio .

E v e ry w h e re  w e t r a v e l  w e 're  
exposed to  o v ers to ck ed  fo re s ts  in  
d e sp e ra te  need  o f th in n in g , y e t w ith  
no m a rk e t  fo r th in n e d  m a te r ia ls .  
B iom ass e lec trica l g e n e ra tio n  p la n ts  
hold  th e  p ro m ise  o f p ro v id in g  a  m a r ­
k e t for th o se  m a te r ia ls ,  w h ile  p ro v id ­
in g  p red ic tab le  e lec tric a l g e n e ra tio n  
capac ity  we so d e s p e ra te ly  n eed , in  
ad d itio n  to  red u c in g  o u r  n eed  for 
im ported  oil a n d /o r  g as . S o u n d  lik e  a 
w in n er?  W ell, yes..,. H ow ever...

As resp o n sib le  a n d  re a so n a b le  a s

Fo re s t may in c rease  
g reenhou se  g ases?  S \

Re s e u r c h o r s  wo rk ing  for th e  fed­
e r a l  n a t u r a l  r e s o u r c e s  d e p a r t ­

m e n t  ha ve  found t h a t  in about  19R0. 
C a n a d i a n  fo res t s  s w i t c he d  Irom b e ­
ing n long- t erm s ink  for ca rbon diox­
ide to be com ing  a mil  so u rc e  o f  c a r ­
b o n  d i o x i d e ,  l a r g e l y  t h r o u g h  i n ­

c r e a s e d  d e a t h  a n d  d e c a y  i ro m d i s - 2 3  
ea se , pes t s  a n d  fire.

M ore t r o u b l in g  for C a n a d a 's  offi­
c ia l Kyoto  s ta n c e ,  f ed e ra l  r e s e a r c h ­
e rs  W e rn e r  K urz  and  Mike apps  con- £  
cludod th a t  even vigorous ca m p a ig n s  ^  
a g a i n s t  fo re s t  p o s ts  an d  fires likely  £  
w o u ld n ’t flip C a n a d a ’s over-all forest 6  
ba lance  to a carbon  dioxide sink.  S  

• Toronto S ta r t.
X

i t  Bounds, b io m ass  h a s  one g ia n t 
h u rd le  i t  n e e d s  to  c lear... p u b lic  p e r ­
cep tio n , a n d  p u b lic  policy.

In  th e  p u b lic  policy  a re n a ,  on e  a lly  
w ho  sh o u ld  s e e  b io m a ss  a s  a n  
a n s w e r  to  A m eric an  en e rg y  in d e ­
p en d e n ce  is th e  E co -industry . T hey  
c a n  se rv e  to  a d v a n c e  th e  policy, o r to  
block it... o r  s im p ly  igno re  it.

W e th in k  i t  is  tim e  to  b r in g  bio­
m a s s  to  th e  fo re fro n t. F irs t .. .  we 
h a v e  fu e ls  in  a b u n d a n c e , w ith  m ore 
g ro w in g  ev e ry  day. Secondly, i t  is 
b ro ad ly  a v a ila b le  a n d  e x p a n d in g  in  
te rm s  o f  av a ila b ility . T h ird ly , i t  is  
v e ry  good fo r th e  fo re s ts , p a r t ic u la r ­
ly  w h e n  p ro p e r ly  m a n a g e d , to  th in  
g ro w in g  fo re s ts ,  th e n  u ti l iz e  th e  
woocf p ro d u c ts  v ia  deve lo p in g  an d  
e x is t in g  te c h n o lo g ie s  to  rem o v e  
th o se  m a te r ia ls  to  g e n e ra te  e le c tri­
ca l supply.

W h a t is n e e d e d  is a  ch a n g e  in  
p u b lic  policy to  ta k e  a d v a n ta g e  o f  
th e  su p p ly , th e  techno logy , an d  
a s s e r t  o u r  e n e rg y  in d e p en d e n ce  by 
u s in g  w h a t we a lre a d y  h av e  w hich i» 
c u r re n tly  b e in g  le ft to  ro t, o r left to 
fuel fo re s t f ire s . We see it  a s  a  w in- 
w in , a n d  a n o th e r  s te p  to w ard s  e n e r ­
gy in d e p en d e n ce  to  keep  o u r  c o u n try  
a n d  f u tu re  g e n e ra tio n s  free.

To ach iev e  th e s e  en d s  in q u ire s  th e  
h e lp  o f th o se  w ith in  th e  e n v iro n m e n ­
ta l c o m m u n ity  to  p re ss  for a  change  
in  pub lic  policy in  recogn izing  th e  
p re s e n t  a n d  fu tu re  im p o rta n c e  o f 
b io m ass  for e n e rg y  p roduction . I t is 
re sp o n sib le , i t  is  accessib le , e n v iro n ­
m e n ta lly  friend ly , a n d  i t  is  g row n on

0"*“ Owh soil.
I t  is  t im e  w e s te p  u p  to  a ll a l te r ­

n a t iv e s  in  d e a lin g  w ith  th e  energy  
th a t  k eep s  o u r  n a tio n  in d ep en d en t. 
I t ’s  tim e  w e look a t  b iom ass, and  
b r in g  i t  to  th e  ta b le , p u ttin g  it  to 
w ork  for all o u r  benefit.

Wh y  can't the "Public 
Officers" of Alaska see 
the job potential for 
y o u n g  people within our 
dead and d y i n g  spruce 
forests? I can remember \ 
the CCC'S. YOU probably . 
will have to put out a 
little effort to aEsSeac~^'. 
stand that very s u c cess­
ful government program.
It helped in many, many, 
w a y s — both economic and 
social. Let's try it in 
the w a s t i n g  spruce for­
ests in Alaska.


