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Statehood Entitlem ent -  Submerged Lands

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act 
inherited title to almost 60+ million acres of submerged lands. Unfortunately, since statehood, only 
thirteen (13) rivers have been determined to be navigable by the federal courts. Considering the fact 
that Alaska contains 22,000+ potentially navigable rivers and well over 1,000,000 lakes that could 
qualify as navigable, it could take several life-times and billions of litigation dollars before Alaska 
realizes its entitlement, if at all. In addition, the passage of time weakens the state’s ability to provide 
the factual determinations necessary to prove in a federal court that a waterbody was navigable at the 
ti 3 of statehood.

Issues of State Ownership of Submerged Lands

Alaska faces two types of legal hurdles in establishing its entitlement to submerged lands. Its most 
critical problem is how to establish, in an efficient and timely manner, that the state’s rivers and lakes 
are navigable. Alaska’s second hurdle is to establish that the United States did not defeat the state’s 
title to submerged lands within the federal reservations. The state’s attempts to resolve these issues are 
thwarted by the extremely narrow interpretation the United States gives to the Quiet Title Act and by 
the lack of a non-judicial process to determine title.

The Basis of the State’s Ciaim of Title to Submerged Lands

Alaska owns the submerged lands underlying navigable waters and marine waters seaward three miles 
by virtue of the equal footing doctrine and the Submerged Lands Act of 1953. The equal footing 
doctrine dictates that new states enter the Union with all of the powers of sovereignty and jurisdiction 
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying 
navigable waters and between mean high and mean low tide as a matter of constitutional right, subject 
only to the paramount federal power to control the waters for navigation in interstate and foreign 
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands 
underlying inland navigable waters to confirm their automatic passage under the equal footing 
doctrine.

For purposes of title to submerged lands, waters are navigable when they are used or susceptible of 
being used in their natural and ordinary condition as highways for commerce over which trade and 
travel may be conducted. Unfortunately, only a handful o f waterways have been adjudged navigable



Despite the equal footing doctrine and the Submerged Lands Act, the United States claims title to most 
or all o f the state’s submerged lands within the 25% of Alaska that the federal government had 
reserved before statehood. This issue is governed by Utah Division o f Lands v. United States, 482 U.S. 
193 (1987). Commonly referred to as the “Utah Lake” case. In Utah Lake, the court held that in order 
to establish that it retained title to submerged land within a reservation, the United States must 
establish (1) that Congress clearly intended to include submerged lands in the withdrawal, and (2) that 
Congress affirmatively intended to defeat the future state’s title to submerged lands. In Utah Lake, the 
court found that the United States did not establish congress’ intent to include the lake bed in the 
reservation, despite the fact that the purpose o f the reservation was to preserve the lake for a reservoir.

Navigable W aters Jurisdictional Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing 
through federal lands. The extent of their authority to do so is unclear. In some instances the agency 
may have Commerce Clause authority (e.g. promulgating regulations to implement environmental 
laws) but the more difficult question is the scope o f an agency’s authority whose mandates are not 
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Service and Bureau of Land Management. The 
Court o f Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands 
under the Property Clause if the activities could negatively affect the purpose of the federal 
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable 
waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a 
waterway.

Navigability Criteria Conflicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability' of the waters 
that overlie them. The United States Bureau of Land Management (BLM) makes navigability 
determinations infrequently, only for lakes less than 50 acres and rivers less than three chains (198 
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these 
measurements BLM conveys the adjacent and non-submerged land without navigability 
determinations. Even when BLM finds a smaller waterway non-navigable, however, it maintains that 
the determination is relevant only to the amount of acreage it is conveying and does not reflect a 
federal position on title.

The greatest hurdle to overcome in the State’s efforts to identify and manage navigable waters has 
been the long-standing differences o f opinion between the State of Alaska and the United States 
regarding the application of the test for determining title navigability. Navigability is a question of 
fact, not a simple legal formula. Variations in waterbody use that result from different physical 
characteristics and transportation methods and needs must be taken into account. There are many legal 
precedents for determining navigability in other states based upon the particular facts presented in 
those cases.

since Alaska’s statehood, because of the unwillingness of the United States to settle navigability issues
outside litigation, and because of the jurisdictional difficulties o f litigation navigability against the
United States.
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The physical characteristics and uses of a waterbody used by the State for asserting navigability 
“criteria”, are based upon legal principles that have been established by the federal courts. These 
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska’s 
geography, economy, customary modes of water-based transportation, and the particular physical 
characteristics of the waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number of court 
cases challenging particular findings of non-navigability by the federal government. Some of the 
important cases are:

Gulkana River. In this case, both in the U.S. District Court and on appeal to the U.S. Court of 
Appeals, the federal courts rejected the federal government’s restrictive interpretation of the 
phrase “highway of commerce” in the de navigability test. The federal district court stated 
that to demonstrate navigability, it is only necessary to show that the waterbody is physically 
capable of “the most basic form of commercial use: the transportation of people or goods.” 
Because the Gulkana River can be used for the transportation of people or goods, the Gulkana 
River was found navigable. The court o f appeals found that the modern use of the Gulkana 
River for guided hunting, fishing, and sightseeing trips is a commercial use and, since the 
physical characteristics of the river have not significantly changed since 1959, provides 
conclusive evidence that the river was susceptible of commercial use at statehood. The court 
also found that modem inflatable rafts can be used to establish navigability. In 1990, the U.S. 
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana 
River precedent is now binding on all future navigability determinations in Alaska.

K andik and Nation Rivers. In this administrative appeal, the State and Doyon Limited 
successfully established that the use or susceptibility o f use of a river or stream by an 18-24 
foot wooden riverboat capable o f carrying at least 1,000 pounds of gear or supplies is sufficient 
to establish navigability. Based upon the use of these types o f boats for the transportation of 
goods and supplies by trappers, as well as extensive historic and contemporary canoe use, the 
agency Board found the Kandik and Nation rivers navigable.

Alagnak River, Nonvianuk River, Kukaldek Lake and Nonvianuk Lake. In this federal 
district court case, the Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake 
were all found navigable. Their primary transportation use is for commercially guided hunting, 
fishing, and sightseeing and for government research and management. They also serve as a 
means of access for local residents to their homes and to the surrounding areas for subsistence 
hunting and fishing.

Difficulties Quieting Title to Submerged Lands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the 
federal government regarding ownership of a navigable water body. The federal government has made 
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a 
party defendant in a civil action “to adjudicate a disputed title to real property in which the United 
States claims an interest.” 28 U.S. C. § 2409a(a). The United States has adopted a very narrow view
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of the term “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title 
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context of the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court of Appeals has decided that a federal non-navigability decision is a 
sufficient federal claim of interest to give the court jurisdiction under the Quiet Title Act, for these few 
waterways the State still may be unable to get a judgment, for the following reason. The State receives 
notice of a non-navigability determination when BLM issues a conveyance decision. Both because the 
State must give 180 days notice under the Quiet Title Act before filing a complaint, and because a 
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United 
States will likely convey the lands to a third party before the State can do anything to prevent it, and 
the State could arguably lose its cause of action against the United States.

Therefore, the State rarely has a viable cause of action to quiet title to submerged lands. The United 
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when 
and how a court resolves title disputes. The exception to this general rule will be title disputes based 
on the issue of whether the United States defeated the State’s right to submerged lands before 
statehood, where the United States has expressly taken a position.

The final legal determination of whether a water-body is navigable is a complex process requiring 
factual determinations that a waterway had been effectively used for commerce prior to statehood. In 
the States’ litigation to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel 
for the Ninth Circuit Court of Appeals noted in January, 2000:

“There is also a serious policy concern in favor of allowing resolution of disputes based on the 
United States’ inchoate claim to everything in Alaska but what it has disclaimed. Eventually, 
all the witnesses will be dead, reducing the reliability of litigation. Someone who used one of 
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all 
relevant times -  probably no more than a couple of hundred people who might have used the 
three rivers during the relevant time, most too young to have relevant knowledge or too old to 
have survived the forty years since statehood -  that a few deaths by old age can remove most or 
all the knowledgeable witnesses. Also, a state entitled as of 1959 to all the incidents of 
ownership in its rivers, yet still deprived of clear title forty years later, is effectively deprived of 
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A case in point is 
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and 
Nation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal 
courts for determining navigability in Alaska. Despite the fact that no one contested the State’s claim 
that these three rivers met the federal courts criteria for determining navigability, this case took nine 
years and upwards of a million of state and federal dollars to litigate, eventually resulting in the State 
winning two of the three cases and achieving no solution on the third.
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Solutions Through Federal Legislation

A. Changes to the Quiet Title Act. The precise issue in dispute between the state and the United 
States is what should require the United States to “claim an interest” so as to trigger jurisdiction 
under the Quiet Title Act. A provision in the Quiet Title Act that defines this phrase broadly 
enough to permit the state to quiet title to its submerged lands would resolve the issue. This 
would require a definition that makes the existence of a legal cloud on title sufficient to 
constitute a federal claim of interest, so +hat the United States’ refusal to take a position as to 
navigability for title purposes of waters on federal lands would give the state a cause of action 
in federal court.

B. Joint State/Federal Navigable W aters Commission. In 1971, Congress and the State of 
Alaska respectively created a Joint Federal/State Land Use Planning Commission for Alaska to 
assist in the massive land-use planning process following passage of the Alaska Native Claims 
Settlement Act. State legislation (SB 219 and HB 266) have been introduced by Senate 
President Halford in the Senate and House Speaker Brian Porter in the House to create a similar 
State/Federal Commission for the purpose of expediting navigability determinations and 
providing recommendations for ways to improve the process o f making water use and 
navigability decisions in Alaska. Specific recommendations of the Commission concerning 
navigability or non-navigability are required to be ratified by Congress and the State 
Legislature.

j
Examples of Navigability Complexities & Additional Information

Appendix A is a copy of the State o f Alaska’s August 27, 1992 notice to Secretary of the Interior, 
Manuel Lujan, Jr. of its intent to quiet title to submerged lands described under 194 specific water­
bodies in Alaska. Similarly, Appendix B contains a copy of the official notice to Secretary of the 
Interior Bruce Babbitt of the State’s intent to quiet title to submerged lands described under an 
additional 9 water-bodies.

Most of the water-bodies listed in Appendix A and Appendix B have been recognized by the Bureau of 
Land Management as being navigable for land conveyance purposes but have maintained that this 
assertion is not for title purposes. Clearly, some relief by the Courts or Congress is necessary if the 
state is ever to receive its statehood entitlement.

Appendix C contains a copy of Senate Bill No. 219 introduced by Senate President Rick Halford on 
May 2, 2001. House Bill No. 266 introduced by House Speaker Brian Porter is identical.
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DEPARTM ENT O F L A W

OFFICE OF THE ATTORNEY GENERAL

August 27 ,  1992

WALTER J. NICKEL GOVERNOR

PLEASE REPLY TO:

103 ) WEST ATH AVENUE. SUITE 200  ANCHORAGE. ALASKA 9 9 S 0 I I 9 9 *  
PHONE: (3 0 7 )2 03 -5 100
F A X ( 907)  27G-3697

O  KEY  b a n k  BUILDING100 CUSHMAN ST . SUITE 400 
F a i r b a n k s .  A la s k a  99701-1679 
PHONE: (907 ) 4 J 1-281J 
FAX . (907 ) *51-28*6

O  P.O . BOX 1 10300 - STATE CAPfTOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907 ) *09-3600  
FAX: (907 ) *63-5295

Manuel Lujan, J r . ,  S e c re ta ry  
Department o f  t h e  I n t e r i o r  
1849 C S t r e e t  NW 
Washington, D.C. 20240

Dear Hr. Lujan:

The S t a t e  o f  Alaska in ten d s  to  f i l e  r e a l  p ro p er ty  q u i e t  t i t l e  
a c t i o n s  as to  th e  submerged lands d e s c r ib e d  on th e  l i s t  a t ta c h e d  as  
appendix A, and i s  p ro v id in g  you t h i s  n o t i c e  pursuant  to  28 U.S.C.  
52409a(m).  T i t l e  t o  t h e s e  lands p a ssed  t o  Alaska a t  s ta teh o o d  
based on t h e  eq u a l  f o o t i n g  d o c t r in e ,  t h e  Submerged Land Act  o f  May 
22, 1953, P.L.  8 3 -3 1 ,  67 S t a t .  29, 43 U .S .C .  §51301 e t  s e g . , and 
the  Alaska Statehood Act  of J u ly  7, 1958,  P.L.  85-508 ,  72 S t a t .
339, 48 U.S .C.  n o te  preced ing  §21.

S i n c e r e l y ,

CHARLES E. COLE 
ATTORNEY GENERAL

JMG/sh
Attachment

(U V U M - T f l

oanne M. Grace
s s i s t a n t  A ttorney  General

cc:  J .  T. Tangen, R eg iona l  S o l i c i t o r ,  Department o f  I n t e r i o r
Edward F. Spang, S t a te  D ir e c to r ,  Bureau o f  Land Management 
N i l e s  Cesar,  Area D ir e c t o r ,  Bureau o f  Ind ian  A f f a i r s  
Walter S t i e g l i t z ,  Regional  D i r e c t o r ,  F ish  and W i l d l i f e  S e r v ic e  
John Morehead, Regional  D ir e c t o r ,  N a t io n a l  Park S e r v ic e

M-CJLM
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Appendix A to le tte r  of August 27, 1992.

Colvil le  Region

Mouth of C o lv ille  River to  Nuka River 
Mouth of Kuna River to Chafornak

Narth&jest Region

Mouth of Agiapuk River to  American River 
Mouth of American River to  Budd Creek 
Mouth of Buckland River to  West Fork 
Mouth of Fish River to  Omilak Creek 
Mouth of Niukluk River to  Council 
Mouth of Kobuk River to  Lower Kobuk Canyon 
Mouth of Koyuk River to  Dime Landing 
Mouth of Khzitrin River to Naxapaga River 
Mouth of Naxapaga River to  Turner Creek 
Mouth of Noatak River to  Aniuk River 
Mouth of Selawik River to  KUgarak River 
Shaktoolik River 
Throat River 
UngalUc-River
Mouth of Unalakleet River to  Tenmile Creek

Kovukuk River Region

Mouth of Hcqatza River to  Hog Landing 
Mouth of Koyukuk River to  B etties  
Mouth of Middle Fork to  Wiseman

Doper Yukon Region

Mouth of Bearpaw River to  Diamond 
Mouth of Beaver Creek to  V ictoria Creek 
Birch Creek
Mouth of 31ack River to  Boundary
Mouth of Chanda.lar River to North and West Forks
Mouth of Charley River to  Bear Creek
Mouth of Chatanika River to  S teese Hitjhway Bridge
Christian River
Mouth of Coleen River to  Lake Creek (59 m iles) 
Mouth of Crooked Creek to  Bridge 
Grass River
Mouth of Hess Creek to  North and South Forks 
Mouth of Hodzana River to  Pitka Fork (79 m iles) 
Jim Lake
Mouth of Kandik River to  Boundary 
Mouth of Nation River to  Boundary
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Mcuth of Porcupine River to  Bcurriary 
Ray River
Mcuth of Seventymile River to  Barney Creek 
Mouth of Sheenjek River to  Thluickchnjik Creek 
Mcuth of Tatonduk River to  Boundary

40 Mile Area 

Forty Mile River
Mouth of North Fork Forty M ile River to Kink 
Mcuth of South Fork Forty Mile River to Mosquito Fork

South Central Region

Mouth of Q uilitna River to  Tokositna River 
Mcuth of Kasilok'River to  Tustmnena Lake /-'
Mouth o f Kenai River to  Kenai lake 
Kenai Lake 
Knik. River
Lake Louise and ou tlet 
Lake Tustunmera
Mouth of Skwentna River to  Portage Creek 
Susitna Lake
Mcuth o f Susitna River to  Indian River 
Mouth of Talkeetna River to  Chunilna Creek 
Mouth of-Tokositna River to  Heme Lake Outlet 
lyone Lake
Mcuth of Tycne River to  Tyor.e Lake
Mouth of Yentna River to  confluence o f i t s  East and West Forks 
Johnson River 
Red River

Tanana Region

Mouth of Chena River to  North Fork
Mouth of Chisana River to  S ea ttle  Creek
Mouth of Gocdpasture River to Central Creek
Harding Lake
Healy Lake and ou tlet
Jchnscn River
Mouth of Kantishna River to  Lake Minchuniina
Lake George and cu tle t
Lake Mansfield and ou tlet
Mouth of Nabesna River to  Nabesna Mine
Mouth of Nenana River to  Healy River
Mouth of Salcha River to  Paldo Creek
Mouth of Tanana River to  Nabesna and Chisana Rivers
Mouth of Teklonik River to  near Coma Lake
Mouth of Tertlin River to  T etlin  Lake
Mcuth of Tolovana River to  West Fork
Mcuth of Wood River to Fish Creek

n
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Middle Yukon River

Mcuth of Inncko River to Cripple Creek 
Mouth of Iditarcd River to Iditarcd  
Khotol River 
L ittle  M elozitra River 
M elozitna River
Mcuth of Ncwitna River and Sulstna Rivers to  Tamarack Creek 
Tozitna River

Tjouer Yukon Region

Anvik River 
Bonasila River 
K otlik River 
Nulato River 
P astolik  River

Kuskokvim River Region

Mouth of Aniak River to  Salmon River 
Mouth of Big- River to  o tter Creek 
Mouth of Chnkcwan River to Gercuk River 
Crocked Creek
Mouth of East Fork Kuskakvim River to  Slow Fork and Tonzona River
Mouth o f Gemuk River to Beaver Creek
Mouth of George River to Julian Creek
Mouth of H olitna River to  Chukowan River
Hoholitna River
Mouth of Johnson River from Mud Creek Portage to  Crooked Creek 
Mouth of Johnson River to Nunapitchuk and Atroautluak 
K isaralik  River 1—"
Mouth of Kuguklik River to Ki.pnuk 
Kulik Lake
Mouth of Kuskokwim River to North Fork 
L itt le  Ttnzcna River
Mouth of Middle Fork and Big River to  Salmon River 
Mouth of Middle Fork Kuskokvim River to  Pitka Fork 
Mouth of Nixon Fork to it s  West Fork
Mouth of North Fork Kuskckwim to  Lake Minchmina Portage
Mouth of South Fork Kuskokwim River to  Tatina River
Mouth of Stcney River to Lime Village
Mouth of Sw ift Fork to Highpcwer Creek
Mouth of Ibkcrtna River to Fourth of July Creek
Mcuth of Ta.lbiksok River to Yukcn-KUskokwim Portage
Mcuth of Tuluksak River to Upper Land
W hitefish Lake and ou tlet

Bristol Bay Region

Alec River -yw 
Aniakchak River

3
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Black Lake k-
Mcuth of Chignik River to  Black Lake gW<vvm k-
Chikuminuk Lake
Ciilikadrotna River
Chulitna River
Clark River
Mcuth of Copper River to  F a lls  
Dago CTeek -
Dog Salmon River i/gathJfc 
Eek River
Hgegik River and Becharof Lake 
Gixnralter Lake and cu tle t 
Mcuth of Goodnews River to  Watlamuse Creek 
Mcuth of Igushik River to  Amanka Lake 
Illiamna Lake
Mcuth of Illiam na River to  Forks
Mouth of Kanektok River to  Kagati Lake
Kakhonak Lake
Mouth of King Salmon River to  Olds Creek i/<rces‘Ulk-
Mouth of Kvichak River to  Illiam na Lake
Lake Aieknagik
Lake Chavekuktuli
Lake Clark
Lake Beverly
Lake Kulik M i .

Lake Nerka
Lower Pike Lake and o u tle t ucyvtLJWu 
:<dkwok River “
Kcktuli River 
Muklung River
Mcuth of Mulchatna River to  Summit Creek 
Mcuth of Naknek River to  Naknek Lake 
Negukthllk River 
Newhalen River 
N ishlik Lake
Mouth of Nushagak River to  New Stuyahok
Mouth of Nuyakuk River to  Nuyakuk Lake
Ongoke River
Osviak River
Quigmy River
Pile River
Ruth Lake and o u tlet
Mouth of Smelt Creek to  Smelt Lake W«vt.v̂ <£fc_
Mcuth of Snake River to  Nunavaugaluk Lake 
Stuyahok River 
Taznina River
Mouth of Togiak River to Togiak Lake 
Tur.ulk River 
Ualik Lake
Mouth of Ugasbik River to  Lower and Upper Ugashik Lakes y,.A5 
Upnuk Lake u
Weary River
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Mcuth of Wood River to  Lake Aleknagik 

Ccooer River Reqicn

Mouth of Bering River to  near Bering Lake
Mouth of Qiitna River to  Tana River
Mcuth of Copper River to  Batzulnetas (above Slana)
Crosswind Taka
Mouth of Eyak River and Eyak Lake 
Mouth of idutina River to  Klutina Lake 
Lcwe River
M iles Lake and o u tle t  
Nelchina River  
Tasnuna River
Mcuth of Tazlina River to  Tazlina Lake

Southeast Region

Chilkat River 
Chilkoot River 
Stik ine River

Kodiak Island and 3~>eli3cpf Straight Region 

Afognak Lake
Mcuth of Afognak River to  the remains of the Bridge 
Akalura and Rod Lakes
Mouth of Aniakchak River to  Albert Johnson Creek 
Karluk Lake
Mouth of Karluk River to Karluk Lake 

Statewide Region

Yukon River
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

December 17, 3.996

at( ra ;•;// / .  • 
'It\ t ' V I* si I \“ U'J/ • I V I— . . v« L

TONY KNOWLES, GOVERNOR

P L E A S E  R E P L Y  T O -

&  1031 WEST 4TH  A VEN UE S U IT E 200  ANCHORAGE . ALASKA 9 9 5 0 I - 1994 
PH O N E  (9 0 7 )2 6 9 -5 1 0 0  
FAX:  (9 0 7 )2 7 6 -3 6 9 7

O  K E Y  BANK BU ILD ING
100  CUSHM AN ST .. SU IT E  4 0 0  
FA IRBA NKS , ALASKA 9 9 7 0 1 -4 6 7 9  
PH O N E : (9 0 7 )4 5 1 -2 6 1 1
FAX. (9 0 7 )4 5 1 -2 6 4 6

O  P .O  B O X  110300 -D IM O N D  C O U R T  HO I JUN EA U . ALASKA  9 9 8 11 -0300  
PHO NE . (9 0 7 )4 6 5 -3 6 0 0  
FAX: (9 0 7 )4 6 5 -6 7 3 5

@ 0 0 2

gERTI ETBP MAIL ■“ ■RETURN RECEIPT REQUESTED 

Bruce B a b b i t t
Department o f  the  I n t e r i o r  
1849 C S t r e e t  NW 
Washington, D.C. 20240

Dear Mr. B ab b it t : «

The S t a te  o f  Alaska intends to  f i l e  r e a l  prop erty  q u i e t  t i t l e  
a c t io n s  as to  the  submerged lands d escr ibed  on the j l i s t  a t tach ed  as  
appendix A, and i s  provid ing  you t h i s  n o t i c e  pursuant  t o  2 8 U .S .C.  
§ 24D9a(m). T i t l e  t o  t h e s e  lands  p a sse d  t o  Alaska a t  s ta t e h o o d  
based on th e  equal f o o t i n g  d o c t r in e ,  th e  Submerged) Land Act  o f  May 
22,  1953, P.L.  83 -31 ,  67 S t a t .  29,  43 U .S .C .  §§ 1301 e t  s e g . ,  and 
t h e  Alaska Statehood Act o f  J u ly  7, 1958, P.L.  85 -508 ,  72 S t a t .
339, 4 8 . U.S .C .  n o te  preced ing  §21.

Attachment

S i n c e r e l y ,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

|

nne M. Grace 
i s t a u t  A t torn ey  General

cc: Laurie Adams, R eg iona l  S o l i c i t o r ,  Department o f  I n t e r i o r  
Tom A l l e n ,  S t a t e  D ir e c t o r ,  Bureau o f  Land Management 
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CS FOR HOUSE BILL NO. 266( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY

O ffered:
R eferred:

Sponsor(s): R E P R ESEN TA TIV E PO R T ER

A BILL 

FOR AN ACT ENTITLED 

"An Act establishing and relating to the Joint Federal and State Navigable Waters 

Commission for Alaska; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

STATE POLICY. The legislature determines that the efficient and orderly 

development of the state will be better achieved if the state and the federal governments join 

together in a carefully coordinated approach to land and water use planning and management. 

The legislature recognizes that, although the state is the primary trustee of public trust 

resources, it is in the best interest of the citizens if the state and federal governments, as 

designated stewards of these resources, cooperate to the maximum extent possible in 

determining their uses. The state is particularly blessed with abundant water resources that 

are invaluable in numerous ways to state residents and all citizens of the United States. 

Because of the massive numbers of navigable waterways and bodies of water in the state, the

-1- CSHB 266( )
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task of resolving submerged land ownership and navigable water determinations has been 

painfully slow, counter-productive from an orderly resource management standpoint, and 

costly as the state, private landowners, and the federal government attempt to initiate long- 

range planning processes. For this reason, it is determined by the legislature that the State of 

Alaska and the United States should cooperate in establishing a joint commission to proceed 

efficiently and effectively to

(1) expedite the process of quieting legitimate title to tire state's submerged

lands;

(2) determine, to the extent possible, which bodies of water are navigable or 

non-navigable; and

(3) provide recommendations to the state and the federal governments 

concerning ways to improve the process of making water use and navigability decisions and 

ways to quiet title to the stale's submerged lands fairly and expeditiously.

* Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

JOINT FEDERAL AND STATE NAVIGABLE WATERS COMMISSION FOR 

ALASKA, (a) A Joint Federal and State Navigable Waters Commission for Alaska is 

established as authorized by federal law.

(b) The governor or the governor's designee and the member appointed by the 

President of the United States shall serve as co-chairs of the commission. The initial meeting 

of the commission shall be called by the co-chairs.

(c) Three state and three federal members of the commission constitute a quorum. All 

decisions of the commission shall require concurrence by at least three state and three federal 

members of the commission.

(d) A vacancy in the membership of the commission does not affect its powers. The 

vacancy shall be filled in the same manner in which the original appointment was made.

(e) Subject to procedures adopted by the commission, the co-chairs, in accordance 

with applicable state and federal laws, may

(1) appoint and fix the compensation of the commission staff and personnel as 

they consider necessary; and

(2) procure temporary and intermittent services.

CSHB 266( ) -2-
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* See. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

read:’

STATE MEMBERSHIP OF THE COMMISSION, (a) The state membership on the 

Joint Federal and State Navigable Waters Commission for Alaska is composed of the 

governor or the governor's designee, two members appointed by the governor, one member 

appointed by the president of the senate, and one member appointed by the speaker of the 

house, all of whom serve at the pleasure of the appointing authority.

(b) At least one member appointed by the governor shall be an Alaska Native.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

COMPENSATION AND PER DIEM, (a) A state member of the Joint Federal and 

State Navigable Waters Commission for Alaska who is a state officer or employee serves 

without compensation in addition to that received for regular employment. Other state 

members of the commission receive compensation as authorized for the Board of Fisheries 

under AS 16.05.290.

(b) State members of the commission are entitled to per diem and travel expenses 

authorized by law for boards and commissions under AS 39.20.180.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

DUTIES OF TFIE COMMISSION. The Joint Federal and State Navigable Waters 

Commission for Alaska shall

(1) establish a process for researching navigability determinations that affect

land title;

(2) develop procedures for involving private landowners and the general 

public in the navigability determination process of the commission;

(3) undertake a process of navigable waters identification under criteria 

established in law;

(4) make recommendations to improve coordination and consultation between 

the state and federal governments in • ’aking water use and navigability decisions and 

decisions concerning title to submerged lands.

* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to

WORK DRAFT WORK DRAFT 22-LS0966\C
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read:

HEARINGS. The Joint Federal and State Navigable Waters Commission for Alaska 

or, on the authorization of the commission, any subcommittee or member of the commission 

may, for the purposes of carrying out its duties, hold hearings, take testimony, receive 

evidence, print or otherwise reproduce and distribute all or part of commission proceedings 

and reports, and sit and act at those times and places as the commission, subcommittee, or 

members consider desirable.

* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

INFORMATION FOR THE COMMISSION. Each agency, department, board, or 

commission of the state government is authorized to furnish to the Joint Federal and State 

Navigable Waters Commission for Alaska, upon request of a co-chair, information the 

commission considers necessary to carry out its functions under this Act.

* Sec. 8. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

REPORTS, (a) On or before January 31 of each year, the Joint Federal and State 

Navigable Waters Commission for Alaska shall submit to the President of the United States, 

the United States Congress, the governor, and the state legislature a written report describing 

its activities during the preceding year and its recommendations regarding its duties under sec.

5 of this Act.

(b) The commission shall submit its final comprehensive report at least 10 days 

before the date the commission is terminated.

* Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

TERMINATION OF THE COMMISSION. The Joint Federal and State Navigable 

Waters Commission for Alaska is terminated two years after the effective date of this Act.

* Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section to 

•ead:

REVISOR'S NOTIFICATION. The Attorney General shall notify the revisor of 

itatutes of the effective date specified in sec. 11 of this Act.

* Sec. 11. This Act takes effect on the date that formation of a Joint Federal and State

:SHB 266( ) -4-
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A l a s k a  S t a t e  L e g is l a t u r e
SPEAKER OF THE HOUSE BRIAN PORTER

SPONSOR STATEMENT

HOUSE BILL NO. 266 
ESTABLISHING A JOINT FEDERAL AND STATE NAVIGABLE WATERS

COMMISSION FOR ALASKA

House Bill No. 266 is designed to highlight a major long-term crisis facing the state and 
to provide a public forum to discuss possible solutions. This legislation promotes the 
establishment of a Joint Federal and State Navigable Waters Commission for Alaska by 
creating the state portion of the Commission. The Commission will become a reality 
only if Congress provides the same authorization in federal law.

This Joint Commission is patterned after the Joint Federal-State Land Use Planning 
Commission for Alaska created in federal law within the Alaska Native Claims 
Settlement Act (1971). Corresponding state legislation was created in Chapter 40 early in 
1972.

The purpose of this Commission is not as broad as the mission given to the Land Use 
Planning Commission. The Navigable Waters Commisshn is designed specifically to 
address the major water related problem facing the state • particularly the determination 
of navigability and the resolution o f title to submerged lands within the state.

At statehood in 1959, Alaska -  like all new states under the Submerged Lands Act -  
received title to all submerged lands underlying state navigable waters and marine waters 
out to three miles. Thus the issue o f navigability is critical for the state to quiet title to its 
rightful interest in those lands.

Since statehood, the federal government has been slow to concede any navigability 
determinations, and therefore, Alaska has received valid title to very little submerged 
land. In some cases, the federal government has utilized every possible legal tactic under 
the Quiet Title Act to impede the state’s assertion of ownership. A case in point is the 
quiet title actior by the state o f Alaska to resolve submerged lands ownership under the 
Black, Kandig and Nation Rivers in northeast Alaska. These three Rivers clearly meet 
the criteria established by the federal courts for determining navigability in Alaska.

Despite the fact that no one contested the state’s claim that these stream:, met the federal 
courts criteria for determining navigability, tins case took nine years and millions of state 
and federal dollars to litigate, eventually resulting in the state winning two of the three 
cases and achieving no solution on the third. Alaska contains over 22,000 potentially 
navigable rivers and well over 1,000,000 lakes that could qualify as navigable. If, 
however, the federal government continues to oppose every assertion of title to

S e ss io n : S ta te  C ap ito l, Ju n e au , A la sk a  99801-1182 • P h o n e : (907) *165-4930 Fax: (907) 465-3834 
In te rim : 716 W est 4'1, A venue, S u ite  300, A n ch o rag e , A laska  99501 • Phone: (907) 269-0155 Fax: (907) 269-0154



submerged lands by the state, final determinations of this magnitude will never be 
resolved in anyone’s favor.

It is estimated that the state’s submerged lands ownership encompasses over 60+ million 
acres. Unfortunately, since Alaska entered the Union, only thirteen (13) rivers have been 
determined to be navigable by the courts. While the Bureau of Land Management is 
responsible for making navigability determinations for the purpose of calculating acreage 
entitlements; their determinations cannot be used to clarify title. The ultimate decision of 
title navigability rests with the federal courts or Congress.

The schizophrenic approach taken by the government agencies in addressing navigability 
assertions and submerged land title since statehood has resulted in millions of acres of  
clouded private land titles and a process ultimately designed to fail. Preliminary 
discussions with the new federal administration have indicated that the time may be right 
to pursue innovative solutions. A more proactive stance on the part of the state could be 
the right stimulus at the right time.

The primaiy purposes o f this legislation are to spotlight this dilemma facing the state, to 
emphasize the importance of proceeding expeditiously with resolving navigability claims, 
to provide a public forum for discussion and to entice Congress and the federal agencies 
to participate in a fair and open process. If successful, the Commission could save 
virtually billions of dollars in litigation costs and significantly reduce jurisdictional and 
title conflicts.
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A L A S K A  S T A T E  L E G I S L A T U R E

CONFLICTS CONCERN ING  T ITLE  TO  SUBM ERGED  LANDS IN ALASKA

By: Ron Somerville, Resource Consultant 
and

Ted Popely, Legal Counsel 

Updated: 03/04/02

Statehood Entitlement -  Submerged Lands

Alaska became a state in 1959 and under the Equal Footing Doctrine and the Submerged Lands Act 
inherited title to almost 60+ million acres of submerged lands. Unfortunately, since statehood, only 
thirteen (13) rivers have been determined to be navigable by the federal courts. Considering the fact 
that Alaska contains 22,000+ potentially navigable rivers and well over 1,000,000 lakes that could 
qualify as navigable, it could take several life-times and billions of litigation dollars before Alaska 
realizes its entitlement, if at all. In addition, the passage of time weakens the state’s ability to provide 
the factual determinations necessary to prove in a federal court that a waterbody was navigable at the 
time of statehood.

Issues of State Ownership of Submerged Lands

Alaska faces two types o f legal hurdles in establishing its entitlement to submerged lands. Its most 
critical problem is how to establish, in an efficient and timely manner, that the state’s rivers and lakes 
are navigable. Alaska’s second hurdle is to establish that the United ~ ates did not defeat the state’s 
title to submerged lands within the federal reservations. The state’s aaempts to resolve these issues are 
thwarted by the extremely narrow interpretation the United States gives to the Quiet Title Act and by 
the lack of a non-judicial process to determine title.

The Basis of the State’s Claim of Title to Submerged Lands

Alaska owns the submerged lands underlying navigable waters and marine waters seaward three miles 
by virtue o f the equal footing doctrine and the Submerged Lands Act of 1953. The equal footing 
doctrine dictates that new states enter the Union with all of the powers of sovereignty and jurisdiction 
that pertain to the original states. When a state enters the Union, it takes title to the lands underlying 
navigable waters and between mean high and mean low tide as a matter of constitutional right, subject 
only to the paramount federal power to control the waters for navigation in interstate and foreign 
commerce. The Submerged Lands Act conveys lands under marine waters and also includes lands 
underlying inland navigable waters to confirm their automatic passage under the equal footing 
doctrine.

For purposes of title to submerged lands, waters are navigable when they are used or susceptible of 
being used in their natural and ordinary condition as highways for commerce over which trade and 
travel may be conducted. Unfortunately, only a handful o f waterways have been adjudged navigable
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since Alaska’s statehood, because of the unwillingness of the United States to settle navigability issues 
outside litigation, and because of the jurisdictional difficulties o f litigation navigability against the 
United States.

Despite the equal footing doctrine and the Submerged Lands Act, the United States claims title to most 
or all of the state’s submerged lands within the 25% of Alaska that the federal government had 
reserved before statehood. This issue is governed by Utah Division o f Lands v. United States, 482 U.S. 
193 (1987). Commonly referred to as the “Utah Lake” case. In Utah Lake, the court held that in order 
to establish that it retained title to submerged land within a reservation, the United States must 
establish (1) that Congress clearly intended to include submerged lands in the withdrawal, and (2) that 
Congress affirmatively intended to defeat the future state’s title to submerged lands. In Utah Lake, the 
court found that the United States did not establish congress’ intent to include the lake bed in the 
reservation, despite the fact that the purpose of the reservation was to preserve the lake for a reservoir.

Navigable Waters Jurisdictional Issues

Some federal agencies have issued regulations governing activities on navigable waters flowing 
through federal lands. The extent o f their authority to do so is unclear. In some instances the agency 
may have Commerce Clause authority (e.g. promulgating regulations to implement environmental 
laws) but the more difficult question is the scope of an agency’s authority whose mandates are not 
directly related to water, but are tied to land management, such as the National Forest Service,
National Park Service, National Fish and Wildlife Service and Bureau of Land Management, The 
Court of Appeals for the Eighth Circuit has held that some agencies may regulate non-public lands 
under the Property Clause if the activities could negatively affect the purpose of the federal 
reservation. In Alaska, the more common scenario is an agency restricting public access on navigable 
waters within a reservation, such as requiring restrictive permits to conduct commercial activities on a 
waterway.

Navigability Criteria Conflicts

Where title to submerged lands is at stake, the dispositive issue is usually the navigability of the waters 
that overlie them. The United States Bureau of Land Management (BLM) makes navigability 
determinations infrequently, only for lakes less than 50 acres arid rivers less than three chains (198 
feet) wide, and only when it is conveying the adjacent uplands. When waterways are larger than these 
measurements BLM conveys the adjacent and non-submerged land without navigability 
determinations. Even when BLM finds a smaller waterway non-navigable, however, it maintains that 
the determination is relevant only to the amount of acreage it is conveying and does not reflect a 
federal position on title.

The greatest hurdle to overcome in the State’s efforts to identify and manage navigable waters has 
been the long-standing differences of opinion between the State o f Alaska and the United States 
regarding the application of the test for determining title navigability. Navigability is a question of 
fact, not a simple legal formula. Variations in waterbody use that result from different physical 
characteristics and transportation methods and needs must be taken into account. There are many legal 
precedents for determining navigability in other states based upon the particular facts presented in 
those cases.
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The physical characteristics and uses of a waterbody used by the State for asserting navigability 
“criteria”, are based upon legal principles that have been established by the federal courts. These 
criteria are applied to rivers, lakes, and streams throughout the State and take into account Alaska’s 
geography, economy, customary modes of water-based transportation, and the particular physical 
characteristics of the waterbody under consideration.

To resolve these navigability criteria disputes, the State has actively pursued a limited number of court 
cases challenging particular findings of non-navigability by the federal government. Some o f the 
important cases are:

Gulkana River. In this case, both in the U.S. District Court and on appeal to the U.S. Court of 
Appeals, the federal courts rejected the federal government’s restrictive interpretation of the 
phrase “highway of commerce” in the title navigability test, fhe federal district court stated 
that to demonstrate navigability, it is only necessary to show that the waterbody is physically 
capable of “the most basic form of commercial use: the transportation of people or goods.” 
Because the Gulkana River can be used for the transportation of people or goods, the Gulkana 
River was found navigable. The court of appeals found that the modem use of the Gulkana 
River for guided hunting, fishing, and sightseeing trips is a commercial use and, since the 
physical characteristics of the river have not significantly changed since 1959, provides 
conclusive evidence that the river was susceptible o f commercial use at statehood. The court 
also found that modem inflatable rafts can be used to establish navigability. In 1990, the U.S. 
Supreme Court denied the request to review and overturn the decision and, thus, the Gulkana 
River precedent is now binding on all future navigability determinations in Alaska.

Kandik and Nation Rivers. In this administrative appeal, the State and Doyon Limited 
successfully established that the use or susceptibility of use of a river or stream by an 18-24 
foot wooden riverboat capable o f carrying at least 1,000 pounds of gear or supplies is sufficient 
to establish navigability. Based upon the use of these types of boats for the transportation of 
goods and supplies by trappers, as well as extensive historic and contemporary canoe use, the 
agency Board found the Kandik and Nation rivers navigable.

Alagnak River, Nonvianuk River, Kukaklek Lake and Nonvianuk Lake. In this federal 
district court case, the Alagnak River, Nonvianuk Pdver, Kukaklek Lake and Nonvianuk Lake 
were all found navigable. Their primary transportation use is for commercially guided hunting, 
fishing, and sightseeing and for government research and management. They also serve as a 
means of access for local residents to their homes and to the surrounding areas for subsistence 
hunting and fishing.

Difficulties Quieting Title to Submerged Lands

The State must file a Quiet Title Action in federal court to definitively resolve a dispute with the 
federal government regarding ownership of a navigable water body. The federal government has made 
it very difficult to quiet title. The Quiet Title Act provides that the United States may be named as a 
party defendant in a civil action “to adjudicate a disputed title to real property in which the United 
States claims an interest.” 28 U.S. C. § 2409a(a). The United States has adopted a very narrow view
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of the term “claims and interest,” asserting that the federal court has no jurisdiction to hear quiet title 
actions against it unless the federal government actively and expressly asserts an interest in the lands.
In the context o f the submerged lands, this will occur only in rare circumstances.

While the Ninth Circuit Court o f Appeals has decided that a federal non-navigability decision is a 
sufficient federal claim of interest to give the court jurisdiction under the Quiet Title Act, for these few 
waterways the State still may be unable to get a judgment, for the following reason. The State receives 
notice of a non-navigability determination when BLM issues a conveyance decision. Both because the 
State must give 180 days notice under the Quiet Title Act before filing a complaint, and because a 
preliminary injunction to prevent the conveyance is unavailable under the Quiet Title Act, the United 
States will likely convey the lands to a third party before the State can do anything to prevent it, and 
the State could arguably lose its cause of action against the United States.

Therefore, the State rarely has a viable cause of action to quiet title to submerged lands. The United 
States is in virtually the same position it was before the Quiet Title Act was passed: it controls when 
and how a court resolves title disputes. The exception to this general rule will be title disputes based 
on the issue of whether the United States defeated the State’s right to submerged lands before 
statehood, where the United States has expressly taken a position.

The final legal determination of whether a water-body is navigable is a complex process requiring 
factual determinations that a waterway had been effectively used for commerce prior to statehood. In 
the States’ litigation to quiet title to the Black, Kandik, and Nation Rivers in northeast Alaska, a panel 
for the Ninth Circuit Court of Appeals noted in January, 2000:

“There is also a serious policy concern in favor o f allowing resolution of disputes based on the 
United States’ inchoate claim to everything in Alaska but what it has disclaimed. Eventually, 
all the witnesses will be dead, reducing the reliability of litigation. Someone who used one of 
these rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all 
relevant times -  probably no more than a couple o f hundred people who might have used the 
three rivers during the relevant time, most too young to have relevant knowledge or too old to 
have survived the forty years since statehood -  that a few deaths by old age can remove most or 
all the knowledgeable witnesses. Also, a state entitled as of 1959 to all the incidents of 
ownership in its rivers, yet still deprived of clear title forty years later, is effectively Deprived of 
what it is entitled to under the equal footing doctrine.”

In addition, the process has become incomprehensibly complicated and expensive. A case in point is 
the quiet title action by the State to resolve submerged lands ownership under the Black, Kandik and 
Nation rivers in northeast Alaska. These three rivers clearly meet the criteria established by the federal 
courts for determining navigability in Alaska. Despite the fact that no one contested the State’s claim 
that these three rivers met the federal courts criteria for determining navigability, this case took nine 
years and upwards of a million of state and federal dollars to litigate, eventually resulting in the State 
winning two of the three cases and achieving no solution on the third.

4



Solutions Throueh Federal Legislation

A. Changes to the Quiet Title Act. The precise issue in dispute between the state and the United 
States is what should require the United States to “claim an interest” so as to trigger jurisdiction 
under the Quiet Title Act. A provision in the Quiet Title Act that defines this phrase broadly 
enough to permit the state to quiet title to its submerged lands would resolve the issue. This 
would require a definition that makes the existence of a legal cloud on title sufficient to 
constitute a federal claim of interest, so that the United States’ refusal to take a position as to 
navigability for title purposes of waters on f̂ederal lands would give the state a cause of action 
in federal court.

B. Joint State/Federal Navigable Waters Commission. In 1971, Congress and the State of 
Alaska respectively created a Joint Federal/State Land Use Planning Commission for Alaska to 
assist in the massive land-use planning process following passage of the Alaska Native Claims 
Settlement Act. State legislation (SB 219 and HB 266) have been introduced by Senate 
President Halford in the Senate and House Speaker Brian Porter in the House to create a similar 
State/Federal Commission for the purpose of expediting navigability determinations and 
providing recommendations for ways to improve the process of making water use and 
navigability decisions in Alaska. Specific recommendations of the Commission concerning 
navigability or non-navigability are required to be ratified by Congress and the State 
Legislature.

I
Examples of Navigability Complexities & Additional Information

Appendix A is a copy of the State of Alaska’s August 27, 1992 notice to Secretary of the Interior, 
Manuel Lujan, Jr. of its intent to quiet title to submerged lands described under 194 specific water­
bodies in Alaska. Similarly, Appendix B contains a copy of the official notice to Secretary of the 
Interior Bruce Babbitt of the State’s intent to quiet title to submerged lands described under an 
additional 9 water-bodies.

Most of the water-bodies listed in Appendix A and Appendix B have been recognized by the Bureau of 
Land Management as being navigable for land conveyance purposes but have maintained that this 
assertion is not for title purposes. Clearly, some relief by the Courts or Congress is necessary if the 
state is ever to receive its statehood entitlement.

Appendix C contains a copy of Senate Bill No. 219 introduced by Senate President Rick Plalford on 
May 2, 2001. House Bill No. 266 introduced by House Speaker Brian Porter is i ’entical.
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DEPARTMENT OF LA W

OFFICE OF THE ATTORNEY GENERAL

August 27,  1992

WALTER J. NICKEL GOVERNOR

P L E A S E  R E P L Y  T O :

^  m i  N ESTdTH  AVENUE. SU ITE 200  ANCHORAGE, ALASKA 9 9 6 0 1 1 9 9 *  
PHONE: ( 9 0 7 ) 2 0 5 1 0 0FAX: (XT) 2760697

□ K E y  BANK BUILDING100 CUSHMAN sr. SUITE *00 
F a i r b a n k s ,  a l a s k a  99701 j e t s  
PHONE: (007 ) * 5 1 -2 0 1 1 FAX: (SO7) 451-2845

□ P.O . BOX i 10300 - STATE CAPITOL 
JUNEAU, ALASKA 93811 -0300  
PHONE: (X T ) *CSOCOO
FAX: (907 ) *63 -6295

Manuel Lujan, J r . ,  S ecre ta r y  
Department o f  th e  I n t e r i o r  
1849 C S t r e e t  NW 
Washington, D.C. 20240

Dear Mr. Lujan:

The S t a te  o f  Alaska in ten d s  to  f i l e  r e a l  p r o p er ty  q u i e t  t i t l e  
a c t i o n s  as to  the  submerged lands d e s c r ib e d  on th e  l i s t  a t ta c h e d  as  
appendix A, and i s  prov id ing  you t h i s  n o t i c e  pursuant  to  28 U.S'.C. 
§2409a(m). T i t l e  t o  t h e s e  lands p assed  t o  Alaska a t  s ta t e h o o d  
based on th e  equal f o o t i n g  d o c tr in e ,  t h e  Submerged Land Act  o f  May 
22, 1953, P.L. 83-31 ,  67 S t a t .  29, 43 U .S .C .  §§1301 e t  s e g . , and
th e  Alaska Statehood Act of  Ju ly  7, 1958,  P.L.  85-508 ,  72 S t a t .
339, 48 U.S.C.  note  preced ing  §21.

S i n c e r e l y ,

CHARLES E. COLE 
ATTORNEY GENERAL

B y . C f t a M v x .
/Joanne M. Grace 

/ A s s i s t a n t  A t to rn ey  General  
JMG/sh /
Attachment *

cc: J. T. Tangen, Regional  S o l i c i t o r ,  Department o f  I n t e r i o r
Edward F. Spang, S t a te  D ir e c to r ,  Bureau o f  Land Management 
N i l e s  Cesar,  Area D ir e c to r ,  Bureau o f  Ind ian  A f f a i r s  
Walter S t i e g l i t z ,  Regional  D ir e c t o r ,  F ish  and W i l d l i f e  S e r v ic e  
John Morehead, Regional  D ir e c to r ,  N a t io n a l  Park S e r v ic e

S’/"2,7 Q X/JC

03.CSLM
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Appendix A to le tte r  Of August 27, 1992. '* A
\sJ n-

Colville Region

Mcuth of C olv ille  River to  Nuka River 
I’fcurth of Klma River to  Chefamak

Northwest Reaicn

Mouth of Agiapuk River to  Auer icon River 
Mcuth of American River to  Budd Creek 
Mouth of Buckland River to  West Fork 
Mcuth of Fish River to  Qmi.lak Creek 
Mouth of Niukluk River to  Council 
Mcuth of Kobuk River to Louer Kobuk Canyon 
Mouth of Xoyuk River to  Dime Larr^'-g 
Mouth of Klizitrin River to  Naxapaga River 
Mouth of Naxapaga River to  Turner Creek 
Mouth of Noatak River to  Aniuk River 
Mcuth of Selawik River to  Kngarak River 
Shaktoolik River 
Throat River 
Ungalik'River
Mouth of Unalakleet River to  Tenmile Creek

Knvukuk River Reqi.cn

Mouth of Hoqatza River to  Hog landing 
Mouth of Koyukuk River to  H etties  
Mouth of Middle Fork to  Wiseman

Upper Yukon Recricn

Mcuth of Bearpaw River to  Diamond 
Mouth of Beaver Creek to  V ictoria  Creek 
Birch Creek
Mouth of Black River to  Boundary
Mouth of Chandalar River to  North and West Forks
Mcuth of Charley River to  Bear Creek
Mouth of Chatanika River to  S teese Highway Bridge
Christian River
Mouth of Coleen River to  Lake Creek (59 m iles) 
Mcuth of Crooked Creek to  Bridge 
Grass River
Mouth of Hess Creek to North and South Forks
Mouth of Hodzana River to  Pitka Fork (79 m iles)
Jim lake
Mouth of Kandik River to  Boundary
Mouth of Nation River to  Boundary

1
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Mcuth of Porcupine River to  Boundary 
Ray River
Mcuth of Seventymile River to  Barney Creek 
Mouth of Sheenjek River to  Thluickohnjik Creek 
Mcuth of Tatonduk River to Boundary

40 Mile Area 

Forty Mile River
Mouth of North Fcark Forty M ile River to  Kink 
Mouth of South Fork Forty M ile River to  Mosquito Fork

South Central Region

Mouth of Q m litna River to  Tdkositna River 
Mcuth of Kasilok' River to  Tustmnena Lake f  
Mouth of Kenai River to  Kenai lake 
Kenai Lake 
Knik River
Lake Louise and ou tlet 
Lake Tustunmena
Mouth of Skwerrtna River to  Portage Creek 
Susitna Lake
Mouth o f Susitna River to  Indian River 
Mouth of Talkeetna River to  Chunilna Creek 
Mouth of-Tokositna River to  Heme lake Outlet 
Tyone Lake
Mcuth of Tyone River to  Tyore lake
Mouth of Yentna River to  confluence of i t s  East and West Forks 
Johnson River 
Red River

Tanana Region

Mouth of Chena River to  North Fork
Mouth of Chisana River to  S co ttie  Creek
Mouth of Goodpasture River to  Central Creek
Harding Lake
Healy Lake and ou tlet
Johnson River
Mouth of Kantishna River tr  Lake Minchumina
Lake George and ou tlet
Lake Mansfield and ou tlet
Mouth of Nabesna River to  Nabesna Mine
Mouth of Nenana River to Healy River
Mouth of Salcha River to  Paldo Creek
Mouth of Tanana River to  Nabesna and Chisana Rivers
Mouth of Toklanik River to  near Came Lake
Mouth of T etlin  River to  T etlin  lake
Mouth of Tdlovana River to  West Fork
Mouth of Wood River to Fish Creek

2
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Middle Yukon River

Mcuth of Inncko Fiver to Cripple Creek 
Mcuth o f Iditarod River to Iditarod  
Kncrtol River 
L ittle  M elozitna River 
M elozitna River
Mouth of Ncwitna River and Sulstna R ivers to  Tamarack Creek 
Tozitna River

Touer Yukon Region

Anvik River 
Bonasila River 
K otlik River 
Nulato River 
P astolik  River

Kuskokwim River Rerricn

Mouth of Aniak River to  Salmon River 
Mcuth of Big River to  Otter Creek 
Mouth o f aiukowan River to Gemuk River 
Crooked Creek
Mcuth o f Ehst Fork Kuskokwim River to  Slew Fork and Tonzona River
Mcuth o f Gemuk River to  Beaver Creek
Mouth of George River to Julian Creek
Mouth of Hblitna River to Chukcwan River
Hoholitna River
Mouth of Johnson River from Mud Creek Portage to  Crooked Creek 
Mouth of Johnson River to Nunapitchuk and Atinautluak 
K isaralik  River —"
Mouth of Kuguklik River to Kipnuk 
Kulik lake
Mouth of Kuskokwim River to North Fork 
L itt le  Tonzona River
Mouth of Middle Fork and Big River to  Salmon River 
Mouth of Middle Fork Kuskokwim River to  Pitka Fork 
Mouth of Nixon Fork to i t s  West Fork
Mouth c f North Fork Kuskokwim to  Lake MLnchumina Portage
Mouth of South R.rrk Kuskokwim River to  Tatina River
Mouth of Stoney River to  Lime Village
Mouth of Svdit Fork to Highpower Creek
Mouth o f Tokeina River to Fourth of July Creek
Mcuth of TaLbiksok River to Yukon-KUskokwim Portage
Mouth of Tuluksak River to Upper Land
W hitefish Lake and ou tlet

B risto l Bay Region

Alec River owi'yv».*
Aniakchak River

3
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Black Lake dugvuk-
Mouth of Chignik River to  Black Lake oWtyvw
Chikiiitiinuk Lake
Chilikadrotrva River
Q uilitna River
Clark River
Mcuth of Copper River to  F a lls  
Dago Creek ■
Dog Sahnon River 
Eek River
Bgegik River and Becharof lake rJ«.v̂ <=.u.
Gihraltjer Lake and c u tle t 
Mcuth of Gocdnevs River to  Watlamuse Creek 
Mcuth of Igushik River to  Amanka Lake 
Illiamna Lake
Mouth of Illiam na River to  Forks 
Mouth of Kanektok River to  Kagati Lake 
Kakhonak Lake
Mouth of King Salmon River to  olds Creek k.
Mouth o f Kvichak. River to  Illiam na lake
Lake Aleknagik
Lake Chavekukuili
Lake Clark
Lake Beverly
Lake KUlik M i .
Lake Nerka
lower Pike Lake and o u tle t uaa'iujk,
Kokwok River ^
Koktuli River 
Muklung River
Mcuth o f Mulchatna River to  Summit Crer k 
hSouth of Naknek River to  Naknek Lake 
Negukthlik River 
Newhalen River 
N ishlik Lake
Mouth of Nushagak River to  New Stuyahok
Mcuth of Nuyakuk River to  Nuyakuk Lake
Orxgoke River
Osviak River
Quigmy River
Pile  River
KUth Lake and o u tle t U-
Mouth of Smelt Creek to  Smelt Lake
Mouth of Snake River to Nunavaugaluk Lake
Stuyahok River
Tazmina River
Mouth of Togiak River to  Togiak Lake 
Tunulk River 
Ualik Lake
Mouth of Ugashik River to  Lower and Ufper Ugashik Lakes 
Upnuk Lake J
Weary River

4
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Mcxith of Wcod River to  Lake Aleknagik 

Copper River Region

Mcuth of Bering River to  near Bering lake
Mouth of Chitna River to  Tana River
Mouth of Copper River to  Batzulnetas (above Slana)
Crcssvjnd Take
Mouth of Eyak River and Eyak Lake 
Mcuth of jdutina River to  KLutina Lake 
Lowe River
M iles lake and o u tle t  
Melchina River 
Tasnuna River
Mouth of Tazlina River to  Tazlina Lake

Southeast Region

Chilkat River 
Chilkoot River 
Stik ine River

Kodiak Island and Sbelikof Straight Region 

Afognak Lake
Mcuth of Afognak River to  the remains o f the Bridge 
Akalura and Red lakes
Mouth of Aniakchak River to  A lbert Johnson Creek 
Karluk Lake
Mouth of Karluk River to  Karluk Take _

Stata-ride Raglcn 

Yukon River

5



OFFICE OF T i  TTORNEY GENERAL

D e c e m b e r  1 7 ,  1 9 9 6

£EBII£IEP . MAIL.-=- R£TgRM_pgQ£X£z_R£gnJS£TJSP

Bruce B a b b i t t  
Department o f  the  I n t e r i o r  
1849 C S t r e e t  NW 
Washington, D.C.  20240

Dear Mr. B abb it t :

TONY KNOWLES, GOVERNOR  

PLEASE REPLY TO:

&  1031 W ESTSTH A V E N U E  S U IT E 200  
i ANCHORAGE, ALASKA 9 9 5 0 1 -1 9 9 4
l PH O N E : (9 0 7 )3 6 9 -5 1 0 0
i FAX : (9 0 7 )3 7 6 -3 6 9 7

K E Y  DANK BU ILD ING  
100 CUSHM AN ST.. S U IT E  AOO
F a i r b a n k s ,  a l a s k a  99701-4579PHONE: (9 0 7 ) AS I - 3 0 I I  
FAX. (9 0 7 )4 5 1  -394G

a  P .O  B O X  1 103O0-D IM OND C O U R T  HOI JUNEA U . ALASKA 9 9 B 1 I-0 3 0 0  
PH O N E : (9 0 7 )4 6 5 -3 6 0 0
FAX. (9 0 7 )4 6 5 -6 7 3 5

The S ta te  of  Alaska intends to  f i l e  r e a l  property  q u i e t  t i t l e  
a c t io n s  as to  the  submerged lands d escr ibed  on the | l i s t  a t tached  as  
appendix A, and i s  providing you t h i s  n o t i c e  pursuant t o  28 U.S.C.  
S 24D9a(m). T i t l e  t o  t h e s e  lands p a ssed  t o  Alaska a t  s ta teh o o d  
based on the  equal f o o t in g  d o c t r in e ,  th e  Submerged j Land Act of  May 
22,  1953, P.L. 83-31 ,  67 S t a t .  29, 43 U .S .C.  S§ 1301 e t  s e g . , and 
t h e  Alaska Statehood Act  o f  J u ly  7, 1958, P.L.  85-508,  72 S t a t .
339, 4 8 . U. S.C.  note  preced ing  §21.

Attachment

S i n c e r e l y ,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

I

nne M. Grace
i s t a n t  A ttorney  General

cc= Laurie  Adams, Regional  S o l i c i t o r ,  Department o f  I n t e r i o r  
Tom A l l e n ,  S t a te  D ir e c t o r ,  Bureau o f  Land Management 
N i l e s  Cesar,  Area D ir e c t o r ,  Bureau o f  Indian  I A f f a i r s  
David B. A l l e n ,  R eg iona l  D ir e c t o r ,  F i sh  and W i l d l i f e  S e r v ic e  
Robert Barbee, R eg iona l  D ir e c t o r ,  N a t io n a l  Park S e r v ic e

03-CSLH



1 2 / 1 9 / 0 1  1 5 : 0 0  FAX 9 0 7  2 8 7  2 4 7 2 ANCHORAGE PAYROLL-CF

c c

APPKNTllIX A

Copper .River Region 
Copper R iv er

Northern Realop 
Kuk River  
Meade River  
Kukpowruk River

B r i s t o l  Bay Region 
A r o l ik  River  
Kane)j:tok River  
K i s a r a l i k  River  
Goodnews River  
Togiak R iver
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SENATE BILL NO. 219

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

BY S E N A T O R  H A L F O R D

I n t ro d u c e d :  5/2/01 
R e fe r r e d :  R esources ,  F inance

A BILL 

FOR AN ACT ENTITLED 

"An Act establishing and relating to the Joint Federal and State Navigable Waters 

Commission for Alaska; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

STATE POLICY. The legislature determines that the efficient and orderly 

development of the state will be better achieved if the state and the federal governments join 

together in a carefully coordinated approach to land and water use planning and management. 

The legislature recognizes that, although the state is the primary trustee of public trust 

resources, it is in the best interest o f the citizens if the state and federal governments, as 

designated stewards of these resources, cooperate to the maximum extent possible in 

determining their uses. The state is particularly blessed with abundc1. water resources that 

are invaluable in numerous ways to state residents and all citizens of the United States. 

Because of the massive numbers of navigable waterways and bodies of water in the state, the

SB0219A -1-
N e w  T e x t  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]
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task of resolving submerged land ownership and navigable water determinations has been 

painfully slow, counter-productive from an orderly resource management standpoint, and 

costly as the state, private landowners, and the federal government attempt to initiate long- 

range planning processes. For this reason, it is determined by the legislature that the State of 

Alaska and the United States should cooperate in establishing a joint commission to proceed 

efficiently and effectively to

(1) expedite the process of quieting legitimate title to the state's submerged

lands;

(2) determine, to the extent possible, which bodies of water are navigable or 

non-navigable: and

(3) provide recommendations to the state and the federal governments 

concerning ways to improve the process of making water use and navigability decisions and 

ways to quiet title to the state's submerged lands fairly and expeditiously.

* See. 2. The urcodified law of the State of Alaska is amended by adding a new section to 

read:

JOrNT FEDERAL AND STATE NAVIGABLE WATERS COMMISSION FOR 

ALASKA, (a) A Joint Federal and State Navigable Waters Commission for Alaska is 

established as authorized by federal law.

(b) The governor or the governor's designee and the member appointed by the
f

President of the United States shall serve as co-chairs of the commission. The initial meeting 

of the commission shall be called by the co-chairs.

(c) Three state and three federal members of the commission constitute a quorum. All 

decisions of the commission shall require concurrence by at least three state and three federal 

members of the commission.

(d) A vacancy in the membership of the commission does not affect its powers. The 

vacancy shall be filled in the same manner in which the original appointment was made.

(e) Subject to procedures adopted by the commission, the co-chairs, in accordance 

with applicable state and federal laws, may

(1) appoint and fix the compensation of the commission staff and personnel as 

they consider necessary; and

(2) procure temporary and intermittent services.

22-LS0965VA
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1 * Sec. 3. The uncodified Jaw of the State of Alaska is amended by adding a new section to

2 read:

3 S'J fE MEMBERSHIP OF THE COMMISSION, (a) The state membership on the

4 Joint Federal and State Navigable Waters Commission for Alaska is composed of the

5 governor or the governor's designee, two members appointed by the governor, one member

6 appointed by the president of the senate, and one member appointed by the speaker of the

7 house, all of whom serve at the pleasure of the appointing authority.

8 (b) At least one member appointed by the governor shall be an Alaska Native.

9 * See. 4. The uncodified law of the State of Alaska is amended by adding a new section to

10 read:

11 COMPENSATION AND PER DIEM, (a) A state member of the Joint Federal and

12 State Navigable Waters Commission for Alaska who is a state officer or employee serves

13 without compensation in addition to that received for regular employment. Other state

14 members of the commission receive compensation as authorized for the Board of Fisheries

15 under AS 16.05.290.

16 (b) State members of the commission are entitled to per diem and travel expenses

17 authorized by law for boards and commissions under AS 39.20.1 SO.

18 * Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to

19 read:

20 DUTIES OF THE COMMISSION. The Joint Federal and State Navigable Waters

21 Commission for Alaska shall

22 (1) establish a process for researching navigability determinations that affect

23 land title:

24 (2) develop procedures for involving private landowners and the general

25 public in the navigability determination piucess of the commission;

26 (3) undertake a process of navigable waters identification under criteria

27 established in law;

28 (4) make recommendations to improve coordination and consultation between

29 the state and federal governments in making water use and navigability decisions and

30 decisions concerning title to submerged lands.

31 * Sec. 6. The uncodified law of the State o f Alaska is amended by adding a new section to

22-LS0965\A
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read:

HEARINGS. The Joint Federal and State Navigable Waters Commission for Alaska 

or, on the authorization of the commission, any subcommittee or member of the commission 

may, for the purposes of carrying out its duties, hold hearings, take testimony, receive 

evidence, print or otherwise reproduce and distribute all or part of commission proceedings 

and reports, and sit and act at those times and places as the commission, subcommittee, or 

members consider desirable.

* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

INFORMATION FOR THE COMMISSION. Each agency, department, board, or 

commission of the state government is authorized to furnish to the Joint Federal and State 

Navigable Waters Commission for Alaska, upon request of a co-chair, information the 

commission considers necessary to carry out its functions under this Act.

* Sec. 8. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

RATIFICATION OF COMMISSION RECOMMENDATIONS. Recommendations 

from the commission concerning thp designation of specific waters in the state as being either 

navigable or non-navigable are subject to ratification by both federal and state law.

* Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

REPORTS, (a) On or before January 31 of each year, the Joint Federal and State 

Navigable Waters Commission for Alaska shall submit to the President of the United Stales, 

the United States Congress, the governor, and the state legislature a written report describing 

its activities during the preceding year.

(b) The commission shall submit its final comprehensive report at least 10 days 

before the date the commission is terminated.

* Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

TERMINATION OF THE COMMISSION. The Joint Federal and State Navigable 

Waters Commission for Alaska is terminated two years after the effective date of this Act.

* Sec. 11. The uncodified law of the State of Alaska is amended by adding a new section to

22-LS0965\A
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read:

REVISOR'S NOTIFICATION. The Attorney General shall notify the revisor of 

statutes of the effective date specified in sec. 12 of this Act.

* Sec. 12. This Act takes effect on the date that formation of a Joint Federal and State 

Navigable Waters Commission for Alaska is authorized by federal law.

SB0219A -5-
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

} TONY KNOY/LE3. GOVERNOR

- T0 . . .  2581642 P. 02

P0. BOX 110900 
JUNEAU. ALASKA 99911-0300 PHONE: (0O7)4SS-seco ÂX: (907}

November 1S„ 1996

Honorable Loren Leman 
Alaska State Senate

Hancnbte Joe Green 
Alaska House of Representatives
Stafo Capitol    * ; ■...

'••*/-7 u n ^ -A la sk i99865-1^ 2'^  . .jitja /......  .<....

RKiNsvigj^le Wate» of Alaska 

Dear Senator Leman and Representative Green:
Vx •••*. • * .

W careTwitmgtoro8pcii4totiiet«nqiQ««tiorisyo®po89dabo^^gtete,'&: .

navigable waters in your letter c f April-17,1996, The questions are reprinted below -with 
the responses. Please do notheritate to contact us if  you would like m y father' 
rafbxmatioiL

Question 1. Backfcrotnid mfbrsastdksa reysrtting tke state’s submerged lands 
and navigable waters jurisdictions and ownership authorities and rapmuibflxtiee 
that are fawnded us statute and the constitution.

.1 •&
Answer: There are scvm l general principles of states’ interests in navigable 

watcrac ■> . ■
• * * •’A. Tide: The state has tide to lands underlying inland navigable waters and the 

territorial sea.
Aluka owns tue submerged lands underlying navigable waters and between 

mean high and mean low tide within its boundaries by virtue o f the equal footing 
doctrine. .tUnder the equal footing doctrine, new states created from federal 
territories ate admitted to the Uninn with *11 of the powers of sovereignty' and 
jurisdiction that pertain to the original states. Upcn-ihe admission of a state to the 
Union, the tide to Hmds underlying navigable waters within die state passed to the

03C3&M n̂imilrt'hnircyvittlpaBfcf li y C.O.
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Hon. Loren Leman November 19, 1996
Hon. Joe Green Page 2

state as a matter o f constitutional right, subject only to the paramount federal 
power to control the waters for navigation in interstate and foreign commerce.

Alaska owns the submerged lauds from mean low tide seaward three miles 
by virtue of the Submerged Lands Act of 1953, 43 U.S.C. §1301  ̂made applicable 
to Alaska in section 6(m) o f the Statehood A ct This land does not pass under the 
equal footing doctrine. The Submerged Lands Act also includes bmds underlying 
inland navigable waters and between mean high and low tide, but this was 
unnecessary, because states take title to these heads automatically.

Prestatchood reseryatiocs offtderal krdmiyTBrvtrftjtoe ImpflttTmstete' 
tifle.
States claims t it -  to much o f the land underlying navigable waterways within the 
25% o f Alaska that tire federal government had in reserved states at statehood.
This issue is governed by foe Utah Lake case, Utah Division o f Statu Lands v. 
United States, 482 U .S. 193 (1987). In Utah Lake foe Court noted that when 
Congress intends to convey submerged lands in a territory to a private party, o f  

' noccMrty it must also intend to defeat the ffcture State’s claim  to the famd, but when 
Congress reserves land to itse lf it may not also intend to defeat a fomre State's 
title to tfacJand. 4&2U.S-..at-202, The Oqurt held tiriat even,assuming that a 
reservation could defeat title, the UfotedState* couLji not show that Congress 
intended this result as to Utah Lake. Id. at 203. The Court held that the United 
States would have to overcome foe strong prtsumption against such a conclusion, 
tad.establish two points w ith respect to the withdrawal and"iesovatinn:'(I) that 
Congress dearly inlsndod to indude submerged lauds it foe withdrawal, and (2) 
that Congress affirmatively intended to defeat tins fixture state's tide to foe 
submerged lands. In  Utah Lake, the Court held that the United States did not 
establish that Congress had intended to include foe lake bed in  foe reservation, 
despite the fact that the purpore o f foe reservation was to preserve the lake for a 
reservoir. .............  •••

The upland.owner holds tide to lands underlying aannsvigabk waters to foe 
midpoint of. foe waterway. , ;

B. The standard for determining if  an inland water Is iKtvigahic:
For purposes o f  tide to submerged lands, water s are navigablc to feet when 

they are used or susceptible o f being used in their natural arid ordinary condition 
as highways for oommeree over winch trade and travdi m ay be conducted United



States v. Holt State Bank, 270 U.S. 49, 56 (1926). Because A -̂wka took tide to all 
lands underlying navigable waters at statehood, to establish its title, to® state must 
prove that a waterway fell within this definition on January 3, 19.59,

C. The Public Trust Doctrine:

The public trust doctrine holds that title to lands under navigable waters is & 
tide held in trust for the people o f toe state, that they may enjoy the navigation o f  
toe waters, cany on commerce over them, and have toe liberty o f fishing tfterem, 
freed from toe obstruction or interference of private p a tio . i*tnois Central R.R.

 Co. v. Illinois, 146 U.S. 387; 452<4892). The Afasfctfiuprtam-eoart a rio p ted ^ ^
puMicfrt^doctnhd1̂  emmckted^2if7J^7i'CCTto^ in CWC'fTshetfePI/i&~v.:: 
Bunker, 755 P.2d 1115 (Alaska 1988)(holding tost state tidekud* are conveyed 
subject to to® public trust catesnento for navigation, commerce, and fishery); but 
compare Hayes v. A .J Associates, Inc. 846 P.Zd 131 (Alaska 1993Xaimmg is not a 

.... public trurtjpurpose).

The Alaska Constitution provides protections similar to toe common, law 
public trust doctrine. Article VHI, section 3 states that

in toeir natoral state, fish, wildKfk, and

Hoa. Loren Leman Novem ber 19,1990
Hon, Joe Green Page 3

waters are reserved to toe peoplefor common use.

After reviewing the public trust doctrine in Owslchek v. Stale, Guide Licensing, 
763 P.2d 488 (Alaska 1988), toe Alaska Supreme Court explained that "toe 
common use clause was intended to engraft in our constitution certain trust 
principles guaranteeing access to toe fish, wildlife and water resources of toe 
state." . •*

Article VUI, section 14 states; • •

Frce^access to-toe ziavigableor puNic waten of toe State, as 
defined by toe legislature, shall not be denied any cstr ea  of 
toe United States or resident o f toe State, except tost the 
legislature may be general law regulate and limit such access 
for other beneficial uses or public purposes.

Pursuant to this grant of tathority,toe Alaska State Legislature defined 
"navigable waters" very broadly, much more broadly that toe federal definition o f
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navigable waters for title purposes:

"navigable waters" means any water o f (be state toxming a river, 
stream, lake, pond, slcngfa, creek, bey, sound, estuary, inlet, strait, 
passage, canal sea or ocean, or ?:■ ' other body of water or waterway 
within the territorial limits o f tbe state or subject to ita jurisdiction, 
that is navigable in fact far say useful public purpose, including but 
not limited to water suitable for commercial navigation, floating of 
logs, landing and takeoff o f aircraft, end public booting, happing, 
hunting waterfowl and aquatic animals, fishing, or other public

  recxMdonalptnposes; —......... — ------------ ------------------
~:r «ct :;c\s a’a s w  or.''.'- .*■ *?'• z-:.rvv.r.

AS 38.05.365(12). This section defines the ty p e s o f waterbodies in Alaska 
available for public use under Alaska statutes. The Legislature farther inteipxctcd 
flic constituticmal protections for pubHc use of toe waters in an act relating to the 
navigable or public waters of the state, declaring in the preamble lhac

(a) • The people of the state have a constitatioQai right to free access to 
the navigable or public waters o f the state.

(b) Subject W the ft^sraixiavigBtionalscrvimcle, die state has fidl power 
and control of allaf the n&vigpble or pubhc w&tors o&be state both 
meandered and nnmeaalered.-and it holds and eoafcro]U all navigable or 
public waters in trust for die v x . of the people o f the Halt,

(«) Ownership of land bordohag navigable or public waters docs not 
grant ah exefoirive right to. to*use o f  the water and m y righto o f  title to the 
land below the ordinary high water mark are subject to the right* of the 
people of fire state to u»c and have access to toe water far iccreationaJ, 
pmpoaes or any other pvtolte purposes for which toe water is used or 
capable of being used consistent with toe jrabKe trust

• •». ; -•• • ..zlf
• (d) " 'Thu Act may not be construed to affect or abridge valid existing 
, rights br create any right or privilege itotoe puoEcto"cross or ectorprivate 

land. • t; ;-

85 SLA chap. 82, codified as AS 38.05.128 (Under fids statute obstruction or 
interference witopttosfc^.by a member o f the piibbo on aaiy navigable water is a 
class B misdemeanor). Thus, under toe Alaska Constitution and this statute, any
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surface waters capable of use £br the public defined in AS 38.05365(12) are 
available to the public, regardless of stresmbed crwnenhip. public use is not 
considered a takkg and is not ^object to inverse condemnation action. Private 
ownership is subject to the public rights that are protected by tbe public trust The 
precise scope of the public rights is undefined, however. While die public clearly 
has the right to navigate such waters, courts in Alaska have not addressed whe&er 
tins right includes fishing from die banks, portaging around obstacle*, or camping 
below ordinary high water.

D. Federal authority to regulate navigable waters.

on navigable waters Hewing through federal lands. The extant of their 
authority to do &ois unclear. In some instances die agency may have 
Commerce Clause authority, c.£, m pramnlgatmg regulation to implement 
ejryiramneartal laws. The more difficult question, however, is t£e scope of 
an agency’s" authority whose mandates are not directly related to water, but 
are tied to land management, such u  the National Forest Service,'-the 
National Park Service, die Bureau of Land Management, etc. The Court of 
Appeals for. the Eight Circuit has.beld tint some agencies maty regulate non- 
public lands under tfre Property Claras i f  the activities couMncgatively- 
aflfcet the purpose of the reservation (for example, aperwm could not shoot 
ducks from* navigable lake within a wilderness area where this activity 
was prohibited) hi Alaska, the more common scenario is an agency . 
restricting access oanavigsble waters within the reservation. I t .  requiring a 
permit to conduct commercial activity on a waterway. The extent of a&ucy 
authority to restrict access depends on due authority Congress has delegated 
to die agency and on the impact of the activity on die land values protected 
by the reservation. ...

Question 2: Procedures Involved In asserting navigability and su tetitlc and 
pment of navigable waters and tide and submerged lands.

Answer If the state believes that a waterwayis navigable and that it therefore 
owns the underlying lands, it simply act* as the owner; it does not attempt to get 1 
court judgment before assuming jurisdiction or undertaking suy activity absent 
some dispute as to tide. If the 3tate determines that a court judgment to quiet mio 
is necessary, die atatrimay pursue such, a judgment If state title is challenged by 
die United States, the state must file surtxmder die Quiet Tide Act, 28 U.S.C.
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2409a. Under the Quiet Tide Act, fbo federal district court will not have 
jmisdictkra. unless the stete gives the United States 18Q days notice of its intent to 
file suit before filing the complaint In answering the complaint, the United Stxtca 
may disclaim interest in all ctr part of tic lands described in the complaint, and the 
coot will eater judgment quieting tide in the state to these lands. Generally, the 
parties will aoM a trial to detenmae the navigability o f a waterway in order to 
establish title to disputed submerged lands, unless die United States’ claim to 
ownership is based on something other than the issue o f navigability. ££ for 
example, the United States claims ownership by virtue o f e prestatehood 
withdrawal, the issue may be resolved by a motion far summary judgment

federal government in state court.

Question* 3: Describe existing Jurisdictional and ownership conflicts involving 
tide and awbaaerged lands and navigable waters and your department’s role in 
add raring these coofScte.

.Answer
A. O wners^ xonilictsi'Aiiy wqfiict u-toownersbip c f  suhnsrged lands most 
likely is based upqrioneof two issues: whether the land* underlay navigable 
waters-on January3,1959, or whether the United States defeated the state’s title to 
submerged lands through a prcstatebood withdrawal. See explanations of there 
principles under the answer to question 1 and a description o f tire litigation under 
the answer to questions

B. Jurisdictional conflicts: The issue of fee boundaries o f state sad federal 
jurisdiction over various activities on navigable waters is not precisely dear. 
According to the United States Supreme Court, states take tide to submerged lands 
at statehood because (he sovereign needs to control navigation, fishing, and other 
commercial activity on riven and lakes. Utah Laka% 482 U.S. at 195. Further, in 
confirming and conveying title to submerged lands in states in the Submerged 
Lands Act o f 1953, Congress purported to grant not only title, trot also the right 
and power to manage, administer; lew*,- develop, and use the submerged lands and. 
natural resources in accordance with applicable state law. 43 U.S.C. §1301.

Nevertheless, tire United States has some authority to regulate activities on 
navigable waters. The extent of this authority is not entirely dear and depends 
upon tiie nature o f the activities. Congress has authority undes: the Commerce -
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Clause to regulate economic activity that substantially affects interstate commerce. 
For decades the Supreme Coart interpreted fab authority very broadly, but lately 
has demonstrated that the authority has limits. See United Stows v. Lopes, 115 
S.Ct 1624(1995XCongreas had tailed * 9  establish that regulating firearms within a 
school zone is within its oonaceree clause authority). The success of any 
challenge to Congress’ commerce clause authority to regulate navigable waters 
would depend greatly cm the feels, on fee necessity of the regulation to keep 
navigable waters open for commerce, or on die impact of the regulation on 
interstate commerce.

The Court of Appeals fbc ihe Eighth O.voithSS ruled tfcatCongress*
property cliraae pmater can extend W -fede^laxiti* under certtim cjrcmhatmcci. 
The cases hold that Congress’ power to protect poblic land nchmds to regulation of 
conduct on or off the public land that would threaten the designated purpose of 
federal lauds. Tims, for example, in M bwxota v. Block, the court held that the 
United Stales had authority to prohibit the use of motorboats on .waters subject to 
state jurisdiction within the borders of fee Boundary Waters Canloe Area 
Wilderness, 660 R2d 1240 (Bth Or. 1981), cert domed, 455 U.S. 1007 (1982). 
Under this principle, federal agencies would have authority to regulate activities 
off fsderaUauds i f  Congress ha* given tbsm authority to pipouilgate regulations to 
promote the purposes of the reservation. ' The purpose of the rpguletiom would 
have to have a fairlydirect connection to-the federal designation, o f the! land.

Although not entirely dear, existing Ninfe. Circuit eases suggest.ihat the 
Ninth Circuit probably would agree -with the Eight GSrcuh rating, in  B lock Sea, 
e.g., US v. Lindsey, 595 F.2d 5 (9th Cir. 1979) (upholding federal regulatory 
authority to prohibit camping rad building fires on state^rwacd river beds .within a 
Notional Forest m order to protect adjacent federal property from physical harm).

A* to particular conflicts, the Departments of Fish and Game and Natural 
Resources mfarin the DcptrtnaartafLifwwhen conflicts simc. The agencies will 
litigate if  necessary, but lode for other resolutions ea welL
1 • . * * • ,,
Question 4,- The status of exitdag Irrigation.

\ , *• ' * J «
Answer

a. Kandik, Nation, and Black: A ka tov. States.QJiuted States • 
District Court No. A93-437 CV (JKS) (Judge Singleton); Ninth Cir. No. 94-36176
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state's attorneys: Bonnie Harris; U.S.' attorney: Bruce Landau; Doyen’s attorney: 
Nathan Bergexbest). The state filed attit in November 1993 to quiet title to three 
rivess in northeast Alaska. The federal government fcra previously determined that 
all three rivers, the Kaadik, the Nation, asd the Blade; are navigable.

The United States moved to (formas, claiming that the state bad not 
properly established that the United States disputed title and that therefore the 
Court had no jum.dictian to bear the case. The Court denied teis motion, agreeing 
that the mere possibility that fits United States might own the riverbeds constituted 
a cloud on the state's tide sufficient to trigger the waiver of sovereign immunity in 

 the <5uict Title Act The United States appealed tbe decirionto theNhtth Circuit.—
_  . . 7 ,i-  AO C T i •|-*~ m  i'.T..'-

The Ninth Circuit ruled in favor o f die state, bolding that the United States 
did not have a right to sppeal until the dudsion before the District Court is final, 
that is, until the District Court determbcs the ncderiying navigability claim. Back 
b efore thedistact court, the United States moved for certification. for an 

‘‘ interlocutory appeaL The oouit denied the motion. The United States answered 
1 the comjUaiot, but refused to admit or deny that th® relevant rivers are navigable. 

Consequently, the state moved for judgement on the pleadings, •which die court 
granted. The UmtedStates has-appealed the judgment to fire Ninth Circuit.

b. ?LO.82: State o f Alaska v. I/jilted  *StewJ, United. States District Court, , 
A87-450-CV (HRH); (State's attorney: Joanne Grace; U.S. attorney: Brutce 
Lasdom Intervener Arctic Slope Regional Carp, attorney: David Crosby). The 
state brought this action, in. 1987 to quiet title to the lands underlying inland 
navigable waters in an area withdrawn in 1943 by Public Land Cider 82 (PLO 82). 
The Uhitediitatw . Supreme Court has held that title to submerged lands passes to 
now states at statehood as a matter of constitutional grace under the equal footing •• 
doctrine. At stake in tins case is title to the lands underlying the navigable, waters 
qa 48 million acres m Northern Alaska. The United Stste^maintains that die 
submerged lands within PLO 82 didnotpasr to die stat* because the urea was 
reserved at statehood (Ac reservation was revoked in 1960). The late fugues that 
the United States has sot overcome tire Strong preemption againy finding that 
Congress intended both to reserve the submerged lands and to defeat state title to 
than, . ' • • •■'  •

Aictic Slope Regional Corporation intervened hr the case because it chums 
an interest in .the submerged lands as well. The parties completed briefingm 1993 
and presented oral arg TOtxtin 1994. Ttectourt issued a decision in 1996,
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granting summary judgment to tte state. Several months sfber the coon issued its 
opinion, the Umiad States filed a motion to dismiss the case. It argues that the 
state did not give proper notice before bringing its quiet title claim, and that 
therefore the court never bad jurisdiction over the case, This motion i±, pending.

c. Diaknm Sands case: United Stotts v. Alaska, No. 84, Originrii, 
United States Supreme Court (State's sttraney*: Tam Kocster, John Briscoe, 
Josnne Grace; U.S. attorney Mike Reed). The United States ffloc this case ia 1979 
to determine the boundary betwem state and federal submerged lands along the 
Beaufort Sea. The State coimieretenned, raising the issoe of tide to the submerged

 iMyfa widrin the Boimdaricrof theNationsl PctroleumReservu andtfce Arctic
- NatrotilwadlifeiRefogB. The UmttxPSta^Sapemc Courtsppdinted ¥B£ecdai7 

Master to hear evidence and mi,b  recommendations in & report The Master,
Keith Mann, issued die report in 1996, recommending that die United States 
prevail on all issues exoept tide to the submerged lands in. ANWR, The parties 

... have hricfed their exceptions to the report, and the Supreme Court will hear oral 
argument hrthe Spring of 1997, and issue a decision thereafter.

d_ NPRA case: Stata v. United States, U.S. District Court No. A83-343-CV 
(JWSXStste's attorney: Joanne Grace; U S: attm teyi Bnico JLandon; Intervener . 
Arctic Slope Regional Corp. attorney: David Crosby)* "The State. o f Alaska filed 
this case in. federal . district court m  1983 to qinet tide to the Iaptds tmdadyiog 
certain navigable vratars within thoNndonal Petroleum Reserve (NPRA); to epjoin 
disbursement of proceeds received by the United States ia disposing of interests in 
these lands, including proceeds of catamoal and gas lease salea;.and for damages. 
The state!* claims present tore issues: • .

(1) Did title to the land# underlying navigable waters within NPRA puss to the
state at statehood? •

(2) If title to the lands mHterfymg navigable waters within NPRA passed to the 
state at statehood, are the waterway*! at xssoe navigable?

(3) If the state has title to lands underlying the waterways a* issue, has the state
been damaged and to what extent? '
: ‘ . ' * * t - ' :

The case has been stayed pending a decision by the United States Supreme 
Comrt in United States v: viiarfei. No. 84, Original which involves the same parties
atsd raises the same primary issue, among others. The Supreme Court’s decision in
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Qrfyanal 84 w ill determine tbe result in this case.

e. M oose Creek case: John Brown v. State o f Alaska, Department o f 
Natural Resources (Alaska Superior Court no. 4FA-95-2269 CIV (Fairbanks, 
Judge Hodge*); State1* attorney L iu  B. Nelson; appellant's attorney none (pro 
so). John Brown appealed tbe state’* denial o f a mining permit to conduct wede 
oa Ms mining claim on M oose Creek, located in the KmtUlma mining area.
Be cause the issue o f whether M oose Creek is navigable and whether die 
submerged land* are owned by tbe state is unresolved, die state denied the permit 
The state  withdrew an earber navigability’ determination because it was based on 

—  -insufficientdate, AM ticraalBtodyandexpenditawcfsM eicawurces'toner s e v a if  
:" - years w ouldhe necessaxy to make a-iuiVigkrility'detcnninatioti:- ThcFhiibohJcs

Superior Court w ill decide whether the state abused it* dwexetkm in withdrawing 
its previous navigability detenaiwtico. sod deciding not to spend its limited time 
and resources cn this particular creek st tfair tucc. Briefing is complete and a 

. . decision is  pending. .

' Q oestioa 5: How m any acres of tide and submerged Iamb eariat in Alaska?

No.oit,- Imacws.preciseiy tbcacreage,of submerged lands in  Alaska, but 
according to a estimation by the Department ofN atm ^l Resources, Alaska 
has 14 - 16 ntiUion, acres o f submergtd tends underlying inbud naygable wattxs 
and 46 m illion ecre* o f land undarfyiog tidelands and die set out to the-three-nrile
Krnt . ■
Question & W hy has the state deckled not to p artic ip a ted  the N avigability 

Task Force procaw offared by tbo Department o f Interior?

Ih e  state did not participate in the Navigability Tads Force process with the 
Deportment o f  Interior until die navigability program was deleted from the DNR 
budget by the legislature as o f M y  1, 1995. Without Itanding, tfcesuue’s 
participation was curtailed and tbe TaskForcs ceased to ex ist - When approached 
to reestablish the Ta*k Fores in 1996, the Department o f  Interior sought a 
commitment from the state feat funding would be ccntiniuid post the conclusion o f 
die fiscal year. Since the state could not make such a comnntment, the Task Force 
has not been reinitiated.

Question 7: D N R  has a centralized navfgabiflty data base. Is that data base
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DNR has been working to Loop its data bsaecunent By its nature, it is an 
ongoing process, but DNS. is now expanding, improving, and ■updating its 
mvigability data base. It ii in tbe process of tying it togother with other databases, 
such as its hydrology database. This information is available to the public at 
DNR, and DNR is conridcrmg making some or all of the mfbnnaticn available cm 
the Internet

Qu*st»on 8 : I f  the Departm ent o f Interior and the D epartm ent o f A griculture 
continue ts their attem pts to tmptasseat regulatory control over moat state and 
private lands and navigable w aters within Alaska through tb d r proposal subrfsteoce

.regulations, what strategy has been, adopted to d ear GtfeaodLaaaaagesaeot ----------
, jurisdiction oyer major,asylgaWe waiara^Alaska?^Assuming that the state’s r • 

interests arc best protcctsd if wchrve tide to iwbmerg^d lands, it scsm prodent to 
expedite that process over major systems sa qcfckiy as possible rather than wait anti] 
the Inevitable conflict occurs and the state b  limited in its litigation options.

' • AT^ogh the Ninth Circuit derision in the K atie Jo h n  case specifies that
 "jrahKc lands’’ subject to federal subsistence regulation of fiih and wildlife include

n ivigab le  waters m which the United Ststes has a reserved water righ£, the federal
agcr.cies already tiiid&Ksertod sutborityjover nonnavtgable waters flowing. on
federal lands. Tocrefbre,- fee federal gBbristcaco board will segniote-fishcneg in
both navigable and ncnaavigabic v/sters vrifein federal cress act apart for a use
that requires reservation of water. According to fee advance notice of rulemaking
that the agencies have published, these areas include all Nottonal Pazks,.all
National Preserves, afl National Wildlife Rcfbgc*, afl Wild and Scenic River
Systems, the National Petroleum Reserve, Conservation and Recreation Areas, and
nearly all waters within die Gkugnch and Tongssa Nations! Forests, totally. 170-

■ 180 million seres, about half the state. In these areas, state assertion of tide to the
submerged lauds wiU not effect federal authority to rcguhte fisheries. In other
federal areas, Le. BLM lands, fee authority of fee federal subsistence board is
timilcd to nommvigablc waters. The state hi* no policy orplanto qmet title to tbe
waters in these areas, because to date fee federal fobsbtenco board has not issued
regulations for these areas feat differ significantly from tbe state regulations.
• * . . .  .• • i ,

Question 9: What is bring done to review navigability detenniaatkma and 
conveyances prior to the “Goifauui* raUsg?

it already
hasccmveyedwifeputfeeocmsc^ofthecoiivcyec. The Dcparanoit of Natural
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has conveyed withenjt tbe cement of the cotrveyee, Ttet Dejmtmear cffNaraxai 
Resources has been aite&apting to negotiate consent with some Native 
corporation, and has been successful in one case to date.

Qaestioa ICh Explain what inter-agency process it Ttfifcted within the AchEdHiatratisiJ 
to priori ton navigability assertions and qufet title actions.

Since dw legiahmm fheded a navigabEty program m fihe siqyplanantel 
budget last spring, a group of state employees with reprraentxtives from the 
Depmlmeni* of Fish and Game, Natural Resoorces, and Law have been meeting
periodically. The group lias, identified navigable waters issuesrelating, to tide,____
jwisdicUon:cad access (bar it the .state, jmdts.m-ther;
process of identifying particular waterways that the state could use as bases for 
litigating these issues.

. We hope that tins sufficiently answers yoor questions. Again, please let as knew 
if  we Cta provide further information.

2581642 P .13
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State o f Alaska brought, action against United States to quiet title to three riverbeds. The United 
States District Court for the District o f Alaska, James K. Singleton, Chief District Judge, entered 
judgment on the pleadings quieting title in State based on navigability at statehood. United 
States appealed. The Court of Appeals, Kleinfeld, Circuit Judge, held that: (1) District Court had 
jurisdiction over State's claims with respect to Kandik and Nation riverbeds, inasmuch as United 
States claimed interest in them, and (2 ) District Court lacked jurisdiction over State's claims with 
respect to Black riverbed, inasmuch as United States did not claim interest in it.

Affirmed in part; reversed and remanded in part.

[1] FEDERAL COURTS k776 
170Bk776
A dismissal on the pleadings is reviewed de novo.

[2] NAVIGABLE WATERS k36(7)
270k36(7)
United States "claimed an interest" in Kandik and Nation riverbeds within meaning o f Quiet 
Title Act, and district court thus had jurisdiction over State of Alaska's action to quiet title to 
riverbeds, where Bureau o f Land Management (BLM ) had taken position before Alaska Native 
Claims Appeal Board that Kandik and Nation Rivers were not navigable at statehood and thus 
belonged to United States, United States refused in present action to file disclaimer because it 
wanted to retain power to assert future claim, and United States pleaded that it did not consider 
itself bound by its sometime position that rivers were navigable. 28 U.S.C.A. § 2409a(a).
See publication Words and Phrases for other judicial constructions and definitions.
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[3] UNITED STATES kl25(6)
393kl25(6)
The Quiet Title Act must be construed strictly because it waives sovereign immunity. 28 
U.S.C.A. § 2409a.

[4] QUIETING TITLE k!8.1
318kl 8.1
In enacting the Quiet Title Act, Congress had the purpose of furnishing a means by which state 
governments could remove clouds on their title created by federal assertions o f claims. 28 
U.S.C.A. § 2409a.

[5] QUIETING TITLE k7(l)
318k7(l)
Once the United States has formally asserted a claim to an interest in land, a state government is 
entitled to treat the land as "real property in which the United States claims an interest" subject 
to Quiet Title Act, regardless o f whether the United States has ceased actively to assert its claim. 
28 U.S.C.A. § 2409a(a).

[6] FEDERAL COURTS k624
170Bk624
Court o f Appeals would not consider for first time on appeal issue whether district court should 
have permitted United States to amend its answer in quiet title action to respond to State of 
Alaska's averment that rivers were navigable at statehood, and that State thus had title to 
riverbeds, inasmuch as review was not necessary to prevent miscarriage o f justice or to preserve 
integrity o f judicial process; United States had taken positions on both sides of the proposition 
and had obdurately refused to answer averment o f navigability. 28 U.S.C.A. § 2409a.

[7] FEDERAL COURTS k624
170Bk624
Where a party does r.ot ask the district court for leave to amend a complaint, a request on appeal 
to remand with instructions to permit amendment comes too late.

[8] NAVIGABLE WATERS k36(7)
270k36(7)
United States did not "claim an interest" in Black riverbed within meaning o f Quiet Title Act, 
and district court thus lacked jurisdiction over State o f Alaska's action to quiet title to riverbed, 
even though United States had expressly reserved right to assert that Black River was not 
navigable at statehood and that United States thus had title to it, where United States had never 
expressly asserted claim to riverbed; reservation of rights was not to revert to position 
previously held but to adopt position never previously taken. 28 U.S.C.A. § 2409a(a).
See publication Words and Phrases for other judicial constructions and definitions.

[9] UNITED STATES kl25(22)
393kl25(22)
A colorable claim that land is Indian trust or restricted land defeats Quiet Title Act jurisdiction,
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t a claim that is not even colorable does not. 28 U.S.C.A. § 2409a(a).

I 1] NAVIGABLE WATERS k36(7)
2/ k36(7)
Judgment quieting title in navigable rivers in State o f Alaska would not be amended to exclude 
Indian lands from its scope pursuant to Quiet Title Act's prohibition against suits to quiet title 
with respect to Indian lands, inasmuch as riverbeds o f Alaska navigable rivers could not contain 
Indian lands; such lands were held in trust for Alaska by United States prior to statehood and 
passed to Alaska on statehood, Alaska Native Allotment Act did not reserve title to submerged 
lands for future allotment awards, and lands granted as Native allotments excluded lands under 
navigable waters. 28 U.S.C.A. § 2409a.

*1156 Jeffrey C. Dobbins, Department o f Justice, Washington, DC, for the 
defendants-appellants.

Joanne Grace, Assistant Attorney General, Anchorage, Alaska, for the plaintiff-appellee.

Appeal from the United States District Court for the District o f Alaska James K. Singleton, 
Chief District Judge, Presiding

Before: REAVLEY, [FN1] BOOCHEVER and KLEMFELD , Circuit Judges.

FN1. The Honorable Thomas M. Reavley, Senior United States Circuit Judge for the 5th 
Circuit, visiting judge.

KLE1NFELD, Circuit Judge:

This case involves a dispute between a state government and the federal government over title 
to the beds of uiree rivers. The issues arise under the Quiet Title Act.

FACTS
Judgment was on the pleadings, under Federal Rule o f Civil Procedure 12(c), so we take the 
facts as pleaded.

Three remote Alaskan rivers are at issue, the Kandik, Nation and Black. They are about 200 
miles east and a little north of Fairbanks, Alaska, near the border with the Yukon Territory. 
Alaska was admitted to the Union as a state on January 3, 1959. Navigability as of that date 
determines which government owns the riverbed. If the river was navigable at statehood, then 
the state owns the bed; if not, the federal government owns i t  It is undisputed that when the 
Union was created, each of the thirteen original states retained title to the lands covered by 
navigable waters, and that under the "equal footing doctrine" each new state succeeds upon 
statehood to the federal interest in these lands. The Submerged Lands Act gave Alaska title to 
the beds o f navigable rivers on January 3, 1959. [FN2]

FN2. 43 U.S.C. §§ 1301-1315; State of Alaska v. Ahtna, Inc., 891 F.2d 1401 (9th
3



Cir. 1989).

The State o f Alaska pleads that the three rivers were navigable at statehood. The United States 
does not deny the fact. That would be the end o f the case, but for the intricacies of the Quiet 
Title Act [FN3] Under that statute, as is explained in more detail below, the federal government 
takes the position that its sovereign immunity *1157 shields it from the state government's 
claims until the federal government itself makes a claim. Because Alaska is veiy large, much of 
it is wilderness, and there are innumerable waters, the federal government has not had time yet 
to determine what claims it wishes to make. Therefore, the state government must wait until the 
federal government makes a claim, if it ever docs, before settling whether it has title.

FN3. 28 U.S.C. § 2409a.

The Kandik and Nation Rivers

Alaska pleads that the United States has asserted claims to two o f the three rivers. The context 
was a dispute with a native corporation after the Alaska Native Claims Settlement Act was 
passed. That act provided that Alaska Native regional groupings and villages were to establish 
corporations, which would receive about $1 billion in cash and forty million acres in land. [FN4] 
Their land selections were limited to those lands not already owned by someone else, such as the 
State o f Alaska.

FN4. 43 U.S.C. § 1601 etseq.

When Doyon, Ltd., a regional corporation in Interior Alaska, made its land selections, the 
Bureau o f Land Management ("BLM") made a decision that the Kandik and Nation Rivers were 
nonnavigable at statehood. Doyon did not claim the rivers. What it claimed was that the rivers 
were navigable at statehood, so the state owned them. Doyon's interest was in claiming 
navigability, so that it could get more land outside the riverbeds, and not have the riverbeds 
charged against its acreage entitlement. But the Bureau o f Land Management claimed that the 
rivers were nonnavigable at statehood, so that Doyon would be stuck with them and its dry land 
acreage entitlement reduced accordingly.

Doyon appealed the BLM  decision. The administrative law judge took extensive evidence and 
decided in favor o f Doyon. He found that the rivers were navigable at statehood, so the state 
owned them, they were unavailable for selection by Doyon, and they could not count against 
Doyon's entitlement.

The area has temperatures varying from 70 below Fahrenheit to 90 above. Much o f the time all 
water is frozen, but when it rains, permafrost prevents water from soaking into the soil. The 
streams vary a great deal, sometimes braided and nearly dry, sometimes flooding, sometimes 
blocked by log-jams, sometimes open and four or five feet deep. Few if any people lived in the 
area in the 1950's, but people did live there by hunting, fishing, trapping and trading in the 
1930's, 1940's, and 1960's. The Kandik was used by a man who had a supply contact with the 
International Boundary Commission in 1910-1912 to pole and line two tons o f supplies upstream
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to the Yukon border by scow. It took a month to get the supplies upstream, but only six hours to 
get down, because a cloudburst immediately before the return trip made the river high and swift. 
The ALJ concluded that it was likely that supplies were similarly brought up the Nation River to 
Hard Luck Creek.

Fur prices stimulated the heaviest trapping in the area in the 1920's, 1930's, and 1940's. During 
that period stemwheelers would deliver supplies at the mouths o f the Nation and Kandik, and the 
trappers would haul them upstream by boat or canoe in the summer, or dogsled in the winter. 
There were two known trappers on the Kandik in the 1920's and 1930's, and both poled boats up 
the stream. A trapping family used a boat with an inboard motor to get supplies up the Nation. 
Several other trappers used boats and canoes to get supplies up the Nation and furs down ( to be 
taken to Eagle for sale to middlemen) in the 1930's.

The A U  found that after statehood, the Kandik and Nation became popular recreational 
streams. This popularity was measured by Alaska standards, with at least two parties on the 
Kandik in 1978, when the evidence was taken, and three parties in one day on the Nation.

*1158 The ALJ made a finding o f fact that both rivers, the Kandik and Nation, were "navigable 
all the way from the Yukon River to the Canadian border." He expressly determined that the test 
was navigability for purposes o f title in the State o f Alaska; navigability in each river's natural 
condition at the time Alaska obtained statehood. Because there were (and are) no roads in the 
area, people bringing supplies upstream or furs and game downstream could hardly put their 
canoes on car-tops and drive them from one good channel to another; they had to get them from 
the mouth to their cabins, and the cabins to the mouth, dealing with shallows by such means as 
poling and lining. Although a decline in fur prices had caused all activity on the rivers to cease 
as o f the time o f statehood, their use before and after showed that they remained navigable. That 
the rivers were frozen for seven months o f the year did not defeat navigability, because the rivers 
were the only means o f ground transport (as opposed to bush planes) between breakup and 
freezeup.

The BLM , having lost on its claim o f nonnavigability before the ALJ, filed exceptions, 
maintaining its position o f nonnavigability which would cause the riverbeds to be charged 
against Doyon's entitlement. The Alaska Native Claims Appeal Board adopted the AU 's 
findings, conclusions and recommended decision. [FN5] The BLM took exception on the basis 
that use by a few trappers was not enough to establish historical navigability. The Appeal Board 
held that because there were no settlements on either river at any time, that a few trappers used 
the rivers showed the existence rather the nonexistence o f navigability. During the twenty years 
before fur prices dropped, 21 trappers used the Kandik, and 7 used the Nation, by the canoes, 
motor boats and pole boats that were regularly used to transport freight in that region, which in 
the Alaska wilderness was enough to establish historical navigability.

The Black River

FN5. 86 Interior Dec. 692 (1979).
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As explained above, Doyon won its case establishing that the Kandik and Nation Rivers were 
navigable at statehood, so the rivers belonged to the State o f Alaska and could not be counted 
against Doyon's acreage. The Bureau o f Land Management had fought the case, claiming that 
the Kandik and Nation wt.c nonnavigable at statehood, so belonged to the United States (and 
after its land selection, Doyon). After Doyon won the Kandik and Nation Rivers case, the BLM  
had its historian prepare a study o f the Black River. It is another obscure river in the exceedingly 
lightly populated eastern part o f Interior Alaska.

The Black flows about 300 miles toward the northwest, from some mountains north o f the 
Yukon, past an abandoned Indian village called Salmon Village, through the Yukon Flats near 
the presently occupied village o f Chalkytsik, and into the Porcupine River about 25 miles 
upstream from where the Porcupine flows into the Yukon. Before the Alaska Purchase in 1867, 
the Hudson's Bay Company maintained an important post at Fort Yukon just below the 
confluence o f the Porcupine and Yukon Rivers, and mapped the Black River, so probably was 
buying furs from trappers up the Black. The economy probably declined after the United States 
purchased Alaska, because the War Department compelled the Hudson's Bay Company to move 
its trading post up the Porcupine River to Rampart House, on the other side of the Yukon 
Territory border.

During the first half o f the century, local Athabascans, the Tranjik Kutchin, traveled upriver in 
the fall in canoes for winter hunting in the headwaters, and came downriver in the spring for 
fishing. White trappers and prospectors explored the area beginning in the first decade o f the 
twentieth century, and operated several trading posts from time to time along the river. Trading 
posts sold some supplies to *1159 the local Athabascans in exchange for furs they trapped.

After a school was built at Chalkytsik (formerly the summer fish camp known as Fishhook 
Village), the local Indians began settling there year round. By 1945, Chalkytsik had about 80 
people, and by 1970, the population had risen to about 95 people, with 26 houses, two stores, 
and two churches. Pilots started flying bush planes in around 1940, and by 1970 bush planes 
were the usual means for trappers to bring in supplies and bring out their furs. Trapping was the 
main industry, but a considerable portion o f village income was earned by firefighting. In the 
summer, when trapping and hunting are no good, the villagers made regular boat trips down the 
Black River and the Porcupine to Fort Yukon to visit relatives and fly out for jobs. But the river 
continued to be used for these purposes as well.

The BLM  State Director decided in 1980 that the Black River was navigable at statehood from 
the Porcupine up to Wood River, based on its historian's report. Part of the river consists of 
dead-end sloughs and oxbow lakes during the summer, but at the request o f the Village of 
Chalkytsik, the BLM determined that they were navigable too.

The State o f Alaska's complaint pleads, and the United States admits, that the United States 
"does not consider itself bound" by these past determinations that all three rivers were navigable 
at statehood. The state claims that its inability to ascertain with finality whether the United 
States concedes navigability at statehood for purposes of title in the state impedes its land and 
water resource management and its ability to provide public information. It therefore sought a
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declaratory judgment against the United States and the native regional and village corporations 
owning land along the rivers, Doyon and Chalkytsik, to establish that the three rivers as 
described above were navigable at statehood, and that the state held title to their beds.

The federal government and the Native corporations moved to dismiss. Their theory was that 
because the United States was not at that time asserting a claim, sovereign immunity had not 
been waived under the Quiet Title Act, so the court had no jurisdiction to establish that the 
United States' claim, if it ever chose to assert one, was invalid. The Native corporations stood to 
obtain title to the riverbeds, apparently in addition to the title they had already obtained to other 
land on the assumption that they would not receive the riverbeds, if the rivers were held to be 
nonnavigable at statehood.

The district judge denied the motion to dismiss. [FN6] He reasoned that "the lack o f a binding 
determination regarding the navigability o f the affected rivers leads precisely to the kind of 
cloud on the State's title that quiet title statutes exist to remedy," and there was a ripe controversy 
because the United States refused to bind itself by disclaiming an interest, and "behind the 
rhetoric ... there was in fact a dispute between the parties over ownership o f the riverbeds." The 
United States refused to admit or deny the State o f Alaska's averment that the three rivers were 
navigable at statehood, on the theory that navigability was a pure question of law. The district 
court held that it was a question o f fact or a mixed question, so that it had to be denied or else be 
deemed admitted. Less abstractly, the district judge characterized the United States as "playing 
dog in the manger." That refers to a dog that finds food for chickens and ducks in a manger, 
does not eat it, but keeps the ducks and chickens out so that they cannot eat the food to which 
they are entitled. "When the United States casts itself in the role o f dog in the manger, [it has] 
made a sufficient 'claim' to the grain it will not consume" for its claim to be *1160 cognizable 
under the Quiet Title Act, and "we should send it on its way." Judgment was entered quieting 
title to the riverbeds of the three rivers in the State o f Alaska based on navigability at statehood. 
The United States has appealed, but the Native Corporations affected have not.

FN6. The United States filed, an interlocutory appeal, before judgment was entered. It 
was dismissed because there was no final judgment. Alaska v. United States, 64 F.3d 
1352 (9th Cir. 1995).

ANALYSIS
[1] We review dismissal on the pleadings de novo. [FN7]

FN7. McGann v. Ernst &  Young, 102 F.3d 390, 392 (9th Cir. 1996).

I. "Claims an interest."

The Quiet Title Act allows suits against the United States to adjudicate disputed titles in real 
property "in which the United States claims an interest." [FN8] The United States argues that 
because it refused to take a position in iis answer as to whether it claimed or did not claim an 
interest in the riverbeds, they were not land in which it "claims an interest," so the district court 
lacked jurisdiction.
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FN8. 28 U.S.C. § 2409a(a).

[2][3] The United States' argument is that it currently makes no formal assertion o f any claim to 
the rivers, that the final determinations in the disputes regarding Doyon's objection to counting 
the Kandik and Nation riverbeds against its acreage established that it had no claim as o f that 
time, and it has not interfered with any assertion o f a claim or usage by the state o f the three 
rivers. The United States also argues that until it "claims an interest," the dispute is not ripe for 
purposes o f Article HI jurisdiction. We need not consider the Constitutional argument, because it 
is in this case nothing more than a restatement o f the statutory argument, and the case can be 
resolved fully on the statutory questions. The Quiet Title Act must be construed strictly because 
it waives sovereign immunity, [FN9] but that is too general a point to resolve the case. There is 
no controlling authority closely in point, and neither side cites any, on the question o f what 
conduct by the United States amounts to "claim[ing] an interest" for purposes o f Quiet Title Act 
jurisdiction.

FN9. Block v. North Dakota, 461 U.S. 273, 287, 103 S.Ct. 1811, 75 L.Ed.2d 840 (1983).

The United States argues as a matter of policy that we should be chary o f allowing the State of 
Alaska to burden the federal government by requiring it to study all the waters o f its expanse on 
pain o f losing title to them. Basically it says it has to be a "dog in the manger," because the State 
o f Alaska is too big for it to know about in any detail. This is a serious point, though in the forty 
years since statehood, with its enormous fleets o f federal aircraft, satellite photographs, archives 
of aerial photographs, and large staffs of employees patrolling Alaska, the federal government 
has not been entirely helpless in its ability to make decisions about its interests in the state.

There is also a serious policy concern in favor o f allowing resolution of disputes based on the 
United States' inchoate claim to everything in Alaska but what it has disclaimed. Eventually all 
the witnesses will be dead, reducing the reliability o f litigation. Someone who used one o f these 
rivers in 1959 at age 20 is now 60. The population in the area was so sparse at all relevant 
times-probably no more than a couple of hundred people who might have used the three rivers 
during the relevant time, most too young to have relevant knowledge or too old to have survived 
the forty years since statehood--that a few deaths by old age can remove most or all the 
knowledgeable witnesses. Also, a state entitled as o f 1959 to all the incidents o f ownership in its 
rivers, yet still deprived of clear title forty years later, is effectively deprived o f what it is entitled 
to under the equal footing doctrine.

For the Nation and Kandik Rivers, there can be no question that the United States did in fact 
actively assert a claim o f ownership. The Bureau o f Land Management took the position in the 
Doyon case, before the administrative law judge and *1161 before the Alaska Native Claims 
Appeal Board, that the Kandik and Nation were not navigable at statehood. Its argument for why 
that should not satisfy the "claims an interest" requirement of the Quiet Title Act floats away 
when we try to get hold o f it. The United States government, by its own litigators, in a formal, 
considered way, for the purpose o f reducing the amount o f dry land it had to give Native 
corporations, did claim an interest (which would pass to Doyon) in the riverbeds.
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That the United States does not say the same thing now as then does not eliminate the cloud on 
the State o f Alaska's title that its claim created. After all, the federal government has now taken 
three positions: (1) the rivers were not navigable at statehood, so we retained ownership, and 
now Doyon owns them so they reduce the amount o f dry land Doyon can get from us; (2) the 
rivers were navigable at statehood, so we did not retain title and they do not count against 
Doyon's acreage (after the BLM  lost at two levels in the administrative adjudication against 
Doyon); (3) we refuse to take a position on whether the rivers were navigable at statehood, so 
the State o f Alaska cannot settle title one way or the other. These positions are not consistent, 
and have nothing in common except that (1) and (3) served whatever was the federal 
government's interest at the time. There is apparently nothing to stop the United States from 
taking again the position at any time in the future, that the rivers were not navigable at statehood. 
Its first position, against Doyon, establishes that at least one federal bureau's personnel believed 
that that is the correct position.

[4] By reading the statute itself and performing the traditional exercise o f attributing a rational 
purpose to the legislature, we can attribute to Congress a purpose o f furnishing a means by 
which state governments can remove clouds on their title created by federal assertions of claims. 
[FN10] The United States has claimed nonnavigability, implying federal ownership, before, and 
expressly reserves the freedom to assert it again. If the state cannot get Quiet Title Act 
jurisdiction, then the potential claim will lurk over the shoulder o f state officials as they try to 
implement a coherent management plan for state waterways. To oppose any management 
initiative that differed from federal policies, the federal government could revive its claim, and 
thereby prevent state regulation o f the affected river and destroy coherence in state policy to the 
extent that its program for some rivers was coordinated with its program for others. Congress 
expressly provided a scheme by which the state governments can quiet titles against federal 
claims. When the state governments were frustrated by the statute o f limitations in the Quiet 
Title Act, Congress removed it to give states more power to quiet title against the federal 
government. [FN11] Congress must have meant to empower state governments to eliminate 
clouds on their claimed title to state lands, yet it would have accomplished very little indeed if 
the United States could obtain a dismh âl o f  any state quiet title suit by adopting a litigation 
position o f refusing to state whether it asserted a claim or not.

FN10. Longview Fibre Co., v. Rasmussen, 980 F.2d 1307, 1311 (9th Cir. 1996).

FN11. P.L. 99-595, 100 Stat. 3351 (1986).

Both sides urge us to examine snippets o f legislative history. Even were legislative history to be 
determinative, there is nothing in any o f the snippets cited answering the question o f just what 
the United States must do to "claim[ ] an interest" for purposes o f Quiet Title Act jurisdiction. 
The United States quotes one snippet that says "claims an interest," as the statute does, as though 
the identical words in the legislative history somehow explain or strengthen the words in the 
statute. They do not.

The United States argues that because the Alaska Native Claims Appeal Board made the final



decision for the Department o f the Interior, [FNi2] once it decided the case *1162 against the 
BLM, the BLM's claim was no longer the position o f the Department. That argument does not 
go far enough, because until the Board ruled, the BLM s position was the position of the 
Department. There can be no question that from the time the BLM  asserted its position until the 
time Doyon defeated it before the Board, the Department actively and positively asserted claims 
on behalf o f the United States to the Kandik and Nation riverbeds. And a past assertion o f a 
claim by the Bureau of Land Management has been held to be sufficient to amount to an 
assertion o f a claim for statute o f limitations purposes. [FN13]

FN12. 43 C.F.R. § 4.1(b)(5) (1980).

FN13. See, e.g., Knapp v. United States, 636 F.2d 279,283 (10th Cir. 1980).

[5] Once the government has formally asserted a claim to an interest in land, a state government 
is entitled to treat the land as "real property in which the United States claims an interest" 
[FN14] regardless o f whether the United States has ceased actively to assert its claim. Because 
the United States has asserted a claim, and retains authority to assert it again, the past assertion 
operates as a present cloud on the state's title. If the United States does elect to drop its claim, it 
can unilaterally destroy jurisdiction over the Quiet Title Act suit simply by filing a disclaimer. 
[FN15] Once it files a section (e) disclaimer pursuant to the statute, then it becomes plain that it 
no longer "claims an interest" for purposes o f section (a). The coherent scheme o f the Quiet 
Title Act requires the filing of a section (e) disclaimer to eliminate the title dispute arising out of 
the government's claim.

FN14. 28 U.S.C. § 2409(a).

FN15. 28 U.S.C. § 2409a(e).

By contrast, in the case at bar, the United States once actively claimed in litigation that it owned 
the riverbeds, and in this litigation when put to the test by the district court refused to file a 
disclaimer, because it wanted to retain the power to assert a claim in the future. Since the statute 
provides that the United States can destroy jurisdiction by filing a disclaimer, it would be 
illogical to construe it to mean that the United States can also destroy jurisdiction by filing a 
refusal to make a disclaimer.

Our recent decision in Leisnoi, Inc. v. United States [FN16] facilitates decision. In Leisnoi, the 
federal government had never at any time asserted a claim. A Native corporation sued to quiet 
title because a private individual had filed a lawsuit in state court asserting that the Native 
corporation did not properly obtain its conveyance from the United States, and that the United 
States should decertify the Native corporation and revoke its conveyance. In contrast to the case 
at bar, the United States expressly and consistently denied that it had any claim, and filed a 
disclaimer o f interest in the Quiet Title Act lawsuit. We held that the case was properly 
dismissed for lack of jurisdiction, and that the district court properly refused to confirm the 
disclaimer because it had no jurisdiction to do so, because the government had never disputed 
the Native corporation's title. Although the private claimant purported to dispute the title on



behalf o f the United States, at the time the Quiet Title Act lawsuit was dismissed the state court 
had rendered judgment against his claim and expressly removed any claim the private claimant 
had placed on the Native corporation's title.

FN16. Leisnoi, Inc. v. United States, 170 F.3d 1188 (9th Cir. 1999),

By contrast with Leisnoi, in the case at bar the United States rather than a private party has 
disputed the State o f Alaska's title. Nor has it clarified and dissipated any ambiguity in its 
previous assertion o f title to the Nation and Kandik Rivers. In Leisnoi the United States 
attempted to file a formal disclaimer o f all interest under the Quiet Title Act. [FN17] As is often 
true in cases filed by private citizens nominally on behalf o f the United States, the private 
citizen's claim did not *1163 at all represent any position that the United States had ever taken, 
and there was and had been no dispute at all between the United States and the defendant in the 
"on behalf of' lawsuit.

FN17. 28 U.S.C. § 2409a(e).

By contrast, in the case at bar, the United States itself has formally claimed that the Kandik and 
Nation were nonnavigable at statehood so that it retained title and the State o f Alaska did not 
obtain title. The United States formally admitted the State o f Alaska's averment that the United 
States "does not consider itself bound for purposes o f title by the BLM ’s past navigability 
determinations." [FN18] That is, the United States pleaded that it did not consider itself bound 
to maintain its sometime position that the rivers were navigable. In response to the State of 
Alaska's averments that the Kandik, Nation and Black were navigable at statehood, the United 
States pleaded that these allegations of navigability "consist o f conclusions o f law not requiring 
an answer." [FN19] This was not merely an early pleading before the United States settled on its 
position; it was the considered position o f the United States maintained to preserve what it saw 
as a right to elect at any time in the future to assert nonnavigability. The Supreme Court has 
held that navigability "involve[s] questions o f law inseparable from the particular facts to which 
they are applied," and navigability o f a particular river "is, o f course, a factual question." [FN20] 
Thus the district court was correct under Rule 8 [FN21] in treating the government's "failure to 
deny" the factual averments o f navigability as admissions o f the fact, and the express reservation 
of its right to change its position and assert nonnavigability as maintaining the dispute. The 
United States can no more refuse to answer the mixed question averment o f navigability than a 
personal injury defendant could refuse to answer the mixed question averment that it had acted 
negligently. There remains a live dispute between the United States and the State o f Alaska 
regarding whether the Nation and Kandik Rivers were navigable at statehood. That suffices for 
jurisdiction under subsection (a) o f the statute. [FN22]

FN18. Amended complaint H 30; Answer H 30.

FN19. Id. 111121,22, 23.
FN20. United States v. Appalachian Electric Power Co., 311 U.S. 377, 404-05, 61 S.Ct.
291, 85 L.Ed. 243 (1940); see also New York State Dept, of Environmental



Conservation, 954 F.2d 56, 60 (2d Cir. 1992).

FN21. Fed.R.Civ.P. 8(d).

FN22. 28 U.S.C. § 2409a(a).

[6] The United States, in its brief before us, argues that "even if the question of navigability 
requires an answer, the district court should have permitted the United States to amend its 
answer to provide one." That would be a strong argument, had the United States asked the 
district court for leave to amend. But it did not. Even after it lost in district court on 
navigability, and filed a motion for reconsideration, the United States did not seek leave to 
amend. The United States stuck so firmly to its contention that it did not have to answer the 
navigability averment, that it never asked for permission to answer the averment even after the 
district court decided it had to answer. Where a party never asked for permission, its argument 
that the "district court should have permitted" is without force.

[7] "We have permitted only narrow and discretionary exceptions to the general rule against 
considering issues for the first time on appeal. They are (1) when review is necessary to prevent 
a miscarriage o f justice or to preserve the integrity o f the judicial process...." [FN23] In two 
other cases, Black and Jackson, we held that where a party did not seek leave to amend a 
pleading in the lower court, we would not remand with instructions to grant leave to amend. 
[FN24] Where a party does not ask the *1164 district court for leave to amend, "the request [on 
appeal] to remand with instructions to permit amendment comes too late." [FN25] This case 
does not fall within the exception for miscarriages o f justice and preserving the integrity o f the 
judicial process. The United States has at various times taken positions on both sides o f the 
proposition that the Kandik and Nation Rivers were navigable at statehood. There is no injustice 
in holding the United States to a determination o f navigability based upon its obdurate refusal to 
answer the averment of navigability; the United States reached the same conclusion in the 
determination o f the Alaska Native Claims Review Board, an adjudicative organ o f the 
Department of the Interior.

FN23. Jovanovich v. U .S., 813 F.2d 1035, 1037 (9th Cir. 1987).

FN24. Black v. Payne, 591 F.2d 83, 89 (9th Cir. 1979); Jackson v. American Bar
Association, 538 F.2d 829, 833 (9th Cir.1976).

FN25. Jackson, 538 F.2d at 833.

The Black River
[8] The Black River is a harder case for the State o f Alaska, because the federal government 

held off on asserting its position until after Doyon's administrative litigation was resolved as to 
the Nation and Kandik, and then threw in the towel without forcing Doyon through another 
administrative proceeding. It is plain from the record that the United States applied the 
administrative decision for the Kandik and Nation Rivers in deciding what its position would be 
on the Black River, and would probably have followed it had it come out the other way. That

1 2



cuts in favor o f jurisdiction, because the state officials know that the federal government 
considers the Black to be like the Kandik and Nation, and if it asserts a claim on those rivers, it 
will most probably assert a claim on the Black. But the United States has never, so far as the 
record shows, expressly asserted a claim on the Black, which cuts against jurisdiction.

Arguably under our decision in Shultz v. Department of Army, [FN26] the United States has not 
done enough to make a cause o f action regarding the Black River to accrue, for purposes o f the 
statute o f limitation. But it is possible that a claim is substantial enough for jurisdiction even if 
limitations against a private litigant has not yet begun to run. We distinguished between 
easement cases like Shultz and disputes over title that would give rise to possessory rights in 
Michel v. United States. [FN27] Also, because Congress in 1986 eliminated the Quiet Title Act 
statute o f limitations where state governments bring the suits, the "claims an interest" language 
in the jurisdiction-granting subsection [FN28] has been cut loose from the 
jurisdiction-terminating provision barring private actions unless brought within twelve years o f 
"the date upon which it accrued." [FN29]

FN26. Shultz v. Department of Army, 886 F.2d 1157 (9th Cir. 1989) (even building a 
fence, gate, and guardhouse were not enough to put a person on notice that the army 
claimed the right to control a right of way).

FN27. Michel v. United States, 65 F.3d 130 (9th Cir. 1995).

FN28. 28 U.S.C. § 2409a(a).

FN29. 28 U.S.C. § 2409(g).

We have held that the statute o f limitations portion o f ine Quiet Title Act "does not require that 
the United States communicate its claim in clear and unambiguous terms," which argues in favor 
o f jurisdiction, but that a cause o f action does not accrue for limitations purposes "when the 
United States' claim is ambiguous or vague." [FN30]

FN30. State of California v. Yuba Goldfields, Inc., 752 F.2d 393, 397(9th Cir. 1985).

Our recent decision in Leisnoi [FN31] seems to us to be an insuperable barrier to jurisdiction 
regarding the Black River. Leisnoi holds that because subsection (a) o f the Quiet Title Act 
requires that title be "disputed," [FN32] there must be a dispute between the United States and 
the plaintiff in the Quiet Title Act suit. [FN33] There has never *1165 been a dispute between 
the United States and the State o f Alaska over the Black River. The United States reserves the 
right to start a dispute, and has not disclaimed any interest. There may well be a dispute at some 
time, considering that the federal position on the Black simply followed the administrative 
determination on the Kandik and Nation, and it has taken conflicting positions on those rivers. 
But whatever dispute there may be, it has not yet occurred. The express federal reservation of 
rights is not to revert to a position previously held, as with the Kandik and Nation, but to adopt a 
position never previously taken.

13



FN31. Leisnoi, Inc. v. United States, 170 F.3d 1188 (9th Cir. 1999).

FN32. 28 U.S.C. § 2409a(a).

FN33. Leisnoi, 170F.3dat 1191-92.

This is not to say that the State o f Alaska ought not to be able to sue to quiet title in the Black 
River. Arguably it should. Forty years after statehood, it ought to be able to manage its property 
knowing what is its property. And the litigation, if there is to be litigation, ought to take place 
while witnesses with personal knowledge are still alive to testify. The district court's concerns 
about the federal "dog in the manger" posture are well taken. But the statutory language as 
construed in Leisnoi nevertheless leaves the district court without jurisdiction to quiet title in the 
Black River. A title cannot be said to be "disputed" by the United States if it has never disputed 
it. The statute as it stands does not enable us to repair this practical problem. We are compelled 
to reverse the district court's judgment insofar as it spoke to the Black River, and remand the 
case so that the claim can be dismissed for lack of jurisdiction as to the Black River.

13. Indian lands.

The United States argues that, to the extent we affirm, the district court should be required to 
reword its judgment to exclude Indian lands from its scope. The Native corporations have not 
appealed.

The United States argues that because the Quiet Title Act does not permit suit against it to quiet 
title with respect to "trust or restricted Indian lands," [FN34] the district court erred in not 
entering a judgment excluding such lands. [FN35] The United States did not plead or otherwise 
allege that there are any trust or restricted Indian lands affected by the judgment, but its answer 
did say that "preliminary research indicates the possible presence o f individual landowners or 
Native allotment claimants on the specified rivers."

FN34. 28 U.S.C. § 2409a(a).

FN35. Appellant's Brief, 40-41.

[9][10] A "colorable" claim that land is Indian trust or restricted land defeats Quiet Title Act 
jurisdiction, but a claim that is not even "colorable" does not. [FN36] There can be no Indian 
lands in the bed o f a navigable river, because such underwater lands as a matter o f law were held 
in trust for the state by the United States prior to statehood, and passed to the State o f Alaska on 
statehood. [FN37] The Alaska Native Allotment Act did not reserve title to submerged lands for 
future allotment awards. [FN38] Lands granted as Native allotments exclude lands under 
navigable waters. [FN39]

FN36. State o f Alaska v. Babbitt, 182 F.3d 672 (9th Cir. 1999).

FN37. Montana v. United States, 450 U.S. 544, 551-52, 101 S.Ct. 1245, 67 L.Ed.2d 493
14



(1981); Shively v. Bowlby, 152 U.S. 1 ,49 , 14 S.Ct. 548, 38 L.Ed. 331 (1894); Pollard v. 
Hagan, 44 U.S. (3 How.) 212, 11 L.Ed. 565 (1845).

FN38. 43 U.S.C. §§ 270-1, 270-3 (1970) (repealed in 1971).

FN39. In re Frank Rulland, 41 IBLA 207 (1979); In re Hermann Kroener, 124 IBLA 57, 
62 (1992); State o f Alaska, 119 IBLA 260, 271 (1991).

There being no colorable claim to any Indian lands in the beds o f the Kandik and Nation Rivers, 
the district judge did not err in rejecting the United States' proposed language in the judgment.

*1166 CONCLUSION

The judgment is AFFIRMED with respect to the Kandik and Nation Rivers and REVERSED  
with respect to the Black River. As to the Black River, the matter is remanded to the District 
Court with instructions to dismiss for lack o f jurisdiction.
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H.R.2884
Energy Act of 2000 (Enrolled Bill (Sent to President))

T IT L E  V—ALASKA  STATE JUR ISD ICT ION  O VER  SM A LL  H Y D R O ELEC TR IC  PROJECTS

SEC. 501. ALASKA STATE JURISDICTION OVER SMALL HYDROELECTRIC 
PROJECTS.

Part I o f the Federal Power Act (16 U .S.C. 792 et seq.) is amended by adding at the end the 
following:

SEC. 32. ALASKA STATE JURISDICTION OVER SMALL HYDROELECTRIC 
PROJECTS.

'(a) DISCONTINUANCE OF REGULATION BY  THE COMMISSION- Notwithstanding sections 
4(e) and 23(b), the Commission shall discontinue exercising licensing and regulatory authority under 
this part over qualifying project works in the State o f Alaska, effective on the date on which the 
Commission certifies that the State o f Alaska has in place a regulatory program for water-power 
development that-

'(1). protects the public interest, the purposes listed in paragraph (2), and the environment to 
the same extent provided by licensing and regulation by the Commission under this part and 
other applicable Federal laws, including the Endangered Species Act (16 U.S.C. 1531 et seq.) 
and the Fish and Wildlife Coordination Act (16 U.S.C. 661 et seq.);

'(2) gives equal consideration to the purposes o f -

'(A ) energy conservation;

'(B ) the protection, mitigation o f damage to, and enhancement of, fish and wildlife 
(including related spawning grounds and habitat);

'(C ) the protection o f recreational opportunities;

'(D ) the preservation o f other aspects o f environmental quality;

'(E) the interests o f Alaska Natives; and
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'(F) other beneficial public uses, including imgation, flood control, water supply, and 
navigation; and

'(3) requires, as a condition o f a license for any project works--

'(A ) the construction, maintenance, and operation by a licensee at its own expense o f 
such lights and signals as may be directed by the Secretary o f the Department in which 
the Coast Guard is operating, and such fishways as may be prescribed by the Secretary 
o f the Interior or the Secretary o f Commerce, as appropriate;

'(B ) the operation o f any navigation facilities which may be constructed as part of any 
project to be controlled at all times by such reasonable rules and regulations as may be 
made by the Secretary o f the Army; and

'(C ) conditions for the protection, mitigation, and enhancement o f fish and wildlife 
based on recommendations received pursuant to the Fish and Wildlife Coordination Act 
(16 U .S.C. 661 et seq.) from the National Marine Fisheries Service, the United States 
Fish and Wildlife Service, and State fish and wildlife agencies.

'(b) DEFINITION OF 'QUALIFYING PROJECT W ORKS’- For purposes o f this section, the term 
'qualifying project works’ means project works-

'(1) that are not part o f a project licensed under this part or exempted from licensing under this 
part or section 405 o f the Public Utility Regulatory Policies Act o f 1978 prior to the date o f the 
enactment o f this section;

'(2) for which a preliminary permit, a license application, or an application for an exemption 
from licensing has not been accepted for filing by the Commission prior to the date o f the 
enactment o f subsection (c) (unless such application is withdrawn at the election o f the 
applicant);

'(3) that are part o f a project that has a power production capacity o f 5,000 kilowatts or less;

'(4) that are located entirely within the boundaries o f the State o f Alaska; and

'(5) that are not located in whole or in part on any Indian reservation, a conservation system 
unit (as defined in section 102(4) o f the Alaska National Interest Lands Conservation Act (16 
U.S.C. 3102(4))), or segment o f a river designated for study for addition to the Wild and 
Scenic Rivers System.

'(c) ELECTION OF STATE LICENSING- In the case o f nonqualifying project works that wouid be 
a qualifying project works but for the fact that the project has been licensed (or exempted from 
licensing) by the Commission prior to the enactment o f this section, the licensee o f such project may 
in its discretion elect to make the project subject to licensing and regulation by the State o f Alaska 
under this section.

'(d) PROJECT WORKS ON FEDERAL LANDS- With respect to projects located in whole or in 
part on a reservation, a conservation system unit, or the public lands, a State license or exemption 
from licensing shall be subject to~

\
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'(1) the approval o f the Secretary having jurisdiction over such lands; and

'(2) such conditions as the Secretary may prescribe.

'(e) CONSULTATION WITH AFFECTED AGENCIES- The Commission shall consult with the 
Secretary o f the Interior, the Secretary o f Agriculture, and the Secretary o f Commerce before 
certifying the State o f Alaska's regulatory program.

'(f) APPLICATION OF FEDERAL LAWS- Nothing in this section shall preempt the application o f 
Federal environmental, natural resources, or cultural resources protection laws according to their 
terms.

'(g) OVERSIGHT BY  THE COMMISSION- The State o f Alaska shall notify the Commission not 
later than 30 days after making any significant modification to its regulatory program. The 
Commission shall periodically review the State's program to ensure compliance with the provisions 
o f this section.

'(h) RESUMPTION OF COMMISSION AUTHORITY- Notwithstanding subsection (a), the 
Commission shall reassert its licensing and regulatory authority under this part if the Commission 
finds that the State o f Alaska has not complied with one or more o f the requirements o f this section.

'(i) DETERMINATION BY  THE COMMISSION- (1) Upon application by the Governor o f the 
State o f Alaska, the Commission shall within 30 days commence a review o f the State o f  Alaska's 
regulatory program for water-power development to determine whether it complies with the 
requirements o f subsection (a).

'(2) The Commission's review required by paragraph (1) shall be completed within 1 year o f 
initiation, and the Commission shall within 30 days thereafter issue a final order determining 
whether or not the State o f Alaska's regulatory program for water-power development complies with 
the requirements o f subsection (a).

'(3) If the Commission fails to issue a final order in accordance with paragraph (2) the State o f 
Alaska's regulatory program for water-power development shall be deemed to be in compliance with 
subsection (a).'.

T IT LE  V I—W EATHER IZA T ION , SU M M ER  F ILL , H Y D R O ELEC TR IC  L IC EN S IN G  
PROCEDURES , AND INV ENTORY  OF O IL  AND GAS RESERVES

SEC. 601. CHANGES IN WEATHERIZATION PROGRAM TO PROTECT 
LOW-INCOME PERSONS.

(a) The matter under the heading, 'Energy Conservation (including transfer o f funds)' in title II o f the 
Department o f the Interior and Related Agencies Appropriations Act, 2000 (113 Stat. 1535,
1501 A -180), is amended by striking 'grants:' and all that follows and inserting 'grants.'.

(b) Section 415 o f the Energy Conservation and Production Act (42 U.S.C. 6865) is amended—

(1) in subsection (a)(1) by striking the first sentence;

(2) in subsection (a)(2) by~

of9 4/25/2002 12:27 PM
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November 19,1996

Honorable Lore®. Leman 
Alaska State Semite

Honorable Joe Green 
Alaska House o f Representatives
'Stale Capitol .......  ....." ' • •  —

A 1 ^ 9 9 ^ . l W - r - • «  —  —  '• -
ReCiNsvigabk Waters o f Alaslw ;/,«

Dear Senator Leman and Representative Green:
vm\ * . . . •

W c arc -writing to respond to ths ten questions you posed. about the stete’a' . 
navigable waters m yom ;l$ ter  o f  A p ril4 7 ,1996, The questions me reprintedbelow with 
the responses. Please do not hesitate to contact us ify o n  would like any further 
information.

Q uestion 1 . Background mforasatsca regam&tg tie® atnfer’s Babusergcd landbs 
and navigable w aters jurisdictions and ownership authorities and rapm w ibffitk* 
that are founded in statute and the constitution.

.  .
A nsw er There are several general principles o f  states’ interests innavigable 

waters: i ; •
C * •. . *

A. Title: The state has title to lands underlying inland navigable waters and die 
territorial sea.

Alaska , owns the submerged lands underlying navigable waters and between. 
nvan high and mean low  tide within its boundaries by virtue o f  the equal footing 
doctrine, .cUnder tbe equal footing doctrine, new  states created Loin federal 
territories are admitted to the Union with all o f tbe powers o f sovereignty and 
jurisdiction that pertsm to the cnigmal states. U pco4be adm ission o f & state to tbe 
Union, the title to Hmds underlying navigable waters witirin die state passed to the

to-C3JLH • ^ K ^ i l t d ' f t n i c c v t V O p a B t f l i y  C .O .
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stats as a matter o f constitutional right, subject onh to the paramount federal 
power to control the waters far navigation in interstate and foreign commerce.

Alaska owns the submerged lands from mean low  tide seaward three m ilw  
by virtue o f the Submerged Lands Act o f 1953, 43 U .S .C  §130^  made applicable 
to Alaska in section 6 (m ) o f  the Statehood A ct This land does not pii&s under dice 
equal footing doctrine. The Submerged Lands Act also includes lands underlying 
inland navigable waters and between mean high and low  lido, but this was 
unnecessary, because states take tide to these lands automatically.

  Prestatehood resertadw is o f f a t e i l  land taiyTav^tfOffie impfltftWsWe"
' title." Despite the eqtuFfboting do&rine-ahd fbi^ubm crged LittaJ* Act, t f e  United 

States claim* title to much o f die land underlying navigable watcrwnya within the 
25% o f  Alaska that the federal government bad in reserved status at statehood. 
This issue is governed by fee Utah Lake case, Utah Division o f State Lands v. 
United States, 482 U .S. 193 (1987). Ia Utah Lake the Court noted feat when 
Congress attends to convey submerged lands in a territory to a private p arty ,of 
neoessity it must also intend to dsfWat the fixture State's claim  to the bmd, but when 
Congress reserves land to itself; it may cu» also intend to defeat a fimtre State's 
title to the J p d . 4S2 U^-. at '202. The Court held feat even,assuming that a 
reservatk^ could tide, fee D fetedStates coul^ not tim w that Congress 
intended this result as to Utah Lake, Id. i t  203. The Court held feat tbe United 
State* would have to. overcome fee gfnmg pcesmnprion against such a conclusion, 
a&d. establish two points w ife respect to fee withdrawal araTreservuticm: (I) feat 
Congress clearly intended to include submerged lauds in fee withdrawal, and (2 ) 
feat Congress afifematively intended to defeat fee fixture state's tid e to fee  
submerged lands. In  Utah Lake, theCourt held that fee United States did not 
establish that Congress had intended to include the lake bed.in the reservation, 
despite the feet feat the purpose o f the reservation was to preserve fee  lake for a 
reservoir. s

The nplaxvi.owQer holds tide to lands underlying raransvigable Waters to fee 
m idpointof fee waterway. , .

3. Tks standardfor determining i f  an inland voter is navigable: ■■

For purposes o f  title to submerged Iunds, water* are navigib lc id  fiw t wfeea . 
feey are used or susceptible o f being used in their natural sod ordinary condition 
as highways for oommerce over winch trade and travel m ay be conducted. Untied.
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Stales v. Holt State Bank, 270 U.S. 49, 56 (1926). Because Alaska took tide to all 
lands underlying navigable waters st statehood, to establish its title, the state must 
prove that a waterway te ll within this definition on January 3 ,1939.

C. The Public Trust Doctrine:

The public trust doctrine holds that title to lends under navigable waters is  a 
title held in trust tor the people o f the state, that they may enjoy the navigation o f  
the waters, carry cm commerce over them, and have the liberty o f  fishing therein, 
freed from the obstruction or interference o f private pertiea. Ultnais Central R.R.

 Co. v. Illinois, 146 U.S. 387; 452<1892). The Alaska Seprtng-Coartm lopted the
public irtfef da^rirto'as’eiE m nated^ in CWC'FlsheHes~Inc7v,::'7
Bunker, 755 P.2d 1115 (Alaska 1988){hoIding that state tiddands are conveyed 
subject to die public trust easements for navigation, commerce, and fishery); but 
compare Hayes v. A.J. Associates, Inc. 846 P.2d 131 (A btda 1993Xmimng is  not a 

. . . .  ..pubU clsurtptn^^

The Alaska Constitution provides protection* similar to the common, law  
public trust doctrine. Article VUI, section 3 states that
1 ! ** ’* '• "* *. ■ V* V  1 . * .** i’ 1 ’ • •"* ’•' *

'Wherever occm im g in tiiarntttiral state, fish, wfidK^,and 
waters are reserved to the people for common use. -

After reviewing the public treat doctrine in Owstchsk v. Slate, Guide Licensing, 
165 P.2d 483 (Alaska 1988), die Alaska Supreme Court explaned that "the 
common use clause was intended to engraft in our constitution certain trust 
principles guaranteeing access to the fish, w ildlife and water reaouroca o f the 
state." * .

Article V3II, section 14 states; • •

Fre^acccss to-tito navigable-orpublic w ste a o f flic State, as 
defined by die legislature, shall not be denied any citizen, o f  
the United States or resident o f the State, except that fee  
legislature may be general law regulate and lim it such access 
for other beneficial uses or public purposes.

Pursuant to this grant o f fcdhority/the Alaska State Legislature defined  
"navigable waters" very broadly, much more broadly than the federal definition o f
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navigable waters for tide proposes:

"navigable w u r a ’ means any water o f (be state fboning a river, 
stream, lake, pond, slough, creek, bey, sound, estuary, inlet, strait, 
passage, canal sea or ocean, or any other body o f  water or waterway 
within tbe territorial limits o f the state or s e le c t  to its jurisdiction, 
that is navigable in  feet J5w any useful public propose, including but 
not limited to water suitable fro commercial navigation, floating o f 
logs, landing and takeoff o f aircraft, and public boating, trapping, 
hunting waterfowl and aquatic animals, fishing, or other public

 .............  recreational proposes. - • • •    — ------------
~ \ r c * * : -  i r «  & a s u  n r r \  •*— .*• * r  r2:.r".-;:c

AS 38.05.365(12). Hus section defines the types o f waterbodies in Alaska 
available for public use under Alaska statutes. Tbe Legislature flgthcr interpret ed 
die oonstitroicmal protections for pubHc use o f the waters in  an act relating to the
navigable or pubHc waters o f tbe state, declaring in  the preamble that

. *vr.vx. .•*»• •; • ;

•r (a) • The people o f the state have a constitutionaliight tofree access to 
the navigable or public waters o f the state.

(b) Subject to the federal navigational servitude, the state haafuIL power 
and control o f a fia f the navigable orpabHc wafers o f $ c  state both 
meandered and urHneandered/Jtsd ithchla and canixoj& -all navigable or 
pubHc waters in  trust for die nae. o f the people o f  d ie rtafc,

(c) Ownership o f land borderingnavigable or public waters does not 
grant an grohyrive right totbfi use o f  tbe water and any nghte o f title to tbe 
land below the rrdmmy  high, water mnric are subject to  the righto o f the 
people o f the state to use and have access to five water for recreational 
purposes or any other public purposes for which tbe water is used or 
capable o f being used consistent with the pubHc trust

■ (d) .."/This Act may not be construed to afiectar abridge valid existing 
„ rights or create any right or privilege to thepnbH ctocroaioir enterprivate

l a n d . - •„ .; ••

85 SLA chap. 82, codified as AS 38.05.128 (Under this statute obctructkm or 
interference with passoge by a member o f  the pubHc on any navigable water is a 
class B misdemeanor). Tina, under the Alaska Constitution and this statute, any
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surface wate. 8  capable o f use for tbe public defined in  AS 38.05365(12) are 
available to tbe public, regardless o f strtttmbed ow nm hjp. Snob public use is not 
considered a taking and is not subject to inverse condemnation action. Private 
ownership ia sabjcct to the public rights that arc protected by tbe public trust Tbe 
precise scope o f the public rights is undefined, however. Wfcfle fee public clearly 
has tbe right tn navigate such waters, courts in  Alaska have not pddrrgsed whedver 
this right includes fiildng from the banks, portaging around obstacles, or camping 
bdiow crdloEiy high water.

D. Federal authority to regulate navigable waters.

■ ■ •••. • : • Sdriftffcd&fal agencies h*v6 i^ttddttgii® iO M  governing airtmtiw7'
on navigable waters flowing through federal lands. Tbe extant o f tfceir 
authority to do so is unclear. In some instances tbe agency may have 
Commerce Clause authority, e.g^ m ptmndgaring regulation to implement 
envinm m aital Urws. Tbe mere difficult question, however, is tjie scope cd' 
an agency’s  authority whose mandates are not direcdy related towater, but 
s e  tied to land management, rocb as the National Forest Service,' the 
National Park Service, die Bureau o f Land Management, etc. The Court o f 
Appeals for die Eight Circuit has beld tisst wane agaaaesm ay ruguLste nan- 
pubiio lands under ttic Property U sase if  tbe activities could'ragatively 
afiect the propose o f the reservation (for example, a'pemari. could not dioot 
ducks from a navigable lake wftitm a wilderness area where fins activity 
was prohibited). In Alaska, the more common scenario is nil agency ■’ 
restricting access oa  navigable waters within the reservatioiLXe. requiring a 
permit to conduct commtrcial activity on a w nerw ay. The extent o f agjsscy 
authority to restrict access depends on die authority Congress has delegated, 
to die agency and oh the impact o f the activity on the land values protected 
by the reservation.,

Question 2 ; Procedures Involved In asserting navigability and J>ute4it2e and 
management o f navigable watarii and ride and cubei«rged landa.

A nsw er If the state believes d o t a  waterway- is navigable that it therefore 
owns the underlying lands, it simply acta as the ow ner ft < k^  not attempt to get a 
court judgment bafbn; assuming jurisdiction or undelraddag any activity absent 
some dispute as to titie. If the state determines that a court judgment to qoict tttio 
is necessary, die Btatcmay pursue such a judgm ent I f state title is  challenged by  
the United States, the state must file suit under die Quiet Tide Act, 28 U.S.C.
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2409a. Under die Quiet Title Act; the federal district c-ozrt w ill not have 
jurisdiction unless the state gives die United States 180 days notice o f its intent to 
file suit before filing Ihe complaint In answering die complaint, the United States 
n a y  disclaim interest in all or part o f die lands described in  tbe comptoint, and the 
court w ill enter judgment quieting tide in the state to these tends. Generally, the 
parties w ill hold a trial to detennme the navigability o f a waterway in order to 
establish title to disputed submerged lands, unless die United States’ claim to
ownership is baaed <sk something other than tbe issue o f  BAvigabiltry. If; fhr 
example, the United States claims ownership by virtue o f  a prestatebood 
withdrawal, the issue may be resolved by a motion for summary judgment

federal government in stato court

Questions 3: D escribe existing Jurbdictioaal and ovnaerrbip conflicts invoM ng 
tide.and submerged lands and navigable waters and your departm ent’!  rale to 
addrcwlag these ccufKcia. ?

Answer
A. Ownership oceoiHcts î Any conflict u to o w n a sh ip  o f subroerged lands most 
likely «  based upon one o f two issues: whether the and* undalay navigable 
waters cm jwmaiy. 3, 1959, or whether the United Stales defeated the state’s title to 
submerged lands through a prcrtctebeod withdrawal. Soe er^lanariona o f them  
principles under the answer to question ! and a description o f  fhe litigation under 
the smewer to question 4. •.

B. Jurisdictional conflicts: The issue o f the boundaries o f state and federal 
jurisdiction over various activities on navigable waters is  not precisely dear. 
According to the United States Supreme Court, states take tide to submerged lands 
st statehood because (he sovereign needs to control navigation, fishing, and other 
commercial activity an rivers and lakes. Utah Lake, 482 U .S. at 195. Further, in  
confirming and conveying title to submerged lands in  states in the Submerged 
i-W fl A ct o f  1953, Congress purported to grant not only title, but also the right 
and power to manage, administer, lease,- develop, and use fee submerged lands raid 
natural reaounes in  accordance with applicable state law. 43 U .S.C . § 1301.

Nevertheless, the United States bas soroe authority to regukte activities cm 
navigable waters. The extent o f this authority ia not entirely dear kod depends 
upon fee nature o f  tbe activities. Congress has authority under the Commerce
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Clause to regulate econom ic activity that substantially effects interstate commerce. 
For decades the Supreme Court interpreted tina sutharity very broadly, but lately 
has demonstrated that the authority has limits. See United Stoics v. Lopez, 113 
S.C t 1624(1993XCongt«ss had tithed to establish that regulating firearms within a 
school zone is within its commerce clause authority). Tbe success o f any 
challenge to Congress' commerce clause authority to regulate navigable waters 
would depend greatty on the facts, on the necessity o f  the regulation to keep 
navigable waters open for commerce, or on the Impact o f tbe regulation on  
interstate commerce.

—   The Court o f Appeals fbc Eighth Circuit bar rated th tt Congress*  ------
*'- property 'clAusepower can extend offfederalTendi under certain circuhtjGtnccs.

The cases hold that Congress* power to protect pabHc Und •rfands to regulation o f  
conduct an or o il  the pubhc land that would threaten the designated purpose o f  
federal lands. Thus, for example, in Mirmesotay. Block, the court held that the 

. United States had authority to prohibit tire use o f motorboats on waters subject to 
state jurisdiction within, the borders o f the Boundary Waters Canoe Area 
W ilderness. 660 R 2d 1240 (8 th Car. 1981), c e r t denied, 455 U .S. 1007 (1962). 
Under this principle, federal agencies would have authority to regulate activities 
o ff fcderaUands i f  Congress ha»givea them  authority to promulgate regrdstioas to 
promote A c purposes o f the reservation. The purjwrtc o f t i»  i]i^ o l« io ia  woiild 
have to have a fairly direct connection to-the federal designation, o f  the! land.

Although not entirely dear, existingNintirCircuit caw* suggest.thsttbe~  -  - - - - -  — ' ----------- ^  ----- ------tn .- -  » / _ L  ^
e.g., US v. Lindsey, 595 F.2 d 5 (9th Cir. 1979) (iqrholding federal regulatory 
authority to proHbfr camping and b d liin g  fires on stato-owncd rivex beds within. a 
NBifocal Forest in order to protect adjacent federal property from physical harm).

As to particular conflicts, the Departments o f Fish and Game and Natural 
Resources inform the Department afLafcf when conflicts arise! The agencies w ill 
litigate i f  necef-sary, bur look for other resolutions «* welL
i • . * . . . . .

Question 4: Tbe status o f existing fitigattoa.
\ '• ' • J i

Answer • ■ *....................................................................... ...........

a. Kandik, Nation, sod B lack  A laska*  i^ ^ 5 t e f M :(Uhited States » 
District Court N o. A 93-437 CV (JKS) (Judge Singleton); Ninth Gir. N o. 94-36176
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state's attorney- Bonnie Harris; U.S.' attorney: Bruce Landau.; Doyon's attorney: 
Nstium Bergesbevt). Tbe state filed sail in November 1993 to quiet title to three 
rivers in northeast Alaska. The federal government has previously detennincd that 
all three rivm , ihit Kandik, fee Nation, and the Black, are navigable.

Tbe United States moved to dismiss, churning that die state bad not 
properly established that tits United States disputed tide md that thnefbre the 
Court had z» jurisdiction to hear tbe esse. Thr, Court denied this morion, agreeing 
that tbe mere possibility that the Lhrted Stales mi^ht own fits? riverbeds conptiiared 
a cloud on the state's tide sufficient to trigger fixe waiver of sovereign immunity in

— ...........  the Quiet Title A ct The United State? appealed tkedectsicn to  the* Ninth Circuit'' “
i? / ; : - -  t : z : • •  "A r : ‘*7 r ~ '  ; . v i r “A  m  c - t ^ l  m

The Nlmh Circuit ruled in faro* uf the bchfing that the United Shrtct
did not have a right to appeal until the dedsuwi tester* &e District Court is final, 
that is, until the District Court (fertanmnes tbe underlying navigability claim. Back 
before tbe . district court, the United States moved for ccrtificahon for aa 
interlocutory sppcaL The court demod the morion. Tbe United.States answered 

‘ the comj&aint, but refused to admit or deny that the relevant rivers arc navigable. 
Consequently, tbe state moved for judgement on the pleadings, winch fix court 
granted. The UmtedStatev h as.^ea led  thc judgment to the Ninth Circuit

b. RL0 82: State o f Alaskav. U flted States, United. Sjfetes District Court, , 
A87-^50-CV (HRHJj (State's attorney: Joanne Grace; U.S. attpnieyr Bfuce 
Landon; Intervener Arctic Slope Regional Carp, attorney: David Crosby). The 
state brought this action in 1987 to quiet titk: to the lands underiying inland 
navigable waters in an area withdrawn in 1943 by Public Land Order 82 (PLO 82). 
The TTnitcsd̂ Stabes. Supreme Court has held that tide to submerged lands passes to 
new states st statehood as a matter of constitutional grace under the equal footing 
doctrine. At stake in fins care is tiile to tbe lands underlying the navigable: waters 
on 48 million acres in Northern Alaska. TheUnited States montaiiifl that the 
submerged lands withmPLO 82 did not pass to the state because the area was 
reserved at statehood (the reservation was revolted in 1960). The state argues that 
the United States has sot overcome fixe Strong presumption against finding that 
Congress intended both to reserve the submerged lands and to. defest state title to
them .'.I- .

Arctic Slope Regional Cooperation intervened in the case because it  claims 
an interest in the submerged lands as weiL The parties completed briefing in  1993 
and presented oral argument in  1994. The court issued & dcdsioa in 1996,



MO1 '-20-1996 09=43 FRO M  TO   2581642 P. 10

11/19/08 TOB 17:34 FAI 907 463 2073 ALASKA Atf UUiU. a  a «m >

Hon. Lore®. Leman November 19,1996
Hon. Joe Green Page 9

granting suznmaty judgment to tbe slate. Several months after the court issued its 
opinion, the United States filed a motion to dism iss the case. It argues &«t the 
state did not give proper notice before bringing its qoiet title claim, and that 
therefore the court never had jurisdiction, over the care. This motion is  pending.

c. Disktnn Sands case: United S ta tu  v. Alaska, No. 84, Original, 
United States Supreme Court (State's attorneys: Tam Kocster, John Briscoe, 
Joanne Grace; U .S. attorney Mike Reed). The United States filed this caw  in 1979 
to determine the boundary between state sod federal submerged b ask  along the 
BeaefbrtSca, The Stete cmnHerclajmfid, raising tbs im e  o f title to tbe submerged 

•• within the Boundarierof thrNaticoad Petroleum Rcstxverandttse Arctic
' Nirfton&lWlMlrfs^Refnge. The Lttntfed$tate3 Sujfreme Court appointed ^Special' 

Master to hear evidence and mufe recommendations in a report The Master,
Keith Mann, issued die report in  1996, recommending that the United States 
prevail on ah issues except title to the submerged lands m  ANWR. The parties 
hare briefed their exceptions to the report, and the Supreme Court w ill hear oral 
argument hffthfl Spring o f 1997, aitdissue a derision thereafter.

d. NPRA case: State v. United States, U .S. District Court No. A83-343-CV  
(JWSXState's attorney: Joanne Grace; U:S^ attorney: Bruce Laudon; Intavenor . 
Arctic Slope Regional Corp. attorney: David C m by). Tho State, o f A ladai filed  
(his case m federaldistriot court in  1983 to quiet tide to the Isolds underlying 
certain navigable Writers withm dteN stional Petroleum Reserve (NPRA); to enjoin 
disbursement c f  proceeds received by the United States in  disposing o f  interests in 
thjse lands, in cfe'feg  proceeds o f pextam oiland gas lease sales;.sod for damages. 
The state's claims prerent drree issues: .

(1) Did titip to  to* laads tmdeiiying navigable water* within NPRA paas to toe 
state at statehood?

(2) I f  titie-to the lands underlying navigable waters within NPRA passed to the 
stete at statehood, are the waterways at issue navigable?

(3) I f  the rtate has tide to lands underlying toe waterways at issue, has toe state 
been damaged and to what extent?

The care b»i been stayed pending a decision by toe United States Supreme 
Court in United States v: A la sk a ,^ . 84, Original w hich involves the same parties 
and raises toe sam e primary itsoe, among others. The Supreme Court’s decision in
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Original 84 w ill determine tbe result in this case.

e. M oose Creek case: John Brown v. Stale o f Alaska, Department o f 
Natural Resources (Alaska Superior Coart no. 4FA-93-2269 CIV (Fairbanks, 
Jodg* Hodg«»); State's attorney: l i u  B. Nelson; appellant's attorney: none (pea 
se). John Brown appealed foe stem's denial o f a mining permit to conduct wedc 
os his mining claim  on M oose Creek, located in the Kantuhna mining area. 
Because the issue o f whether M oose Creek is navigable and whether the 
submerged Igndti are owned by the state is unresolved, the state denied the permit 
The qtBte withdrew an earlier navigability determination because it was based an 

— - —  insufficient data. A M thjnal etady and expew iitoreof state resources over severer 
' ‘ ‘ years wonld'bc necessary to mako trhSwg&ifiiy'dttcnnmatictfi:- ThcTkiris»nb

Superior Court w ill decide whether the state abused its discretion in  withdra wing 
its previous navigability determination and deciding not to spend its limited time 
and resources on. this particular creek at this time. Briefing is complete and a 

.derision is  pending.

’ Qvestloa 5: How many acres of tide and submerged lands exist ia Alaska?

N o cn e  knriws precisely tbs ocze»ge,of submerged lands in  Alaska, bat 
according to a rouj^ estimation by the Department ofNatnral Resources, Alaska 
has 1 4 - Ifi ndUion, acres o f submerged lands underlying inland nsndg&hle. waters 
and 46 m illion acrefl o f land undjrfyiag tidelaads sad  the seA oat to tW three-mile 
hmit . ‘ . . . .
Question €a W hy has the state decided not to participate th the N avigability  

Task Force process offered by the Department of Interior?

The state did not participate in the Navigability Task Force process with the 
Department o f  Interior until foe navigability program was deleted from the DNR  
budget by the legislature as o f Inly 1, 1995. W ithout fowling, the slate’s 
participation was curtailed and the Task Force ceased to ex ist When approached 
to reestablish the Task Force in 1996, foe Department o f  Interior sought z  
commitment from thc state that fim dlngwoald be corrtrrand past the coachaaon. o f 
foe fiscal year. Since the state am id not make such a commitment, foe Task Force 
has not been reinitiated.

Question 7: D N R  has a centralized navigability data base. Is that data base 
cum m t?
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DNR has been working to keep its data base current B y its nature, it is aa 
ongoing process, but DNR ia now cspaadiag, nnproving, &x' ipdatmg its 
navigability data base. It i* in the proc«s* o f tying it together w ith otfasr databases, 
such as its hydrology database, This information is available to tbe public* at 
DNR, ami DNR is considering making some or all o f the informatian available cm 
the Internet

Q uestion*: I f  the Deportm ent o f Interior and the jfcperfm ent o f AgricnK are 
contfnse is  their attempts to lm pieaseat regulatory control over m ost state and 
private lands and navigable w aters within Alaska through ib d r  proposed subsistence
rygnUtions, what strategy has been.adopted to d ear tttte-am isbuaagem eat  —
jurisdiction oyer m ajor,navigabie waters }n A laska J-AM urdag that ih e  state’5  T • 
interests arc best protected if w e have title to submerged lands, it  seem  prudent to 
expedite that process over major systems aa qokkiy as poariWe rather than w ait until 
the Inevitable conflict occurs and the state b  limited in its litigation options.

Although the Ninth Circuit dedric®. in tbe Katie lobn casespecifies that
 "pubHc lands1' subject to federal subsistence regulator jffiah  and Wildlife include

mvigable waters in  which the United States has a reserved WHlcr right, the federal 
agencies already had asserted sotfceaity over normavlgaMe waters flowing, on 
federal lands. Tberefbr£,tfce federal sabw stocu bottrd w illregulatefisheries in 
both navigable and nonnavigable waters within federal areas set apart for a use 
tfaatrequiies reservation o f water. According to die advance notice o f rulemaking 
that the agencies have published, these areas include all NationalParie*,.all 
National Preserves, all National W ildlife Refbges, all W ild sod Scenic River 
Systems, tbe National Petroleum Reserve, Conservation and Recreation Areas, and 
neariy all waters within the Chugsch and Tongcss National Forests, totally. 170- 

• 180 rmflion acres, about half the state, h i these areas, ctate assertion o f  title to the 
submerged l«od3  w ill not effect federal authority to regulate fisheries. In other 
federal areas, i e .  BLM lands, the Ktfhcrily of& e federal subsistence board is 
limited to aommvigabk T/aters, The state has no policy or plan, to qmct tida to tbe 

' waters in these areas, because to date the federal subsistence boardhas not issued 
regulations for thcsc.areaai that differ rignrfioandy from the state regulations.

Question 9; W hat is b d ag  done to review navigability determlaatM cu and 
conveyances prior to th e uGutk9U »’* ruliag? - .

The United States w ill notiwonsader navigability o f waterways it already 
has conveyed wifhpct the consent o f the canveyec. The Department o f Natural
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has conveyed without the consent o f the conveyed. The Department oTNataral 
Resource* hax been attempting to negotiate consent with m e  Native 
corporations, and h u  been soccessfial in one case to date.

Q uestion 10: Explain what inter-agency process is utilised within the Adm inistration  
to p rioritk s navigability assertions and qstet title action*,

Siaoe tbe legislature funded a ncvigabdity program in tbe supplemental 
budget last spring, * group o f state employees with representatives from the 
Departments o f Fish snd Game, Natural Resources, and Law have been meeting
periodically. The group has. identified navigable waters hfweaxclating to tide,______

. ... ? jtn i^ ic fio ^ a a d  <wc«» that it coujad^-^o^bepriojjties for the,state, an d is.in fh e : 
process o f identifying particular watenvnyi that the state could xu& as bases for 
litigating these issues.

We hope that this sufficiently aarwera yemr questions. Again, plc*s* let us know
i f  w e tan provide father infonnatioa.

Yeay truly yours,

n i^ B n ic e  M, Boteflno. . 
Attorney General

• FrankRtw. 
Commixsianer

John Shively ' r  •
Commissioner
Department ofNamral Resources
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