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Senate Bill 81 "An Act relating to the nonademption of property 
transfers; and providing for an effective date."

Sponsor: Senator Gene Therriault

Sponsor S tatem ent

Senate B ill 81 corrects a section o f  law  that was enacted by the Tw enty-first Legislature 
regarding the ru les o f  construction  applicab le to  w ills and o the r govern ing instruments.

Section 1 o f  H ouse B ill 2 75 , signed in to  law in Ju ly  o f  2 0 00 , changed a ru le o t  construc tion 
that outlines what happens when a request in a will cannot he carried out. Section 2  o f  
H ouse  B ill 2 7 5  was m eant to take the same ru le o f  construction being applied to w ills and 
app ly it to revocab le trusts, which are com m on ly  used as will substitutes. T h e  language as 
adopted , how ever, was n o t co rrec tly  m od ified  to apply to trusts and still re fe rs to terms used 
in the d ra fting  o f  w ills. T h is bill c larifies the w ord ing  o f  AS 13 .12 .712  to app ly it to 
revocab le trusts.
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S p o n s o r :  R e p r e s e n t a t i v e  G e n e  T h e r r i a u l t  

S p o n s o r  S t a t e m e n t

CSSS House Bill 275 (JUD)

House B ill 2 7 5  fu rth e r re fines the U n ifo rm  Probate Code to continue enhancing the estate p lann ing 
climate in the State o f  A laska. By a nearly unanimous vote in both the H ouse and Senate, in 1996  
the Tw entie th State Legislature passed a m a jo r overhau . o f  the laws that had governed decedent’s 
estates, guard iansh ips, transfers and trusts since 1972. T he  changes, based on  the 1990 ve rsion  o f  
the nationa l U n ifo rm  P roba te C ode , as subsequently amended in 1991 and 1993 , were made to 
adapt o u r laws to the increasing com plex ity o f  fam ily structure and investment alternatives that have 
deve loped in recent decades. H ouse B ill 275  proposes fu rther revisions to c larify ambiguities, 
s im p lify the p roba te procedu re , and m inim ize tax consequences.

M uch o f  the language is derived from  statutes o f  o ther states and reflects a consensus o f  ideas 
agreed upon  by A laskan estate p lanning lawyers who have m et in fo rm a lly  o v e r the last tw o years to 
discuss possib le im provem ents .

S e c tion  1

This section changes a very lim ited ru le o f  construction contained in the 1993  U n ifo rm  P roba te  
C ode enacted by the Legislature in 1996.

“ N onadcm p tion  o f  specific devises”  pertains to the ru les that apply when a person  creating a trust 
o r  w ill (the decedent) designates that a specific person (specific devisee) is to receive a specific g ift 
(specific devise), and the request is unable to he carried out, because, fo r  example, the decedent lost 
o r  so ld  the g ift. T he  question is whether, when a decedent designates a specific g ift, the decedent 
means to give specifica lly that gift o r  whether the decedent w ou ld want the person to receive the value 
o f  the g ift in the absence o f  the gift. S ec tion  1 o f  MB 275 deals with the specific instance o f  
nonadcm p tion  when a decedent has so ld  the specific devise p r io r to the decedent’s death and is still 
owed m oney  fo r  the p roperty . U nde r cu rrent law, i f  the property were so ld  and the decedent 
received fu ll paym ent b e fo re  death, the payment would he distributed equally between all parties 
because the identity o f  the p roperty , ancl thus its designation as a specific devise, is p resum ed to 
have been lost. 1 f, how ever, the p rope rty  were so ld and the decedent did n o t receive fu ll paym ent 
b e fo re  death , the paym ent received a fte r death and any p rom issory note w ou ld  go  to the specific 
devisee. U n d e r H B  275  the payment received afte r the decedent’s death and any p rom isso ry  note



w ou ld  n o t go to the specific devisee. Instead , the payment and any p rom isso ry  no te w ou ld  be 
treated in the same m anner as all o ther p rope rty  that the decedent owned , and w ou ld  be distributed 
equally am ong the beneficiaries. T he  rationa le fo r  the change is that the question o f  w ho ultim ately 
receives the p roceeds shou ld no t depend on  whether the decedent received fu ll o r  pa rtia l paym ent 
be fo re  death.

F o r  exam ple , Susan Sm ith p rovides in her w ill that her son D av id  Sm ith is to receive the fam ily  fa rm  
and the rem ain ing p rope rty  in her estate is to be divided equally between D av id  and his b ro th e rs and 
sisters. In  this case, the fam ily fa rm  is the specific devise. U nde r current law , i f  M rs. Sm ith so ld  the 
farm  p r io r to  her death and received cash fo r  the transaction, at he r death the m oney w ou ld  be 
included in the estate and shared equally between all the children. I f ,  how ever, M rs. Sm ith so ld  the 
farm  and received a se ller-financed note because the buyer was unable to ob tain su ffic ien t th ird- 
p a rr/ financing , when M rs. Sm ith dies, D av id  w ou ld  receive the balance o f  the p rom isso ry  note 
owed to M rs. Sm ith , to the exclusion o f  his b rothers and sisters. These secdons change that resu lt 
and w ou ld  treat the p rom isso ry  note in the same m anner as all o th e r p rope rty  M rs . Sm ith m ight 
own. T he  p rom isso ry  note w ou ld  be shared equally by all the children . A s this is on ly  a ru le o f  
construc tion  that con tro ls  in the absence o f  o the r language, i f  M rs. Sm ith rea lly wants the balance o f  
the p rom isso ry  note to go  to D av id  to the exclusion o f  the o th e r ch ild ren , she cou ld  state this in her 
w ill o r  trust.

S e c tion  2 ,1 3 .1 2 .7 1 2  makes the ru les o f  construcdon under 13 .12 .606  applicab le to  trusts.

S e c tion  2 ,1 3 .1 2 .7 2 0

This secdon relates to the new fam ily -owned business deduction o f  In te rna l R evenue C ode  section 
2057 . Section 2 0 57  p rovides an additional estate tax deduction fo r  the ow ners o f  fam ily businesses. 
Th is p rov is ion  fo llow s a sim ilar statute found  in M ichigan law. It  is m eant to p rov ide  a co rrec t tax 
result by having this deduction taken in to account under a p rov is ion  that defines the credit shelter 
trust so the deduction w ill n o t be wasted on  a marital bequest. It is an im portan t p rov is ion , 
especially in A laska where so m any businesses are fam ily owned.

S e c tion  3

T h  s section w ou ld  change the am ount o f  interest that is paid on  a pecuniary devise, and w ou ld  
usually a llow  m ore  dmc fo r  the trust o r  w ill to be settled b e fo re  interest begins accruing.

A  pecuniary devise is a g ift o f  a m onetary am ount, whether given ou trigh t o r  p laced in trust fo r  the 
beneficiary'. O u r present statute states interest must be paid on  a pecuniary devise and begin one 
year a fte r the appoin tm ent o f  a personal representative. In te rest is set at the legal rate, which is 
presently 10 .5% . Th is is unrealistically high and does no t take in to account that interest rates 
fluctuate. I t  can a lso shortchange o th e r heirs. F o r instance, M rs. Sm ith leaves $ 1 0 0 ,0 0 0  in trust fo r  
the bene fit o f  her grandchild and leaves the rest o f  her estate in equal shares to her ch ild ren . I f  a 
federa l estate tax return is required, and taxes must be paid, the $ 100 ,0 00  cannot be d istributed to 
the grandch ild  until the pe rsona l representative has received a c losing letter from  the IR S . T yp ica lly  
it m ight be 2 -3  years a fte r a decedent’s death be fo re  the c losing le tte r is received. U n de r present law 
the interest paym ent made to the grandchild w ill com e ou t o f  the ch ild ren ’s share o f  the estate, fo r  
no  o th e r reason than that federa l bureaucracy makes it im possib le fo r  the estate to be distributed



within a year. T h is  section changes the interest rate from  10.5 %  to a variab le rate taken verbatim  
from  AS 4 5 .4 5 .0 1 0 (b ) and com m on ly  re fe rred  to as the discount bo rrow ing  rate.

In  addition , an adverse generation-sk ipping transfer tax can result i f  appropriate interest as de fined 
by state law  isn ’ t paid in a timely manner. T he princip le consequence is that a trust that m ight 
otherw ise be shie lded from  generadon-skipp ing transfe r tax may now  be subjected to it. H B  275  
changes the time at which interest begins to accrue from  one year a fte r a persona l representative is 
appointed to  tw o years a fte r the decedent dies. This am endm ent a llow s the adm in istra to r m o re  time 
to fund pecuniary bequests when the estate may still be in the process o f  being audited by federa l tax 
authorities, which in turn gives the persona l representative m ore time to settle the estate.

O u r present statute comes from  U n ifo rm  Probate C ode P rov is ion  prom u lgated in 1963 . M any 
states, such as W ash ington , do  n o t require the payment o f  interest on  pecuniary devises.

S e c tion  4

This section a lso pertains to interest on  a pecuniary devise. I t  adds a new section stating that no 
interest m ust be paid on  a pecuniary m arital bequest, but that a p ro-ra ta p o rtion  o f  the incom e 
earned by the estate m ust be credited to the pecuniary marita l bequest from  the date o f  death. T he 
p rov is ion  requ iring  the payment o f  incom e comes from  a sim ilar p rov is ion  found  in V irg in ia law. 
This p rov is ion  assures A laskans that a trust established fo r  the benefit o f  a spouse w ill m eet the “ all 
the incom e”  requ irem ent established by In te rna l Revenue C ode sections 2 0 56 (b ) and 2 5 2 3 ( f ) , which 
is required o f  trusts qualifying fo r  the marital deduction.

A lthough this section elim inates the requirem ent that any interest be paid on  a pecuniary marital 
bequest, this section nonetheless meets the appropriate interest requ irem ent set fo rth  in the 
generation -sk ipp ing transfer tax regulations. Lastly, it shou ld be noted that, under recently 
p rom u lgated federa l regulations govern ing  the a llocation o f  estate and trust incom e to separate 
shares, the paym ent o f  interest w ou ld  no t on ly increase the am oun t that m ust be paid to a pecuniary 
marital bequest, (a resu lt one genera lly wants to avoid because m ore  p rope rty  w ill u ltim ately be 
subjected to estate tax), but unnecessarily creates taxable incom e fo r  the fam ily w ith no 
co rrespond ing  deduction to the estate.

S e c tion  5

This section gives the persona l representative m ore d iscretion o v e r how  to distribute the residuary 
estate assets to heirs, as lo n g  as it is “ in the best interests o f  the distributees.”  F o r  exam ple , it w ou ld  
a llow  the pe rsona l representative to make non  p ro -ra ta  d istributions o f  assets. T h is m eans i f  an 
estate consists o f  tw o assets o f  equal va lue and there are two heirs, the persona l representative cou ld  
distribute on e  asset entire ly to one heir and the o th e r asset entire ly to the o th e r he ir instead o f  
having to m ake a d istribution o f  Vz o f  each asset to each heir. Th is section a llow s the persona l 
representative to use this m ethod o f  fund ing even though the authority fo r  do ing so m ight be absent 
in the w ill o r  trust. As a result better tax p lanning is possib le. Th is section fo llow s N o rth  C aro lina 
legislation.



Section 6

This adds a new  section to  Chap ter 36 , T ru s t Adm in istration , AS 13 .36 .153  is m eant to p rov ide  a 
beneficia l in te rp reta tion  to a docum ent that w ou ld  otherw ise produce a negative tax consequence in 
the lim ited  circumstances addressed by this section. T o  achieve this, it lim its d istributions by a 
person w ho is n o t an independent trustee, ( fo r  example , a person who is bo th  a trustee and 
benefic iary ), by requ iring an “ ascertainable standard”  re lating to maintenance and support.

As an exam p le , p resum e the se ttlo r o f  a trust wants to benefit his spouse. He wants to nam e his 
spouse as trustee and a lso wants to give his spouse as m any rights to the trust assets as possib le  
w ithou t hav ing the trust assets included in his spouse ’s gross estate fo r  federa l estate purposes. 
In te rna l R evenue Service regu lations state that, in he'- position  as trustee, the spouse can possess the 
right to  d istribute p rinc ipa l, p rov ided  that right is "lim ited  by an ascertainable standard .”  T he  
regulations state an ascertainable standard w ill be found  i f  the spouse is given the p ow er to use 
p rinc ipa l fo r  he r “ suppo rt in reasonab le c om fo rt .”  H ow ever, the regulations a lso p rov ide  that a 
right to use p rinc ipa l fo r  “ h e r c om fo rt, w elfare , o r  happiness”  is n o t lim ited by the requisite 
standard. W h ile  m ost peop le  w ou ld  th ink there is no meaningfu l d iffe rence between “ suppo rt in 
reasonab le c o m fo r t ”  and “ c om fo rt , w elfare , o r  happiness,”  the use o f  the latter phrase w ou ld  create 
the unwanted consequence o f  having the trust principal included in the spouse ’s estate fo r  federa l 
estate tax pu rposes. Section 6 prevents inadvertently triggering this ho rrendous tax resu lt by 
p rov id ing  that, unless specifica lly stated in the trust docum ent, the spouse w ou ld  on ly  have the right 
to distribute p rincipa l to  h e rse lf in  a m anner lim ited to an ascertainable standard.

Th is section a lso p rov ides that principal and incom e can no t be used to  discharge an individual legal 
ob liga tion  o f  certain trustees w ho arc no t independent trustees.

Fu rth e rm o re , these p rov is ion s w ou ld  app ly to a trustee who is related o r  subord inate to the person 
who has the righ t to rem ove and replace a trustee. W ire  it n o t fo r  these p rov is ion s an unintended 
and ha rm fu l tax resu lt w ou ld  occur. Th is section is taken principally from  C o lo ra d o  law.

S ec tion  7

In  o rd e r to m ake favo rab le  m arita l deduction and generation-skipping tax e lections, it is necessary to 
be able to sp lit a single trust in to  tw o trusts. T he beneficial interests in each trust remain the same, 
the on ly  d iffe rence is that the tw o trusts w ill be adm inistered separately. Th is section prov ides that, 
under certain cond itions, a trustee may divide a trust in to two o r  m o re  separate trusts as lo n g  as the 
resu lting trusts are substantia lly identical in terms to the existing trust. Th is p rov is ion  w ill a llow  a 
trustee to m ake favo rab le  tax elections w hether it relates to the marital deduction o r  to an a llocation  
o f  generation -sk ipp ing  transfe r tax exem ption . T ru st instruments d ra fted subsequent to the changes 
in tax law  that necessitate the ability o f  a trustee to divide trusts m ost like ly include a p rov is ion  
stating the trustee can divide a trust. H ow ever, this p rov is ion  m ight n o t exist in a trust created 
b e fo re  o r  sh o rt ly  a fte r the change in the tax law. Th is section assists individuals a ffected by trusts 
lacking this p rov is ion . Typ ica lly  the trustee making these elections will be the su rviving spouse, who 
w ill a lso be nam ed as the life tim e incom e beneficiary o f  the trust. Because the su rviving spouse is 
a lso a benefic iary , she may benefit pe rsona lly  from  the election. Subsection (a) states nonethe less a 
trustee can sp lit the trust to m ake tax e lections even though the trustee, in the trustee’s dual status o f  
benefic iary , m ight pe rsona lly  benefit from  the election.



S e c tio n  8

This section states that certain asset d istribution p rov is ion s applicab le to the adm in istration  o f  a 
probated estate a lso app ly to the adm in istration o f  a revocab le trust fo llow ing  the death o f  the 
se ttlo r o f  the trust. T h e  p rov is ion s that app ly are: AS 13 .16 .540 , D is tribu tion ; o rd e r in which assets 
approp ria ted ; abatement. AS 13 .16 .545 , R ight o f  retainer. AS 13 .16 .550 , In te rest on  general 
pecuniary devise. A S 13 .16 .560 , D istribu tion  in kind; va luation ; m ethod ; and AS 1 3 .3 8 .0 3 0 (a ), a 
p rov is ion  perta in ing to when an incom e beneficiary becomes entitled to the incom e from  a trust.

S e c tion  9

This section re lates back to Sections 6 and 7. Section 9 describes those individuals w ho fo r  som e 
un foreseen reason m ight want to e lect ou t o f  these sections. W h ile  it can be fa ir ly  stated n o  one 
aware o f  the tax im plications o f  e lecting ou t w ou ld d o  so, this section nonethe less defines w ho the 
“ parties in interest”  w ou ld be i f  a decision to op t ou t is made.

S e c tion  10

This section p rov ides that in those trusts where the spouse is entitled to all the incom e earned by a 
trust paid n o  less frequen tly  than annually , and a marital deduction is claimed fo r  the trust, the 
spouse has the p ow e r to require the trustee to make the trust assets p roduce incom e. Th is simple 
p rov is ion  is a required statement in a ll trusts intending to qua lify fo r  the m arita l deduction . Th is 
section p rov ides the required language fo r  those trusts lacking this p rov is ion .

S e c tion  11

This section ends the con fu s ion  o v e r the ability to transfe r real p rope rty  to o r  from  a trust in the 
name o f  the trust, whether o r  no t the trustee is actually named on  the deed. In  add ition , this section 
provides p ro te c tion  fo r  g ood  faith purchasers w ho purchase p rope rty  held in the name o f  a trust.

This section follows Washington legislation.
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EXPLANATION FOR SB 81

House Bill No. 275, Section 1, as passed by the Twenty-First legislature in the Second Session 
amended AS 13.12.606(a). This section changed a very limited rule of construction contained in 
the 1993 Uniform Probate Code as enacted by the Legislature in 1996. Section 1 is a nde of 
construction applicable only to wills, A companion provision was found in Section 2 of this bill. 
Section 2 was meant to apply the same rule of construction as found in AS 13.12.606(a) to 
revocable trusts, which arc commonly used as will substitutes. Section 2 created a new AS 
13.12.712. The wording of that section, as now enacted into law, contains language which could 
only apply to individuals making wills and which could not apply to settlors of revocable trusts. 
This bill clarifies the wording of AS 13.12.712 to address revocable trusts.

This section provides for certain nonademption rules.

“Ademption” refers to a general rule of construction that applies when the person creating a trust 
(settlor) designates that a specific person is to receive a specific item of property, and the request 
is unable to be carried out, because, for example, the settlor has sold the property prior to death. 
The general rule is that the specific bequest is adeemed (extinguished) if the specific property 
does not exist at death of the senior.

However there are a few instances when the specific bequest is not adeemed. AS 13.12.712 (a) 
describes those circumstances. These are when (1) the property has been condemned and a 
condemnation award for the taking of the property remains unpaid at death; (2) there has been an 
insured casualty claim and the insurance proceeds remain unpaid at death; (3"> there is a specific 
bequest of a promissory note but the note is foreclosed upon prior to death. each of these 
circumstances the beneficiary of the specific bequest would receive what remained of the 
specifically bequeathed property and any of the additional unpaid proceeds described above. 
Subsection (b) is meant to address a situation where a settlor makes specific bequest but 
subsequently becomes incompetent and the trustee then proceeds to sell the specifically 
bequeathed property. In this instance the intended recipient of the specifically bequeathed 
property is entitled to other property of equal value.


