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HOUSE CS FOR CS FOR SENATE BILL NO. 37(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE -SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): SENATOR KELLY

A BILL
FOR AN ACT ENTITLED
"An Act relating to collective negotiation by competing physicians with health benefit
plans, to health benefit plan contracts, to the application of antitrust laws to agreements
involving providers and groups of providers affected by collective negotiations, and to

the effect of the collective negotiation provisions on health care providers."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23 is amended by adding a new chapter to read:
Chapter 50. Collective Negotiation by Physicians.

Sec. 23.50.010. Legislative findings, (8) The legislature finds that permitting
competing physicians to engage in collective negotiation of certain terms and
conditions of contracts with a health benefit plan will benefit competition, so long as
the physicians do not engage in an express or implied threat of retaliatory collective
action, including boycotts or strikes.

(0) The legislature finds that permitting physicians to engage in collective

negotiations over fee-related terms may, in some circumstances, yield anti-competitive
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effects. There are, however, instances in which a health benefit plan dominates the
market to the degree that fair negotiations between physicians and the health benefit
plan are not possible in the absence of joint action on behalf of the physicians. In
those circumstances, the heath benefit plan can virtually dictate the terms of the
contracts that it offers to physicians.

© Tho legislature finds that it is appropriate and necessary to authorize
collective negotia:;ons between competing physicians and health benefit plans on fee-
related and other issues when the imbalances in bargaining capacity described in this
section exist.

Sec. 23.50.020. Collective action by competing physicians, (8) Competing
physicians may meet and communicate in order to collectively negotiate with a health
benefit plan concerning any of the contract terms and conditions described in this
subsection, but may not negotiate the exclusion of providers who are®jof*physicians
from direct reimbursement by a health benefit plan, and may npt'negotiate the setting
in which providers who are lans deliver services. Competing physicians
may not engage in a boycott related to these terms and conditions. Competing
physicians may meet and communicate concerning

(1) physician clinical practice guidelines and coverage criteria;

() the respective liability of physicians and the health benefit plan for
the treatment or lack of treatment of insured or enrolled persons;

(3 administrative procedures, including methods and timing of the
payment of services to physicians;

(@) procedures for the resolution of disputes between the health benefit
plan and physicians;

(5 patient referral procedures;

(©) the formulation and application of reimbursement methodology;

(7) quality assurance programs;

(8 health service utilization review procedures; and

(9 criteria to be used by health benefit plans for the selection and
termination of physicians, including whether to engage in selective contracting.

(b) An authorized third party that intends to negotiate with a health benefit

lies CSSB 37(.JUD) -
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plan the items identified under (8) of this section shall provide the attorney general
with written notice of the intended negotiations before the negotiations begin.
(€) inexercising the collective rights granted by (a) of this section,

(1) physicians may communicate with each other with respect to the
contractual terms and conditions to be negotiated with a health benefit plan;

(@) physicians may communicate with an authorized third party
regarding the terms and conditions of contracts allowed under this section;

(3 the authorized third party is the sole party authorized to negotiate
with a health benefit plan on behalf of a defined group of physicians;

(4) physicians can be bound by the terms and conditions negotiated by
the authorized third party that represents their interests;

(5) a health benefit plan communicating or negotiating with the
authorized third party may contract with, or offer different contract terms and
conditions to, individual competing physicians;

(6) an authorized third party may not represent more than 30 percent of
the market of practicing physicians for the provision of services in the geographic
service area or proposed geographic service area, if the health benefit plan has less
than a five percent market share as determined by the number of covered lives as
reported by the director of insurance for the most recently completed calendar year or
by the actual number of consumers of prepaid comprehensive health services; in this
paragraph, “covered lives" means the total number of individuals who are entitled to
benefits under the health benefit plan;

(7) the attorney general may limit the percentage of practicing
physicians represented by an authorized third party; however, the limitation may not
be less than 30 percent of the market of practicing physicians in the geographic service
area or proposed geographic service area; when determining whether to impose a
limitation described under this paragraph, the attorney general shall consider the
provisions described under (f) - (h) of this section; this paragraph does not apply if the
market of practicing physicians in the geographic service area or proposed geographic
service area consists of 40 or fewer individuals; and

() the authorized third party shall comply with the provisions of (d) of
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this section.
(1) A person acting or proposing to act as an authorized third party under this
section shall,
(1) before engaging In collective negotiations with a health benefit
plan,

(A) file with the attorney general the information that identifies
the authorized third party, the physicians represented by the third party, the
authorized third party's plan of operation, and the authorized third party's
procedures to ensure compliance with this section;

(B) furnish to the attorney general, for the attorney general's
approval, a brief report that identifies the proposed subject matter of the
negotiations or discussions with a health benefit plan and that contains an
explanation of the efficiencies or benefits that are expected to be achieved
through the collective negotiations; the attorney general shall review whether
the group of physicians represented by the authorized third party is appropriate
to represent the interests involved in the negotiations; the attorney general may
not approve the report if the group of physicians is not appropriate to represent
the Interests involved in the negotiations or if the proposed negotiations exceed
the authority granted in this chapter and, if the group is not appropriate or the
negotiations exceed the granted authority, shall enter an order prohibiting the
collective negotiations from proceeding; the authorized third party shall
provide supplemental information to the attorney general as new information
becomes available that indicates that the subject matter of negotiations with the
health benefit plan has changed or will change;

(2) within 14 days after receiving a health benefit plan's decision to
decline to negotiate or to terminate negotiations, or within 14 days after requesting
negotiations with a health benefit plan that fails to respond within that time, report to
the attorney general that negotiations have ended or have been declined;

(3 during the negotiation process, provide the attorney general upon
the attorney general's request with a copy of all written communications that are
between physicians and the health benefit plan, that are relevant to the negotiations,

lies CSSB 37(.1UD) 4
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and that are in the possession of the authorized third party;
@ before reporting the results of negotiations with a health benef

plan and before giving physicians an evaluation of any offer made by a health benefit
plan, provide to the attorney general, for the attorney general's approval, a copy of all
communications to he made to physicians related to the negotiations, discussions, and
health benefit plan offers.

() The attorney general shall either approve or disapprove the contract that
was the subject of the collective negotiation within 60 days after receiving the reports
required under () of this section. Ifthe contract is disapproved, the attorney general
shall fumish a written explanation of any deficiencies along with a statement of
specific remedial measures that would correct any identified deficiencies.  An
authorized third party who fails to obtain the attorney general's approval is considered
to be acting outsice the authority of this section.

() The attorney general shall approve a collective negotiation contract if

(1) the competitive and other benefits of the contract terms outweigh

any anticompetitive effects; and
(2) the contract terms are consistent with other applicable laws and

regulations.
(@) The competitive and other benefits of joint negotiations or negotiated

provider contract terms must include
(1) restoration of the competitive halance in the market for health care

Services;
(2) protections for access to quality patient care;
(3) promation of health care infrastructure and medical advancement;

or
(4 improved communications between health care providers and

health care insurers.
(h) When weighing the anticompetitive effects of contract terms, the attormney
general shall consider whether the terms

(1) provide for excessive payments; or
(2) contribute to the escalation of the cost of providing health care
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SeIvices.
() This section does not authorize competing physicians to act in concert in

response to a report issued by an authorized third party related to the authorized third
party's discussion or negotiations with a health benefit plan. The authorized third
party shall advise the physicians of the provisions of this subsection and shall warn
them of the potential for legal action against those who violate state or federal anti-
trust laws by exceeding the authority granted under this section.

() A contract allowed under this section may not exceed a term of five years,

(k) The documents relating to a collective negotiation described under this
section that are in the possession of the Department of Law are confidential and not
open to public inspection.

(@ No ling in this section shall be construed as exempting from the
application of the antitrust laws the conduct of providers or negotiations or agreements
between providers and a health benefit plan if the purpose or effect of the conduct,
negotiations, or agreements would be, directly or indirectly, to exclude, limit the
participation or reimbursement of, or otherwise limit the scope of services to be
provided by separate or competing classes of providers who practice or seek to
practice within the scope of the occupational licenses held by the providers.

(m) A contract entered into under this section must be consistent with
AS 21.36.090(C).

() Nothing in this section shall be construed to make any conduct by
providers unlawful if the conduct was lawful before the effective date of this Act.

(0) Inthis section,

() "geographic service area" means the geographic area of the
physicians seeking tojointly negotiate;
(2 "provider" has the meaning given in AS 21.36.090(0).

Sec. 23.50.030. Fee for registration of authorized third parties, (@ The
attorney general shall adopt regulations that establish the amount and manner of
payment of a registration fee for authorized third parties. The attorney general shall
establish the fee level so that the total amount of fees collected from authorized third
parties approximately equals the actual regulatory costs for the oversight of joint

CSSB 37(JUD) -6-
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negotiations between physicians and health benefb plans. The attorney general shall
annually review the fee level to determine whether the regulatory costs are
approximately equal to fee collections. If the review indicates that the fee collections
and regulatory costs are not approximately equal, the attorney general shall calculate
fee adjustments and adopt regulations under this subsection to implement the
adjustments. In January of each year, the attorney general shall report on the fee level
and revisions for the previous year under this subsection to the office of management
and budget.

(b) In this section, "requlatory costs" means costs of the Department of Law
that are attributable to oversight of joint negotiations between physicians and health
benefit plans.

Sec. 23.50.040. Regulations. The attorney genera! may adopt regulations
necessary to implement this chapter.

Sec. 23.50.099. Definitions. In this chapter,

(1) “authorized third party" means a person authorized by the
physicians to negotiate on their behalfwith a health benefit plan under this chapter;
Q) "health benefit plan" means a health care insurer as defined in
AS 21.54.500, but does not include a self-insured health benefit plan.
*Sec. 2. AS 4550572 is amended by adding a new subsection to read:

(K) AS 4550562 - 455059 do not forhid the existence or operation of
organizations of physicians acting in accordance with AS 23.50, or forbid or restrain
members of those organizations from lawfully carrying out the legitimate objectives of
them; nor are these organizations or members illegal combinations or conspiracies in
restraint of trade under the provisions of AS 45.50.562 -45.50.596.
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MEMORANDUM April 18,2002

TN hc)

SUBJECT: HCS CSSB 37(JUD) relating to collective negotiation by
competing phgsmlans and health benefit plans
(Work Order 22-LS0323\U)

TO: Representative Norman Rokeberg, Chair
House Judiciary Committee
Attn: Heather

FROM: Theresa L. Bannister
Legislative Counsel

This memo accompanies a draft of the bill described above.

1 Misleading definition. The term "health benefit plan” is mlsleadlnﬁ for the reader
because the definition refers to an "“insurer,” not a 'Plan" (althou%h the definition of
"health care insurer” itself at AS 21.54.500 includes "plans™). A reader does not usually
think of a "plan" when reading “insurer." This problem” did not originate with this

VErsion.

2. ERISA preemption question. . Because this bill relates to employee health care plans,
there is a preemption issue since the Employee Retirement [ncome Security Act
("ERISA") addresses the entire field of employee welfare benefit plans. This issue does
not originate with the changes made in this draft. | do not know whether preemption is a
sqnlflcant problem for the ill. Even with extensive research, this is a complicated area

with few concrete answers.
If | may be of further assistance, please advise.

TLB:med
02-387.med

Enclosure



AMENDMENT TO HOUSE CS FOR CS FOR SENATE BILL NO. 37 (L&C)
ADD NEW SECTION TO READ:

“Sec.3 AS 2350.010, 2350.020, 2350.030, 23.50.040, 23.50.099; and AS 45.50.572(k)
are repealed July 1, 2006.



AMENDMENT TO PROPOSED JUDICIARY DRAFT CS SB37 (L&C)

PAGE 5, LINE 9

“and completing the period for comment and review for interested parties
required by this subsection. The review of the contract by the attorney
general must allow adequate time for comment and review by interested
parties and must include a review whether the contract would harm
consumers or providers who are not physicians”

60
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AMENDMENT TO HOUSE CS FOR CS FOR SENATE BILL NO. 37 (L&C)
Page 6, Line 20 add new subsection:

“individual physician members covered in the collective negotiations shall accept without
qualification Medicare patients.”

Re-letter subsections accordingly.

0*fi
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Rationale,

The first amendment is a technical amendment replacing not
physician with non-physician. (They couldn’t read Pat’s doctor’s
handwriting).

The second and third amendments are both from the Senate Labor and
Commerce version of the bill. The first amendment places a sunset clause in
the hill of 2006.

ITe second amendment allows tor a public comment to the AG’s
office within the 60 time frame outlined in the bill.

fk/l.'AL fw rc .



AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE ROKEBERG
TO: HCS CSSB 37 (L & C)

Page 7, Line 15, after "include,”

Delete: "a multiple employer welfare arrangement or"



Tony Knowles, Governor

R Jot Tt (517
April 2, 2002

il et g

The Honorable Norman Rokeberg

Alaska House of Representatives _
Chairman_of the House Judiciary Committee
State Capitol, Room 118

Juneau, AK 99801-1882

Re: Health Care Insurer Definition in HCS CSSB 37(L&C)

Dear Representative Rokeberg:

Thank you for your guestion regarding the HCS CSSB 37(L&C? definition of a
“health’benefit’plan’and its exclusion of multiple employer welfare arrangements
on page 7, lines, 14-17 of HCS CSSB 37(L&C). You have“asked the division to
describe a multiple emglo_yer welfare arran?er_n_ent and comment on _wh?/ they
should (or should not) be included in the definition of a health benefit plan.

A multiple employer welfare arrangement (MEWA) is defined under ERISA as an
employee welfare benefit plan or arrangement established or maintained for the
benefit of employees of two or more employers to provide health care or other
welfare benefits, MEWAs are often formed by associations of employers in a
common industry, but are also formed by associations of unrelated employers. Ifa
plan is established or maintained pursuant to a bona fide collective bargaining
agreement it is not a MEWA.

States have clear authority under ERISA to regulate MEWAs. The extent of state
authority is limited in the case of a fully insured MEWA to regulation of minimum
reserving and contribution standards. However, if a MEWA is not fully insured
states have authority to regulate the MEWA as an insurance company. Many
MEWAs are not fully insured.

Under current Alaska law, a MEWA is required to obtain a certificate of authority
as an insurer in order to offer health benefit plans to its members. The MEWA is
sub{/?/ct to all applicable insurance laws including soIvencY requirements. Many
MEWAS have failed across the nation, leaving many employees with unpaid claims
and without health insurance, because the MEWASs were not adequately funded.
Regulation of MEWAS by the division provides important consumer protections that
help ensure that MEWAS have and maintain adequate reserves and surplus to pay

claims.

"Promoting a healthy economy and strong communities”


mailto:lnsurance@dced.state.ak.us
http://www.dced.state.ak.us/insurance/

The Honorable Norman Rokeberg -2- April 2, 2002

A MEWA o erates like an other insurer that provides health insurance coverage to
Alaskans. Therefore, the Division can see no reason to subject MEWAs to a
different standard thar other insurers by excluding them from the definition of a

health benefit plan.
Sincerely,

Robert A. Lohr
Director

RAL/KC/go3108
0402023
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AMENDME

OFFERED IN THE HOUSE
TO: HCS CSSB 37(L&C)

Page 2, line 13, following "subsection;
Insert", but may not negotiate the exclusion of providers who are not physicians from

direct reimbursement by a health benefit plan, and may not negotiate the setting in which
providers who are not physicians deliver services"



Alaska State Legislature

Senato[r) Pete Kelly

\Strict P

SB 37 Sponsor Statement

“An Act relating to collective negotiation by competing physicians with health benefit plans, to
health benefit plan contracts, to the application of antitrust laws to agreements invoIvingL
providers and groups of providers affected by collective negotiations, and to the effect of the
collective negotiation provisions on health care providers.”

tSF]enate Bill 37 attempts to level the playing field for Alaska’s patients and the physicians who care for
em.

Over the past eight years, the health insurance market has continued to consolidate at a rapid pace.
There were once 1S national health insurance companies that physicians could choose to contract with.
These companies have since merged into 6. It is even more severe for Alaskan physicians who have
only 2 choices of insurers in this state. Physicians are given little if any opportunity to advocate for the

best care of their patients.

Independent physicians are prevented from collective action bK federal antitrust laws and are subject to
aggressive aniitrust enforcement actions. Large corporations, however, can adopt a “take it or leave it”
position without any antitrust ramifications. This plus the market concentration of health insurers

causes a damaging imbalance in bargaining power.

This inequity between health insurers and medical care providers dictates physician contracts. The
resultln?_ contracts favor the insurance companies over the health care patients receive and can result in
such policies where physicians are required to use a low cost treatment when a higher cost treatment

may be medically necessary.

Senate Bill 37 will enable independent, cqmpetin%physicians to become effective advocates for their
patients through collective negotiations with health insurers. These negotiations will fall into a narrow
scope of topics with regard to the provisions of }Z)hyslman services contracts and will be under the
scrutiny of the Attorney General’s office. SB 37 will still prohibit a ?roup of independent competing
physicians from striking or otherwise engaging in activities that would result in a boycott.



Alaska State Legislature
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Pete Kelly
Istrict P

Senator
D

SB37 Talking Points

“An Act re|ating to collective negotiation by competing pf ysicians with health benefit
Iar]s,_ t0 hea ﬂw B%:\gﬂa p\an contracts tgﬂ] ) Wg ttl)or%J 8 ntl—?rust laws to agregments

fothe
volving prowd$r Proups of providers a ch_teél coﬁeche negotiations, and to the
effect of the collective negﬁ)tlatlon provisions on healt care%row ers.

< Levels the playing field between Alaska’s physicians and the outside insurance
companies.

« Does N0t allow for boycotts or strikes.
« Does N0t impact nurses.
« Does NOt create doctor unions.

« Does NOtimpact ERISA plans.

« It is N0t mandatory for either doctors or insurance companies to negotiate.
< will allow the Attorney General tostop all negotiations and contracts at ANY time.

« Will allow for communication among doctors toimprovethe delivery of healthcare in
Alaska.

* Will a||0Wprotected contract negotiations for non-cost provisions separate from cost
provisions.



Senate Bill 37
How does It work?
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2002 LEGISLATIVE SESSION B|II Version: 8235837
(H) Publish Date:
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 877
Bill Version:
2002 LEGISLATIVE SESSION Bl Ve %&SS (L&G)
%ﬁ\élSlm Datef ] A@%?&Eﬁ%% G,)(:iiw tietionty DEEI ejhsurance Operailons (LB
o o PerEfs plars Component InSurancs
&%auester ouse Lo &Commerce Component No &4

g, e, e e
5 6 6 B &

WS@'WFAL@E?AW\G W B X A2 A9 BT

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

A m i (Thousands of Dollars)

] rooram Receints - 58 25 212 219 81
(Specify T TOTMM abbreviate) 312 25.8 265 272 27.9 28.7

telgl]<a Eﬁi(s)fba& Wl%t n%é m%)[ﬁﬂsgincluded in t%(e) Governor's FY 2003 budget propoi ai: |

_I]"}EO\IS
-&lme 1 1 1 1 1 1
emporary

N\W.YS'S. (Attach a separate pago 1fnocossary)

A part-time administrative position is needed in order to gather and report the health benefit plan market
share information required under Sec. 23.50.020(g)(6). This position would be responsible for developing
and sending out surveys requesting data from over 18,000 employers in the state and for performing
reasonableness checks on the data submitted, entering the data into a spreadsheet, and developing the
required market share reports. Since the Division of Insurance does not have regulatory authority over
health benefit plans (employers), it is anticipated that employers will be leluctant to respond to the survey
(about 30% response rate). Therefore, a significant amount of this employee's time is anticipated to be
spent following up with the employers who do not respond to the survey.

tenared by. - Robert A Lob, Director Phone

ng% by msrance Date/Time-1802 325 A
Approved by: Deborah B. Sedwick, Commissioner Date 3/19/2002
Agency Department of Community &Economic Development
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Approved by, Kathryn Daughheteefor Bruce M. Botelho, Attorney General

Agency
(ResoU9/200L OVB)

Department of Law
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KFF State Health Facts Online: 50 State ...ns per 100,000 Civilian Population, 19M>tp:/Avww statehcalthfacts kff.org/cgi-...pic=&sorthy=&datatype=&printerfriendl)

State health facts Online, hilp:// sfafenealthfa
Your source for state lie

Rate of Nonfederal Physicians per 100,000 Civilian Population, 1999

Guam U.S. Virgin Islands

O Less than 225

O 225 to 255

0O 256 to 282

m More than 282

O No data available/NSD
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Population, 1999 Y P

Sort by: Rank E
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N.J. doctors get collective bargaining

rights

Physicians can join together, but insurers don't have
to negotiate with them. Similar provisions have hurt
physician bargaining efforts in other states.

By Amv Snow Landa, am nevvs Staff. Jan. 28, 2002
Additional information

Washington —New Jersey has become the third state in the
nation t0 allow independent p %smlans to hargain collectively
with managed care plans over the terms of théir contracts.

Legislation signed Into law Jan. 8exempts joint negotiating by
physicians and dentists from antitrust laws as long as such
aclivity takes place under close supervision by thé state.

"We have been aching for some type of antitrust relief for
ears," said Angelo S. Agro, MD, president of the Medical
ociety of New Jersey. "Now it is up to physicians in.our state

to take advantage of the (%Pportunltles we fave been fighting

forand make them pay off.

Texas and Washington are the other states that give physicians
the right to bargain collectively.

The New Jersey law allows doctors in that state to negotiate
with health plans on such matters as the definition of medical
necessity, utilization management procedures, quality
assurance programs, clinica Bract!c_e quidelines, dispute
resolution an credcntlallnﬂ]. hysicians also could negotiate
payment issues as long as the attorney general found that the
lan In guestion had stibstantial market power and that terms

gr conditions of the plan could pose a threat to quality and
availability of care.

Doctors are not allowed to strike, nor can they negotiate to
exclude nonphysicians from plans.

Write a
letter to the edit
about this stor

Additiondl
information
Box: Physicians
gaining clout
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Plans unwilling to play

Like the laws previously enacted,in Texas and Washington,
the New Jersey act doe$ not require insurers tojoin doctors at

the negotiating table, raising questions about wnether self-
hysSicians will be able to exert any more leverage in

employed

con@ra():/t taPks with health plans than they did before. The
exge,rlen(_:es of phgsmlans_m_Texas and Washington seem to
provide little basi$ for optimism.

In June 2000, a grouP of 11 physicians in Henderson, Texas,
applied to the state attorney general’s office for permission to
band together for contract neigotllatlons_ with Blue Cross and
Blue Shield of Texas —the arga's dominant insurer.

The Henderson qroup Was soon granted permission by Texas
Attorngy General John.Comyn t0 bargain collectively. He
determined that ﬁh sicians were locked into contracts with the
Blues plan and that their practices couldn't ahsorb the loss of

income they suffered as a result.

, Com}gn also stated in his decisjon
The AMA IS that the plan's "dominant position
orking on a and ifs terms and conditions for
V\f] smi%n physician compensation threaten to
ofleciive adversely affect the quality and
: availability of patient care'in the

argaining bill it Bendersor ares.” He gave the
physicians and the insurer a 60-day

€.
In pefiod to meet to negotiate.

But the Blues Plan simply refused to
sit down with the physicians, and

that was the end of it. Since then, no othel A%[OUp of Cnh)ésu:lans
has decided to pursue an application, said Michael Cushman,
director of the Texas Medical Assn. health care delivery

department.

Like Texas, Washington also did not require insurer
cooperation when it enacted itsjoint negotiation law in 1993

Physicians' interest in pursuing negotiations with plans appears
to have been dampened as a résult;

"We can't even get to first base," said Len Edinger, director of
g‘ubllc policy and planning for the Washington State Medical
ssn.

o
ongress.

The WSMA supports a measure that was expected to be
introduced in the stale Legislature in mid-January that would



AMNews: Jan. 28. 2002. N.J. doctors get collective bargaining rights ... American Medica... Page 3 of 4

amend the 1993 law to explicitly allow negotiations about .
reimbursement and require insurers to negotiate in good faith

with physicians.

AIthou(I;h the New Jersey law does not require insurers to
negotiate in %ood faith, Dr Agro said he hopes the state's
doCtors will be able to exert énough pressure to bring them to

the table anyway.

If one or more groups. of physicians apply for and receive
Permlssmn to engage injoint negotiations with an; insurer, and
hat insurer refuses,. it could become a public relations problem

for the HMO, he said.

"We think it would be an untenable Hposition] for the HMOs to
stonewall if the state attorney general sees fitto aIIor\\N _

negotiations with viarious groups around the state," he said.
"I'm sure it won't help sell"palicies if it becomes known they're

unwilling to negotiate on patient care issues even when the
government and physicians say they should.

The New Jerse> law also has an advantage over the Texas

statute, according to MSNLJ. It doesn't cap the percentage of
hysicians in a market who can negotiate, while the TeXas law

get)s/ that limit at 10%, society officials said.

The AMA applauds the MSNJ for its success, said Donald J.
Palmisano, MD, the Association's secretary-treasurer and a

|awyer.

"Too long have insurers used their market concentration and
market sfiare to unfairly disadvantage patients and physicians,”
he said. "If insurers, refuse to negotiate, then this will expose
the insurers as entities that do not want to listen to reason, but
Instead want to exercise their monopsony power.

The AMA is working on a new collective bargaininﬁ bill that it
hopes will be introduced in Congress. An earfier collective
bargaining measure passed in the House but died in the Senate

In .

Joint negotiation bills have foundered in more than a dozen
state legislatures due to concern that physicians would gain too
much Iéverage and that such measures would lead to higher

health Insurance costs.

That was a complaint the insurance community used in its
opposition to the New Jersey law.

"The virtually certain result would be higher costs for patients
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and for the health ’@Ians that p% for the health care they
receive," said the New Jersey Assn. of Health Plans.

Back to top.

ACDITIONAL INFORVATION
Physicians gaining clout
The New Jersey collective bargaining law:

* GIves Rhysmlans the right to bargain collectively,
througn 4 representative they seléct, with insurers on
many nonpayment-related stbjects, including patient
ref%lrrlal stan ards, drug formufaries and clinical practice
uidelines.

llows doctors to bargain with plans on payment issues
as long as th e state attornex %eneral has ruled that the
carrler has substantial mar et power and its contract
terms and conditions could hurt patient care.

. Reck Ires that physicians submit a collective bargaining

tition to the atforney general and pay a filing fee. The
resu Its of any coIIectlve bargaining agreements are also
suject to the attorney ?eneral s approval.
* Bars physicians frony striking

Does not re%uwe health plans tojoin physicians at the

bargaining tah

Back to top.
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Doctors sue Blue Cross, BlyeSliield: Late, discounted
payments alleged; class-action status sought

By Carol M. Ostrom

Seattle Times staffreporter

? roups of local doctors h?]ve filed twin lawsuits against two of (} Fstates largest
health-In ur nce companies, alleging they systematicafly deny and celay reimbursing doctors for

the services they provide pafients.
The civil lawsuits, a |n rctnera Blue Cross and Re eceBIueSI |d and thejr affiliate
?ganl zations, were fi dgﬁ:Pgayeb Eranmscan?\q cﬁ aqaroup and Tacoma g]rt opaed’j gurgeons
lerce County upenor
The Ia sun aIIe 5|nsurer routinel ey engage ina roc ss Called ' bundlln ch Iumps
roceql ?j}ats ould he reim urﬁ Separ %/ {0 One ess I reimpurseme Yv cuses the
Ef (frso owncoding,” In which the_insurer tefuses to reimburse for the actual me |ca Service
lecand instead substitutes a lower reimbursement.

Neltherco y yesterday woyld respond, directly to hesmts egence spokesman Chris
Bruzzo sa@ ﬂ] c?lmi)an}/J \}/vasdJ o?nted %ecau |t ad worke rc? to add'?ess aoctors
concerns ahout its relmbursement 8 actices.

i&bout66 octor and seven mlﬁlevel ractitione rssu h as hSICI assistants omed

aw! WY claim, W |c could

SuIts s0.4re asking the court to certify the awsu S- ac

Hvo Ve more}{han 2%88‘% tf] -care providers 1n the state, sal har eatura an attorney for
e medical groups.

The sauts say the | msurers violated laws against criminal profiteering and requiring insurers to pay

providers promptly.

Dr, CHffRobert on, ctllemedl%al officer for the Eranmscan Megical Grg R saud the lawsuit grew
?uto eliefthat the insurers were shortchanging doctors. teres een a grow

V

TS ratl nshat eve% when we do things correctly, we werer't getting paid based on our ¢ ntracttgal
relationships,” he said.

cf{?f(agg)le Robertson sald ent bro (% machlld for a routine ex ?m an d””’]ﬂ Bha%vis'ﬁ

ﬁ]redn vin aW IT t octors to assure payment Tor both woult! be for the
OCtOF s ea ECOH appomt ent or the wart removal.

"Th? rules don' ﬁmake sensfe and we believe the(Y re not cansistent,” Cullison said. “We believe
legally we should be paid for those services, and we're not."

Prcmera Blue Cross sRokesH]an Scoft F0E<slund de%hned to ?ddresg ﬁhe lawsuit, sagllng his .
company was reviewing It. Regencc’s spokesman, Bruzzo, also said his company is Investigating the

3126/02 10:36 AM
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claim.

e disappointed th siclan concerns ad heen voice throu a law urt Bruzzo
sargn e}/srcaa spare mcrer%‘ ngt nt— Inte ra ﬂe enccder rovid hea(r
suranc as on tos ths to ate roce sesb hrc octors
ﬁerrconcerns ng un rnga om u sman and a physician a vrs%r}/ boar e
rsés\r/ree Ssomegoo strong Systems |n or hearing physicians and working with them on their
he s\ st m is conplex, Bruz onoted ased on more than 7,800 Current Procg lﬁa
eaecrrr{nvrlrsotooqyp codes an asystemo assigning "relative Values" of time and effort spent on

"There are going to beco cerns with a temascom licated as this one," Bruzzq said. "\We have
certarnly ﬁe%rd1 goncerns ike this. 5urgg al 15 towork%utsrc?e I%wsurts 0 resollrregﬁ?erences tﬂat

But Bruzzo noted that similar lawsuits have been filed across the country.

ven within ashr on Suc com aints appear ot 0 beIrmr‘ed fo Regence and Prcmera, And
the doctors w osue as Wee arc S0 not eonyones complaining.

tephanie Marqui eswoman for the state In ur nce Commissioner's Office, said_her office
recel |f aﬁgﬁetterﬁ rom, doctors wi ﬁ IS e Ve Violated tn law. eof%rce

?S many %
sends letters to the insurers, S esard but beyond that has little entorcement power.

Dr. Sam Cullison, re?\dentofth ashrB ton S \/3/‘? MedrcaIAsocratron Sald the associ a]rlron has
nowa measurr eextento e pro em at | have Is earsa evidence t g 1S st urte
QWe u 0 around the state, ghgsrcrans are voicing concerns to me about problems suc

1S In practrcal every meeting 190 t

Many doctors think the ap eaIs and atro ses set up by insurers arc meant to throw
expensrve and time- cons |ng roadb f<s at't |re orts fo ge Pe}[ Ir reimoursement, he sarg

Bat Cullﬁon and Roberts?( noleq the bankruotc 3‘ nﬁs é)fﬁg\é%rtael estern Washrn%ton clinics,

EVI ence that doctors arc fl IP% il y&etl)remen d ? Se practiceS arc
ecomrn? S0 economicatly fragie ertson sal 0 longer can afo d'to Ignore such
Insurerp actices.

Carol M. Oslrom can bereached at 206-464-2249 or costrom(ivseatiletimes.coin.

Copyright © 2002 The Seattle Times Company
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION

WASHINGTON, D.c. 20580

Bureau of Competition
Office of Policy Planning

By Facsimile and First Class Mail January 18, 2002

The Honorable Lisa Murkowski _
Chair, House Labor and Commerce Committee
Alaska House of Representatives

Alaska State Capito

Juneau, AK 1-1182

Re:  Alaska Senate Bill 37

Dear Representative Murkowski:

We write in response to your request for comment on Alaska Senate Bill 37, a bill that
seeks to authorize competing physicians to engage In collective bargalnlnq with health plans over
fees and other terms.1 As discussed below, the Commission has opposed eglslatlon hefore the
U.S. Congress that would create an antitrust exemption for physician collective bargaining, and
the Commission staff has expressed similar concerns about HillS before state legislatures. We
continue to believe that the behavior authorized by the physician collective hargaining legislation
would significantly increase health care costs and harm consumers.

You also specifically solicited our opinion on whether the bill meets the legal test of the
state action doctrine. Asyou know, state economic regulation can immunize private parties from
federal antitrust liability, But only where the dlsglacement of competition furthers a cIearIg
articulated policy of, and is actively supervised by, the state (r}o Jeminent. In the case of Senate
Bill 37, the level" of government involvement described falls far short of the level of “active
supervision” required by the Supreme Court.

. Physician Collective Bargaining

.The Commission’s gpposition to legislation intenced to create an antitrust exemPtion for
physician collective bargaining has historically focused on two fundamental points, both of
which are relevant to your consideration of Senate Bill 37:

1 These comments are views of the staff of the Bureau of Competition and of the Office
of Poth Planning of the Federal Trade Commission., They do not necessarily represent the
views of the Commission or of any individual Commissioner. The Commission has, however,
voted to authorize the Bureau of Competition and the Office of Policy Planning to submit these

comments.



() such legislation would likely harm consumers - an antitrust exemption would
authorize pr|ce-f|xm% by phiysicians, which could be expected to result in increased
consumer costs and decreased consumer access to care; and

(2) such legislation would not likely improve the quality of care - an antitrust exemption
would not Ilkely improve patient care, and there are other, more effective means of
addressing quality of care issues that do not sacrifice the benefits of a competitive

marketplace.

A Consumer Harm

1 testimony before Congress regarding a proposed federal antitrust exemption for
Physmlan collective bargaining,2the Commission detailed the predictable impact on consumers

ht such legislation would have:

Without antitrust enforcement to block price fixing and boycotts designed to increase
health plan payments to, health care professionals, we can éxpect prices for health care
services to, rise substantially. Health plans would have few alternatives to accepting
the collective demands of health care providers for higher fees. The effect of the

bill.. . can be expected to extend to various parties, and in various ways, throughout

the health care system:

Consumers and employers would face higher prices for health insurance
coverage.

e Consumers also would face higher out—ofaoocket eXpenses as copayments
and other unreimbursed expenSes increased.

Consumers might face a reduction in benefits as costs increased.

Senior citizens participating in Medicare HMOs would face reduced
benefits ...

The federal ﬁovernment would an more for health coverage for its
employees through the Federal Employees Health Benefits Program and

military health programs.
State and local governments would incur higher costs to provide health

2 Testimony of Federal Trade Commission before the House Judiciary Committee on
h.R. 1304 (June 22, 1999) (“FTC Testimony on H.R. 1304”) &t 562 vaitan e at _
<http://wAwftc. aov/0s/1990/ 9906/healthcaretestimonv.htm> (Attachment A) (footnotes 3-5in

original).
2
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benefits to their employees.

State Medicaid P_rqgr_ams attemptin? to use managed care strate?ies 0]
serve their beneficiaries could have to increase their budgets, cut optional
benefits, or reduce the number of beneficiaries covered.

State and local programs providin% care for the uninsured would be further
strained, hecause, by making health insurance cqvera%e more costly, the
pill threategs to increase the already sizable portion otthe population that
IS Uninsured.

These widespread effects are not 5|mﬁly_theoret|cal possibilities. The record of
antitrust law enforcement sets forth the impact of collective egotiations’ on the
Bubllc_. [For example, as described in the Commission’ complaints, collective
argalnln_? by anesthesiologists in Rochester, New York, and by obstetricians in
Jacksonville, Florida, forced health plans to raise their reimbursement, and the result
was increased premiums for the HVIOs" subscribers.3 Other cases have challenged
actions by associations _otharmausts who succeeded in forcing state and local
8overnments to raise reimoursement levels paid under their employee Prescrlﬁ)tlo,n
rug plans.4 In one such case, an administrative lawjudge found that the collective
fee demands of pharmacists cost the State of New York'an estimated $7 million.5

~ Prior Commission cases illustrate the t i)es of physician conduct that have raised problems.
Price-fixing is one t%pe of such conduct, and last Year'Sa 1aska Heaith Network, 1nc.6 CaSE IS a
prime example. In that case, the Commission alleged that competing physicians organized and
conspired to fix the Erl_ces and other competitively significant terms on which they would ceal
with health plans in Fairbanks, Alaska. Another fype of conduct is price-related group boycotts,
such as the one addressed Inthe w o »ysicians o fSoughwest Loujsiana, 1nc1Case. There, the
Commission charged a group of competing Physluans with conspiring not to deal with certain
third-party payers, as part of an unlawful enterprise designed to prevent managed care contracts

3 Southbank IPA. Inc.. 114F.T.C. 783 (19913 Sconsent order); Rochester
Anesthesiologists. 110 F.T.C. 175 (1988) (consent ordr).

4 See, e.g., Baltimore MetroEoIitan Pharmaceutical Assoc.. Inc, and Maryland
Pharmacists Assac., 117 F.T.C. % 590994 (consent order); Pharmaceutical Society of the State of
New York, Inc., 113 F.T.C. 661 (1990) (consent orcer).

5 See Peterson Din%Company, 15FT.C. 492, 540 81992), See also Pharmaceutical
Society of the State of New York, Inc., 113 F.T.C. 661 (1990) (consent order).

6 Docket No. C-4007, 2001 WL 443471 (F.T.C. April 25, 2001) (consent order).

7 Docket No. C-3824, 1998 WL 566834 (F.T.C. August 31, 1998) (consent order).
3



from taking hold in the Lake Charles, Louisiana region.

There is widespread agreement that horizontal agreements among competitors can raise the
most significant competitive concerns. The facilitation of naked horizontal price-fixing is among
the most serious ofthese concerns, as such conduct predictably and consistently results in |
substantial consumer harm. Departing from the lgeneral rules of antitrust in such a competitively
sensitive area presents substantial risks that would not be offset by procompetitive gains from

physician collective bargaining.

The two arguments that have typically been presented to justify a departure from the
general rules of antitrust in this context are that, given health plan concentration, physician
collective bargalnlnq would (L) increase patients” quality of carg, and d(2) allow physicians to
bar%am on amore “fevel playing field.” The former argument is based on a misunderstanding of
both current law and the effects of collective bargaining, as will be discussed in the next section.

The latter arc‘;_ument is more straightforward, but equally problematic. As the Commission
explained in its testimony before Congress:

Arﬁum_ents that consumers would not be harmed by an antitrust exemption for
collective ban};amm l()jy independent health care professionals appear to rest on
assertions that the [?e eral} bill would halance the bar%amlng power between health
care professionals and health plans. These assertions, however, are incorrect. The hill
would permit doctors to create monopolies. On the health plan side of the ledger, the
evidence does not support the suggestion that most (or even many) areas have only
one or two health plans.8

Furthermore, even if the assumption that physicians confront monopoly health plans were
correct, authorizing collusive conduct by thS|Q|ans would not necessarily sérve the Interests of
consumers. The argument that physician collusion would mereIY counterfalance hyloothetlcal
monopsony power by health Plans |mPI|C|tIy assumes that collective bargaining would generate
i)_h){smlan ees no larger than the fees that Would exist in a competitive mark™*" However, there is
ittle reason to believe that a successful physician cartel would settle for fees at the competitive
level. 1f ahealth plan possessed actual market power, health care consumers could be doubly
harmed by physician collective bargaining, because they could be forced to pay the health care
plan’s monapoly mark-up on top of the levated fees charged by the physicians.

B.  Quality of Care

Proponents of antitrust exemptions for physicians often suggest that greater ph¥sician ,
bargaining power against health ﬁlanslwould result in increased quality of care for patients. This
claim fails Tor two reasons: (L) pnysician collective bargaining has historically focused on

S Testimony on H.R. 1304, supra note 2, at 6-7.
4



physician compensation, rather than patient care; and FZ) current antitrust law already permits
physicians to work collectively on legitimate quality of care issues.

Immunizing collective bargainin? Imposes costs while providing little assurance that
consumers’ interest in quality care will be served. As the Commission stated before Congress:

Collective bargialnlng rights are designed to raise the incomes and improve the

working conditigns of union members. The law protects the United Auto Workers’
right to bargain for higher wages and better working conditions, but we do not rely on
the UAW to hargain for safer cars. Congress addressed those concerns in other ways.9

_ Moreover, discussions between physician groups and health plans are not illegal. Current
antitrust law permits doctors to coIIectlveI1y neﬂotlate with health plans in various circumstances
inwhich consumers are likely to benefit, The Health Care Guidelines - {omtly Issued by the
Federal Trade Commission and the Antitrust Division of the Department of Justice - emphasize
physicians’ ability under the antitrust laws to organize networks, and other joint arrangements, to
deal c_oIIectlveI?/ with health plans and other purchasers.D In addition, through their professional
societies and other giroups, health care professionals can jointly provide information and express

opinions to health plans. 1.
As the Commission explained in its congressional testimony: 2

[T]he antitrust laws do not Rrohlblt medical societies and other (tlroups from engaging
In collective discussions with health plans re?a_rdlng issues of patient care. Among
other things, physicians may collectively explain to"a health plan why they think a
particular policy or practice is medically unsound, and may present medical or

scientific data to support their views ... ,B

9 FTC Testimony on H.R. 1304, supra note 2, at 10

D See Statements of Antitrust Enforcement Policy in Health Care, 4 Trade Reg. Rep.
(CCFI) T13,151 (Aug. 19% (I‘Health Care Guidelines™)avaitabie 2t <http://www.ftc.gov,
reports/ hith3s.htm>. " The Health Care Guidelines discuss “messenger model” arrangements
designed to minimize the costs associated with the contracting process.

1L See, e.0., Schachar v. American Academy of Ophthalmology, 870 F.2d 397 (7th Cir.
1989); Statements 4-5 of Health Care Guidelines, supra note 10

U pj£ Testimony on H.R. 1304, supra note 2, at 7-8 (footnotes 13-15 in original).

B [The Health Care Guidelines] create an antitrust safety zone for health care providers'
collective provision of non-fee-related information to health plans... . [See Statement 4 of

Health Care Guidelines, supra note 10]
5
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The Commission has never hrought a case based on physicians’ collective advocacy
with a health plan on an issue involving patient care. Cur cases have addressed
instances in which physician giroups (1% negotiated collectively on fee levels or other
price-related issues, or (2) collectively refused to contract with plans, either to gain
acceptance of their price-related demands or to prevent or delay market entry by
manaqed care plans generally. In all such cases, the Commission has been very
careful to make sure that its orders do not interfere with the legitimate exchange of
information and views between health plans and health care practitioners. Indeed, in
the Commission's first litigated case involving collective ne%otlatlons b}/ phg'smlans -
M ichigan State M edical Society —tNE Opinion emphasized that the antitrust laws do
not Prohlblt health care Frowders' collective provision of information and views to
health plans. 4 Sﬂecmc anguage was inserted in that order, and in subsequent orders,
to make it clear that bans on anticompetitive agreements amonﬁ competing providers
do not prohibit the provision of information and views to health plans concerning any
Issue, including reimbursement. b

Accordingly, blanket antitrust immunity for physician pricefixing is not necessary to
protect patient welfare.

II.  The Alaska Bill

. Nonetheless, Senate Bill 37, like its federal and state counterparts, seeks to confer antitrust
immunity with respect to collective physician conduct, To be sure, Senate Bill 37 also contains a
number of provisions designed to protect consumers from the Rotentlal harms arising froma
physician collective bargaining exemption. In some respects, these provisions resemble
protections contained in physician collective bargaining bills introduced in Texas and the District
of Columbia, on which the Commission staff also has commented. As with the protections in
the Texas and District of Columbia bills, these provisions - addressing a health plan’s market
power, the size of the physician bargaining group, and potential boycott conduct - do not
alleviate the risk of substantial consumer harm resulting from a collective bargaining exemption.

¥ 10LFT.C. [191] at 302-09 [(1983)].

B 1d. at 314; see also Southhank [PA, 114 F.T.C. 783 (1991) (consent order); Rochester
Anesthesiologists. 10F.T.C. 175 (1983) (consent order).

b Letter to the Texas Legislature on Senate BIill 1468 (I\/IaY 13 1999? available at
<http:/Amw.ftc. gov/be/va90C09.htm> %ttachment B): Letter to the District of Columbia Office
of Coiporation Counsel on Bill No. 13-333 (Oct. 29, 1999) (“District of Columbia Letter”)
cvailable ot <htp://mmw.ftc. gov/be/rigsbv.him> (Attachment C).

6
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A Minimum Threshold for Health Plan Market Power

Section (d)(l? of Senate Bill 37 states that_physi,cians may “collectively n_%gotiate with a
health benefit plan the items described in (b)” - inc udln% fees Or prices - provided that the
health benefit plan has “substantial market power.” “Substantial market power” is defined as
“more than 15 percent of the market share.” 14. at § (5)(4). Alternative formulas by which
market power may be measured are set forth in Sections (O(2) and (0(2).

This market power screen is unlikely to guard against consumer harm.

~ First, the screen does not apply to all collective bargaining b}/ physicians, or even to all
price-related bargaining. Rather, It applies onIY to certain kinds of price-related matters. For
example, the market share screen does not apply to negotiations concerning the formulation and
ap,ollcatlo_n of reimbursement methodology. 1o at§(z3(6). The method a health plan uses to
calculate its payments to providers for particular services, however, can have a direct and
significant impact on the ultimate price that providers receive for their services, and thus such
matters are also “price” terms. Moreover, even collective bar%alnln? over other, more clearly
“non-price™ issues in a health plan contract can have a substantial effect on the ultimate costs

paid by consumers.

~Second, there are significant problems with the concept of health plan market power as
defined in the bill. As the Commission staffnoted in its comment on the District of Columbia

hill:

Market power is, simply put, the power to raise prices above competitive levels, or in
the case of buyers, the anility to reduce prices below competitive levels. Market share
can indicate market power, but only if based upon a properlX defined market. Even if
the bill’s categprles correctly identified relevant markets, a 15% market share ... is
not a level ordinarily assumed to constitute market power. I/

Although the Alaska bill’s definition of “substantial market power” is not entirely clear,
one thing is certain: it does not defing antitrust markets in a L-gal or economic sense. “For
example, it uses as a proxy for a relevant ?eographlc market the health plan’s “service are ”but
this area does not necessarily correspond o a proi)er relevant antitrust geographic market, and
could serve to overstate the market share of the plan.

Furthermore, by settin%_the market power threshold at a 15 percent market share, the ill
would authorize anticompetitive behavior by physicians in many situations in which the health
plan would not in fact possess market power.  Indeed, 15to 20 percent is below the level courts

17 District of Columbia Letter, supra note 16, at 3-4.



tyPicaIIy require hefore upholdin% a finding of market power.B Finally, the bill does not take
into account that even a plan with a large share of a market might be Constrained from exercising

market power if new entry by competing plans is easy.

Third, in practice, the market share screen appears unlikely to provide any limitation at all
That is because the hill would create a Fresumptlon that a health plan has substantial market
Power (Section (), unless the health f) an persuades the Attorney General that it does not meet

he 15 percent threshold. It seems unlikely that a health plan would seek to offer such proof,

however, because the kind of price-related collective bargaining to which the market share screen
applies can occur only if the health %Ian agrees to_en%age In such negotiations. see Section
(dfp)._ Thus, It appears that a health plancould simply decline to_negotiate with physician
collective bargaining groups, without making any showing regarding market share.

_Inaddition, it should be noted that the hill’s restrictions on collective fee negotiation to
situations where the health plan consents to such negotiations would offer only limited protection
to consumers. Such a restriction could limit certain kinds of anticompetitive €ffects, by
preventing groups without health plan consent from enga%mg in even preliminary bar(t;alnlng
activities (such as ph_Y_smlans entering into agreements on the fee levels to be sought) that could
facilitate anticompetitive agreements with respect to physicians’ individual dealings with health
ﬁlans. Nonetheless, avarletY of risks remain.  First, although participation is voluntary, some

ealth plans may feel compelled to deal with a group if it includes most of the physicians ina
particular specialty or many physicians with large numbers of loyal patients, Second, even
absent any Implicit coercion, in'some circumstances a health plan may find it less troublesome to
simply accede to price-setting by physicians and then ﬁass the higher costs on to consumers. In
either case, such behavior presents a risk not only to the enrollees ofthe particular planin
question, hut also to other consumers, because a group of_Physmlans organized to bargain with
one health plan could more easily collude in its dealings with other health plans that eschew

collective bargaining.

B AIthou?h the federal courts have not identified a precise market share fi%re that
constitutes market power, the guidance they have pravided strongly suggests that 15to 20
percent is not sufficient, In Jefferson Parish I-I_os_i)_. Dist. No. 2v. Hyde, 466 U.S. 2 (1984), for
_exam?le, the Supreme Court rejected the possibility that the defendant hospital had market power
in spite of the fact that It serviced roughlkl 0 ﬁercent of the relevant market. Subsequent
opinions from lower courts have tended fo adnere to this 30 percent “vule of thumb.” See, e.g..
nited States v. Eastman Kodak Co.. 63 F.3d 9% (2d Cir. (30 percent share of U.S.
photocopying market too small to give rise to inference of market power); New York v.
Anheuser-Busch, Inc.. 811 F. Supp. 848 (E.D.N.Y, 1993) ?40 percent market share insufficient to
show market power in light of low barriers to entry); Manutacturer's Stg)gly Co. v. Minnesota
Mining & Manufacturing Co., 683 . Supp. 303 (W.D. Mich. 1983) (25.8 percent market share

insufficient to show market power).



B.  Limitations on Size of Physician Negotiating Group

Section (g)(6) ofthe Senate Bill 37 states that an authorized third party “may not represent
more than 30 percent of the market of practicing physicians in the %eographlc service area or
proposed geographic service area if the health benefit plan has less than a five percent market
share.” In addition, Section (?)87% authorizes the Attorney General to limit the Percenta e of
practicing physicians represented by an authorized third party. However, the Attorney General
may not impase a limit of “ess than 30 Percent of the market of practicing ?hysmlans "and may
nof impose any limit at all if “the market of practicing physicians. .. consists 0f 40 or fewer

individuals.” 14

These limitations on the size of the physician %roup authorized to _coII_ectlveh{_bargaln_are
also unlikely to adequately protect consumers. First, the SOPercent limitation applies only in
those cases in which the health plan has a very small share of the (Potentlallly{ ill-Cefined) market.
Furthermore, the 30 percent limit appears to Contemplate a percentage of all physicians and, if so,
it would not necessarily prevent aggregation of a large portion ofthe ph?]/smlans in agiven
specialty. Given the high level of Specialization among physicians, and the fact that different
medical specialty services often are not substitutable, the relevant market for antitrust purposes
may be a particular specialty or specialties rather than physicians as awhole. Andjast as
individual specialties may constitute different product markets, relevant geographiC markets may

differ by specialty.
C. Exclusion of Physician Boycott Conduct

Section (m% of the bill states that the antitrust exemption for ph;(su:lan collective bar aInIﬂP
does not extend to boycott conduct. Specifically, Section (m) states that no provision of the bil
shouldl be construed &S authorizing “competing physicians to act in concert in response {0 a report
Issued by an authorized third party related to the authorized third party’s discussion or
negotiations with a health benefit plan.” 1t further notes that authorized third parties “shall”
inform ph¥3|(:|ans of Section (m) and “warn them of the potential for legal action against those

who violate state or federal antitrust laws.” 14,

Although this P[OVISIO_H is likely to prevent Senate Bill 37 from beln? used as legal cover
for explicit bochtt_ lireats, it does not protect consumers from all boycoti-related concents
arlsmgz,fromp sician collective bargaining. As the Commission has preV|ous!¥ observed,
collective negofiations can by their very nature convey an implicit threat that, itthe health Plan
does not agree to terms acceptable to the Rhysmlan grouP as a whole, it will be prevented from
successfully negotiating agreements with the' members ot the group separately.® Furthermore, by

D See Alaska Healthcare Network. Inc.. Docket No. C-4007, 2001 WL 443471 (F.T.C.
Apr. 25, 2001) (“Payors believed that they could not go around kAIaska Healthcare Network] to
contract individually with Iahysmlan_s in Fairbanks, and thus that they had no alternative but to
reach agreement with AHN 0r to give up their planned entry into Fairbanks.”). See also
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Immunizing agreements among competing physicians on the fees and other terms they will
accept from health plans, the bill facilitates coordinated conduct - such as collusive refusals to
deal - that, even though not immune, would be difficult to detect and prosecute.

[l State Action Immunity

Under the I1u_c||0|all}/—created_ “State action” doctrine, a state may override the national Pollcy
favoring comﬁe Ition only where it expressl?/ decides to govern aspects of its economy by state
requlation rather than market forces. A state may not simply authorize private parties to violate
the antitrust laws.2D Instead, it must actually substitute its own active control for the discipline
that competition would otherwise provide. “To that end, the state legislature must clearh{
articulate a policy to displace competition with requlation, and state officials must actively

supervise the private anticompetitive conduct.2

Senate Bill 37 faces severe difficulties under the “active supervision” r_o_n? ofthat test. In
order for state supervision to be adequate for state action purposes, state officials must “have and
exercise ultimate authority over the challenged anticompetitive conduct.”2 Senate Bill 37 falls

far short of providing the”“pointed reexamination”0f private anticompetitive conduct necessary

to confer antitrust immunity.

_ The Supreme Court has made it clear that the active supervision standard is a rigorous qne,
designed to ensure that an anticompetitive act of a i)rlvate party is shielded from antitrust liability
only when “the State has effectively made [the challenged] conduct its own.”2 Active
supervision requires that the state exercise “sufficient independent judgment and control so that
the details of the rates or prices have been established as a product of deliberate state

Michigan State Medical Society, 100 F.T.C. 191, 296 n.32 (1983) (‘“the bargainin%process itself
carries the implication of adverse cons%ences Ifa satisfactory agreement cannot e obtained”);
Preferred Physicians Inc., 110F.T.C. 157, 160 (1988) (consent order) (threat of adverse

consequences inherent in collective negotiations).

D See Parker v. Brown, 317 U.S. 341, 361 (1943) (“a state does not give immunity to,
those who violate the Sherman Act by authorizing them to violate i, or declaring that their action

IS lawful”).

(10 A See California Retail Licmor Dealers Assn. v. Midcal Aluminum, Inc., 445 U.S. 92
2 Patrick v. Burget. 486 U.S. 94, 100 (1983).
2 Midcal. 445 U.S. at 105-06.

4 Patrick, 486 U.S. at 106.
10



Intervention, not simpIX by agreement among ﬁrivate parties.” In this instance, the bill does not
argfear to provide the Attorney General with the means to exercise sufficient independent
Ju

juagment and control.

Lack of Active Supervision

The requlatory scheme established by Senate Bill 37 endeavors to provide state supervision
ofph?;smlan collective bargaining by authorizing the Attorney General to approve or disapprove:
1} the composition of a physician collective bargaining r_ou[), §2)abr|_efreport_o_n any proposed
collective negotiations, and (3) a contract that was the subject of collective bargaining. “The
lect flat d(3 tract that was the subj IItbgi %h
Attorney General’s role is limited in significant res[Jects, however, making it unlikely that the
re?ulatory scheme would be found to provide the level of active supervision required to confer

antitrust immunity.
1 Review of Composition of Physician Groups

The power to approve or disapprove the composition of a physician collective bargamm?
ﬁ]roup is provided by Section (Q)(7). This provision states that the Attornex General may limi
e gercentage of physicians reﬁresented by an authorized third party, but that the limitation “may
not be less than 30 percent of the market.” Furthermore, the Attoriey General “shall”” consider
the potential competitive benefits and anticompetitive effects described in Sections () and (D)
The Attorney General has no Ipower_ to impose such limitations when the market of practicing
physicians consists of “40 or fewer individuals.”

The Supreme Court has emphasized that active supervision requires that state officials
"have and exercise POWEN 10 FEVIEWparticular anticom petitive acts of private parties and _
disapprove those that fail to accord with state polic ’ﬁ The Attorney General’s limited review
of bargaining Tgroup_s at the formation stage, under Section (9)(7), would not amount to active
supervision of “particular anticompetitive acts.” Indeed, ina market of “40 or fewer
individuals,” the Attorney General has no authority whatsoever to review the comﬁosnlon of
Physmlan g|roups. This loophole may be particularly significant in a state like Alaska which, due
0'1ts population and its large geographic area, may have a large number of physician specialty

markets consisting of 40 or fewer providers.

2 Review of “Brief Report” on Proposed Negotiations
The power to _%Pprove or disapprove a “briefreport” on any proposed collective
negotiations is provided by Section (n)(1)(B). This provision aﬁpears to provide the Attorney
General with authority to disapprove proposed negotiations ifthe physician group is found to be
b Federal Trade Commission v. Ticor Title Insurance Co., 504 U.S. 621, 634-35 (1992).

¢ jd. at 634 (emphases added).
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“not appropriate to represent the interests involved in the proposed negotiations.”2 It is unclear,
however, what authority this actually would confer, or how the Attorney General could make
such.an assessment on the hasis of the limited information that the third Party representative is
required to submit, The report would describe the proposed subject matter of the negotiations
and a statement of the expected efficiencies or benefits, but it would not suppI)(_aW| e variety of
information that would enable the Attorney General to assess the likely competitive effects of the
negoﬂaﬂon_s. Further, there is no provision for the Attorney General to require submission of
additional information, nor any mechanism by which to recéive input from other physicians,

affected health plans, or patients.
3. Review of Collectively Negotiated Contracts

_ The power to approve or dlsagpro_ve a contract that was the subject of collective bargaining
Is provided by Sections (i) and GP. gction (1) states that the Attorney General “shall” either
approve or disapprove a contract “within 30 days after receiving the reports required under (h).”
uring that briefperiod of time, the Attorney General is to attempt to ascertain whether “the
competitive and other benefits of the contract terms outweigh any anticompetitive effects.” Lists
of competitive henefits and anticompetitive effects that the Attorney General “may” consider are

provided in Sections (k) and (L), respectively.

_These provisions have two prmufal defects that are likely to vitiate the active Supervision
required_by the state action doctring: (1) the Attorney General Is presented with insufficient
information, and (2) the Attorney General is given insufficient time. Additionally, a provision
requiring a written decision for both contract approvals and disapprovals would"help to ensure
that adequate information is both sought and reviewed.

@ Insufficient Information

In order for state action immunity to ,appl?;, Supreme Court precedent requires the State to
“undertake[]r the necessary steps to defermine the specifics ofthe rateset_tln(_i scheme.”8 Senate
Bill 37 falls far short of prowdmgi_the information necessary for state officials to make such a
determination. Moreover, what Tittle information is provided is all at the initiative of third
parties. The bill does not authorize the Attorney General to request or gather specific additional

2 The Attorney General may not approve the report if. (1) the group of physicians “is not
appropriate to represerit the interests involved in the ne%otlatlons’ (aprovision seemingly
redundant with Section (q)(7), discussed above%, or (2) the proposed n_e%otlatlons “exceed the
authority ?ranted in this agte_r.” If either of these conditions Is satisfied, the Attorney General
“Shall” énter an order “prohibiting the collective negotiations from proceeding.”

B Ticor. 504 US. at 638.
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information of any kind.2

The “briefreport” would contain the “proposed subject matter” of the negotiations and one
party’s “explanation ofthe [expected] efficiencies or benefits.” Notably absent from the “brief
report” s a wide varlet¥ of Information that would assist the Attorney General in assessing the
likely competitive effects of the ne(l]otl_atlons. An Attorney General drmed with greater
information - including, for example, information concerning product and geographic market
definition, current price levels, availability of substitutes, or ease of entry for new competlnﬂ
Physm_lans - would, of course, be better able to make apprort])_rlate determinations. An equally
roubling omission from the process is any mechanism by which to receive input from other
physicians, affected health benefit plans, or patients. Indeed, the process provides no notice to
any of these groups, and so 110 means for them even to be aware of the potential value of their

input.

To attempt to ascertain credibly "'hether “the competitive and other benefits of the contract
terms outweigh any anticompetitive efrects” - the core stated criterion of the Attorney General’s
review - without sufficient data, or adequate input from other parties, would be extremely
difficult. Making judgments about competitive effects is the Commission’s core function.” To
cany out this function, the Commission employs a large staff of lawyers and economists, who
rely’on information gathered from the careful review of a complete ocumenta[Y record and
interviews of numerous key witnesses. “‘Active supervision” need not_necessarily entail the same
exhaustive examination but, at the very least, it should constitute a pointed and meaningful

review.

In addition, Section (h?_(S) requires an authorized third party to provide the Attorney
General with all communications “to be made to physicians” related to n_egiotlatl_o_ns. This

requirement, however, omits at least four additional categories of potentially critical competitive
information: (1) communications from physicians to authorized third parties, (2) communications

A Courts have tended to reject claims of state action immunity where state officials

lacked sufficient information to conduct a meaningful review of 'he private conduct.  See, e.g.,
Ticor Title Insurance Co. v._Federal Trade Commission. 998 F.Id 1129, 1140 (3d Cir. .
(finding lack of state supervision where Connecticut never obtained necessary information that
would have enabled it to assess the aﬁpropr_lateness of filed rates). In contrast, courts have
tended to accept such claims where the review included hearings and an opportunity for
F_Qtentlally affected parties to be heard. See, e.g.. TEC Cogeneration Inc. V. Florida Power &

|?ht Co.. 76 F.3d 1560 (11th Cir.), amended in part, 86 F.3d 1028 (11th Cir. 1996) (rates
determined by Public Service Commission rulemaking and subject to extensive |e%gencgo
proceedings); DFW Metro Line Services v. Southwestern Bell Telephone, 988 F.2d 601, 606-07
(5th Cir. 1993) (Public Utility Commission conducted both broad-based ratemakmﬁ_proceedmgs
and adjudications of specific complaints about the reasonableness ofrates%' Lease Lights, Inc. V.
Public Serv. Co., 849F.2d 1330, 133-35 (10th Cir. 1988) (state held public hearings to assess

reasonableness ofrates).
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from authorized third parties to health plans, $_3) communications between physicians, and (4)
communications between authorized third parties.

It is worth notmg that the core conduct at issue here, naked price-fixing among horizontal
competitors, s deemed to b, e s illegal precisely because the law presumes that in almost no
circumstances imaginable wil the benefit outweigh any anticompetitive effects.”3 To be able
to attempt such ajudgment, the Attorney General needs to be able to review the relevant

information.
() Insufficient Time

The law of active supervision requires that the Attorney General have and exercise
“independent judgment and control” sufficient to render the challenged conduct eﬁectlvelkl that
of the State and not that of private parties. Yet Section (1) allows only 30 days for the Attorney
Ger™ml to review the facts and render a dec.:;on about the anticompetitive effects ofa given
contiact. The time period is mandatory (“shall either approve or dlsaPprove ... Within 30 days’
and there is no provision for extension:3. It is b?/ no means clear that the Attorney General coul
complete the “pointed reexamination” required fo immunize the underlying physician conduct in

such a short time.

IV, Transparency

Section (1) of Senate Blill 37 provides that “[ijfthe contract is disapproved, the attorney
general shall furnish a written explanation of any déficiencies along with a statement of specific
remedial measures that would correct an_}/ identified deficiencies.” Notably, the hill contains no
complementary provision requiring a written decision t0 approve a proposed contract. A written
decision, expressly considering the potentially anticompetitive implications of a proposed |
contract and attempting to quantify the consimer impact and expected effect on consumer prices,
would serve a number of salutary éJurposes: First, it would inform affected parties of the levels at
which prices were being fixed, and so provide an opportunity for comment or challenge as to the
appropriateness ofthose levels. Second, it would help inform the public ofthe likely impact of
the proposed contract on their health care costs.

3 See Arizona v. Maricopa County Medical Society, 457 U.S. 332 (1982) (holding
naked horizontal pricefixing amang physicians to be per se illegal).

3 In addition, the current legislative draft is ambiﬁuous as to when the 30-day clock
commences.  Section (i) allows 30 days from receipt of “the reports required under section (h),”
without specifying which report - the “orief report,” the “copy of all communications,” or the

contract itself.
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~Under the current draft, an explanation is required only when the Attorney General
disapproves a contract. .From a consumer perspective, however, disapproval of a contract is the
less troubling result. Disapproval indicates that market forces will continue to govern, whereas
approval indicates that ther will be temporarily suspended, with a potentially adverse impact on
price and access. It is the latter situation that more clearly warrants an explanation and is more

properly subject to consumer scrutiny.

* k%

In sum, the é)roposed antitrust exemption for physician collective bargaining is likely to
result in increased consumer costs and threatens to redluce access to care. Furthermore, the risk
of consumer harm does not appear to be offset by any substantial procompetitive benefits or

increased quality of care.

. Parties claiming immunity under the state action doctrine bear the burden of establishing
their entitlement to stch immunity. Ifthe Alaska Legislature were to enact a bill that fails to
provide for the level of active supervision required by Supreme Court precedent, physicians
relying on the bill’s provisions to confer antitrust immunity v/ould risk exposure fo potentially

significant financial liability for their actions.

Thank you for your inquiry. We hoPe you find these comments helpful. Should you have
any additional questions, please feel free to Contact Jeff Brennan at (202) 326-3638.

Sincerely,

Joseph J. Simons, Director
Jeffrey W, Brennan, Assistant Director
Bureau of Competition

R. Ted Cruz, Director
John T. Delacourt, Attorney
Office of Policy Planning
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Mr. Chairman, the Federal Trade Commission thanks you and the members of the
Committee for inviting us again this year to present the Commission's views on a proposed
antitrust exemption to allow physicians and other health care professionals to engage in
collective bargaining with health plans. The basic effect of this year's bill is the same as last
year's proposal: to grant independent health care practitioners the right to agree on the fees
and other terms that they will accept from insurers, employers, and other third party payers,
and to boycott payers who refuse to accept their demands. This year's version, however,
makes clear that the immunity would apply notjust to doctors, but also to pharmacists and
others who supply health care products or services. The Commission continues to believe
that such an exemption would be bad medicine for consumers. The issues that have been
raised regarding patient protection are vitally important, but this proposal is not the way to

address them.

H.R. 1304 would create a broad antitrust exemption that would, for example, allow all of the
physicians in a particular medical specialty in an area to demand a 20% increase in fees and
to refuse to contract with any insurer who refused to pay those rates. The example

mentioned above is not a mere hypothetical. The Commission's staff currently has ai.
investigation into jusi such conduct. Nor is this an isolated case. The Commission has

brought numerous actions challenging similar activities.”

The bill, while appealing in its apparent simplicity, threatens to cause serious harm to
consumers, to employers, and to federal, state, and local governments:

» Doctors and other health care professionals could join together to demand

substantially higher fees.
» Pharmacists could insist on higher payments for filling prescriptions. The bill
apparently would permit even large chain pharmacies, such as CVS and Rite Aid, to

get together and demand higher prices.
e Consumers and employers, including government employers, would face higher

insurance premiums.

http://w.vw.ftc.gov/0s/1999/9906/healthcaretestimony.htm 1/18/2002
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* Consumers would pay more out-of-pocket and could see the’r benefits reduced.

» Medicaid programs that provide services through managed care plans could be forced
to increase their budgets or reduce services.

» The number of uninsured Americans, and the costs borne by state and local
governments in providing for their care, could increase significantly.

Supporters of the bill argue that giving this kind of unrestrained power to private
competitors is needed because of concerns about the changes taking place in our nation's
health care system. That significant changes are occurring is beyond dispute. Efforts by
private employers and government health care programs to address rapidly increasing health
care costs have transformed health service markets. Many doctors are concerned about their
ability to care for their patients in the way they believe is best. Many patients are dissatisfied
with the services they have received from their health plans; others are worried about the
availability and quality of services should they become seriously ill. Press reports of
apparent abusive practices by some health plans abound. But even though there are serious
problems concerning the relationship of HMOs and other health plans to doctors and
patients that deserve to be addressed, this proposal is the wrong approach.

What do we mean by this? An across-the-board antitrust exemption would allow all doctors
in a community or all members of a particular specialty - for example, specialists already
compensated at $150,000 to $200,000 a year, not to mention pharmacists who work for large
corporate pharmacies -- to band together and insist that they be paid an additional 10 or
20%. Although H.R. 1304 is presented as an extension of the antitrust immunity granted to
labor organizations, the circumstances here are surely very different from the context in
which the labor exemption was originally adopted by Congress.

The Commission's opposition to the proposed exemption is not based on any policy
preference for HMOs over fee-for-service medicine, or on an assumption that the market, if
left alone, will cure all problems. Nor does it reflect a lack of concern about the special
characteristics of health care markets, or disregard for the strong sense ofresponsibility that
medical practitioners feel for the welfare of their patients. Rather, our opposition is based on
the Commission's experience investigating the impact on consumers of numerous instances
of collective bargaining by independent health care practitioners.

The bill's stated purpose is to promote the quality of patient care. Collective bargaining by
health care professionals, however, does not ensure better care for patients. Two brc. d-
based commissions recently studied changes in the health care system and recommenucd
numerous measures to protect consumers and promote quality. But neither suggested that
antitrust immunity was approrriate or desirable.® The Commission believes that measures
designed to increase the power of consumer choice will serve patients, and our nation as a
whole, far better than giving providers the collective power to dictate what choices -- and,
significantly, what prices —will be available in the marketplace. Government can play an
important role in creating the conditions for effective competition in health care markets,
and in addressing specific abuses through targeted regulation.

The Bill Would Grant Broad Antitrust Immunity For Price Fixing, Boycotts,
And Other Anticom petitive Conduct

H.R. 1304, like the proposal before the Committee last year, would create a broad antitrust

http://www .ftc.gov/0s/1999/9906/healthcaretestimony.htm 1/18/2002
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exemption for price fixing and boycotts by physicians, dentists, pharmacists, and other
health care professionals. To understand the types of activity that this bill would legalize,
one need only refer to the record of antitrust law enforcement over the past two decades. The
Commission, the Department of Justice, and state attorneys general have brought numerous
actions challenging price fixing and boycotts by health care professionals who sought to
obtain higher fees or more favorable reimbursement terms from third party payers. For

example, the Commission's early case against the Michigan State Medical Society”
challenged the Society's formation of a "negotiating committee” that orchestrated boycotts of
the state Blue Shield plan and the state Medicaid program in order to promote the
reimbursement policies that the Society preferred. Among other things, the Society opposed
vision and hearing care benefits plans negotiated by the United Auto Workers union,

because these programs provided for different reimbursement levels for participating and

nonparticipating providers/")

More recently, the Commission issued a consent order settling charges that a group of
physicians in Danville, Virginia, agreed on reimbursement :ates and other terms of dealing
with third-party payers, agreed to boycott payers that did not meet those terms, and thereby

succeeded in obstructing the entry of new health care plans into its area/6) One of the
victims of the boycott was a health plan established by Virginia to cover state employees
The Commonwealth of Virginiajointly investigated the case with FTC staff, and collected
$170,000 in penalties and damages for the increased costs it had to bear in providing health

benefits to its employees/?)

The Commission's most recent challenge to providers' collective negotiation with health
plans involved a group of independent physicians that included between 70 and 80% ofthe
doctors in the Lake Tahoe area. According to the complaint, the doctors negotiated
collectively with all health plans in the area, and forced the plans to either accept rates much
higher than those paid in other parts of California or Nevada, or abandon plans to contract
with doctors in the area. The physicians asked Blue Shield of California to raise its
premiums to fund increased payments to doctors, and concertedly terminated their

participation agreements with Blue Shield when it did not comply with their demands/8)

These are just a few examples of actions antitrust enforcers have blocked - actions that
meant higher prices for consumers without any guarantee of improved patient care. There
are many more/9) The immediate effect of H.R. 1304 would be to allow such
anticompetitive conduct to proceed unchallenged, and it may encourage health care
professionals to undertake such actions.

The bill also could permit physicians to collectively demand terms from health plans that
would disadvantage allied health care providers or other alternatives to prevailing modes of
medical practice. The collective judgment of health care professionals concerning what
patients should want can differ markedly from what patients themselves are asking for in the
marketplace. The Commission has taken enforcement action in cas”s in which provider
groups sought to impede practice by competing alternatives by, for example, denying,
delaying, or limiting hospital privileges of non-physician providerst1°) or physicians
providing services through innovative arrangements, such as the Cleveland Clinic's
integrated multi-specialty group practice/1’) Other cases illustrate how groups of
professionals have attempted to secure health plan payment policies that disadvantage their
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competitors/12*Although it was suggested at last year's hearing that the legislation would
not grant antitrust immunity to agreements between doctors and health plans that

disadvantaged competing providers, but would protect only agreements among physicians
on what terms they will accept from plans, it is not clear that the courts would interpret the

law in that way/13)

The differences between this year's bill and last year’s do nothing to reduce the
Commission™ concerns about the potential harm to consumers. Indeed, the changes
primarily broaden rather than limit the bill's scope. The current version includes an
expansive definition of "health care professional™ that appears designed to encompass a
sweeping array of individuals who provide health care products or services. This year's bill
also makes clear that state, as well as federal, antitrust enforcement would be displaced. In
addition, although the current bill excludes the "collective cessation of sendee to patients”
from its protections, this limitation takes virtually nothing away from the coercive power the
bill grants to providers. The bill continues to permit physicians and others to collectively
refuse to deal with a health plan that refuses their demands for higher fees. I1fa plan failed to
accede to those demands, and the group refused to contract, the plan could be forced from

the market/14) or patients would be left to pay their medical bills out of their own pockets.

(15) Thus, although providers could not collectively refuse to treat patients, their collective
refusal to contract with a plan could impose formidable financial obstacles to patients

seeking care.

Although styled as a labor exemption, the antitrust immunity that H.R. 1304 would confer
has little to do with established labor law and policy. The labor exemption already applies to
health care professionals under the same standards that apply in other sectors of the
economy; that is, physicians who are employees (for example, of hospitals) are already
covered by the labor exemption under current law. The labor exemption, however, is limited
to the employer-employee context, and it does not protect combinations of independent

business people/1) H.R. 1304 is designed to override the distinction Congress drew in the
labor laws between employees and independent contractors, and to allow some independent
contractors —doctors and other health care professionals operating as independent

businesses —to collectively exert economic pressure on health plans to gain higher fees and

other, more favorable, terms of dealing/17) In addition, it grants the exemption without
providing for any oversight of the collective bargaining process by the National Labor

Relations Board.

Moreover, this extension of the labor exemption is being offered as a way to remedy matters
that collective bargaining was never intended to address. The stated goal of this bill is to
promote the quality of patient care. The labor exemption, however, was not created to solve
issues regarding the ultimate quality of products or services that consumers receive.

Collec hve bargaining rights are designed to raise the incomes and improve working
conditions of union members. The law protects the United Auto Workers' right to bargain
for higher wages and better working conditions, but we do not rely on the UAW to bargain
for safer cars. Congress addressed those concerns in other ways. The patient care issues
raised by supporters of the bill deserve serious attention, but an ill-fitting labor exemption is

the wrong approach.

Il. The Exemption Would Harm Consumers
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It is undisputed that the immediate effect of H.R. 1304 would be to permit all doctors in a
community -- indeed, all health care professionals - to bargain collectively with all health
plans that contract with independent health practitioners. It would permit those practitioners
to demand much higher fees for their services, and to refuse collectively to contract with
plans that did not meet those demands. What is disputed is the impact the bill would have on

consumers.

At last year's hearing, there was much discussion about hypotheticals and theoretically-
possible results. The Commission believes, however, that past experience is a more reliable
guide to what is likely to happen when health care practitioners collectively bargain with
health plans. That experience suggests that the proposed exemption presents substantial risks
of harm to consumers, private and governmental purchasers of health care, and taxpayers
who ultimately foot the bill for government-sponsored health care programs.

A. The Exemption Would Raise Costs And Threatens To Reduce Access To Care

Without antitrust enforcement to block price fixing and boycotts designed to increase health
plan payments to health care professionals, we can expect prices for health care services to
rise substantially. Health plans would have few alternatives to accepting the collective
demands of health care providers for higher fees. The effect of the bill, however, would not
simply be on the health plans and employers that are forced to pay higher prices to health
care practitioners, but can be expected to extend to various parties, and in various ways,

throughout the health care system:

« Consumers and employers would face higher prices for health insurance coverage.

» Consumers also would face higher out-of-pocket expenses as copayments and other
unreimbursed expenses increased.

» Consumers might face a reduction in benefits as costs increased.

« Senior citizens panlcipating in Medicare HMOs would face reduced benefits, because
Medicare pays these HMOs a fixed amount per enrollee. Higher fees for professional
sendees means health plans would have fewer dollars available to pay for prescription
drug coverage and other benefits that are not available under traditional Medicare but
currently are provided by many Medicare HMOs.

« The federal government would pay more for health coverage for its employees
through the Federal Employees Health Benefits Program and military health

programs.
» State and local governments would incur higher costs to provide health benefits to

their employees.

o State Medicaid programs attempting to use managed care strategies to serve their
beneficiaries could have to increase their budgets, cut optional benefits, or reduce the
number of beneficiaries covered.

» State and local programs providing care for tire uninsured would be further strained,
beca: ., by making health insurance coverage more costly, the bill threatens to
increase the already sizable portion of the population that is uninsured.

These widespread effects are not simply theoretical possibilities. The record of antitrust law
enforcement sets forth the impact of collective "negotiations” on the public. For example, as
described in the Commission's complaints, collective bargaining by anesthesiologists in
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Rochester, New York, and by obstetricians in Jacksonville, Florida, forced health plans to
raise their reimbursement, and the result was increased premiums for the HMOs'

subscribers/18) Other cases have challenged actions by associations of pharmacists who
succeeded in forcing state and local governments to raise reimbursement levels paid under

their employee prescription drug plans/19) In one such case, an administrative law judge
found that the collective fee demands of pharmacists cost the State of New York an

estimated $7 million/20)

By raising health care costs and making health insurance less affordable, the exemption
threatens to increase the number of uninsured and thus reduce access to care. A 1997 report
by the General Accounting Office concluded that a major reason for declining private health
coverage is the rising cost of health insurance. Higher insurance costs affect employers'
decisions whether to offer health benefits and employees' decisions whether to purchase

coverage/21~In a country where 43.4 million people did not have health insurance in 1997
(1.7 million more than in 1996), any development that threatens to increase the proportion of
the population that is uninsured is cause for serious concern.

B. There Is No Support For Claims That Consumer Costs Would Not Increase

In last year's hearing there was acknowledgment that passage of the bill could result in
higher payments to health professionals. There has been a suggestion that fee increases
imposed on health plans might not be passed on to consumers, but could simply reduce
health plan profits. Such a result is unlikely. Fees for professional services account for

almost one-half of private insurance payments for health services and supplies/22) If these
costs increase significantly, the most logical assumption is that costs to consumers would go
up substantially. Relying on an assumption that higher costs will not be passed on to
consumers puts consumers at risk of serious harm. Economic theory predicts that a
significant industry-wide increase in input costs will ordinarily raise the price of the final

product/21) Moreover, as noted above, our enforcement actions provide numerous examples
in which health care professionals’collective demands for higher fees resulted in higher
costs to consumers and to government purchasers.

Arguments that consumers would not be harmed by an antitrust exemption for collective
bargaining by independent health care professionals appear to rest on assertions that the bill
would balance the bargaining power between health care professionals and health plans.
These assertions, however, are incorrect. The bill would permit doctors to create
monopolies. On the health plan side of the ledger, the evidence does not support the
suggestion that most (or even many) areas have only one or two health plans. A November
1998 letter to Chairman Hyde from Chairman Pitofsky discussed in greater length than is
possible here the available information on the extent to which health plans have market
power in individual geographic areas. That information indicates that health plan markets
vary widely, and simply does not support suggestions that most markets have little or no
health plan competition. For example, individual HMOs typically face considerable

competition irom other HM Os/24) Data on HMO penetration published in June 1998 show
that areas in which HMOs as a group have the largest collective market share tend to have a
larger number of individual HMOs in operation and more competitive HMO markets/25) Of
course, HMOs also face competition from other types of health plans, such as preferred
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provider organizations ("PPOs")/26"

Not does the recent number of highly publicized mergers among commercial health plans
suggest that most markets are likely to have only one or two health plans in the future. The
Commission and the Department of Justice review these transactions, and we have
investigated those that appeared to raise competitive concerns. The Commission is
committed to preserving competition in the market for health plans, as in all markets, and if
a proposed transaction appeared likely to create market power, we would challenge it.

Arguments about equalizing bargaining power also rest on unsupported assertions that the
McCarran-Ferguson Act gives insurance companies leverage in bargaining with health care
professionals. Although McCarran-Ferguson protects certain types of activities by insurers
(to the extent that such activity is regulated by state law), the Supreme Court has held an
insurance company's agreements with providers on the fees they will be paid are not "the

business of insurance" and thus are not covered by the McCarran-Ferguson immunity/277 It
seems clear, therefore, that collus'on among insurers on such agreements likewise would not
be protected by the Act. In fact, complaints about health plans wielding power over doctors
appear to have nothing to do with McCarran-Ferguson or with any statutorily-protected
collusion among insurers. We know of no evidence of insurers colluding in setting fees or
other terms of dealing with providers, and the Commission does not believe that McCarran
would protect such conduct. Rather, the complaints revolve around the size and power of
individual insurers relative to individual health professionals.

There is undoubtedly a bargaining imbalance between an individual physician in solo
practice and an insurance company. Bargaining imbalances between parties to a commercial
transaction are not uncommon in our economy. But the suggestion that this bill would not
impose higher costs on consumers and others —on the ground that the exemption would
merely create a countervailing monopoly -- is premised on theoretical arguments about
market conditions that do not describe most health care markets. These speculative
arguments provide no assurance that the bill's effect would not be a dramatic inflation in

health care costs.

C. No Antitrust Exemption Is Needed To Allow Professional Societies And Others To

Discuss Their Concerns About Actions By Health Plans

In the debate over this proposed exemption, we frequently hear arguments that the antitrust
laws prevent physicians from being effective advocates for their patients. Indeed, it is often
suggested that any effort by physicians to talk among themselves or with plans about
concerns regarding health plans' practices would violate the antitrust laws. That is simply
not the case. Health care professionals can and do engage in collective advocacy, both to
promote the interests of their patients and to express their opinions about other issues, such
as payment delays, dispute resolution procedures, and other matters. Health care associations
have traditionally played an active role in lobbying legislatures and regulatory bodies, such
as state insurance commissions, and presenting issues to the media and the public.

Moreover, the antitrust laws do not prohibit medical societies and other groups from
engaging in collective discussions with health plans regarding issues of patient care. Among
other things, physicians may collectively explain to a health plan why they think a particular
policy or practice is medically unsound, and may present medical or scientific data to
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support their views/"8*In fact, physician groups have presented their views on a number of
issues to payers. For example, the American Medical Association has issued a Model
Medical Services Agreement that explains its views on appropriate contract terms and on
why other contract terms are inappropriate or harmful. Recent press reports indicate that
Aetna U.S. Healthcare has altered some of its contract terms in response to communications
from the American Medical Association concerning physician dissatisfaction with the

contracts/29"

The Commission has never brought a case based on physicians’collective advocacy with a
health plan on an issue involving patient care. Our cases have addressed instances in which
physician groups (1) negotiated collectively on fee levels or other price-related issues, or (2)
collectively refused to contract with plans, either to gain acceptance of their price-related
demands or to prevent or delay market entry by managed care plans generally. In all such
cases, the Commission has been very careful to make sure that its orders do not interfere
with the legitimate exchange of information and views between health plans and health care
practitioners. Indeed, in the Commission’ first litigated case involving collective
negotiations by physicians - Michigan State Medical Society - the opinion emphasized that
the antitrust laws do not prohibit health care providers’collective provision of information

and views to health plans/20) Specific language was inserted in that order, and in subsequent
orders, to make it clear that bans on anticompetitive agreements among competing providers
do not prohibit the provision of information and views to health plans concerning any issue,

including reimbursement/”*)

I1l. There Are Better Ways To Protect Consumers

For all the reasons set forth above, the Commission believes the proposed antitrust
exemption is the wrong approach to solving concerns about patient care, and that it threatens
serious harm to consumers. The Commission recognizes the serious concerns that have been
raised regarding the current operation of health care markets. We do not suggest that the
market is performing as well as it could, or that the market can or will cure all ofthe
problems that concern this Committee. But recent efforts to examine health care markets,
such as the President's Advisory Commission on .Consumer Protection and Quality in the
Health Care Industry, have produced a variety of concrete proposals for reform. As antitrust
enforcers, we do not seek to endorse any specific proposal. We note, however, that these
studies recommend a number of ways to improve quality and protect consumers, and they do
not recommend antitrust immunity or collective bargaining rights for providers.

Proposals for reform include:

Increasing Consumers' Ability To Choose Their Health Plan.

A fundamental concern expressed by health policymakers -- and by members of this
Committee at last year's hearing - is that many consumers lack a choice among different
types of health plans. Most consumers obtain health care coverage as a benefit of
employment, and many employers offer only one plan. Consumers have different views
about many aspects of health care service delivery, including the types of settings in which
they want to receive health care, the kinds of services and health practitioners to which they
want access, how much they are willing to pay for health insurance, and the value they
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attach to broader choices among providers/02* Offering consumers a choice can help make
health plans more responsive to consumer preferences. Consumer choice can be increased,
for example, by regulatory changes making it easier for small employers to participate in

purchasing pools that can offer individuals a choice of health plans/'5’)

Increased consumer choice among health plans also would be good for doctors. Patients who
can choose among plans are less likely to have to switch doctors when the employer changes
the health plan that is offered, with the result that doctors likely would feel less pressure to
participate in a large number of plans in order to retain access to their patients.

Improving Consumer Inform ation.

Several proposals would require health plans to disclose various kinds of information,
including limits on coverage, use of drug formularies, how procedures and drugs are deemed
experimental, and the types and extent of dispute resolution procedures. In addition, work
also is underway to develop ways of presenting consumers with comprehensive comparative
quality and performance information about health plans, to better inform their decision-

making/—£

The Commission's Bureau of Consumer Protection has been active in efforts to improve the
information available to consumers through a federal interagency task force on health care
quality (the Quality Interagency Coordinating Task Force). The consumer information
committee of this group is working on ways to improve the information that federal health
care plans disclose to consumers, and is considering the types of information that should be
disclosed, the way the information should be communicated, and development ofa common

terminology/ ’6) The Commission's staff is considering other ways that the Commission can
help improve the quantity and quality of information about health plans available to

consumers.
Regulation of Plan Behavior.

Targeted regulation of certain aspects of health plan behavior may be appropriate in some
cases to protect consumers. Numerous bills addressing such things as patients' access to
appeal and review mechanisms are under consideration at both the state and federal levels.

The Commission appreciates the desire to avoid detailed federal regulation of health plan
behavior and to rely instead on the market. However, the proposed exemption would not let
the market work. On the contrary, it would severely limit competition among health
professionals and health plans, without any regulatory oversight or other mechanism to

protect the public interest.

Conclusion

There are no easy solutions to the problems inherent in the simultaneous pursuit of cost
effectiveness, high quality, and wider access to health care services. But allowing doctors
and other health care practitioners to fix prices and other contract terms is not the answer.
The Commission continues to believe that competition among health care providers and
among health plans is an important tool for controlling costs, providing consumer choice,
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and promoting innovation and high quality. We counsel strongly against abandonment of
competition as a mechanism for promoting a better health care system, and we urge that
every effort be made to address concerns about quality and patient care while preserving and
strengthening the benefits that competition can provide. The Commission stands ready to

help in any way it can.

1 This written statement represents the views of the Federal Trade Commission. Chairman Pitofsky's oral
presentation and responses to questions are his own, and do not necessarily represent the views of the
Commission or any other Commissioner.

2. An appendix describing these cases in more detail will be provided under separate cover.

3. See President's Advisory Commission on Consumer Protection and Quality in the Health Care Industry,
Quality First: Better Health Care for All Americans (1998); California Managed Health Care Improvement

Task Force, Improving Health Care in California (1998).
4. 101 F.T.C. 191 (1983).
5.1d. at 234-35,

6. Physicians Group, Inc., 120 F.T.C. 567 (1995) (consent order).

7. Commonwealth of Virginia v. Physicians Group, Inc., 1995-2 Trade Cas. (CCH) H71,236 (W.D. Va. 1995)
(consent decree).

8. North Lake Tahoe Medical Group, Inc., FTC File No. 981-0261, 64 Fed. Reg. 14730 (Mar. 26, 1999)
(proposed consent order).

9. See, €.0., Mesa County Physicians Independent Practice Association, Inc., Dkt. No. 9284 (May 4, 1999)
(consent order); Asociacion de Farmacias Region de Arecibo, Dkt. No. C-3855 (March 2, 1999) (consent
order); Ernesto L. Ramirez Torres, D.M.D., Dkt. No. C-3851 (Feb. 5, 1999) (consent order); M.D. Physicians
of Southwest Louisiana, Inc., Dkt. No. C-3824 (Aug. 31, 1998%_ ‘consent order); Institutional Pharmacy
Network, Dkt. No. C-3822 (Aug. 11, 1998) (consent order); FTC and Commonwealth ofPuerto Rico v.
College ofPhysicians-Surgeons ofPuerto Rico, FT¢ File No. 971-0011, Civil No. 97-2466-HL (D.P.R.
October 2, 1997) (consent decree); Montana Associated Physicians, Inc./Billings Physician Hospital Alliance,
Inc., 123 F.T.C. 62 (1997) (consent order); La Asociacion Medica de Puerto Rico, 119 F.T.C. 772 (1995)
(consent order); McLean County Chiropractic Association, 117 F.T.C. 396 (1994) (consent order); Baltimore
Metropolitan Pharmaceutical Association, Inc. and Maryland Pharmacists Association, 117 F.T.C. 95 (1994)
(consent order); Southeast Colorado Pharmacal Association, 116 F.T.C. 51 (1993) (consent order); Peterson
Drug Company, 115 F.T.C. 492 (1992); Southbank IPA, Inc., 114 F.T.C. 783 (1991) (consent order);
Pharmaceutical Society of the State of New York, Inc.,, 113 F.T.C. 661 (1990) (consent order); Patrick S.
O'Halloran, M.D., 111 F.T.C. 35 (1988) (consent order); Eugene M. Addison, M.D., 111 F.T.C. 339 (1988)
(consent order); New York State Chiropractic Association, 111 F.T.C. 331 (1988) (consent order); Rochester
Anesthesiologists, 110 F.T.C. 175 (1988) (consent order); Preferred Physicians, Inc., 110 F.T.C. 157 (1988)

(consent order); Association of Independent Dentists, 100 F.T.C. 518 (1982) (consent order).

10. Seg, €.0., Medical Staff of Memorial Medical Center, 110 F.T.C. 541 (1988) (consent order); North
Carolina Orthopaedic Association, 108 F.T.C. 116 (1986) (consent order).

11 See Medical Staff of Broward General Medical Center, 114 F.T.C. 542 (1991) (consent order); Medical
Staff of Holy Cross Hospital, 114 F.T.C. 555 (1991) (consent order).
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12. The Commission challenged an alleged boycott of a health plan by physiatrists (doctors specializing in
rehabilitative medicine) that demanded not only higher fees, but also that the plan pay for physical therapy
services only if the patient was referred by a physiatrist (rather than a doctor in another specialty). La
Asociacion Medica de Puerto Rico, 119 F.T.C. 772 (1995) (consent order). See also VirginiaAcademy of
Clinical Psychologists v. Blue Shield of Virginia, 624 F.2d 476 (4hCir. 1980), cert, denied, 450 U.S. 916
(1981) (physicians used their control of Blue Shield to impose payment policies that disadvantaged competing

clinical psychologists).

’ The courts have immunized certain agreements arising out of collective bargaining between employers and
u jns -- the so-called "nonstatutory" or "implicit" labor exemption -- precisely because it was necessary to
effectuate the statutory exemption that protects the bargaining and related activities of unions and their
members. See Brown v. Pro Football, Inc., 518 U.S. 231,237 (1996). See also P. Areeda and H. Hovenkamp,
JA Antitrust Law T255c¢ at 173 (1997) ("There seems little warrant in labor law or policy for distinguishing
most collective bargaining agreements from unilateral union activities to accomplish the same result."). Courts
might well find similar logic supports immunizing many agreements arising from the collective bargaining
protected by H.R. 1304, including not only agreements about wages, but also agreements that preserve the

ability of physicians to work free from competition by nonphysicians.

14. Some types of plans are required as a condition of licensure to maintain a network of providers adequate to
provide services to their enrollces; thus, the inability to establish a satisfactory network would force such a plan

to leave the market (or prevent it from entering).

15. Enrollees of HMOs would have to pay out of pocket the full cost of services obtained from non-network
providers. PPO enrollees who see non-network providers would have to pay any amount by which the
providers' billed charges exceeded the plan's payment allowance. In addition, they likely would have to pay the
full charge at the time of service, file a claim for payment, and wait to be reimbursed by the plan, instead of
simply paying the copayment and relying on the doctor to collect the remainder of the fee directly from the

insurance company.

16. Columbia River Packers Ass'n v. Hinton, 315 U.S. 143 (1942). Accord, Los Angeles Meat and Provision
Drivers Union v. United States, 371 U.S. 94 (1962); United Stales v. National Ass'n o fReal Estate Boards,
339 U.S. 485 (1950); United States v. Women's Sportswear Mfg. Ass'n, 336 U.S. 460 (1949); American
Medical Ass'n v. United States, 317 U.S. 519, 533-36 (1943) (rejecting assertions that the labor exemption to
the antitrust laws applied tojoint efforts by independent physicians and their professional associations to

boycott an HMO in order to force it to cease operating).

17. This distinction between tmployees and independent contractors is fundamental to the labor relations
scheme established by Congress. NLRA Section 2(3) gives the right to bargain collectively only to
"employees." The 1947 Taft-Hartley amendments to the NLRA included a provision expressly stating that the
term "employee" does not include "any individual having the status of an independent contractor." 29 U.S.C. §

152(3). The House Report accompanying the amendment stated:

In the law, there always has been a difference, and a big difference, between "employees” and
"independent contractors.” "Employees"” work for wages or salaries under direct supervision.
"Independent contractors" undertake to do ajob for a price, decide how the work will be done,
usually hire others to do the work, and depend for their income not upon wages, but upon the
difference between what they pay for goods, materials, and labor and what they receive for the

end result, that is, upon profits.

H.R. Rep. No. 245, 80th Cong., 1st Sess. 18 (1947). Just last month, the NLRB Regional Director in
Philadelphia decided, after having held, 14 days of hearings, that network doctors of a New Jersey HMO were
independent contractors rather than employees within the meaning of the NLRA. AmcriHealth
Jnc./AmeriHealth HMO and United Food and Commercial Workers Union, Case 4-RC-19260 (NLRB 4 h

Region, May 24, 1999).
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18 Southbank IPA, Inc., 114 F.T.C. 783 (1991) (consent order); Rochester Anesthesiologists, 110 F.T.C. 175
(1988) (consent order).

19, See, €.g., Baltimore Metropolitan Pharmaceutical Association, Inc. and Maryland Pharmacists Association,
117 F.T.C. 95 (1994) (consent order); Pharmaceutical Society of the State ofNew York, Inc.,, 113 F.T.C. 661

(1990) (consent order).

20. See Peterson Drug Company, 115 F.T.C. 492, 540 (1992). See als0 Pharmaceutical Society of the State of
New York, Inc.,, 113 F.T.C. 661 (1990) (consent order).

21. United States General Accounting Office, "Private Health Insurance: Continued Erosion of Coverage
Linked to Cost Pressures" 2-3 (GAO/HEHS-97-122 ) (July 1997). A more recent study also concluded that the
increase in the proportion of workers who are not covered by private health insurance, from 15.1% in 1979 to
23.3% in 1995, was due in large part to per capita health care spending rising much more rapidly than personal
income during the period. (Per capita health spending divided by median income rose from 4.5% in 1979 to
7.3% in 1995.) Kronick & Gilmer, "Explaining The Decline in Health Insurance Coverage, 1979-1995" 182
Health Affairs 30 (March/April 1999). Another study reported that in 1997,2.5 million people refused to
accept employer-sponsored health insurance coverage for which they were eligible, even though they had no
other source of coverage. Sixty-eight percent of these employees reported that the high cost of health insurance
was the reason they rejected the coverage. Thorpe & Florence, "Why Are Workers Uninsured? Employer-
Sponsored Health Insurance in 1997, 18:2 Health Affairs 213 (March/April 1999). See also Findlay & Miller,

"Down a Dangerous Path: The Erosion of Health Insurance Coverage in the United States" (May 1999).

22. In 1997, private insurance paid S109.1 billion for physician services, and an additional S43.2 billion for
dental and other professional services. This amounts to about 44 % of total private insurance payments, and
about 49% of private insurance payments for health services and supplies. National Health Expenditures 1997,

Table 3 (found at Mvw.licfa.iiuv/statstnhe-oacl/lublesttl 1hini).

23. A study published last year concluded that, although health care costs and health insurance premiums did
not increase at identical rates on a year-to-year basis in recent years, "over a slightly longer period, the
dominant influence on premiums is underlying costs" of health care products and services. Ginsberg & Gabel,

"Tracking Health Care Costs: What's New in 1998, 17:5 Health Affairs 141, 145 (Sept./Oct. 1998).

24. Information on HMOs' market shares is most readily available.

25. See The InterStudy Competitive Edge, Regional Market Analysis S. | (June 1998).

26. Indeed, in 1997 the percentage of workers in traditional HMOs fell from 33 to 30%, while the percentage
enrolled in PPOs and point of service plans rose. Se¢ "Wall Street Verbatim; Wider Networks Need Not Drive

New Cost Explosion,” Medicine & Health (June 22, 1998).

27. Group Life and Health Insurance Co. v. Royal Drug Co., 440 U.S. 205 (1979); see also Union Labor Life
Ins. Co. v. Pireno, 458 U.S. 119 (1982).

28. The statements of antitrust enforcement policy issued by the Commission and the Department of Justice
create an antitrust safety zone for health care providers' collective provision of non-fee-related information to
health plans. See Statements of Antitrust Enforcement Policy in Health Care 40,4 Trade Reg. Rep. (CCH)

1)13151 (Aug. 1996) (available at u-tnr.ftc.sov/reports/hlth3s.himy,

29. "Aetna's U.S. Healthcare Unit Revamps Doctors' Contracts After AMA Criticism," Wall Street Journal B10
(Oct. 20, 1998).

30. 101 F.T.C. at 302-09.
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31 Id. at 314; See also Southbank 1PA, Inc., 114 F.T.C. 783 (1991) (consent order); Rochester
Anesthesiologists, 110 F.T.C. 175 (1988) (consent order).

32. For example, a survey conducted by the Center for Studying Health System Change found large differences
in Americans' willingness to trade lower health care costs for limits on choice of providers available in the
network, and that many people on both sides of the question had strongly held views. Data Bulletin Number 4

(Fall 1997),

33. Other observers have urged actions to make it possible for much greater numbers of consumers to choose
their health plans directly, rather than having their range of choice defined by their employer. The AMA, for
example, has proposed moving from an employment-based system of health insurance to a system of
individually selected and owned health insurance coverage, in order to permit individuals with varying needs
and preferences to choose the plan that suits them best. As the AMA recognizes, such a system depends on
competition among various plans on price, plan features, and quality, that will place pressure on plans to
operate efficiently and to lower the price of insurance, as well as to be responsive to individual patients'
concerns about quality. American Medical Association, "Expanding Access to Insurance Coverage for Health

Expenses” (Nov. 1998); American Medical Association, "Rethinking Health Insurance™ (Nov. 1998).

34. The Presidential Commission concluded that more active involvement by public and private group
purchasers and by consumers in demanding high quality services would increase the industry's ability and
willingness to focus on quality improvement. To this end, it recommended development of core sets of quality
measures for health plans, institutional providers, and individual practitioners, and making valid, reliable and

comprehensive comparative quality information widely available.’-01

35. Report at 3-4. -'

36. In addition, there are plans to use a government website as a gateway for consumers seeking information on
health care quality.
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Bureau of Competition
William J. Baer, Director
Direct Dial
(202) 326-2932

May 13, 1999

The Honorable Rene 0. Oliveira
Texas House of Representatives
P.O. Box 2910

Austin, Texas 78768-2910

Dear Representative Oliveira:

The Bureau of Competition ofthe Federal Trade Commission is pleased to respond to your
request, dated May 5, 1999, for comment on Senate Bill 1468, "An Act Relating to the
Regulation of Physician Joint Negotiation" (SB 1468), which currently is being considered

by the Texas legislature/1 The bill would permit competing physicians to jointly negotiate
contractual terms Mth health plans under certain circumstances. Our understanding is that
SB 1468 has been adopted by the Texas Senate, and that a vote on a similar measure is
expected in the House of Representatives in the very near future. Given the limited time
available, we highlight three concerns about the bill, but are not able to provide a complete

analysis of all the issues that the bill raises.

The Commission has previously expressed serious concerns about the impact on consumer
welfare of a federal proposal to enact an antitrust exemption intended to authorize collective
negotiation between health service practitioners and health plans. In testimony before the
Committee on the Judiciaiy of the United States House of Representatives in July 1998, the
Commission opposed enactment of H.R. 4277, the "Quality Health-Care Coalition Act of
1998." The Commission stated that the exemption would immunize "a broad range of
anticompetitive joint conduct by physicians and other health care professionals that could
seriously harm consumers and undermine efforts to promote high-quality, cost-effective
health care for consumers.” Furthermore, the Commission pointed out, the exemption would
impair innovation in health care financing and delivery, and reduce choices among
alternative health plans. Finally, the Commission noted that an antitrust exemption is not
needed in order to allow physicians collectively to express their concerns about patient care
and quality of care issues that may arise from their participation in managed care plans, or to
permit them to enter into joint ventures that can offer better alternatives to patients or to
health plans. A copy of the Commission's testimony is enclosed for your information.

The bill being considered by the Texas legislature differs from H.R. 4277 in various
respects. In contrast to the federal proposal, which would simply provide an antitrust
exemption for collective negotiations, SB 1468 requires some oversight of the negotiating
process by the Texas Attorney General. In addition, SB 1468 would limit to 10% the
proportion of physicians in a geographic area who could negotiate collectively, unless the
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Attorney General approved inclusion ofa larger number in the group. The bill allows
collective negotiation of certain types of fee-related issues only where the Attorney General

determines that the health plan has substantial market power.

It is not clear, however, to what extent these differences would reduce the potential for
anticompetitive effects otherwise likely to arise from the authorization of collective
bargaining among competing physicians. For example, the provision in Section 29.09(b) that
no joint negotiation shall represent more than 10% ofthe licensed physicians in a defined
geographic area provides no significant limitation on the aggregation of bargaining power by
many types of physician groups. For many medical specialities, a group including all the
physicians in a particular speciality o- subspeciality would constitute less than 10% of all
licensed physicians, and their combination in a single bargaining group could give them

significant market power over health plans.” Although the bill pe:mits the Attorney
General to raise or lower the percentage in particular cases, it does not provide any standards
to guide the Attorney General's decision. It is unclear, for example, whether the bill's intent
is that the Attorney General limit bargaining groups to 10% of a properly defined antitrust
market. Without such a limitation, the 10% cap on the size of physician bargaining groups
does not protect against the risk of substantial consumer harm.

Second, it is not clear to what extent the bill's use of a health plan market power screen for
some types of collective bargaining would limit potential consumer harm. The bill prohibits
collective negotiation on certain specified fee-related issues, unless the Attorney General
determines that a health plan with which physicians are negotiating possesses "substantial
market power." However, the bill provides no standard for dctennining when substantial
market power will be deemed to exist. We are uncertain whether the intent is to have the
Attorney General apply established antitrust principles of market power analysis, or whether
the reference in the bill's preamble to "imbalances"” in bargaining power suggests some ether
approach that would compare the bargaining power of a plan to that of an individual
physician. In addition, the scope of arrangements to which the market power screen applies
is limited. For example, negotiating over formulation and application of physician
reimbursement methodology is not subject to the requirement that the health plan have
substantial market power, though such matters plainly can have a direct and substantial
effect on fee levels. Collective negotiation about other "non-price" issues also can have a
substantial effect on the cost of sendees that the plan covers, as well as limiting the options
available to plans to meet consumer demand for high-quality and affordable health

insurance.

Third, the bill imposes substantial responsibilities on the Attorney General that could be
difficult to carry out given the time frames provided m the bill and the fact-intensive nature
of the issues. Moreover, we note that the regulatory scheme established by the bill contains
no mechanism for members of the public, or others who stand to be affected by the Attorney
General's decision, to offer evidence and views pertaining to the costs and benefits of the
proposal or any of the underlying issues. In addition, the bill provides little guidance as to
how the discretion granted to the Attorney General is to be exercised. For example, section
29.09(b) ofthe bill directs the Attorney General to approve a request to enter into joint
negotiation or a proposed contract if the applicants demonstrate that "the likely benefits
resulting from the joint negotiation or proposed contact outweigh the disadvantages
attributable to a reduction in competition™ that may result, but it provides no criteria to guide
the Attorney General in evaluating benefits or disadvantages, or in weighing one against the
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other/H

We hope you find these comments helpful. Should you have any additional questions
concerning this issue, please contact Richard Feinstein at 202-326 3688.

Sincerely yours,
William J. Baer

Enclosure

1 This letter represents the views of the staff of the Bureau of Competition of the Federal Trade Commission
and does not necessarily represent the views of the Commission or any individual Commissioner.

2. Physicians differ as to specialities and these individual specialties may constitute different product markets.
Moreover, relevant geographic markets may differ as to specialty.

3. The nature of the oversight actually exercised by the Attorney General is important to the question whether
private parties acting pursuant to the statute would be exempt from the federal antitrust laws by virtue of the
"state action doctrine." The "state action doctrine" allows a state to override the national policy favoring
competition where the state legislature clearly articulates a policy to displace competition with regulation, and
state officials actively supervise private anticompetitive conduct. See California Retail Liquor Dealers Ass'n v.
Midcal Aluminum, Inc., 445 U.S. 97 (1980). The active supervision requirement “is designed to ensure that the
state action doctrine will shelter only the particular anticompetitive acts of private parties that in the judgment
of the State, actually further state regulatory policies.” Patrick v. Durget, 486 U.S. 94, 100 (1988). The
guestion to be addressed in any individual case, therefore, is "whether the State has exercised sufficient
independent judgment and control so that the details of the rates or prices have been established as a product of
deliberate state intervention, not simply by agreement among private parties.” Federal Trade Commission v.
Ticor Title Insurance Co., 504 U.S.621, 634-35 (1992). We note in particular that Section 29.09(c) of the bill
provides that an approval of the initial filing for authorization to bargain collectively covers all subsequent
negotiations between the parties, apparently without regard to whether circumstances have changed such that

the subsequent bargaining might no longer qualify for approval.
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20589

October 29, 1999

Robert R. Rigsby

Interim Corporation Counsel

Office of the Corporation Counsel
Government ofthe District of Columbia
441 Fourth Street, N.W., Tenth Floor North
Washington, D.C. 20001

Re: Physicians Negotiation Act of 1999

Dear Mr. Rigshy:

This letter is a response to your request for comment by Federal Trade Commission staff
on the "Physicians Negotiation Act of 1999," Bill No. 13-333 in the District of Columbia
Council. This bill is intended to permit competing physicians to engage in collective
bargaining with health plans. As is discussed below, the Commission has opposed
enactment of a bill currently before Congress, H.R. 1304, that would create an antitrust
exemption for collective negotiations between health care providers and health plans.
Such an exemption, the Commission stated, will not ensure better care for patients, and
threatens to raise health care costs and reduce access to care. In my view, the District of

Columbia proposal raises similar concerns.

In addition, it is doubtful that the D.C. bill in its current form would immunize physicians
from liability for conduct that violates the federal antitrust laws. State economic regulation
can immunize private parties from federal antitrust liability, but only where it satisfies the
requirements of the "state action" doctrine. It is unclear whether enactments of the District
of Columbia Council would be treated as equivalent to statutes of a state legislature for
purposes of the state action doctrine. Moreover, even assuming the Council has the ability
to confer state action immunity, the level of governmental involvement called for in the
bill falls far short of the "active state supervision™ that the Supreme Court has required to

displace federal antitrust law.

Background

Antitrust law already allows doctors to collectively negotiate with health plans in various
circumstances in which consumers are likely to benefit. The Federal Trade Commission
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and the Department of Justice have issued health care policy statements that emphasize
physicians' ability under the antitrust laws to organize networks and otherjoint

arrangements to deal collectively with health plans and other purchasers/¥'In addition,
health care professionals can, through their professional societies and other groups, jointly

provide information and express opinions to health plans.” Legislative proposals to

permit collective bargaining by health care professionals, however, such as the one

pending in the District of Columbia, seek to authorize conduct that would otherwise
* constitute unlawful price fixing or other serious antitrust violations.

The Commission's June 1999 testimony on H.R. 1304 before the House Judiciary
Committee explains its opposition to creating an antitrust exemption to allow otherwise
unlawful collective bargaining by competing health care providers. The Commission's
beliefthat such an exemption could cause serious harm —to consumers, employers who
provide health care coverage for employees, and to federal, state, and local governments -
is based on its experience investigating the effects of numerous instances of collective
bargaining by competing health care providers. For example, the Commission, after ajoint
investigation with the Commonwealth of Virginia, issued a consent order settling charges
that a group of physicians in Danville, Virginia, agreed on reimbursement rates and other
terms of dealing with health plans, and agreed not to deal with plans that did not meet

those terms.” The Commonwealth of Virginia collected $170,000 in damages and
penalties for the increased costs the state was forced to bear in providing health care

benefits to its employees as a result of the physician group's conduct.” Likewise, the
Commission took enforcement action against collective fee demands by pharmacists in the
State of New York that cost the state an estimated $7 million in increased health benefits

costs for state employees.”

Without antitrust enforcement to block such price fixing, the Commission stated, "we can
expect prices for health care services to rise substantially." Raising health care costs and
making health insurance less affordable, the testimony observed, threatens to increase the
already substantial uninsured population, and thereby reduce access to health care
services. In addition, the Commission noted that the exemption could also allow
physicians to collectively demand terms from health plans that would make it difficult for
consumers to choose to obtain services from allied health care providers, such as nurse-

midwives.

The Commission emphasized that immunizing collective bargaining would impose costs
without any guarantee that patients' interests in quality care would be served:

Collective bargaining rights are designed to raise the incomes and improve
working conditions of union members. The law protects the United Auto
Workers' right to bargain for higher wages and better working conditions, but
we do not rely on the UAW to bargain for safer cars. Congress addressed

those concerns in other ways.?

The Commission's testimony also pointed out that other approaches to improve quality
and protect consumers have been proposed that would not sacrifice the benefits of
competition by granting collective bargaining rights to health care professionals, and
briefly described some of those proposals. A copy of the testimony (Attachment A) is
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enclosed for your infonnation.

I am also enclosing a copy ofa letter from FTC staff discussing a collective bargaining bill
in Texas (Attachment B). The letter notes that the Texas bill, while different in certain
respects from the federal proposal, still carries substantial potential for consumer harm.

The District of Columbia Bill

The District of Columbia bill closely follows model state legislation on physician
collective negotiations developed by the American Medical Association. In fact, the oill
appears to adopt all of the provisions ofthe AMA model except Section 1, which is a
declaration of legislative purpose. I will first discuss a few issues regarding the scope of
conduct the bill seeks to authorize, and then analyze the question whether the bill would
be effective in creating immunity from federal antitrust law for private parties acting

pursuant to its provisions.

The Scope of Permitted Conduct

The collective bargaining permitted by the bill is subject to certain limitations not present
in the federal proposal, but these limitations are ambiguous in some important respects.
As aresult, it is difficult to ascertain the precise scope of conduct that the bill would seek
to authorize. In any event, however, the two primary ways that the bill limits collective
bargaining - the market share limitations and the ban on boycotts - appear to leave
consumers at risk of substantial barm.

First, the bill's reach depends in part on market shares of health plans and, to a lesser
extent, physician groups. It authorizes collective negotiation with health plans, but.
negotiation over certain price-related terms is limited to situations in which the health plan
has "substantial market power,” which, under the bill's terms, exists when a health plan’'s
market share exceeds 15%. In addition, under section 5(f), where a health plan has less
than a 5% market share, the physician group may not exceed 30% of physicians (or ofa
particular physician type or specialty) in the health plan service area.

Although the bill appears to make the concept of market power an important limitation on
some forms of collective bargaining, it is unclear how market shares are to be delineated
or applied. According to the bill, substantial market power exists if the health plan has a
15% share of any of the following: (1) the number of covered lives as reported by the
insurance commissioner; (2) the actual number of consumers of prepaid comprehensive
health services; or (3) a particular "market segment,” to wit: "Medicare, Medicaid, or
commercial, managed care and health maintenance organization." Although category (1)
appears straightforward, it is unclear to us what is intended by the other two categories.
Moreover, it is not clear what geographic area would be used to calculate market shares, at
least with respect to categories (2) and (3), or which payers are to be included in the
market share calculations.

Aside from the ambiguity, however, the bill's provisions are not based on accepted
concepts of market power in a legal or economic sense. Market power is, simply put, the
power to raise prices above competitive levels, or in the case of buyers, the ability to
reduce prices below competitive levels. Market share can indicate market power, but only
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if based upon a properly defined market. Even if the bill's categories correctly identified
relevant markets, a 15% market share (let alone a share above 5%) is not a level ordinarily

presumed to constitute market power.” In addition, the bill does not take into account
ease of entry in assessing market power, as antitrust analysis ordinarily would.

The limitation on the "market share" of physician groups negotiating with small health
plans (which sets a higher threshold for physician market power than for health plan
market power) also does not reflect market power, and may understate the economic clout
ofa physician group. The 30% share limitation is based on the portion of physicians "in
the health plan service area or proposed service area.” There is no reason, however, to
expect that a health plan service area would necessarily represent an appropriate
geographic market for the physician services in question. Indeed, geographic markets for
physician services may vary by specialty. A health plan service area could well be broader
that the geographic market for physician services, with the result that the 30% cap would
not prevent aggregation of physicians with substantial market power wit :in the service

area negotiating with very small health plans.

The other major limitation in the bill, section 2(b), which provides that "Nothing herein
shall be construed to allow a boycott," also raises significant questions of interpretation
and may not offer significant protection to consumers. First, its wording and placement
could be read to suggest that the limitation applies only to the conduct authorized in
Section 2, rather than the entire bill. Ifthat were the case, other sections of the bill could
permit physicians to engage in boycotts. Second, the term "boycott" has been subject to
varying inteipretations, in some cases being understood as collective refusals to deal to
force a party to accept terms, and in others limited to refusals to deal with third parties to

pressure another party with whom the group has a dispute.”™ It is unclear whether the bill
is intended to bar agreements not to deal with health plans except on collectively-

determined terms, or whether it would only prohibit agreements to withhold services from
third parties (patients or others), in order to pressure health plans to accede to the contract

terms demanded by the physician group.

The federal collective bargaining bill excludes from its authorization "collective cessation
of services to patients" (|.e., boycotts in the narrow sense), and the Commission in its
testimony (p.8) observed that "this limitation takes virtually nothing away from the
coercive power the bill grants to providers." Furthermore, as the testimony explains, a
collective refusal to contract, if it did not force the health plan to capitulate to physician
demands for fee increases, could result in patients' having to pay medical bills out of their
own pockets, and thus would impose formidable obstacles to patients seeking care.

Even if it were clear that the D.C. bill would not protect physicians' concerted refusals to
deal with health plans, however, its authorization of collective bargaining would still
present a serious risk of anticompetitive harm. As the Commission has previously
observed, collective negotiations by their very nature can convey an implicit threat that if
the health plan does not agree to terms acceptable to the physician group, the plan will be

unable to obtain agreements with group members.® By immunizing, and thereby
encouraging, agreements among physicians on the prices and other terms they will accept
from health plans, the biil would facilitate coordinated conduct among physicians, such as
collusive refusals to deal that, even though not immune, would be difficult to detect and
prosecute. I would also note that the analysis that accompanies the AMA model legislation
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makes it clear that the bill's purpose is to allow physicians to exert "leverage” over payers
in order to obtain more favorable terms. Thus, excluding concerted refusals to contract
from the bill's protections would not appear to eliminate the coercive force of collective
bargaining, or obviate concerns that the bill would increase the likelihood of concerted

refusals to contract.

I would also note that the analysis in the AMA model states that Section 2 allows
physicians to discuss managed care contract terms "free from the antitrust risk that
normally accompanies such collaborative activity." You may wish to advise Council
members that the antitrust laws do not prohibit the mere discussion of issues such as those
enumerated in Section 2 unaccompanied by agreements on the terms on which the

physicians will deal.
Im munity Issues

Under the judicially-created "state action” doctrine, states may override the national policy
favoring competition and provide that aspects of their economies will be governed by state
regulation rather than market forces. States, however, may not simply authorize private

parties to violate the antitrust law s/104Instead, a state must substitute its own control for
that of the market. To that end, the state legislature must clearly articulate a policy to

displace competition with regulation, and state officials must actively supervise the private
anticompetitive conduct. See California Retail Liquor Dealers Assen v. Midcal Aluminum,

InC., 445 U.S. 92 (1980).

A threshold issue is whether the District of Columbia is equivalent to a state for purposes
of the state action doctrine, or otherwise has the ability under federal law to create
antitrust immunity for private parties. 1 am not aware of any controlling authority on the

question, and | am not in a position to offer an opinion/111 1t is, of course, a key question
to be resolved, because if the Council lacks authority to create antitrust immunity through
adoption ofa regulatory scheme, physicians acting in reliance on the bill would be
exposed to significant risk of antitrust liability.

Assuming, however, that the Council has the authority to create state action immunity, the
critical question is whether the bill establishes a scheme with sufficiently active state
supervision of private conduct to satisfy the second prong of the state action test. The bill’s
authorization of collective bargaining appears to satisfy the requirement of a state policy
to supplant competition. But in order for state supervision to be adequate for state action
purposes, state officials must "have and exercise ultimate control over the challenged
anticompetitive conduct.” Patrick v. Burget, 486 U.s. 94, 100 (1988). On this second

requirement for immunity, the bill falls far short.

Section 6 of the bill provides that the representative who will negotiate on behalfof
physicians must obtain approval from the Mayor to undertake negotiations. The Mayor is
to withhold approval if "the proposed negotiations would exceed the authority granted
under this act."” Section 6(b). The Mayor is to make this determination within 30 days
based on information identifying the representative, its plans and procedures, and "a brief
report™ identifying the proposed subject matter of the negotiations and the expected
benefits to be achieved. In addition, the representative must furnish for the Mayor's
approval, prior to dissemination, a copy of "all communications to be made to physicians
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related to negotiations, discussions, and health plan offers." The bill does not grant the
Mayor the power to review and disapprove contract terms or other matters on the ground
that they are unreasonable, unjust, or otherwise contrary to the interests of consumers.

The Supreme Court has made it clear that the active supervision standard is a rigorous
one, designed to ensure that an anticompetitive act of a private party is shielded from
antitrust liability only when "the State has effectively made [the challenged] conduct its
own." Patrick at 106. 1t is not met where the reviewing stale official does not evaluate the
substantive merits of the private action. |d. at 102-105. Thus, the Court has held that a
state did not actively supervise price arrangements when it did not establish the prices,
review the reasonableness of prices, monitor market conditions, or engage in any "pointed
reexamination" of the program. Midcal, 445 U s. at 105-106. Active supervision requires
that the state exercise "sufficient independentjudgment and control so that the details of
the rates or prices have been established as a product of deliberate state intervention, not
simply by agreement among private parties." Federal Trade Commission v. Ticor Title

Insurance Co., 504 U.S.621,634-35 (1992).

The apparently limited nature of the Mayor's authority to review and approve the
authorized private conduct alone makes the bill on its face inadequate to establish active
supervision. Other aspects of the bill also raise questions as to the adequacy of
supervision. For example, the limited nature of information that a physician representative
must provide to obtain approval would raise questions as to the extent to which
government officials have exercised "sufficient independent judgment and control."”
Indeed, it is unclear that the Mayor would even have sufficient information to determine
whether the group's negotiations complied with the market share limitations ofthe bill. In
addition, the bill's failure to specify a standard against which the Mayor would evaluate
proposed collective bargaining activities further suggests that no substantive review is

contemplated.

Parties claiming immunity under the state action doctrine bear the burden of establishing
that they are entitled to such immunity. Thus, should the Council desire to go forward
with a collective bargaining bill, it will be important to ensure that the bill establishes a
regulatory scheme that meets the rigorous requirements that the Supreme Court has
established. Otherwise, physicians relying on the bill's provisions tr provide antitrust
immunity would risk exposure to potentially significant financial liouility for their actions.

* % %

I hope you find these comments helpful. The views expressed in this letter, of course, do
not necessarily represent the views ofthe Commission or any individual Commissioner.
Should you have any additional questions, feel free to contact me at 202-326-3688.

Sincerely,

Richard A. Feinstein
Assistant Director

Attachments
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Endnotes

1 tee Statements of Antitrust Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CCH) ¥ 13151
(August 1996) (available at www.ftc.uov/rcporls/hith3s.htn).

2. See, e.g., Schacharv. American Academy ofOphthalmology, 870 F.2d 397 (7Ih Cir. 1989); Statements 4
& .i of Statements of Antitrust Enforcement Policy in Health Care, SUPra note 1

3. Physicians Group, Inc., 120 F.T.C. 567 (1995) (consent order).

4. Commonwealth of Virginia v. Physicians Group, Inc., 1995-2 Trade Cas. (CCH) U71,236 (W.D. Va.
1995) ‘consent decree).

5.See" terson Drug Company, 115 F.T.C. 492, 540 (1992). See also Pharmaceutical Society of the State of
New York, Inc., 113 F.T.C. 661 (1990) (consent order).

6. Testimony of Federal Trade Commission before the House Judiciary Committee on H.R. 1304 (June 21,
1999) at 10.

7.See. e.g., Statement 8 of Statements of Antitrust Enforcement Policy in Health Care, SUPra note i
(establishing antitrust "safety zone" for physician network joint ventures that constitute 20 percent or less of
the physicians in each physician specialty in the relevant geographic market)

8. See Hartford Fire Insurance Co. v. California, 509 U.S. 764 (1993). In Hartford, which construed the
meaning of the term "boycott" for puiposcs of the McCarran-Ferguson Act, Justice Scalia, writing for the
majority’, distinguished between boycotts and "concerted agreements to seek particular terms in particular
transactions,” which he termed "cartelization.” 0. at 801-802. A boycott, Justice Scalia wrote, is limited to a
refusal to deal with a party in order to obtain an objective collateral to the boycotters’ relationship with that
party. Id. at 801. He also pointed to a distinction in labor law between a strike, I.€., a collective refusal to
deal with an employer to obtain better contract terms from that employer, and a boycott, involving a work

stoppage designed to put pressure on some other employer.

9. See Michigan State Medical Society, 101 F.T.C. 191, 296 n.32 (1983) ("the bargaining process itself
carries the implication of adverse consequences if a satisfactory agreement cannot be obtained"); see also
Preferred Physicians Inc., 110 F.T.C. 157, 160 (1988) (consent order) (threat of adverse consequences

inherent in collective negotiations)..

10. Parker v. Drown, 341 U.S. 351 (1943) (“a state does not give immunity to those who violate the
Sherman Act by authorizing them to violate it, or declaring that their action is lawful).

11 In American Telephone & Telegraph Co. v. Eastern Pay Phones, Inc.., 767 F. Supp. 1335 (E.D. Va.
1991), the court ruled that a regulatory scheme of the District of Columbia did not provide state action
immunity, without discussing whether the District stands on the same footing as states with respect to the
state action doctrine. An earlier case (arising prior to Congress' grant to the District of home rule powers)
involving the District of Columbia Armory Board, a governmental entity, evaluated antitrust immunity
claims with reference the Board's federal enabling legislation. Sec Hecht v. Pro-Football, Inc., 444 F.2d 931

(D.C. Cir 1971).
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["\laska State Medical Association

4107 Laurel Street. Anchorage, Alaska 99508 « (607) 562-0304 «(907) 561-2063 (fax)

February 11, 2002

Honorable Lisa Murkowski
Alaska Stale House of Representatives

State Capitol. Room 408
Chair, House Labor and Commerce Committee

Juneau, AK 99801-1182

Dear Representative Murkowski:

The Alaska State Medical Association (ASMA'’s) lobbyist has provided me with a copy of the response
(dated 1/18/2002) from several staff members from the Federal Trade Commission (FTC). At the risk of
stating the obvious, please note that these arc the comments of staff members (Messrs. Simons and Cruz) and
do not represent the position ofthe FTC. This is the same situation when another FTC statT person (Richard
Feinstein) testified on SB 256 (SB 37 during the last session) on his own behalf arid not representing the

views of the FTC.

The response from Mr. Simons and Mr. Cruz again reflect similarly the comments made in regard to the
"state action doctrine exception” bills in both Texas and tire District of Columbia. ASMA has responded to
the comments with both written and oral testimony on numerous occasions, including before House Labor
and Commerce Committee as well as in your work session this past December. Therefore, | am nor going to
comment in detail again but will instead make several comments on a broader basis. (By the way, a private
attorney representing an undisclosed client in D.C. brought very similar arguments to those of Mr. Simons
and Mr. Cruz in opposition to the D.C. bill establishing a stale action doctrine exception. Mr. Charles James
was the D.C. medical society legal council and he responded to those arguments. | will share some of Mr.

James’ comments with you as well.)

I will begin by framing the issue' iat is illustrative of why ASM A has brought forth and supported the
concept embodied in SB 37. Ala ke is faced with a situation where the private insurers involved in the health
insurance are an oligopoly; Alaska has an inadequate number o f physicians plus a great number who will be
leoving practice soon due to age; and a necessary symbiotic relationship exists between physicians and the
third party payors. ASMA is very interested in the physician workforce issues due to concerns over access lo
carc issues. The symbiotic relationship, embodied by the whole concept and practice of assignment of
benefits, IS necessary due to legitimate public health reasons. (This relationship is required to exist by AS
21.87.140 for a medical service corporation.) Additionally, the contractual arrangements between insurers
and physicians have been such that no negotiation takes place, with physicians being offered contracts on n
"take it or leave if’ basis. This happens because of the monopsony power that is exercised by tiie few

insurers in the marketplace. ASMA finds this to be patently unfair.
Mr. Crnz and Mr. Simons stem to be unaware of the health care environment in Alaska and make the
presumption that the health insurers can not look out after their own best interests. ASMA feels that the State

is in u better position to determine what is needed to meet the health care needs of the citizens and that the
large health insurers can and do vigorously look out for their own interests. (Also, and again, the entire

process embodied in SB 37 is voluntary.)
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Mr. James was the outside legal council for the medical association in D.C. when it was pursuing its bill
embodying the “slate action doctrine exception". He now is the head of the U.S. Justice Department's anti-
tmst enforcement division. The following is a response from Mr. James pertaining to arguments made by a
lawyer (Mr. Hartwell) against D.C.’s “state action doctrine exception bill’- which represent an excellent

overview:
“...It is true, the proposed legislation does not rely on elaborate pricing mechanisms to fix the outcome of the
negotiations. From his letter, it appears that Mr. Hamvell would have the District insinuate itself into every

facet of the negotiation process, establishing, among other things, a “framework" for the actual negotiations
and a “procedural mechanism for evaluating the fairness of the negotiated terms and conditions.” (Ltr. Front
Ray V. Hamvell. 111, Esq. to Linda Crop of 4/24/00 at 6.) But the active supervision requirement does not
require die District actually to sit at the bargaining table. Such a nairow interpretation indeed would him the
state action doctrine on its head. The underlying rationale of the doctrine, again, is to free the exercise of
District’s police powers from federal interference. Mr. Hartwell’s understanding of the active supervision
requirement would effectively preclude the District from adopting more progressive regulatory policies, like
those embodied in the Act, that take advantage of efficiencies inherent in a bargaincd-for exchange. Rather
than trying to impose bureaucratic- notions of fairness, the Act relics on the self-interest of the physicians and
the health plans to drive die bargaining process toward the most efficient result. At the same lime the Mayor
retains the ability to fix certain parameters before negotiations commence, (see Bill 13-333 at § 7), and to
review the end-result (see id At 88 7-8). This structure ensures that die District has die final say on the

agreement, while securing the efficiency benefits ofa private bargain.”

Additionally, | would like to point out that the letter from Mr. Simons and Mr. Cruz point out the need for
non-fee related items to be covered in SB 37. On page 7, the last two sentences are as follows:

“...The method a health plan uses to calculate its payments to providers for particular services,
however, can have a direct and significant impact on the ultimate price that providers receive for their
services, and thus such are also “price” terms. Moreover, even collective bargaining over other, more clearly
“non-price" issues in a health plan contract can have a substantial effect on the ultimate costs paid by

consumers."

Finally, some of die points made by Mr. Simons and Mr. Cruz in last several pages of this letter pertaining to
information provided trie AG in the course of the process and die time in which the AG needs to make its
final decision have merit. We addressed those issues with Sen. Kelly and have suggested amendments to

address those issues.

Please give me a call if you wish to discuss any of the issues involving SB 37.

Sincerely,

James J. Jordan

Cc; Sen. Pete Kelly
John Troxel, MD, ASMA President

P.
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Alaska Physicians & Surgeons, Inc.
4120 Laurel Street, Suite 206
Anchorage, Alaska 99508
Phone: 907-561-7705 Fax: 907-561-7704
E-mail: akphys@alaska.net
Website: www,apsdoctors.org

February 5,2002

Alaska State Legislature

State Capitol (MS 3100)

Representative Lisa Murkowski

Chairman House Labor & Commerce Committee
Juneau. AK 99801-1182

Pear Representative Murkowski:

Our lobbyist has made available to us a copy of the Federal Trade Commission's comments on S837 the Alaska
Physician Negotiation Bill, and | have several comments to make.

First, the tenor and tone of the letter does not surprise me given the FTC’s long-standing opposition to exemptions to
federal anti-trust law. What does surprise me is that Mr. Simons and Mr. Cruz seem to be out of sink with their boss
(President Bush) and his opinion on the merits of this type of legislation, given that while President Bush was Governor of

Texas, he signed similar legislation.
The FTC also seems at odds with a Mr. Charles James, the current head of the US Justice Department’s anti-trust

enforcement division, who while counsel lo Washington, DC’s medical association, wrote eloguently on the merits of
allowing groups of independent physicians to negotiate with third party payors, provided there !s active oversight.

The first 5-Vi pages of the FTC response, In my mind Is nothing more than a recitation of their opposition to a federal bill

(The Campbell Bill). The FTC keeps hammering (he point that "costs" will rise out of control. What is critical to
understand is that our bill contains substantial state oversight and safe guards, which were not included in the Campbell

Bill. The discussion of the Campbell Bill was therefore gratuitous and misleading.

The FTC'’s criticisms on pages 6 through 9, center around issues of: substantial market power, screens for market share,
and limitations on physician negotiation group size. Each of these Issues and our reasoning behind the specific bill
language have repeatedly been expressed in written and oral testimony by both my group, Alaska Physicians &
Surgeons, and the Alaska State Medical Association. In each case the language was chosen to account for the unique

nature of Alaska’s geographic and demographic challenges.
Finally, tho FTC’s comments on pages 10 through 14 all revolve around in Mr. Simons' and Mr. Cruz's opinion that tho bill,
as written does not provide the State Attorney General with enough on-going information, or time, lo fulfill the

requirements of the active state oversight component of the Stale Action Doctrine. Wo think both of these points have
merit and have addressed oach issue In proposed amendments, which we have given to Senator Kelly.

It has always been the physician’s intention that the oversight agoncy, in this case the Attorney General’s office has the
authority under the bill, to comply with the requirements of the active state oversight function of the State Action Doctrine.
After all. it Is the physicians and only the physicians who would be In legal Jeopardy, if the federal requirements are not

met.
If you would like to discuss any of these issues in more detail, please call me at 561-7705.

Sincerely.

Michael Haugen, JD, MBA
Executive Director
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Alaska Physicians & Surgeons, Inc

4120 Laurel Street, Suite 206
Anchorage, Alaska 99508
Ph: 907-561-7705 Fax: 907-561-7704
E-Mail: aknhvs@alaska.net
Website: www.apsdoctors.org

March 13,2002

Alaska State Legislature

State Capitol (MS 3100)

Representative Lisa Murkowski

Chairman House Labor & Commerce Committee

Juneau, AK 99801-1182

Dear Representative Murkowski:

It has come to our attention that the Alaska Nurses Association, the Alaska Nurse Practitioners
Association, and the nurse midwives still oppose SB37, the Alaska Physician Negotiation Bill in
its entirety, and are attempting to generate a letter writing campaign to influence your

committee’s vote on the bill.

We are in possession of a form letter written at the request of Sandy Perry-Provost, which
contains numerous misstatements of fact and a gross misunderstanding of what, and how, SB37

would allow physicians to negotiate with third party payors.

It is important to refute a few of the more outrageous claims made in the form letter, among

which are:

The nurses claim the bill would authorize price fixing by physicians.

Fact: price fixing would remain illegal even if the bill were law. Nothing
in the bill authorizes price fixing.

0]

The nurses claim the bill would allow physicians and insurers to discriminatory
exclude nurses from contracts.

Fact: passage of the bill would in no way protect physicians or insurers
from state or federal anti-trust laws if either party conspired lo shut out a
different provider group from a contract. In addition, at the nurses
request, the bill’s sponsor Senate Pete Kelly, incorporated specific
language in the bill in section; 23.50.020 (p) reiterating the point that the
bill docs not protect physicians from exclusionary conduct.

0
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The nurses claim the bill would increase costs and reduce service.

Fact: The bill requires final approval of a contract, including the fee
schedule, by the Attorney General, who has ultimate veto power. The
proposed amendments given to your office should also give the Attorney
General all of the authority needed to collect any and all relevant
information to make an informed decision about the merits of a final
contract. One of the bill’s primary purposes is to foster open
communication between physicians and payors to address known
inefficiencies in the healthcare delivery system, and thus potentially lower
the overall cost of healthcare, and increase the level of service.

The physicians in my association feel they have gone out of their way to address the nurses
concerns, and have gone so far to offer verbatim use of the language in SB37, if the nurses wish

to create their own negotiation bill.

Ifyou have any questions please contact me at 561-7705.

Sincerely,

Michael Haugen, JD, MBA

Executive Director

c: Senator Pete Kelly
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physicians anchoraye

3340 Providence Drive, Suite 564 <« Anchorage, Alaska 99508
Edward M. Voke, M.D. < RobertJ. Hall, M.D. « Cindy M. Lee, D.O.

April 4,2001
SB37- Physician Negotiation Bill

The Honorable Pete Kelly

CO-Chairman Senate Finance Committee
State Capitol Building

Juneau, Alaska 99508

Dear Senator Kelly:

We would like to encourage you and your colleagues to support Senate Bill 37. We, as
are many Alaskan physicians, are very concerned about the current climate that exists
between physicians and third party payers. We feel passage of this bill is imperative in
allowing physicians to address the many concerns that exist regarding contracts with

insurance companies.

At this time, Alaska’s physicians are barred from collectively addressing a multitude of
issues with third party payers. These issues certainly affect the ability ofthe physician to
work in a free-market environment by establishing their own fee schedule(s). It directly
affects patient care by inhibiting the physician from referring patients to other physicians
of their choice. These issues, and others, ultimately impede both the patient and
physician in making the best, most independent decisions concerning their care.

Passage of SB37 would allow groups of independent physicians to negotiate with health
benefit plans, with the active state oversight of this process. All negotiations are
voluntary, and any party can withdraw at any time. The Alaska Attorney General has
veto power over the final contracts, including the fee schedule. This veto power should
alleviate many concerns that this bill would allow physicians to increase the cost of

medical care.

In fact, there are similar independent purchasing syndicates with similar values. When
small, independent businesses are allowed to negotiate terms collectively, this allows
solid competition. Otherwise, these businesses would certainly fail when competing with
larger companies, invariably defeating a competitive environment.

Telephone (907) 562-2277 < Fax (907) 563-3460
E-Mail: thcorthodocs@ alaska.com
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m/"Alaska S tate M edical A ssociation

41Q7 Laurel Street Anchorage, Alaska 99508 '(907) 562-0304 -(907) 561-2063 (fax)

March 28,2001

Honorable Pete Kelly

State Senate
Co- Chairman Senate Finance Committee

State Capitol, Room 518
Juneau, AK 99801-1182

RE: SB 37
Dear Senator Kelly:

The Alaska State Medical Association (ASMA) represents Alaska's patients and the physicians
who care for them. Thank you for this opportunity to again provide you testimony on this

important matter.

ASMA continues to support a strong physician joint negotiation bill. We have already provided
you with a great deal of information relating to our support of SB 37. Today, | would like to

provide you with a slightly different perspective.

ASMA is pursuing legislation like SB 37 because it views enactment of this and other physician
friendiy legislation as important in creating an environment that will attract physxians to
practice in Alaska. Why is this important? A few numbers will serve to illustrate. It has been
reported that there arc over 2000 physicians licensed to practice in Alaska. That is correct but not
all ofthose physicians practice and reside in Alaska. ASMA maintains a database of those
physicians practicing and residing in Alaska and at December 20, 2000 that number was 1,036
physicians. But this is only part of the story. Below is an extract from physician workforce data
compiled by Dr. Sam Cullison, an AMA delegate Irom Washington.



Number of Per Capita

State Physicians Phvsicians/IOOK
Alaska 1,036 171
California 89,153 282
Hawaii 3,399 286
Washington 14,759 271
Oregon 8,333 265
u.s. : 282

It would appear that Alaska is either “underserved” or the other states are “over served”. We
suspect the former.

Finally, in an analysis done last year of ASMA’s data base, over one-half of the physicians in
private practice are over the age of 51. (This was estimated using the year of graduation from
medical school and assuming an age of 26 at the time of graduation and anyone with an
inderterminate year of graduation was assumed to be under 51.) Wc are facing a serious
recruiting effort in order to replace those leaving practice in Alaska. Tdaho is facing a similar
situation in that d little over 40% of its physician workforce is over the age of50. ldaho is
seeking 10 more slots per year in the WWAMI program to help meet its future recruitment

needs.

Access to timely and appropriate care is already an issue in Alaska for certain specialties.

Alaska, in the foreseeable future, will continue to be a "net importer” of physicians. We » dieve
it is critical that an environment is created and maintained that will attract well trained physicians
in sufficient numbers to adequately and expediently carc lor Alaska's patients. Passage of bills
like SB 37 help to create that favorable environment. Thank you for your continued support in

this endeavor.

By: Peter Lawrason, MD, President
For: Alaska State Medical Association

c.c. Senate Finance Committee Members.



GRIFFITH C. STEINER, M.D.

OPHTHALMOLOGY
3340 Providence Drive, Suite 565
" "orage, Alaska 99508
W. (907) 561-1167 March 29, 2001
Fax (907) 561-7051

The Honorable Pete Kelly
Co-Chairman Senate Finance Committee

State Capitol Building
Juneau, AK 99801

RE: SB37 - Physician Negotiation Bill

Dear Senator Kelly:

lam a private practice physician in Anchorage, Alaska. | am writing to ask for you and your
Senate colleague’s support to pass SB37 into law. | feel that passage of the Physician
Negotiation Bill will allow me and my colleagues to be better advocates for patients when

dealing with third party payors over contracting issues.

As you know, without passage of the bill Alaska physicians are currently barred from
collectively discussing a host of issues with third party payors, which directly and indirectly
affect patient care. SB37 would allow groups of independent physicians to negotiate with health
benefit plans so long as there is “active state oversight” of the process. It should be noted that all

negotiations are voluntary, and any party can withdraw at any time.

And finally, the Alaska Attorney General has veto power over the final contracts, including the
fee schedule. This veto power should go a long way toward ameliorating the concerns of those
who claim that passage of this bill will simply allow physicians to ratchet up the cost of

medicine.

I’ve been told that the bill is up for a Senate floor vote on Monday, April 2m or Tuesday April
3rd, and again | ask for you and your colleague’s support.

Sincerely,

Refractive Surgery

GCS:jes
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Family

Practice

1200 Airport Heights Drive, Suite 278
Anchorage, Alaska 99508
Telephone; 907-272-3366

March 29, 2001

The Honorable Pete Kelly
Co-Chairman Senate Finance Committee

State Capital Building
Juneau, AK 99801

Re: SB37-Physician Negotiation Bill

Dear Senator Kelly:

I am a family physician in private practice physician in Anchorage, Alaska. I am writing
to ask you and your Senate colleagues to support the passage of SB37 into law. | feel that
passage of the Physician Negotiation Bill will allow me and my colleagues to be better
advocates for our patients when dealing with third party payors over contracting issues.

As you know, without passage of the bill Alaskan physicians are currently barred from
collectively discussing a host of issues with third party payors, which directly and
indirectly affect patient care. SB37 would allow groups of independent physicians to
negotiate with health benefit plans, so long there is “active state oversight” of the process.
It should be noted that all negotiations are voluntary, and any party can withdraw at any

time.

I understand that the Alaska Attorney General has veto power over the final contracts,
which should reassure those who claim that passage of this bill will simply allow
physicians to ratchet up the cost of medicine.

I’ve been told that the bill is up for a Senate floor vote on Monday, April'2nd or Tuesday,
April 3rd, and again ask for you and your colleague’s support of the vote.

Sincerely,

N -

S. Lynn Hornbein, MD

S Lymn Hornbein, MD.
Jeffrey W. Russell, RA.-C.

health guidance for people of all ages



Providence Anchorage Anesthesia Medical Group, P.C.

3300 P rowdence Drive | 207
Anchorace, AK 995 d 4
(907) 561 00 5 FAX (907) 5 39140

March 29, 2001

The Honorable Pete Kelly
Co-Chairman Senate Finance Committee

State Capital Building
Juneau, AK 99801

Re: SB37-Physician Negotiation bill

Dear Senator Kelly:

I am a private practice physician in Anchorage, Alaska. |am writing to ask for your and
your Senate colleagues to support the passage of SB37 into law. | feel that passage of
the Physician Negotiation Bill will allow me and my colleagues to be better advocates for
patients when dealing with third party payors over contracting issues.

As you know, without passage of the bill Alaskan physicians are currently barred from
collectively discussing a host of issues with third party payors, which directly and
indirectly affect patient care. SB37 would allow groups of independent physicians to
negotiate with health benefit plans; so long as there is “active state oversight” of the
process. It should be noted that all negotiations are voluntary, and any party can

withdraw at any time.
And finally, the Alaska Attorney General has veto power over the final contracts,

including fee schedules. This veto power should go a long way toward ameliorating the
concerns of those who claim that passage of this bill will simply allow physicians to

ratchet up the cost of medicine.
I’ve been told that the bill is up for a Senate floor vote on Monday, April 2rd or Tuesday

April 3rd, and again ask for you and your colleagues’ support of the vote.

Sincerely,

"~V\\aM ik n w
MiUon Hummer, M.D.
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March 30, 3001

The Honorable Pete Kelly _
Co-Chairman Senate Finance Committee

State Capitol Building
Juneau. AK 99801

Re: SB37 - Physician Negotiation Bill

Dear Senator Kelly:

1am  private practice physician in Anchor%ge. Alaska. 1am writing to ask for your and
gour_s_enate colleagues stipport to pass S837 into law. | feel that passage of the
hysician Negotiation Bill will allow me and my colleagues to be better advocates for

patients when dealing with third party payors over contracting issues.

As you know, without passa([Je of the bill Alaska physicians are currently barred from
collectively discussing a host of issues with third party pa¥ors which directly and
indirectly affect patient care, SB37 would allow groups of independent physicians to
negotiate with health benefit plans, so long as there is “active state oversight” of the
process. It should be noted that all negotiations are voluntary, and any party can

withdraw at any time.

And fi.nallg, the Alaska Attorney General has veto power over the final contracts,
including the fee schedule. This veto power should go a long way toward amel!oratln?
the concerns of those who, claim that passage of this bill will simply allow physicians to

ratchet up die cost of medicine.

|’ve heen told that the bill is up for a Senate floor vote on Mondax, April 210 or Tuesday
April 3rd and again ask for you and your colleague’s support of the vote

Sincerely,

Dale Webh, MD



9075617704

JOHN M. TROXEL, M.D,
Diplomate American Board O f Plastic Surgery

TpJL: 907.562.6886
FAX: 907-562-1021
dgohn@gci.net

3340 Providence Drive
Suite #359
Anchorage, Ak 9950s

March 30.2001

Tlie Honorable Pete Kelly
Co-Chairman Senate Finance Committee

State Capitol Building
Juneau, AK 99801

Re; SB37 - Physician Negotiation Bill

Dear Senator Kelly,

I am a physician in private practice in Anchorage, Alaska, | am writing to ask for
your support and that of your colleagues on SB37. Currently physicians barred from
discussing u whole host of issues with third party payors, which directly and indirectly
affect patient care. Given the oversight and voluntary participation in the negotiations, |
don’t think that passage of the bill will increase the cost of medicine. Thank you for your

consideration.


mailto:dqohn@gci.net

02 01 07»07a
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Alaska Ear Nose & Throat

March 30,2001

The Honorable Pete Kelly _
Co-Chairman Senate Finance Committee

State CaRIt0| Building
Juneau, Alaska 99801

Re: SB37- Physician Negotiation Bill
Dear Senator Kelly:

907561¢704 . D46
1JOV Ju* yjyc

Wi illiam R. Fell. MD
Jerome List DDS. MD
Debcrah Klley, ANP

Tel: (907) 26'-3096
Fox: (907) 261-3094
www.aloskoENT.com
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patients, -when dealing with third party payots.

AsI P/ou_ know, without passa(t;e of the bill, Alaska physicians are currently barred from
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ctively discussing a hos

directly and indjrectly. SB37 would allow groups of independent physicians

of issues with third party payors, which affects Patient care both

0 neqotiate with

health henefit plans, as long as there Is “active state oversight” of the process, It should be
noted thatall negotiations arc voluntary, and any party can'withdraw at any time.

Finally, the Alaska Attorney General has veto power over the final contracts, including tire fee
scheddle. This veto power'should goalon?wa toward amelloratln? the concerns of those

medicine.’

who.claim the passage of this hill will Btrply alfow physicians to “ra

|'ve been told_that the bill is u
302001, Again | respectfully

Respectfully,

Jerome List, DDS, MD

chet up the cost of

p for a Senate floor vote on Monday, April Z'lor Tuesday, April
ask for your support of the vote.

3340 Providence Drive. Suite 357 « Anchorage. Alaska 99508
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March 29, 2001

The Honorable Pete Kelly
Co-Chairman Senate Finance Committee

State Capitol Building
Juneau, AK S9801

Re: SB37 - Physician Negotiation Bill

Dear Senator Kelly:

I am writing to ask far

| am a private practice physician in Anchorage, Alaska.
| feel that

your and your Senate colleagues support tc pass SB37 into law.
passage of the Physician Negotiation Bill will allow me and my colleagues to be
better advocates for patients when dealing with third party payors over

contracting issues.

As you know, without passage of the bill Alaska physicians are currently barred
from collectively discussing a host of issues with third party payors, which directly
and indirectly affect patient care. SB37 would allow groups of independent

physicians to negotiate with health benefit plans; so long there is "active state
oversight” of the process, li should be noted that all negotiations are voluntany,

and any party can withdraw at any time.

And finally, the Alaska Attorney General has veto power over tht? final contracts,
including the fee schedule. This veto power should go a long way toward
ameliorating the concerns of those who claim that passage of this bill will simply

allow physicians to ratchet up the cast of medicine.

I've been told that the bill is up for a Senate floor vote on Monday, Apnl 2nd or
Tuesday April 3rd, and again ask for you and your colleague's support of the

vote.

Sincerely,

1
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5<darch 29, 2001

Tlic Honorable pete Kelly
Co-Chairman Senate Finance Committee

State Cnpitol Building
Juneau, AK 99R01

Re: SB37 - Physician Negotiation Bill

Dear Senator Kelly:

I um an ophthalmologist in private practice in Anchorage, Alaska, | am writing to ask for
your support to pass SB37 into lav/. The passage of the Physician Negotiation Bill would
allow my colleagues and 1 to become better patient advocates when dealing with third
psrty payors with respect to contracting issues.

As you know, without the bill, Alaska physicians arc currently barred from collectively
discussmg a host of issues with third party payors, which directly and indirectly affect
patient car?. SB37 would allow groups of independent physicians 10 negotiate with
health benefit plans. AM negotiations would be voluntary, and any party could withdraw

at any time.
The Alaska Attorney General has veto power over die final contracts, including llie fee

schedule. Thi? veto power should go a long way toward ameliorating concents of those
who claim that passage of this bill will simply allow physicians to ratchet up the cast of

medicine.

I understand that the bill is up for 0 Senate floor vote on Monday, April 2nd or Tuesday
Apul 3" Again, lask for your support as well as your colleague’s support of the vote.
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March 29, 2001

The Honoiable Pete Kelly

Co-Chairman Senate Finance Committee
State Capitol Building

Juneau, AK 99801

Rc SB37-Physician Negotiation Bill

Dear Senator Kelly:

1lam a private practice physician in Anchorage, Alaska. | nin writing to ask for your and
your Senate colleagues’ support to pass SB37 into law. | feel that passage of the
Physician Negotiation Bill will allow me and my colleagues to be better advocates for
patients when dealing with third party payors over contracting issues.

As you know, without passage of the bill Alaska physicians arc currently barred from
collectively discussing a host of issues with third party payois, which directly and
indirectly affect patient carc. SB37 would allow groups of independent physicians to
negotiate with health benefit plans; so long there is “active state oversight” of the
process. It should be noted that all negotiations are voluntary, and any party can
withdraw at any time.

And, finally, the Alaska Attorney Genera) hns veto power over the final contracts,
ir.cluding the fee schedule. This veto power should go a long way toward ameliorating
the concerns ofthose who claim that passage of this bill will simply allow physicians to

ratchet up the cost of medicine.

I have been told that the bill is up for Senate floor vote on Monday, April 2r] or Tuesday,
April 3'd and again ask for your and your colleagues’ support o f the vote.

Sincerely,
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March 30, 2001

The Honorable Pete Kelly
Co-Chairman Senate Finance Committee

State Capitol Building
Juneau, Alaska 99801

Re: SB37 - Physician Negotiation Dill

Dear Senator Kelly:

A am a private practice physician in Anchorage, Aluska. 1am writing to ask for your and your
Senate colleagues support to pa3S SB37 into law. | feel that passage of the Physician Negotiation
Bill will allow me and my colleagues to be better advocates for paricnts when dealing with third

party payors over contracting Issues.

As you know, without passage of the bill Alaska physicians are currently barced from
collectively discussing a host of issues with third party payors, which directly and indirectly
uffect patient acre. SB37 would allow groups of independent physicians to negotiate with health
benefit plans; so long as there is “active state oversight” ofthe process. It should be noted that all
negotiations are voluniary, and any party can withdraw at any time.

And finally, the Alaska Attorney General has veto power over (he final contracts, including the
fee schedule. This veto power should go a long way toward ameliorating the concerns of those
who claim dun passage of this bill will simply allow physicians to ratchet up the cost of

medicine.

I've been told that the bill is up for a Senate floor vote on Monday. April 2rdor Tuesday, Aprii
3flj, and again ask for you and your colleague's support of the vote.

Sincerely,

DA AUC TKCL nNaw*r* agnomd Wﬁm
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April 2, 2001

The Honorable Fete Kelly
Co-Cltaitmnn Senate finance Committee
Alaska State Capitol Building

Juneau, Alaska 99801-1J82

Re SB37-Physical) Negotiation Bill

Dear Senator Kelly

| am writing to reejnestyour

| am a private practice physician in Anchorage, Alaska
| sltongiy feel

support and timt of"your Senate colleagues in order to pass SB.17 into law
that passage o f the Physician Negotiation uill will allow me, and my colleagues, to ne
better advocates tor patients when dealing wirli third party payers 0Ver contracting issues

.SB.17 wili allow groups of independent physicians lo negotiate with health benefit plans
as long as thcte is "active state oversight” of the process. Without passage o fthe hill
Alaska physicians ate currently barred from collectively discussing a host of issues with
third party payers which ail'cc-Is patient enre boih directly and indirectly. All negotiations
ftie voluntary, so it should be noted that any party may withdraw at any time.

Tho Alaska Attorney General has veto power over rhc final contracts, including fee
schedules This veto power should help alleviate the concerns of those who claim that

Pitssayc o f this hill will simply allow physicians to increase of the cost of medicine

| understand that the bill is up tor a Senate lloor vote on Monday April 2*“' or Tuesday
April 3rd, and again Task for your Support and that ofyour colleagues

Sincerely,

'William C

10 'd 7DD CQG (HJ urtldiionOM VSE 0| 10~2G~-*r1\y
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March 29, 2001

The Honorable fete Kelly
Co-Chairman Senate Finance Committee
State Capital Building
' Juneau, AK 99801
%
Rc: SB37-Physician Negotiation Bill

Dear Senator Kelly:

I ama family physician in private practice physician in Anchorage, Alaska. | am writing
.to ask you and your Senate colleagues to support the passage of SB37 into law. | feel that
passage of the Physician Negotiation Bill will allow me and my colleagues to be belief
advocates for our patients when dealing with third party payors over contracting issues.

As you know, without passage of the bill Alaskan physicians arc cuncntly barred from
collectively discussing a host of issues with third party payors, which directly and
indirectly affect patient care, SB37 would allow groups of independent physicians to
negotiate with health benefit plans, so Jong there is “active slate oversight” ofthe process.
It should b? noted that all negotiations are voluntary, and any party con withdraw at any

time. )

i understand that the Alaska Attorney General bus veto power over the final contracts,
which should reassure those who claim that passage of this bill will simply allow

physicians to ratchet up the cost of medicine.
% * 4 .

I’ve been told that the bill is up for a Senate floor vote on Monday, Apnl'2"dcr Tuesday,
April 3fd and again ask for you and your colleague’s support of the vote.

Sincerely,

S. Lynn Hornbein, MD

5 lymHM@iH,MD = . ] )
Jpfsiy W Resdll. PA-C~ * "

healtti guCjnce fo* peoolc cf .ill tges
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March 29, 2001

The Honorable Pete kelly _
Co-Chairman Senate Finance Committee

State Capitol Building
Juneau, Ak 99801

RE- $B37 =Physician Negotiation All

Dear Senator Kelly,

I am u private practice physician in Anchorage, Alaska | amwriting to ask for your .support as
well as your Senate colleagues support to pass SB37 into law. | feel chat passage of the Physician
Negotiation Bill will allow me and my colleagues to be better advocates for patients when dealing

with third party payors ovei contracting issues

As you know, without passage of the bill Alaska physicians are currently burred from collectively
discussing a host of issues with third party payors, which directly and indirectly affect patient care.
SB37 would allow groups of independent physicians to negotiate with health benefit plans, so long
as there is “active state oversight" ofthe process. It should be noted that all negotiations are

moluntary, and any patty can withdraw at uny time.

And finally, the Alaska Attorney General has veto power over the final contracts, including the fee
schedule. This veto power should go a long way toward ameliorating the concerns of those who
claim that passage of this bill will simply aiiow physicians to ratchet up the cost of medicine.

I've been told that the bill is up for a Senate floor vote on Monday, April 2" or Tuesday, April i"1
and again ask for you and your colleague’s support of trie vote

Sincerely,

Mario A. Lanza, MD



March 30,2001

The Honorable Pete Kelly
Co-Chair Senate Finance Committee

State Capitol Building
Juneau, AK 99801

Re: SB37 Physician Negotiation Bill

Dear Senator Kelly,

Current legislation prevents private physicians, such as myself, from collectively

bargaining with insurance companies or other third party payors. SB37 would allow such
negotiation. This bill would allow doctors to discuss benefit plan features that directly
affect patient care. Without this ability to communicate our patient’s concerns in an open
and voluntary format, the insurance companies will continue to dictate unreasonable and

often “unhealthy” policy issues.

Opposition concerns regarding an increased cost of health care are unfounded.
Protections within the SB37 include completely voluntary participation and active state
over site of the process. The State AG will have final veto authority over all final

contracts.

I ask that you give consideration to support of SB37 as it makes its way to the floor on
April 2nd or 3r . Thank you.

Sincerely,

Michael D. Manuel, M.D.
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March 29, 2001

The Honorable Pete Kelly _
Co-Chairman Se,n(?te Finance Committee
State Capitol Builging

Juneau, AK 99801

Re: SB37 - Physician Negotiation il
Dear Senator Kelly:

| am a private practice physician in Anchorage, Alaska. _|am writing to ask for
our and your Senate colleagues, supl)gort_to ass SB37 into law. ~ | feel that
Bassage of the Physician Negotiation Bill will allow me and my colleagues to be
etter advocates “for patients when dealing with third party payors over

contracting issues.

As you know, without passage of the hill Alaska physicians are currently barred
from collectively discussing a host of issues with third party payors, which directly
and indirectly affect patient care. $837 would allow groups of independent
physicians to negotiate with health benefit plans; so long there is “active state
oversight" of the pracess. It should_be noted that all negotiations are voluntary,

and any party can withdraw at any time.

And finally, the Alaska Attorney General has veto power over the final contracts
including "the fee schedule, This veto quer should go a Io_ngb_way toward
ameliorating. the concerns of those who claim that passage of this bill viill simply
allow physicians to ratchet up the cost of medicine.

I\ve been told that the hill Is up for a Senate floor vote on Monday, April 2nd or
Tuesday April 3rd, and again ask for you and your colleague's stioport of the

vote.
Sincerely,



Subject: [Fwd: SB 37]
Date: Fri, 06 Apr 2001 12:07:14 -0900
From: Pete Kelly <Senator_Pete_Kelly@ Legis.state.ak.us>

Organization: Alaska State Legislature
To: Kristopher Knauss <Kristopher_Knauss@ Legis.state.ak.us>

Subject: SB 37
Date: Thu, 05 Apr 2001 12:05:31 -0800

From: eichler <eichler@mosquitonet.com>
To: Senator_Pete_Kelly@ Legis.state.ak.us

Dear Sen. Kelly:

I applaud you for this courageous bill. 1 have wondered since entering
dental practice how insurance companies can get away with their cutthroat

practices but lobbying dollars do indeed talk.

Could you consider adding dentists to the parties included in the bill? We
operate under the same disadvantages as physicians and would appreciate

this consideration.

Again, thanks for working for us in Juneau.

Dave Eichler


mailto:Senator_Pete_Kelly@Legis.state.ak.us
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Providence Anchorage Anesthe
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March 29, 2001

The Honorable Pete Kelly
Co-Chairman Senate Finance Committee

State Capital Building
Juneau, AK 99801

Re: SB37-Physician Negotiation bill

Dear Senator Kelly:

I am a private practice physician in Anchorage, Alaska. | am writing to ask for your and
your Senate colleagues to support the passage of SB37 into law. | feel that passage of
the Physician Negotiation Bill will allow me and my colleagues to be better advocates for

patients when dealing with third party payors over contracting issues.

As you know, without passage ofthe bill Alaskan physicians are currently barred from
collectively discussing a host of issues with third party payors, which directly and
indirectly affect patient care. SB37 would allow groups of independent physicians to
negotiate with health benefit plans; so long as there is “active state oversight” of the
process. It should be noted that all negotiations are voluntary, and any party can

withdraw at any time.

And finally, the Alaska Attorney General has veto power over the final contracts,
including fee schedules. This veto power should go a lone way toward ameliorating the
concerns of those who claim that passage of this bill will simply allow physicians to

ratchet up the cost of medicine.

I’ve been told that the bill is up for a Senate floor vote on Monday, April 2"dor Tuesday
April 3rd, and again ask for you and your colleagues’ support of the vote.

Sincerely,

Steven Rosenfield, M.D.
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JOHN B. DLXEYSER, M.D., P.C.
Obstetrics & Gynecology

Alaska Medical Plaza
1200 Airport Heights Drive. S280A
Anchorage, Alaska 99508,2955
(907) 264-2317 (800) 818-2229
Fax (907) 264-2320

March 24, 2002

Honorable Mr. Rokeburg,
i
I encourage you to look favorably on SB37.

+¢Contrary to information promulgated by some nurse practitioner*, we are
not trying to exclude them but- rather we are trying to addres™ each of

their concemB.

«¢This bill would help level the playing field between large irsurance
carriers and solo practitioners, like myself.

+¢*Alaska is underserved by physicians. This bill could attract) more
physicians by creating a more physician friendly environment.

+¢The Attorney General"s concerns are unfounded as the physieions would
be assuming the risk in this bill.

Sincere,

John DejCeySer

Sincerely,

John DeKeyser
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Bearing in Mind Birth Center

4050 LAKE OTIS PARKWAY
SUITES 'lO0OAAND 101
ANCHORAGE, ALASKA 99508
Telephone (907) 561-2822
Fex (907)561-4812

(JIMrU -vx

RE: Senate Bill 37

I am a certified nurse-midwifc/advanced nurse practitioner in Alaska. | am writing to voice my
opposition to SB 37. ANPs and CNMs are primary care providers with a proven track record of safety,
quality, and competence. We want to deliver primary care services in a competitive marketplace that
allows Alaskan consumers to choose the health care provider who best meets their needs. Enactment of
SB 37 would undermine that competitive marketplace by virtually eliminating competition among
independent physicians and minimizing regulation,

The antitrust exemption sought in SB 37 would authorize price-fixing by physicians. It would allow

physicians to collude against ANPs, CNMs, CRNAs and other health care professionals. It would
remove antitrust protections wc need to protect ourselves from discriminatory practices undertaken by
physicians and designed to prevent our inclusion as providers in health care delivery systems.

Senate Bill 37 is fundamentally flawed, cannot be fixed, and should be completely abandoned. VOTE No
ON SENATE BILL 37!
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FACSIMILE TRANSMITTAL SHEET

TO: NORMAN ROKEBERG, CHAIR, HOUSE JUDICIARY COMMI'ITEE
FROM: CAROLE S. EDWARDS, RN"BSN

DATE: 4/7/02

FAX NUMBER TOTAL NO. OF PAGES INCLUDING COVER:
907-465-2040

1

MESSAGE: [ strongly oppose Senate Bill 37 v/hich is scheduled to be heard in the House
Judiciary Committee April 10,2002 This bill allows many ways that consumer’s costs may
Increase and access to care may decrease. Senate Bill 37, in any form, is unnecessary.
According to the Federal Trade Commission “current antitrust law already permits
physicians to work coIIectlveIY on legitimate quality of care issues.” |f enacted Senate Bill 37
would create an unnecessary layer oT expensive bureaucracy to regulate an activity tliat can
already take place. PLEASE VOTE. NO ON SENATE BILL 31

CAROI.F. S. EDWARDS, RN.BSN
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Norman Rokeberg, Chair, House Judiciary Committee
(Room 118)

Rep. Rokeberg,

I an writing to express my strong opposition to Senate Bill 37 which is
scheduled to be heard iIn the House Judiciary Committee on Wednesday,
April 10, 2002 at 1:00 PM.

The current House Labor & Commerce CS has deleted those sections
allowing physicians to negotiate prices, eliminating only the most
blatant attempts at price-fixing. There remain, however, many ways
that consumers®™ coats may increase and access may decrease. Negotiated
contracts could contain "quality' or 'safety' provisions that might
limit or eliminate consumers ability to choose a nonphysician
professional as their healthcare provider.

Though this bill"s proponents from among the ranks of Alaska Physicians
and Surgeons (I too am a member, though I dissent on this issue)
Bincerely attest that they have no motive to exclude or otherwise
disenfranchise non-physician health care providers, 1 think there are
many of my colleagues who would seize upon the opportunity presented by
this bill to do exactly that.

Senate Bill 37 in any form is unnecessary. According to the January
18, 2002 letter from the Federal Trade Commission to Representative
Lisa Murkowski '"...current antitrust law already permits physicians to
work collectively on legitimate quality of care issues,"

I don"t dispute the idea that the playing field is not level and that
insurance companies are abusing their power at the expense of health
care providers (physicians and non-physicians alike). 1 wish that my
colleagues would attack the issue of insurance company malfeasance with
the same zeal that they are pushing SB37. | wish that they

would look to strengthening current statute language, specifically
Chapter 21.07.010, Patient and Health Care Provider Protection (also
known as the Alaska Patient®s Bill of Rights), in order to meet their
goal of allowing balanced negotiations with Insurance companies.

The physician®s lobby is powerful and the non-physicians health care
providers are weak. Doctors make a lot of money and Nurse Practitioners
don"t. They will not be able to defend their right to practice if this
bill goes through. VOTE NO on SENATE BILL 37! Make my colleagues rind a
different way to redress the wrongs of the medical insurance industry.
Help your colleagues find a way to advance the cause of patients™ right
to access and choice in health care. Do not waste precious time iIn the
session passing special Interest legislation when there are so many
important major Issues before the legislature.

Bradley K. Cruz, MD
Anchorage
7 Apr 2002
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April 8, 2002

The Honorable Norman Rokeberg
Chair, House Judiciary Committee
Alaska State Legislature

State Capitol, Room 118
Juneau, Alaska 99801-1182
Fax: (907) 465-2040

RE: Senate Bill 37

Dear Representative Rokeberg:
I am writing concerning SB 37, which would give broad antitrust immunity to phyelclane negotiating
collectively with insurance companies. | am a member of the Legislative Affairs Committee of the Alaska

Nurse Practitioner Association (ANPA).

Nurse practitioners (NPs) provide health care to people all over this state and nation at lower cost than
physicians, but or equal quality. A study published in The Journal of the American Medical Association
found: "In an ambulatory care situation In which patients were randomly assigned to either nurse
practitioners or physicians, and where nurse practitioners had the same authority, responsibilities,
productivity and administrative requirements, and patient population as primary care physicians,
patients' outcomes were comparable." (JAMA 283 (1). do 59 - 68: Jan 5.2000). Needless to say.
the American Medical Association did not like the findings of this report. They have made it a priority to
limit the scope of practice of NPs and other non-physician practitioners, as evidenced by their efforts to
restrict the practice of these other health care providers.

Last week the British Medical Journal. (324, pg 819 - 823; April 6, 2002) published the results of a
systematic review of randomized controlled trials and prospective observational studies comparing nurse
practitioners and doctors providing care as first point of contact for patients with undifferentiated health
problems In a primary care setting. Eleven trials and 23 obseivatlonal studies found that patients were
more satisfied with care by a nurse practitioner. No differences In health status were found. Nurse
practitioners had longer consultations and made more investigations than did doctors. No differences
were found in prescriptions, return consultations, or referrals. Quality of care was in some ways found lo
be better for nurse practitioner consultations. The study’s conclusion was thet increasing
availability of nurse practitioners in primary care is likely to lead to high levels of
patient satisfaction and high quality of care.

Nurse practitioners focus on wellness and illness prevention, which ultimately lowers health care costs.
We provide a vital service in this state, where many ruraldinics are stafted ONLY by non-physician
providers. NPs provide cost effective care. As an example, | have worked at a nurse practitioner owned
and operated clinic In West Anchorage. The fee for an average visit Is almost HALF the cost of the
same visit at the physician owned urgent care center located around the comer. In addition, the physician
owned urgent care center declines to serve Medicare patients....they refer those patients around the
corner (0 the nurse practitioner dlnio. who DOES SERVE the Medicare patients.

Instead of limiting NPe and other non-physician practitioners from providing services to Alaskans, the state
legislature should be focusing on how to unencumber them. The Harvard Business Review fSeot/Od
2000. pgs 102 -112) article “Will disruptive Innovations cure health care?" speaks to these very Issues of
coat-effective, accessible, quality health caro provided by nurae practitioners.
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re: SB 37 page 2

There is N0 acceptable way of amending this bad |eg|S|at|0n. It must be summarily
discarded. This opinion Is held notjust by non-physician provider groups whose practices will be
impacted, such as the Alaska Nurses Association (AaNA), Alaska Nurse Practitioner Association (ANPA),
Alaska Chapter of the American College of Nurse-Midwives (AK-ACNM), and Alaska Nurse Anesthetists.
Consumer groups, insurance companies, and legal experts are also opposed to this legislation. Please
do not allow SB 37 to proceed in any form.

Thank you for your attention to this matter, iappreciate your service to Alaska as you work in the
legislature.

Cathy Glessel, MSN, RN, FNP-CS
12701 Ridgewood

Anchorage. AK 99516-2934
cglessel@mac.com

Commissioner, Municipality of Anchorage, Health and Human Services Commission
lifelong Alaskan and “super" voter

cc: Scott Ogan fax: (907) 465-3265
Ethan Berkowitz fax: (907) 465-2137
John Coghlll, Jr fax: (907) 465-3258
Jeannette James fax: (907) 465-2381
Kevin Meyer fax: (907) 465-3476

Albert Kookesh fax: (907) 465*2827
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Q? 3tgo am  Mc-DONALD

RE: Senate B ill 37
Representative Norm Rokeberg,

As a long time Alaskan, Nurse Practitioner and business

owner (my husband Harry McDonald and | are owners of
Carlile Tranportation) | am writing to express my strong
opposition to Senate B ill 37 that is scheduled to be heard

in the House Judiciary Committee on Wednesday, April 10,
2002 at 1:00 PM.

The current House Labor & Commerce CS has deleted those
sections allowing physicians to negotiate prices,
eliminating only the most blatant attempts at price-fixing.
There remain, however, many ways that consumers' costs may
increase and access may decrease. Negotiated contracts
could contain "quality" or "safety" provisions that might
lim it or eliminate consumers ability to choose a
non-physician professional as their healthcare provider.

Senate B ill 37 in any form is wunnecessary. According to
the January 18, 2002 letter from the Federal Trade
Commission to Representative Lisa Murkowski "...current

antitrust law already permits physicians to work
collectively on legitimate quality of care issues."
Physicians could look to strengthening current statute
language, specifically Chapter 21.07.010, Patient and
Health Care Provider Protection (also known as the Alaska
P atient's B ill of Rights),in order to meet their goal of
allowing balanced negotiations with insurance companies.

If enacted Senate B ill 37 would create an unnecessary layer
of expensive bureaucracy to regulate an activity that can
already take place.

PLEASE VOTE NO ON SENATE BILL 37!

Thank you for your consideration in this matter as | feel
that this b ill may be detrimental both to the health care
options available to all Alaskans as well as possibly
restricting or eliminating all together my ability to

provide healthcare as a Nurse Practitioner. Please feel
free to call or email me if you wi3h to discuss the
potential impact of the b ill.

Pat McDonald MS, FNP
346-2556 pmcd6640@ yahoo.com

P. 91
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RE; Senate Bill 37

I am writing to express my strong opposition to Senate
Bill 37 which is scheduled to be

heard in the House Judiciary Committee NN Wednesday,
April 10,2002 at 1:00 PM.

The current House Labor & Commerce CS has deleted
those sections allowing physicians

to negotiate prices, eliminating only the most blatant
attempts atprice-fixing. There

remain, however, many ways that consumers' costs may
increase and access may

decrease. Negotiated contracts could contain

"quality" or "safety" provisions that might

limit or eliminate consumers ability to choose a
nonphysician professional as their

healthcare provider.

Senate Bill 37 in any form is unnecessary. According
to the January 18,2002 letter from

the Federal Trade Commission to Representative Lisa
Murkowski"...current antitrust law

already permits physicians to work collectively on
legitimate quality o f care issues."”

Physicians could look to strengthening current statute
language, specifically Chapter

21.07.010, Patient and Health Care Provider Protection
(also known asthe Alaska

Patienfs Bill o fRights), in order to meet their goal
ofallowing balanced negotiations with insurance companies.

| f enacted Senate B ill 37 would create an unnecessary
layer o f expensive bureaucracy to

regulate an activity that can already take place.
VOTE NO ON SENATE BILL 37!

0aJd A
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1/ 907-274-0827

NA (1 907-272-0792

Alaska 2207 Ea*tTudor Rd, Suite 34
Nurses Anchorage. AK 99507-1089

Association ww_akngrve.org
aknurse@aknurve.org

April 8, 2002

The Honorable Norman Rokeberg
Chair, House Judiciary Committee
Alaska State Legislature

State Capitol (MS 3100) Room 118
Juneau, Alaska 99801-1182

RE: Senate Bill 37

Dear Mr. Chairman:

We—the presidents ofthe Alaska Nurses Association (AaNA), the Alaska Nurse
Practitioner Association (ANPA), the Alaska Chapter ofthe American College of Nurse-
Midwives (AK.-ACNM), and the Alaska Association of Nurse Anesthetists (AKANA)—
are writing this letter to express our continued opposition to SB 37, "An Act relating to
collective negotiation by competing physicians with health benefit plans.,..”

Healthcare in Alaska is provided by a diverse group of professionals, including advanced
nurse practitioners, clinical nurse specialists, certified nurse-midwives, certified direct-
entry midwives, certified registered nurse anesthetists, psychologists, social workers,
optometrists, podiatrists, physical therapists, chiropractors, and naturopaths, to name a
few. These practitioners provide many thousands of Alaskans with a broad spectrum of
affordable, accessible, high-quality health services delivered with care and compassion.

The nursing community in Alaska has been opposed to SB 37 since its introduction, and
the current CS for SB 37 does not address the serious and continued concerns ofthe
organizations we represent. Amendments offered and adopted in the House Labor and
Commerce Committee’s CS for SB 37 on March 22nd would eliminate the ability for
physicians to collectively negotiate pric* ofcare. While removing the negotiation of
price-related items is a step in the right direction, the current bill could still cause
increased healthcare costs, and reduce Alaskans’ access to a variety of health care
providers. Despite the feet that non-physician providers usually provide lower cost
services, the current bill could limit the ability o f non-physician providers to compete
with physicians for insured patients.

A recent national survey, found at www.tarrance.conVhbattleground/defeult,asp, showed

that one of American’s top concerns about the economy is the rising cost of healthcare
(11-13 % laxtyear). A recent article in the March 11,2002 Time magazine features an

o<S3_
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article about the increasing problem of healthcare accessibility and affordability to the
average citizen, “Health Care Has a Relapse.”

SB 37 would reduce health carc options available to people by reducing competition,
and so would increase healthcare costs by limiting access to diverse and often less
expensive healthcare options. 'Hie American Medical Association has made it a priority
to limit the scope ofpractice ofadvanced nurse practitioners and other non-physician
professionals. Their members have repeatedly sought to restrain the trade ofthese
healthcare providers. Their statements and behavior to this effect are a matter of public
record. We refer you to www,ama-assnom/sci-piibs/amnews/pickjll/pr$b0101-htni,

IfSB 37 is enacted, physicians potentially could negotiate contracts wherein nurse-
midwife and advanced nurse practitioner services are provided and paid by the insurer
only when the nurse-midwife or advanced nurse practitioner is a directly super vised
employee of the physician. Such a negotiated provision could eliminate the ability of
independent-practice nurse-midwives and advanced nurse practitioners to compete for
insured patients and would effectively put them out of business.

Physicians also could negotiate "quality” or "safety” clauses into a contract, such as one
stating that all covered births must take place in a hospital. This could put licensed birth
centers, owned and operated by certified nurse-midwives, and certified direct-enlry
midwives, out of business by eliminating their ability to compete for insured patients. As
hospitals are more costly than birthing centers, such a limitation would increase
healthcare costs for birthing parents.

Advanced nurse practitioners, certified nurse midwives and other non-physician
professionals provide a broad spectrum ofaffordable, accessible, high-quality healthcare
services to many thousands of Alaskans who want to choose the provider that best meets
their needs. Passage of SB 37 is a step towards eliminating the ability of insured
Alaskans to make such healthcare decisions for themselves. In addition, legislators
should be concerned about the potential for the State to be subjected to increased costs
for Medicaid programs if less expensive healthcare options are threatened during this
time ofbudget shortfall.

Finally, it appears that SB 37 is unnecessary. Physicians interested in negotiating
quality-of-care issues already may do so under current antitrust law, as noted in the
January 18,2002 letter from the Federal Trade Commission to Representative Lisa
Murkowski. Physicians also could look to strengthening current statute language,
specifically Chapter 21.07.010, Patient and Health Care Provider Protection (also known
as the Alaska Patient’s Bill ofRights), in order to meet their goal ofallowing balanced
negotiations with insurance companies. Ifenacted, SB 37 would create an unnecessary
layer o f expensive bureaucracy to regulate an activity that already can take place.

The organizations we represent continue to have serious concerns about the ability to
modify this bill sufficiently to eliminate our concerns about its negative impact on
healthcare in Alaska. Amendments that would have afforded advanced nurse
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practitioners and other non-physician health care professionals minimal protections
against maximal competitive harm and physician misconduct were offered and adopted in
the Senate Labor and Commerce Committee’s CS for SB 37 in March 2001. These
minimal protections, however, were deleted along with the sunset clause in the Senate
Finance Committee, which is co-chaired by 'he bill's sponsor. Interestingly, these
protections were deleted at a hastily scheduled 6:00 PM meeting on Wednesday, March
28,2001, at which the bill's sponsor, as committee co-chair, took no testimony, despite
the presence of parties with opposing views wishing to be heard.

Thank you for your time and consideration of our concerns. Please let us know ifyou
have any guestions. You may contact: Laura Sarcone, CNM, at 907-272-4047, Patricia
Scnner, ANP, at 907-243-8044, or Sandy Perry-Provost at 321-2446.

Sincerely,
Patricia Senner, MS, RNf, ANP Mary Kutney, RN, ANP
President, AaNA President, ANPA

Kathy Madej, CRNA
President AKANA

cc: Scott Ogan
John Coghil!
Jeannette James
Kevin Meyer
Ethan Berkowitz
Albert Kookcsh
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Systematic review ofwhether nurse practitioners working
In primary care can provide equivalent care to doctors

Sue Horrocks, Elizabeth Anderson, Chris Salisbury

Abstract

Objective To determine whethernurse practitioner*
csul provide care aitint point of contact equivalent to
doctors in a primary cate Kiting,
Design Systematic review of randomised controlled
trials and prospective observational studies.
Data source* Cochrane controlled trials register,
specialist register ol'trials maintained by Cochrane
Effective Practice and Organisation of Caro Group,
Medline. Emba5c, CFNAHL, science citation indcs,
database of abstracts of revictv* of effectiveness,
national research regiister, hand searches, and
published bibliograpltles,
Included studies Randomised controlled trials and
prospective obscrvatiotw! studies computing nurse
practitioners and doctors providing care atflrstFoint
of contact for padaus with undlltercntiatcd health
problems in a primary care setting und providing data
on one or more if die following outcomes: patient
satisfaction, health status, costs, and process of care.
Results 11 trialsand 25 observational studies met all
die inclusion criuniu. Patients were more satisfied wtih
care by * nurse Bractitioner (standardised mean
dilTetence 0,27,95% confidence interval 0.07 to 0.47).
No differences In health status were found. Nurse
practitioners had longer consultations (weighted
mean difference 3.67 minutes, 2.05 to 5.29) and made
more Investigation* (odds ratio 122,1.02 to 1.46)
than did doctors. No differences were found in
prescriptions, return cotuultations. or referrals.
Quality of rare was In some ways better for nurse

ractitioner consultations.

onclusion Increaiing availabilityofnurse
Fracutloner’_‘ in primary care is Ilkel?; to lead to high
evels of patient satisfactiou and high quality care.

Introduction

Recent policy developments in the National Health
Service, including NHS walk-In centres, NHS Direct,
and nurse led penottvd medial services schemes, have
been based on nurses nuher than doctors acting as first
Pomt of contact with the health service.15 Several
actors have led to this expansion In the role ofnurses.
Including issues of cost, die need to increase Prowsmn
of cure to Improve acres*, the availability of doctors,

Particular interest has been shown In the concept
ttfnurse practitioner* prodding frontline rare m gen-
eral practice and in em_er([]ency department*. In this
way they may potentially substitute for doctors,
pardcubuiy in the management of patients with acute
illness. Nurse practitioners have undergone further
training, oftenat graduate level, to work autonomously,
making independent dh gnow arul treatment deci-
sions.* Itis important to consider whether die evidence
supports the nodon dm nurse practitioners on
lubsdtute for doctors by providing safe, effective, and
economical front line management of patients.

Nurse practitioners have been established in North
America for several decade*, and studle™ of their role
have been reviewed previously.4¢ But these reviews are
dated and of limited applicability to the United
Kingdom. After the expansion ofnurse practitionersin
the NHS durin? the 1990s, several relevant ran-
domised controlled trial* have been published drat
direcdy compare nurse practitioners and doctors. We
aimed to systematically review rcieardt that assesses
the process, costs, or outcomes of care provided by
nurse practitioners compared with doctors, working in
primary care as a first point of contact for any patient
with undifferentiated health problems

Methods

Selection ol studies for review
WeIndudcd randomised coulroUed trials and observa-
tional suidic* with a prospective experimental d_esqn
comparing nurse practitioners and doctors working In
ai |n|t|al'.waﬁ as concurrentcontrols. Because ofincon-
sistency in the use of the term "nurse practitioner,” we
developed criteria to determine whether papers
should be indudcd. W included studies where nurse*
provided first point of contact, made an initial
assessment, and managed patients autonomously,
whether or not they were deretlbed as nurse
practitioners. We used sensitivity analysis to examine
the effect on our results of iiiduding or cxduding
“ambiguous” siudie* where indusiun was debatable.
Wcalso Included studies Ifthe nurse provided rare
at first point of cvtitnct lor unsdected patients In
piiniiiry carc Including general practice, out of hour*
cemre*, walk-in centres, and emergency department*,
The Utailt focus of our review was previous|
undiagnosed patients widl imdifferentiatsxl healt

DirU_tr(])n of*Prinnry

QoTTWAIKHIJGPIA" I\J:
C.Salid

ini
and die skills and expertise of nurses. problems. We limited our review to studio from deveb ficf teom
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oped countries (Europe. North America, Australasia,
Israel. South Africa,andJapan) to increase its relevance
for the. UK system. Some studies concerned care
prtmded at a single consultation, oliters concerned
care over a period of time. We included both types of
study, but we used sensitivity analysis to compare the
results from tlicse diffaent types. Finally, we only
included studies if they provided data about one or
more of the following outcomes; patient sadsCiction,
health status, health service costs, or process of care
measures (consultation length, number of prescrip-
tions, Investigations, referrals, admissions, return
consultations, patient adherence, or measures of qual-

ity ofcare).

Identification of studies
We identified studies from searches of electronic data-
hases and hand searches of recent editions of relevant
journals, hibliographies, and reference lists of other
reviews and Bapers.'* We pTutlnlscd the following
databaKS wUi no language restrictions: Medline
51966-2001), Embase (1WJ02001?], (HNAHI. (10S2-
001), science citation Index, database of abstract* of
reviews of effectiveness, national research register,
Cochrane controlled trials register and the specialist
register of trails maintained by the Cochrane Effective
Practice and Organisation of Care Group. Wc used die
Cochrane optimal search strategy for randomised con-
trolled trials, with advice trom university librarians All
educational centres offering traitdug for nurse
practitioners in the United Kingdom and nurse
practitioner organisations In the United States, South
Africa, and Australia were approached for any unpub-
lished studies. We contacted author* of ‘included
studies for addidonal research and for missing data.
Data were extracted by one reviewer (SH) and one of
two other reviewers (FA or CS) working independently.
Disagreements were resolved by discussion with the
third reviewer.

Assessment of study qualit?/

We assessed methodological quality on the basis of die
criteria of the review group or the Cuditane Effective
Practice and Organisation of Care Grou(p We did not
calculate a composite score for study quality in view of
the current debate abotn die validity of suchso ires.”!

Dau analysis
We conducted our Analyses with Meta-View Rev-Man
sollware vmumi 4.1. We calculated odds ratios for

IUIiI?iti K?gmrb
SWr umntitiptia Mi@ W K (D)
Criunkfa V230" K4 MI(1 48 60101
MmsandXoU M A4S 30 4009
snun«juas" B MUL «7  T4)
VKImgiliw s 4404 30 4209
VrVHVE B WKH) 2 70(10)
Tl (MAY) m v}
TurnMtmfvaOyjt-iz Ol,Ui-e ROG]
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Sturica rapontno continuous data on catient sstfslictlcfl
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dichotomous outcomes and standardised mean differ-
ences for continuous outcomes. Wc used random
effectsmethods in the analysis because of die degree of
heterogeneity oT die studies. If standard deviations
were notavailable we used tho average standard devia-
tion reported by other studies for drat outcome, We
used mettwmalytic techniques u> combine data front
the randomised controlled trials where at least two
studies provided data on a particular outcome. For the
observational studies we compared die findings
qualitatively. There studies were cairied our In a variety
of settings; many were small and had other
methodological shortcomings, making quantitative
8ynt)icsis Inappropriate. We analysed studies set in
emergency departments or minor Injury units together
and separately from those based in general practice
owing to the degree of heterogeneity between these
different settings- . o

We investigated heterogeneity by examining the
results from studies conducted In differing settings,
studies of individual consultations or care over dine,
and iludie* of nurse practitioners with different levels
of (1uallf|cat|_on. We carried out sensitivity analysis to
explore the impact of including or excluding studies
where there was ambiguity regarding Inclusion.

Resulti

Searches identified 119 potentially relevant papers, of
witich 35 reporting 94 studies fulfilled the Inclusion
and exclusion criteria. These papers comprised
11 randomised controlled trials (table \ on bmj.«nn)
and 23 observational studies (‘able i» on bmj.com).
Tables C and D on bmj.cam »how the quality
assessment ofthe Included stut'ies.

The results for tlte observational studies may be
obtained from the author*. The Gntiings of the
obscivationoi studies replicated those of die ran-
domised controlled trialsfor all outcome* except coviv
gnd _Ii_nvestigations, despite shortcoming* in their
erigi

Patient GatlsUcllon

Ning, randomised trials reported patient satisfaction
(one of these waa unpublished)."*"" One paper could
not be included in a meta-analysis owing to a lack of
detail in the reporting of results.” Five trials reported
continuous dau on patient satisfaction (figure). These
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wereall lii genera) ?ractice settings, three in the United
Kln]gd_om_ und two In the United Slates. " “

Jie figure presents tho summary statistics for stud-
ies using conrtniuiuj data. Those suggest Ihal patients
were more satisfied with consultation* with nurse prac-
titioners iluui those with donors. The results showed
considerable heterogeneity, which was explored b
comparing studies of individual consultations wit
care over time and by comparing studies based on
nurse practitioners ivuli dttfcrem levels of traiiu'ng.
Altltough there remained considerable heterogeneity
hetween the studies, all analyses suggested tltat patients
were more satisfied witli consultations with nurse prac-
titioners. Tltree randomised controlled trials reported
results with dlchoiotnoto data™'? TVo of them were
set Inemergency units-111MNo S|?n|f|can_td|II|erenccwas
tound in patient satisfaction for patients attending
cither provider with these studies (ill studies (n=3),
odds ratio 1745 0,56 to 43T; overall effect tA 185,
IMI4; and all studies of emergency units (n=2), 3.27,
0.41t0 25.98;t=U2,F=0.8).

Health stilus

Any measure uied by the authors to determine either
health statu* or quality of lift; and Its validity Tor tills
purﬁose were recorded. Seven randomised controlled
truth reported on these outcomes. ™ MIL" " These
results were not analysed with mcta-aualysls because of
the heterogeneity between measures and episode of
rare length, but a comparison of the remits showed no
significant differences In patient health outcomes (tabic

£ od timj.com).

Process toensure™

Tlte results for process outcomes for which there were
sufficient data for meta-analysis showed that mine
practitioners undertook significantly more urvesdga-
dons and had longer consultation* than doctors

(uihle).

Quality of care

uality of care measures may Include communication
skills, accurate diagnosis. investigation* appropriately
carried out, and appropiiate advice ou self managc-
mrnt or medication. Six randomised controlled trials
reported quality of care outcomes (see table F on
brpj com).Imi sl Heterogeneity of mcajmes used
meant that analysis was restricted to qualitative review
mily. Nunc pntctitinners itailed to Identify physical
ahnnrmaluiu more oflen." In one study nurse practi-
tioner* gave more Information to patients.Zhuerest-
Ingly this study also reported no apparent difference in

RWIMOUMEME GAVLLSOO? brijoom
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patients' intention to selftreat next time. Nurse practi-
tioners made more complete records and scored better
on communication than did doctors."T They also
offered more advice on *clfcare and management.” "
Two studies set in emergency departments tested die
appropriateness ol Investigations and ability to
Interpret x ray films." " The result* suggested that
nuise practltiorien, were a* accurate a* rfoaors at
ordering and interpreting x ray film* with small
In-study variations depending on'the relative experi-
ence ofboth providers.

Discussion

Nurse pntcddonera can provide care that leads to
increased patient satisfaction and similar health
outcomes when compared with care from a doctor.
Nurse practitioners seemed to provide a quality ofcare
licit is at least a* good, and In some ways better, tiian
doctors.

Although all of the randomised trial* found no sig-
nificant differences between doctors Jnd nurse
practitioners in health outcomes, die research has
Important limitations.The studies used many different
outcome measures, reflecting the difficulty in measur-
ing dtanges in health outcomes after single consulta-
tions predominantly aboutmlInorilliiesses. None of the
studies iri our review was adequately powered tit detect
rare but serious adverse outcomes. Since one
I_mﬁ)orta_ntfunctlon of primary care i* to delect poten-
tially serious Ilness at an ctuiy sage, a large study with
adequate length offollow up 1s nowjustified

Limitations of the review

Ambiguity exists over the use of the term “nurre prac-
titioner," with much debate about tiii* role.3n The
overlap between nursing rules in the United Kingdom
and the Introduction of another advanced practice
nursing tide, nurse consultant, adds to the difficulty In
understanding tile role definitions in nursingl' ™
Although specific training for nurse practitioner* i*
available, the content of this varies.” Because of this
amblng/, the definition used In our review was
purposefully Inclusive. .

Our review was limited by the quality of the
available studies. There were few recent randomised
trials, and the larger number of observational studies
were generally of poor quality. Because of these prob-
lems we based our conclusions primarily on the
randomised trials, the more recent of which were of

Primary care
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generally high quality, although only one study used
patients new to both provider*.'4

Noticeable heterogeneity was observed between
the studies oil almost all outcomes. Although
difference* between studio in terms of setting, level of
nnnte training, and die period of time studied were
iinticipaicd and explored jn our review, much
heterogeneity remained alter allowing fttr tiiesc
factors. Thli probably reflceu llie diverse way* fn wliitll
nurse practitioners currently work- Despite these
differences, die direction of the effect for die main
findings was consistent between different studies and
also between the randomised controlled trialsand die
observational studies.

It was not possible to conduct a robust economic
analysis of die costs of care from nurse practitioners
compand with doctors, Only live studies provided data
about ensu."" 10614 These used different approaches
to the valuing of resources and were ina e(t]uately
powered for economic analysis. The lack of good
evidence about die economic impact of substituting
nurse practitioners for doctor* needs to be addresse
in future research, otherwise changes may be
Introduced dial are thought to be efficient when they
may not Ire so,"

Policy implications

Our review lends support to an increased Involvement
ofuurie practitioners in primary care. However, most
recall research luu been based on nurse practitioner*
providing care for patients requesting name day
appointments predominantly for acute minor illness
anil working in a team *upportrd by doctors. It cannot
be assumed that similar results would be obtained b?]/
nurcc practitioners working In differentsettings or wit
different groups of patients, nor dun they could substi-
tute entirely for general practitioners.

Unresolved Issues

Future research should address several unresolved
Issues. Firstly, If padcots are more satisfied with care
Frowded by nurse practitioners thui the factors dial
ead to this effect should be elucidated. Satisfaction
with care could be related to differences In die training
tmd consultation skills ofnunea,patients' expectations,
or the extra length of time that nurse practitioners
spend in consultations.

Secondly, nurse practitioners and doctors did not
necessarily work under similar circumstances or with
similar pressure* on their time, even in the controlled
trial*. It Is noceuary to determine whether the
differences between nurse prarddoiiere and doctors in
padenr satisfaction and quality of care remain If the
work under identical circumstances, particularly widt
tho same rates of book-,d comulutions.

I hirilly, research on Dtirsc practitioner* needs to bo
broadened in encompass a wid<T tange of patient
groups including those with complex psychosocial
problems or chronic disease* Resouch Is also
necessary that extends beyond the scope of comparing
individual nurses with doctors and evaluates ditferenc
models of organisation, such w several nurse
practitioners providing care at first point of contact
supported by u smaller number of general practition-
ers Erowdmg second line advice. _

inally, the rolo ofa urnre practitioneris not cfottriy
defined In die United Kingdom and Includes nurses

FAX NO. 907 272 0292

What is.alfontly known pn lhfs loincw

Nurso practitioners have existed hi North America
for many years

Anincreasing number of such nurses are being
employed in die United Kingdom In general
practice, emergency departments, and oilier
primary care settings

Review* suggest that mine practitioners are
equivalent to doctors on most variable* studied,
but the relevance of this in (he conhsct or (he NIiS
is unclear

Parlr.nuare more satisfied wbh care from a nurre
practitioner thau from a doctor, with na difference
In health outcome™*

Nurse practitioner* provide longer consultations
and cany out more inveirtigallons than doctors

Most recent research has related to paticnta
requesting same day appointment* for minor
illnm which isonlya limited part of# doctor's
role

from a wide range of edurationu! backgrounds. In
addition, nurses arc bicrer.ilngiy involved in /mousmg
and advising patients widi minor Iliness its setting
ouchas NHS Direct and NHS walk-in centres widiouta
recognised qualification for thin role. It is Important to
study the training, skill*, and cxpcrlnicc that nurse*
need in order to offer die bencGia to patients shown by
our review.

Corclsion _ |
Patientsare at least as satisfied with care at the point of
first contact with rursc practitioners a* they are with
dint from doctuia. Although assessments of the quality
of cue and short trim health outcomes seem to be
equivalentto that ofdoctors, fttnher research Isneeded
to confirm tliat nurse practitioner care *safe in terms
ofdetecting rate but Important health problems.
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TO:

Norman Rokeberg, Chair, House Judiciary Committee (Room 118)
1-800-773-4968 (Tel)

1-907-465-2040 (Fax)

Scott Ogan, Vice Chair, House Judiciary Committee (Room 108)
1-800-862-3878 (Tel)

J-907-465-3265 (Fax)

John Coghill SRoom 102) Jeannette James (Room 214)
1-877-465-3719 (Tel) 1-800-565-3743 STeI)
1-907-465-3258 (Fax) 1-907-465-2381 (Fax)
Kevin Meyer (Room 110) Ethan Berkowitz (Room 404)
1-866-465-4945 (Tel) 1-888-465—49J9§Tbl)
1-907-465-3476 (Fax) 1-907-465-2137 (Fax)
Albert Kookesh (Room 114)

1-888-288-3473 (Tel)

1-907-465-2827 (Fax)

RE:  Senate Bill 37

| am writing to express my strong opposition to Senate Bill 37 wliich is scheduled to be
heard in the House Judiciary Committee on Wednesday, April 10,2002 at 1:00 PM.

The current Jlouse Labor & Commerce CS has I ted those sections allowing physicians
lo negotiate prices, eliminating only the most blatant attempts at price-fixing. There
remain, however, many ways that consumers' costs may increase and access may
decrease. Negotiated contracts could contain "quality" or “safety" provisions that might
limit or eliminate consumers ability to choose a nonphysician professional as their

healthcare provider.

Senate Bill 37 in any form is unnecessary. According to the January 18.2002 letter from
the Federal Trade Commission to Representative Lisa Murkowski “...current antitrust law
already permits é)hysicians to work collectively on legitimate quality of care issues."
Physicians could look to strengthening current statute language, specifically Chapter
21.07.010, Patient and Health Care Provider Protection (also known as the Alaska
Patient's Bill of Rights), in order to meet their goal of allowing balanced negotiations

with insurance comapnies.

Ifenacted Senate Bill 37 would create an unnecessary layer of expensive bureaucracy to
regulate an activity that can already take place. VOTE NO ON SENATE BILL 37!
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TO:

Norman Rokeberg, Chair, House Judiciary Committee
(Room .118)

1-800-773-4960 (Tel)

1-907-465-2040 (Fax)

Scott Ogan, Vice Chair, House Judiciary Committee
(Room 108)

1-807-485-3265 (7
John Coghill (Room 102) Jeannette James (Room 214)

1-877-465-3719  (Tel) = 1-800-665-3743 (Tel)
1-907-465-3258 (Fax) 1-907-465-2381 (Fax)

Kevin Mc-yer (Room 110) Ethnn Borkowitr (Room 404)
1-066-465-4945 (Tel) 1-888-465-4919 (Tel)
1-907-465-3476 (Fax) 1-bC»/-465-2137 (Fax)

Albert Kookeah (Room 114)
1-088-288-3473 (Tel)
1-907-465-2827 (Fax)

RE: Senate Bill 37

I an writing to express my strong opposition to Senate
Bill 37 which is scheduled to be

heard in the House Judiciary Committee on Wednesday,
April 10, 2002 at 1:00 PW.

The current House Labor # commerce CS has deleted
those sections allowing physicians

to negotiate prices, eliminating only tho most blatant
attempts at price-fixing, There

remain, however, many ways that consumers® costs may
increase and access may

decrease. Negotiated contracts could contain
"quality" or "safety' provisions that might

limit or eliminate consumers ability to choose a
nonphysician professional as their

healthcare provider.

Senate Bill 37 in any form is unnecessary. According
to tho January 18, 2002 letter from

the Federal Trade Commission to Representative Lisa
Murkowski '.._current antitrust law

already permits physicians to work collectively on
legitimate quality of care issues.”

Physicians could look 1o strengthening current statute
language, specifically Chapter

21,07.010, Tatient and Health Care Provider Protection
(also known as the Alaska

Patient®s Bill of Rights), in order to meet their goal
of allowing balanced negotiations

with iInsurance comapnies.

IT enacted Senate Bill 37 would create an unnecessary
layer of expensive bureaucracy to

regulate an activity that can already take place.
VOTE NO ON SENATE BILL 371
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1982 Waldron Drive
Anehorago, Alaska 99507

April 9. 7002

To:

Norman Rokeberg, Chair, Jlouse Judiciary Committee
1-907-465-2040

Scolt Ogen, Vice Chair, House Judiciary Committee
1-907-465-3265

John Coghill Jeannette James
1-907-465-3258 1-907-465-2381
Kevin Meyer Ethan Berkowitz
1-907-465-3476 1-907-465-2137
Albert Koolcesh
1-907-465-2827

Re: Senate Dill 37

As a Family Nurse Practitioner, | am writing to express my strong opposition to Senate
Bill 37, which is scheduled to bo heard in the House Judiciary Committee on \Wednesday,

AprillO, 2002 at 1:00 P.M.

The current House Labor & Commerce CS has deleted those sections of the Bill allowing
hysicians to negotiate prices, eliminating only the most blatant attempts at price-fixing.
here remain, however, many ways that consumers1costs may increase and access to

health care and health care providers maK decrease, Negotiated contracts could contain

“qualityZor “safely” provisions that might limit or eliminate consumers’ ability to choose

a non-physician_professional, such as a nurse practitioner or nurse midwife, as their

health care provider.

Senate Bill 37 in any form is unnecessary. Physicians could look to strengthening current
statute language, specifically Chapter 21.07.010, Patient and Health Caro Provider
Protection (also known as the Alaska Patient’s Bill of Rights), in order to meet their goal
of aIIOW|_n? balanced negotiations with insurance companies, In addition, if enacted,
Senate Bill 37 would create an unnecessary layer of expensive bureaucracy to regulate an
activity that can already lake place.

lurgoyou to VOTE NO ON SENATE BILL 37

Candace C. Norris, RN, MS, FNP
Family Nurse Practitioner
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1 N OF TONYKNOWLES, GOVERNOR
DEPARTMENT OF LAW 1031 WEST4T"AVENUE, SUITE200
BLEHEE ks S5
OFFICE OF THEATTORNEY GENERAL PHONE: S0 A
April 5, 2002

The Honorable Norman Rokeberg, Chair

and Members
House Judiciary Committee

Re: SB 37

Dear Representative Rokeberg:

The Department of Law (“department”) has provided written comments on SB 37 on
numerous occasions to various Senate Committees and the House Labor and Commerce
Committee. S€€ attached letters. The department opposed the bill in its initial form for several
reasons that are discussed in detail in the attached letters. The crux of the department’s concern

was the following:

e SB 37 will result in anti-competitive conduct that will harm consiuners by leading to
higher health care costs and a reduction in access to health care.

« SB 37 does not satisfy Lire United States Supreme Court's requirements under the
“state action doctrine” because it does not provide for the appropriate level of state

supervision and control over the bargaining process.

The Federal Trade Commission (“FTC”) comirmed this analysis in a letter to the House
Labor and Commerce Committee dated January 31, 2002. At a recent hearing before the House
Labor and Commerce Committee, the Director of the FTC’s Office of Policy.Planning Ted
Cruze testified that this bill would create the potential lor serious anti-competitive harm,

In response to some of these concerns, SB 37 was amended to remove reference to any
price terms. In its current form, competing physicians can meet with each other and
communicate concerning nine areas specified in the bill. The removal of price terms from this
legislation greatly reduced the potential for anti-competitive harm. Both the department and the
FTC testified, however, that with the removal of price terms, this bill is not needed. Physicians
can already meet and confer on issues involving quality of care without fear of violating antitrust
laws. Accordingly, this legislation has lio utility in its current form.

The Department remains concerned that, this bill will create unnecessary government
oversight where none is needed. Sponsors of SB 37 claim that providing a mechanism to allow
negotiations over quality of care issues will shield negotiating physicians from potential antitrust
investigations. SB 37 will not provide that protection. In its current form, SB 37 does not satisfy
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the state action doctrine. That doctrine is discussed in detail in the attached letters. Thus, even if
the procedures of SB 37 were followed, negotiating physicians could still be subject to antitrust
liability if such negotiations were otherwise illegal, i.e., price or price related terms were

discussed.

In addition, proponents of the bill have yet to demonstrate a need for this kind of
legislation in Alaska, where there are no HMO’s. Representations made by the Alaska State
Medical Association concerning the lack of physicians in Alaska and the quality of health care
are not supported. In a letter from the department to the House Labor and Commerce Committee
dated March 19, the department explains in more detail the lack of any evidence to support these

statements.

Please contact me if you have questions or would like to discuss these issues in greater
detail.

Sincerely,

BRUCE M. BOTELHO

Assistant Attorney General

cc:  Senator Pete Kelly
House Judiciary Committee Members

Mike Abbott

Deborah Behr
Cbrystal Smith

CES/sjm/Ib
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ANCHORAGE, ALASKA 99501-5903
OFFICE OF THE ATTORNEY GENERAL PHONE:  (907)269-500
AX: (907)276-8554

March 19, 2002

Honorable Lisa Murkowski _
Chairperson, House Labor and Commerce Committee

State Capitol, Room 408
Juneau, AK 99801-1182

Re: SB 37; Physician Negotiations with Health Care Insurers

Dear Representative Murkowski:

The Department of Law (“department”) is pleased to offer these comments on
SB 37 (version 22-LS0323\R) following recent developments on this legislation.
Specifically, the Department agrees with the comments made by the Federal Trade
Commission (“F_TC”?m its letter to you dated January 31, 2002. The FTC’s comments
are consistent with comments made by the department last year on this legislation. Those
comments can be summarized as follows:

e SB 37 will result in anti-competitive conduct that will harm consumers in the
form of higher health care costs and a reduction in access to health care.

» SB 37 does not satisfy the United States Supreme Court’s requirements under
the “state action doctrine” because it does not provide for the appropriate level
of state supervision and control over the bargaining process.

~Inaddition, proponents of the bill have yet to demonstrate a need for this kind of
legislation in Alaska, where there are no HMQO’s, The FTC opposed a similar bill
proposed by Washington State that would allow joint price negotiations by competing
growders. see Washington House Bill 2360, attached. For many of the same reasons
oB 37 was opposed, the FTC criticized the Washington bill because it would authorize
illegal price fixing, and was not needed to permit competing providers to exchange
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Page 2

Chairperson, House Labor and Commerce Committee

information under certain circumstances. 968 FTC’s February 8, 2002 letter attached. In
response to this and other criticisms, including an opposition to the bill by Washington’s
Attorney General, the bill was amended to a “study bill” establishing a joint select
committee on collective negotiations to study the need for collective negotiations. See
attached letter from Washington Attorney General Christine 0. Gregoire, and Substitute

House Bill 2360.

Interestingly, General Gregoire noted a strong disagreement on the need for the
legislation because of dramatically different opinions and statistics on whether there was
a shortage of physicians in Washington - a position taken by the Washington State
Medical Association. The Alaska State Medical Association ("ASMA?”) makes these
same claims with respect to SB 37. There is no evidence that Alaska has experienced a
shortage of health care providers, or that the current physician/insurer environment has

been the cause of any physicians leaving the state.

In a letter from Jim Jordan of the ASMA dated February 11, the ASMA claims
“Alaska has an inadequate number of physicians . ...” | strongly urge this committee to
question that statement, and gather reliable statistics to determine whether Alaska suffers
from a lack of physicians. The ASMA further claims that a “great number” of physicians
will be leaving practice because of age or retirement. This phenomena is not new to the
practice of medicine, and occurs in every occupation without incident. There is no
evidence to suggest that the rate of retiring physicians in Alaska is unusual or that it has

caused a physician shortage.

Mr. Jordan also states that a “symbiotic relationship exists between physicians and
third party payors” which is “necessary dir *o legitimate public health reasons.” These
relationships are formed between physicians and insurers in a competitive'environment,
and there is no evidence of a public health concern. The ASMA’s primary concern, that
insurers only offer physician contracts on a “take it or leave it” basis, has not been shown
to cause any public health crisis, either in terms of access to health care, quality of health

care, or a shortage of physicians.

Finally, the department disagrees with the AMA’s characterization of the FTC’s
letter as representing the views of only two FTC staff members. The letter represents the
views of the entire staff of the FTC Bureau of Competition and the FTC Office of Policy
Planning. See footnote 1of the letter. Further, The Commission voted 5-0 to authorize
the submission of the letter to this committee. The views in the letter are clearly those of

the entire commission.



Honorable Lisa Murkow ski March 19, 2002
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Please contact me ifyou have questions or would like to discuss these issues iIn
greater cetail.

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

Clyde E. Sniffen, Jr.
Assistant Attorney General

cc:  Senator Pete Kelly
House L& C Committee Members
Mike Abbott
Deborah Behr
Chrystal Smith

CES/sjm
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Christine O. Gregoire

ATTORNEY GENERAL OF W ASHINGTON
1125 Washington Street SE « PO Box 40100 « Olympia WA 98504-0100

February 4, 2002

The Honorable Margarita Prentice
Washington State Senate

P.O. Box 40482

Olympia, WA 98504-0482

The Honorable Eileen Cody

Washington State House of Representatives
Legislative Building

P.O. Box 40600

Olympia, WA 98504-0600

Re: SB 6642/HB 2360- regulation of negotiations between health providers and health
carriers

Dear Senator Prentice and Representative Cody:

Thank you for the opportunity to comment regarding HB 2360/SB 6642. The bill
expands current law by allowing joint price negotiations by providers and requiring state
oversight of those negotiations.” For the reasons explained below, the Attorney General’s Office
opposes this particular legislation as currently drafted.

Initially, I would like to point out that my staff and | met with representatives of the
Washington State Medical Association, Spokane County Medical Society, Regence, Premera and
Group Health, to discuss this proposal. Not surprisingly, viewpoints drastically differed on the
need for the legislation and the assumptions upon which the legislation is premised. However,
three points became apparent to me. First, the parties disagree on the need for the legislation
because they offer diametrically different opinions and statistics on whether there is in fact a
shortage of physicians or any other health providers in the state. While the physicians offered
accounts of doctors having difficulties with carriers and leaving the state, the carriers presented
statistics showing that the number of health providers in every category, except LPNs, has
increased in greater proportion than the increase in the Washington state population. | am in no
position to determine whose statistics are correct.

Current law allows collective discussions ofnonprice issues concerning quality and service.
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Second, all parties agreed that Washington state providers and earners are greatly
hampered by the extremely low reimbursement rates paid by the federal government for
Medicare patients. These low federal reimbursement rates create challenging business
environments for physicians and also result in low benchmark rates used by the earners for their
reimbursement rates. As a result, providers feel pressured to obtain higher rates from
commercial insurers to help address this inadequacy. | agree strongly with both groups that
federal reimbursement rates should be raised for providers in Washington state and am taking

separate steps to try to help address that issue.

Third, it appears that communications between the physicians and carriers have broken
down. Physicians stated that one of their main goals of the proposed legislation is to create a
dialogue with carriers, because they currently feel they must “take it or leave it” with no
questions asked. They feci reimbursement levels have not been adequate and they can make no
headway without some dialogue. In response, carriers insist that they have mechanisms
currently in place which create an ongoing dialogue, including conversations concerning price.
They also point to increased payments to providers over the years as indications that they are
being reasonable in those discussions. These differing viewpoints describing the degree of
communication themselves indicate that something should be done to improve the dialogue
between the parties. To use an old adage, the providers and the carriers were not unlike

“ships passing in the night” on these issues.

The three points above help in understanding the context in which this legislation has
been proposed. Unfortunately the current draft is contrary to competition policy as articulated by
our long established antitrust laws. It does not clearly identify what pricing activity is to be
“authorized” or “supervised" and it creates an additional significant fiscal impact on both the

Department of Health arid my office.

As the chief law enforcement of the state, like my colleagues, | have generally opposed
exemptions from the antitrust laws, including exemptions for airlines and major league baseball.
It is my strong belief that consumers benefit most when the marketplace r  lins free and open,
requiring competitors to compete on the basis of price, quality and service. The proposed
legislation allows collective behavior that to date has been viewed by the courts as so pernicious
it is per se illegal. The courts have ruled this way because collective price-setting by competitors
generally results in higher costs to consumers, without any corresponding benefit. This is true
even when price-fixing is done in response to a dominant market power, including when those
claims are made in health care markets.2

As noted above, there is not a consensus on the definition of the problem. At a minimum,
care should be taken lo determine the scope of the problem and limit the exemption to those
particular areas. For example, the assumption that there is a shortage of health care providers
may be true for some categories of providers but not others. Any shortage may vary depending

‘ Michigan Stale Medical Society, 101 F.T.C. 191 (1983); United States v. Alston, 974 F. 2d 1206 (9th Cir.
1992).
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on the geographic region of the state, and also may vary by specialty. | believe it would be
problematic not to find a less anticompetitive alternative designed to focus on the specific

problem identified.

It is important to recognize that this legislation is unprecedented. Attempts at federal
legislation allowing forjoint price negotiations have been rejected. Only two states to date have
passed legislation allowing joint price negotiations and in each state it is allowed only in
extremely limited circumstances. In Texas, the law recognizes the possibility of providers
gaining undue bargaining power and caps the number of participants at 10% of the physicians in
a market. In New Jersey, payment issues can be discussed only after a finding that a carrier in a
particular area has substantial market power, with the caveat that the carriers do not have to
participate. In contrast, this legislation applies to all providers in any market, regardless of a
Finding that there is any form of market power in existence and regardless of the size of the
negotiating group. It simply allows unfettered joint action, placing an enormous burden upon
DOH and the AGO to try to review and regulate the activity.

The proposal is also vague as to the standards my office and DOH should use when
reviewing the joint negotiations. As currently structured, the legislation contemplates a scheme
in which the DOH would seek “legal”3 opinions from the AGO concerning all proposals to
collectively bargain. There are no clear guidelines as to what is to be “authorized”. While such
standards may be workable in reviews of nonprice activities, as are currently reviewed, without
clear direction from the legislature, the DOH and AGO will have no guidance concerning what
the legislature contemplates as being "authorized” pricing behavior. Because collective price
negotiations are generally viewed as always harming consumers, it will be difficult to
contemplate a situation in which price-fixing should be “authorized” as a policy matter.
Therefore, we need the legislature to specify what types of prices, or price increases, it feels are
appropriate for a level of service so that the DOH and my office can carry out that directive.

Finally, the fiscal impact on both the AGO and DOH may be significant. For immunity
to attach, there must be “active supervision” by the state, not simply a passive form of
regulation.4. As noted above, price negotiations create a new form of regulation by the state.
DOH and the AGO will have lo establish a regulatoiy infrastructure to handle these petitions and
provide ongoing oversight.5 Theoretically every health provider in the state could petition for

immunity as part of some group, or several groups.

31tis not clear why the word "legal” was inserted into the bill, but it dors create confusion due to die
existence of formal AGO Opinions. It is also not clear whether the wore’ “legal” is meant to bind the DOH to die

AGO opinion. o )
4 Federal Trade Commission v. Ticor Title Insurance Company, 504 U.S. 621 (1992).

3WSMA takes the position that ongoing oversight after a price discussion takes place is not necessary.
However, this theory is untested and the Attorney General is concerned that without continuing oversight the sought

for immunity will not attach.
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The current proposal is not clear on other important points. For example, Section 2(8)
limits the review fee to paying the Attorney General’s “costs” ofissuing the opinion. It is unclear
if this includes allowance for payment of staff time to research and respond to the opinion
request. Absent that inclusion my office simply does not have the staff to absorb this
responsibility. Also, when does the review fee get paid? Is it one fee for every contract
including all subsequent renewals? Ifso, $25,000 is clearly an insufficient fee amount.

In summary, it is apparent that our providers and carriers are suffering from a lack of
communication and low reimbursement rates. There also may very well be a shortage of certain
types of providers in certain areas of the state. Perhaps a legislative study that probes the
specific problems encountered by both carriers and providers may be an appropriate means to
develop a viable solution to these difficulties. In suggesting this to them | found they both

seemed receptive.

Sincerely,

CHRISTINE O. GREGOIRE
Attorney General

COG/nc
cc: The Honorable Tom Campbell
The Honorable Shay Schaul-Berke
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Bureau t=f Competition
Office crfjPolicy P/onnina
Ner.rtwtttl Region

February 8, 2002

B Facsimile and First Class Mail

The Honorable Brad Benson

Insurance Committee
Stale of Washington House ofRepresentatives
4j2 JoinL- O'Brien Building
Clympia, WA 98504-0600

Re: Washington House Bill 2360

ear Representative Benson:

We arc pleased to provide comments on House Bill 2360 and the four specific issues you
railsed.1 as you note, House Bill 2360 seeks to allot? physicians and otherhealth care providers
to engage in collective bargaining with health plans over a variety of contractterms and
conditions, including the fees they would receive fbr their services.

I The Federal Trade Commissionhas opposed a federal antitrust exemption for collective
bargaining between providers and health plans.2 The Commission concluded that an exemption
v ould not ensure better care for patients, and that permitting doctors to join together and exert
their collective marketpower threatens to increase fees, raise insurance premiums, and diminish
access to health care. The FTC stag has expressed similar concerns in commenting on collective
bargaining bills introduced in Alaska, the District of Columbia, and Texas.5

In sacking to immunize provider collective bargaining over fees, House Bill 2360 similarly
poses risks of substantial consumerharm. Although the legislative findings suggest that the Bill
djses not contemplate conduct that would otherwise constitute aper so violation ofthe antitrust

1This letter expresses the riows ofthe Bureau ofComFetition, the Office ofPolicy Plannin%, and

the Northwest Region of the Federal Trade Commission. The letter docs not necessarily represent the views
ofthe Commission or any individual Commissioner. The Commission has, however, voted to authorize the
Bureau of Competition, the Office ofPolicy Planning, and the Northwest Region to submit these commams.

7gec Testimony ofFederal Trade Commission, befbre the House Judiciary Committee on HIC
1304 (June 22, 1999) available at <hnn:/fwww.-fl;c.gov/os/l 999/ 9906/ healthcnretestfmouy. htra>.

z See Letter to ihe Alaska House of Representatives on Senate Bill 37 (Jan. 1S, 2002) available at
140 Jlwww.itc.gov/be/VO2Q003.hem >; Letter to the District of Columbia Office of Corporation Counsel
aiBOINo. 13-333 (Oct. 29, 1999) available at <nttp-7Avww.ftr. SOv/bc/riEsbv.htTu>: Letter to die Texas
Legislature on Senate Bill 146S (May 13, 1999) available ar <gtp /Avww.flc. aov/be/v990000.htm>.

02/08/02 FRI 12:53 (TX/RX NO 3717]
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la va—such, as agreements between competing physicians “to fix the price oftheir services’ —
that is, in feet, precisely the sort of conduct that it expressly authorizes.”* Moreover, measured
“ "ostthe proposed federal legislation and other bills, House Bill 2360 appears to increase the
ofconsumer injurr significantly because it requires health plans to bargain with providers,
arequirementwould make it more difficult for plans to resist provider pressures for higher
fees. Furthermore, the Billwould expose health plans, but not providers, to severe punishments
far a .failure «o bargain in goad faith- Health plans alone could Lose their licences, be enjoined
from doing business in the state, and incur substantial fines. The Bill asserts that the
‘fequirement of good faith negotiationsis a ... proven process for inducing parties ... toresolve
their differences with accommodations resulting in their mutual benefit.”5 While the process the
Bill envisions may work to the “mutual benofit” of the bargaining parties, that process is likely to
substantially consumers. Accommodations made by health plans to benefit providers axe
cely to significantly increase health, care costs to consumers.

The specific issues you asked us to address raise additional questions about House Bill
2160. Aswc explain below:

House Bill 2360 seeks to immunize conduct thai the federal antitrust laws regard as
illegal price fixing. Such conduct raises the most significant competitive concerns.

* Tho Billinnotneeded to allow providers to exchange information among themselves
in circumstances where the exchange is unlikely to harm consumers. Such conduct is
competitively neutral orbeneficial, and is not illegal under the antitrust laws.

*  The Bill —despite its intended effect —may not confer federal antitrust immunity
because fee agreements between health insurers and providers arc not entitled to
Immunity under the McCarran~p'crguson Act, the federal statute that immunizes,
under certain circumstances, the “business ofinsurance.”

Finally, House Bill 2360 cannot be said to be likely to provide federal antitrust
immunity under the “statu action” doctrine because it may not provide sufficient
“active supervision” of the anticompetitive conduct at issue.

I. Physician Collective Bargaining Will T.ikelvHann Consumers

The Commission's testimony before _Coné]res_s regardiné;_ aproposed federal antitrust
exemption for physician collective bargaining details the predictable dangers such bargaining

~4Forexample, RCW 43.7_2.3_10%2)(0) provides that the Department of Health “[sjhall adoptrules
parmittir.g health cnr« providers within the service area ofa plan to collectively cogogaic all terms and
conditions of contracts, including reimbursementforprovider services, with a health carrier” (emphasis

added).
i RCW 43.72.300(1).

02/08/02 FRI 12:53 [TX/RX NO 9717]
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would create for consumers:®

Without antitrust enforcement to block price fixing and boycotts designed, to increase
health plan payments to health earn professionals, wc can expect prices for health care
sendees to rise substantially. Health plans would have few alternatives to accepting
the collective demands ofhealth care providers for higher fees. The effect ofthe
bill... canhe expected to extend to various parties, and in various ways, throughout
the health carc system:

*  Consumers and employers would face higher prices for health insurance
coverage.

* Consumers also would face higher out-of-pocket expenses as copayments
and other unxeimbursad expenses increased.

*  Consumers might face a reduction in benefits as costs increased. ..

State and local governments would incur higher costs to provide health
benefits to their employees.

State Medicaid programs attempting to use managed care strategies to
serve their beneficiaries could have to increase their budgets, cut optional
benefits, or reduce the number ofbeneficiaries covered.

m State and local programs E_roviding care forthe uninsured would he further
strained, because, by making health insurance coverage more costly, the
bill threategs to increase the already sizable portion ofthe population that'
is uninsured.

These widespread effects aro not simply theoretical possibilities. The record of
antitrust law enforcement sets forth the impact of collective "hegotiations" on.tha
public. For example, as described in the Commission's complaints, colloctiVH
bargaining by anesthesiologists in Rochester, New York, and by obstetricians in
Jacksonville, Florida, forced healthplans to raise their reimbursement, and the result
was increased premiums for the HMOs’ subscribers.7 Other cases have challenged
actions by associations ofpharmacists who succeeded in forcing state and local
governments to raise reimbursement levels paid under their employee prescription

6FTC Testimony on H.R. 1304, girpranote 2, at 5 (footnotes 7-9 in original).

71>QUdiba&k IPA. Inc.. 114 F.T.C. 753 (1991) (consent order): Rochester Anesthesiologists. 110
F.TC. 175 (198S) (consent order).

02/08/02 FERI 12:53 [TX/RX NO 9717]
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drug plans.8 Xuone such, case, an administrative law judge found that the collective
foe demands o fpharmacists cost the State of New York an estimated $7 million.5

The Commission’s testimony also examined two arguments frequently advanced to justify
p) lysician collective bargaining - thar it would: ﬁl) increase patients’ quality of car®, and (2)
allow physicians to negotiate on amore ‘level playing field.” Tho Commission pointed out that
physicians do not need to engage injoint fee negotiation to improve quality of carc; they can
work to improve care directly.10 Furthermore, providers can communicate the results oftheir

efforts to health plans without violating existing law:

[T]he antitrust laws do not prohibit medical societies and other groups flora engaging
In collective discussions with health plans regarding issues ofpatient care. Among
other things, physicians may collectively explain to a health plan why they think a

particularpolicy or p».Actice is medically unsound, and may present medical or
scientific data to support their views ,.,. The Commission has never brought a case

jased on physicians’ collective advocacy with a health plan on an issue involving
patient cure.ll

~The Commission also noted that a collective bargaining exemption would not level the
pjaying field, butwould instead favor physicians to the detriment ot consumers:

' Argiuments that consumers would not be harmed by an antitrust exemption for
collective bargaining by independenthealth care professionals appear to rest on
assertions that the [federal] bill would balance the bargaining power between health
care professionals and health plans. These assertions, however, are incorrect The
bill would permit doctors to create monopolies. On the health plan side of the ledger,
«the evidence does not support the suggestion that most (or even, many) areas have
only one ortwo health plans.22

n;  Responsesto Specific Questions Regarding HB 2360

*See, €.g.. Baltimore Metropolitan Pharmaceutical Assoc.. Inc.. and Maryland Pharmacists Assoc..
117 F.T.C. 95 (1994) (consent cider): Pharmaceutical Society o fthe State o fhlew York Inc.. 113 F.T.C.

671 (1990) (consentorder).

3Seq Peterson Dru Comgan()y. 115 F.T.C. 492,540 (1992). Sec also Pharmaceutical Society of the
State ofNew York. Inc.. 113 F.T.C. 66L (1990) (consent order).

DAs the Commission and others have noted, there are a variety ofways ofimproving quality of
care (e.g.. through evaluation ofexisting procedures, dissemination of best practices, and development of
quality ratings for providers and health plans).

UFTC Testimony on ELR. 1304, supranota 2, ai 7.

Plslx at 6.

02/08/02 FRI 12:53 [TX/RX NO 9717]
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~ Ourresponses to the specific issues you raised identity additional questions about House
Bill 2360. In particular, our response to your “state action* question indicates thar the Bill is
insufficient cither to establish this exemption or to protect consumers from the dangers of

p.'ovidcr collective bargaining described above.

Would die Bill authorize conduct that is considered to be illegal price fixing under the
federal antitrust laws?

Yes. Since the Bill would allow competing providers to agree on the prices they would
accept for their services, it would authorise per se illegal price fixing. The Health Care
Guidelines issued by the Federal Trade Commission and the U.S. Department ofJustice address
this issue directly.33 In Example 3 of Statement 8, competing physicians form a hypothetical
independent practice association (“IPA”) to “combat the power™ of managed care plans by
nePotiating with them collective”- rather than individually. The IPA involves no integration that
ie likely to result in significant efficiencies (E.c, no financial risk-sharing among the members; no
indicia of clinical inte%ration, such asjoint developmentofprotocols for improving care; <rrc.).
TxILs combination —collective negotiation over price and no significant efficiency-enhancingi
integration —means that “the Physicians’ agreement to bargain through the joint venture v/ill bo
ujcated ssper se illegal price tixing.”* In short, collective bargaining over prices amounts to per

se illegal price fixing.1

Do the current antitrust laws, as interpreted by the Federal Trade Commission, prohibit the
exchange of information gmon%(competmg health care providers in situations whore such
exchange of information is unlikely to harm consumers?

No. The antitrust laws do no: prohibit information exchanges that ore unlikely to harm
consumers. The Supreme Court has determined thar information exchanges among competitors
must be evaluated on a cuse-hy-casc basis to determine whether their benefits outweigh any
potential anticompetitive effects.1b In an assessment ofthe net effect of aParticuIar exchange,
the decisive issue is the impact on consumer welfare.I7 Thus, if a plaintiffcannot show that an

BSee Statements of Antitrust Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CCH) *
13,155 (Aug. 1996) (‘Tlcrauh. Care Guidelines”) available at <httpL//www.ftc pov/ reports/ K!th3=-ktm>.

u Example 3, Starumeni. 8, Health Core Guidelines, supra note 13.
090) SFaderal Trade Commission V. Superior Court Trial Lawyers Association 493 U.S. 411, 422
a .
See United States v. United States Gypsum Co.. 438 U.S. 422 (1978).
[T See jRnitarv. Sonotons Corp.. 442 U.S. 330, 343 (1979 S‘_’Congrress designed ihc Sherman Act as
‘consumer welfare pI’ESCFIFtIOH'"); eneral Lcascways. Inc. v. National Truck Leading As3n.. 744 F-2d

5118, 596 (7th Cir. 19842 (rule ofreason inquiry ultimately “proceeds to the question whether tho challenged
piactice wis likely —with due consideration for anyjustificatory evidence presented by the defendant —to
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infoinnatioti exchange among competing providers is likoly To iiyura consumers, the practice
ould not be held unlawful.

~ The Health Care Guidelines illustrate the law's approach to information, exchanges,
itatament 6 of the Guidelines nates that information exchanges among competing providers “can
have significant benefits far health cure consumers,” 4 Id.fqeneral, therefore, the agencies will
evaluate information exchanges by considering their benefits as well as their potential for
anticompetitive effects. The Guidelines even |d_ent|fr(:|r_cumstances in which an information,
exchange is so unlikely to harm consumers that it fells within an “antitrust safety zone."B
Accordingly, passage of House Bill 2360 is not necessary to insulate from antitrust liability
jrmation exchanges that are unlikely to harm consumers.

Are agreements between, health carriers and health care providers regarding the provision of
services To subscribers of the health carriers within the “business of insurance” as defined in
the McCarran-Fcsrguson Act (codified at IS U.S.C. 8§ 1011-1015)?

Although McCarran-Ferguson protects certain typea of activities by insurers (to tha extent
such activity Is requlated by state Jaw), the Supreme Courthas held that an insurance company's
agreements with providers on the fees they will be paid are not “the business of insurance” and
thus arc not covered by the McCarran-Ferguson immunity.20 This conclusion would not be
a tercd by House Bill 2360'a determination to "requlat[c] the procedures under which health
earners negotiate the terms and conditions of contracts for health care provider services."1l State
regulation o finsurer-provider contracts would satisfy the second element o f the Me Carran-

Irguson exemption, the “regulated by state law” clement. But itwould not change the result
uider the first element —*“the business ofinsurance” —which depends on specific business or

hezllga< ra_iher than hurt com?eti;ion, viewed not as rivalry as such but as the aliocaxsou of resources that
n axnxilzcs consumer weltare”).

5 Statement 6, Health Care Guidelines, susrn note 13.

_ wSpecifically, the Health Care Guidelines state that, absent extracrdiniry circumstances, the
aitrtrust enforcement agencies will not challenge provider participation in written surveys of prices for
healthcare services or salaries ofhealthcare personnel if: (1) the survey is manaﬁed by & third party; (2) die
Information. provided by participants is based on data more than three months old: and 33 ct leastfive
providers report data on each statistic, with na provider's data representing more than 25%, and alll data are

disseminated in aggregated form. IsL

DFTC Testimony onH.R. 1304, simra note 2, at6_(citing Group |.ife &Health Insurance So. V.
EbolBciZ', 440 U.S. 205 (1970)). Set*alflp Ratino x. Medjcal Sérv.. 718 F.2d L260 {4th(_3|r. 1983) (Blue

Shiela's “usual, customary and reasonable™ insurance plan involving provider agreements is not the
business ofinsurance).

LRCW 43.72.300(2).
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~Qurresponses to the specific issues you raised, identify additional questions about House
Bill 2360. In_PartlcuIar, our response to your “stale action” question indicates that the Bill is
insufficient either to establish this exemption or to protect consumers from the dangers of

p-ovidcr collective bargaining described above.

Would tile Bill authorize conduct that is cotL'idcrcd to be illegal pries fixing under the
federal antitrust laws?

Yes. Since the Bill would allow competing providers to agree on the Elrlces they would
accept for their services, it would authori2oper saillegal price fixing. The Health Care
Guidelines issued by the Federal Trade Commission and the U.S. Department of Justice address
this issue directly.'l3 In Example 3 of Stalement 8, competing physicians form a hypothetical
independent practice association (IPA”) to “combat the power” ofmanaqed care plans by
nePotl_atmg with them co_II_ectlveI}/. rather than individually. The IPA involves no integration that
is likeiy to result in significant efficiencies (i.e., no financial risk-sharing among the mombecs; no
who_lma ofclinical mteg?ratlon, such QS{QInt development ofprotocols for improving care; ere.).
This combination —collective negotiation over price and no significant efflplency-enhancm%
integration —means that “theP_hysmlans’ agreement to bargain through thejoint venture will bo
treated aspar scillegal price fixing.” 14 In short, collective bargaining over prices amounts to per

se illegal price fixing.1

Do die current antitrust laws, as interpreted by the Federal Trade Commission, prohibit the
exchange of information .amonchompetmg health care providers in situations where such
exchange ofinformation is unlikely to harm consumers?

No. The antitrust lews do no: prohibit information exchanges that are unlikely to harm
consumers. The Supreme Court has determined thar information exchanges among competitors
must be evaluated on a case-by*case basis to determine whether their benefits outweigh any

atcntial anticompetitive effects.lc In an assessment ofthe net effect _of_aPartlcuIar exchange;
the decisive issue is the impact on consumer welfare.I7 Thus, if a plaintiffcannot show that an

BSee Statement! of Antitrust Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CCH) ~
13,153 (Aug. 196&3 (“Health Care Guidelines”) avallal)f atchttp"/w?yw.flc.mv/ resgrts/ }?Itrg%.htgnk

UExample 3, Statement 8, Health Care Guidelines, supranote 13,

090 Is Faritrral Trade Commission v. Superior Court Trial Lawyers Association. 493 U.S. 411, 422
a

18See United States v. United States Ovncum Co.. 438 U.S. 422 (197B).

TSec Reiterv. Sonotopg Corp.. 442 U.S. 330, 343 (1979 Y_'Congrress designed the Sherman Act as
a ‘consumer welfare grescn‘otlon”'); eneral Lcascways. Inc. v. National Truck Ledding As3n.. 744 F.2d

548, 596 (7th Cir, 19 42 (rule of reason inquiry ultimately “proceeds to the question whether tho challenged
piactice was likely—with due consideration for anyjustificatory evidence presented by the defendant —to
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irlfnrmRtioTi exchange among competing providers is likely to iryura consumer?., the practice
ould not be held unlawful.

The Health Care Guidelines illustrate the law’s approach to information exchanges,
wntoment 6 of the Guidelines notes that information exchanges among compering providers ‘ can
have significant benefits for health carc consurncrs.”i In general, therefore, the agencies will
evaluate information exchanges by considering their benetits aswell as their potential for
anticompetitive effects. The Guidelines even |d_ent|fr circumstances in which an information
exchange is so unlikely to harm consumers thatit fells witlnn an “ antitrust safety zone. b5
Accordingly, passage of House Bill 2360 is not necessary to insulate from antitrust liability
h formation exchanges that are unlikely to haim consumers.

Are agreements between health carriers and health care providers regarding the provision of
sendees to subscribers of the health carriers within tho “business of insurance” as defined in
the McCzuran-Forguson Act (codified at 15 U.S-C. §§ 1011-1015)?

_Although McCanun-Ferguson protects certain types of activities by insurers (to the extent
sihch activity'is requlated by state law), the Supreme Court has held that on insurance company’s
agreements with providers on the fees they will Lc paid are not “the business ofinsurance” and
thus arc not covered bX the McCarran-Ferguson immunity.20 This conclusion would not he
a tercd by House Bill 2360*3 determination to “regulatfc] the procedures underwhich health
carriers negotiate the terms and conditions of contracts for health care provider services.”1, State
regulation o finsuxer-providex contracts would satisfy the second element of the Me Carran-

F srguscn exemption, the "regulated by state law” elément. But itwould not change the result
u ldex the first element —"the business ofinsurance” —which depends on specific business or

hidp, rather than hurt com?etition, viewed not as rivalry as such but as the allocation of resources that
npximizcs consumer welfare”).

1 Statement 6, Health Care Guidelines, suara note 13.

) wSpecifically, the Health Care Guidelines state that, absent extraordinaryi -curnscinces, the
aijtrtrust enforcement agencies will not challenge provider participation in written rrn”cvs of prices for
healthcare services or salaries ofhaaltheare personnel if: (1) the survoyis mana?ed by a third party; (2)titc
LAfbrmatiorL provided by participants is based on data mom than three months old: and (533 nt least five
providers report data on each statistic, wjth no provider's data representingmore than 25%, and all dnla are

seminoted in aggregated form. Ig*

_ OFTC Testimong/ nH.R. 1304, supranota?2, at 6 (citing Group Life & Health Insurance Co, v.
tibvn(Tfrycr, 440 U 5. 20 61979)). Sqq *Lq, Ratine.v. Medical S.n/.. 718 F-2d L260 (4tll Cir. 1933) (Blue
Shield’s "usual, customary and reasonable” insurance plan, involving provider agreements is not the

business ofinsurance).
LLRCW 43.72.300(2).
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economic characteristics, not the presence or absence of state regulation:®

4 Isthe Bill likely to be effective in creatin% immunity from the federal antitrust laws, under
the “state action doctrine,” for collective bargaining by competln% health care providers
(e.g-,, does this bill Prowde for “active supervision” by the State that is sufficient to satisfy

tChe re()17uirements 0fthe state action doctrine as set forth by the United States Supreme
ourt)?

Under thejudicially-created “state action” doctrine, a state may override the national policy
favoring competition only where it expressly decides to govern aspects of its economy by state
regulation rather than market forces. A state may not simply authorise private parties to violate
Sc antitrust laws.23 Instead, it must actually substitute its own active control for the discipline

at competition would otherwise provide. To that end, the stale legislature must clearly
articulate a policy to displace competition with regulation, and state officials must actively
su.Fervllse tho private anticompetitive conduct.21 The critical question here is whether the
¢ jllectivo bargaining over fees authorized by the Bill will be subject to sufficient state

S Ipervisiom

Inorder for state suPervision to be adequate for state action purposes, atate officials must
“exercise ultimate control over the challenged anticompetitive conduct."2 The Supreme Court

his made it clear that the active supexvision standard is a rigorous one, designed to ensure that an
anticompetitive art of a private party is shielded from antitrust liability only when. *the State
effectively has mad_e_[tho.challenge 1.conduct its own.”% Active su%ervmqn requires that the
slate exercise “sufficient independentjudgment and control s.ithat the details o f the rates or

p ices have been established as aproduct of deliberate state intervention, not simply by

agreemant among private parties.”2
Given the indeterminate nature of the supervisory regime created by House Bill 2360, it s

.U See ABA Section of Antitrust Law, Antitrust Law Developments 1295-96 (4th cd, 1997)
(‘business of insurance” determined by three cainiria: "(1) whethex the practice has the effect of spreading
or transferring a policyholder's risk, (é whether the practice is an integral part ofthe policy relationship
fctween insufer and the insured, and (3) whether the practice is limited to entities within thie insurance

industry").

_ 2 Sec Parkerv. Brown, 317U.S. 341, 351 (1943) ("a state does not %ive immunity to those who
violate the Sherman Act by authorizing them to violate it, orby declaring that their action 1s lawful”).

2*gee California Retail Liaoor Dealers Assn. v. Midcal Aluminum, Inc.. 445 U.S. 92 (19S0).
sPairicilc v. Bureet. 486 U.S. 94, 101 (1988).

51d at 106.
52 Federal Trade Commissionv. Ticor Title Tnsrrancc Co.. 504 U.S. 621, 634-35 (1992).
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not at all clear that it would satisfy thn Supreme Court’s rigorous standard. In particular, there is
no provision in the Bill to ensure that the relevant state agencies receive sufficientinformation to
bj; abl;; to exorcise “sufficientindependentjudgment and control so that the details of the rates or

prices have been established as a product of deliberate state intervention-'18

For example, both the Office of the Attorney_GeneraI_é“OAG”) and the Departmentof
Health ("DOH") arc expected to determine if spemf_lcrprow er conduct is authorized, by the BilL
[JAG makes this assessmenthased on arequ”st for informal opinion,Zwhile DOH reviews a
petition for approval ofconduct.3) Both are written documents prePared unilaterally by
providers. But the Bill provides no guidance regarding the types of information that either
document is required to contain. The annual proﬂress reports to be filed by successfulgetltlon_ers
suffice from a similar defect.3 To be sure, the Bill does not suggest thatthe OAG and DOH will
lack authority to require the submission of a full factual recor throu?h regulatory provisions (as
they have done in other contexts), 3 but neither does the Bill purpart to provide guidance as to
what the contours o f those regulations should be. Thus, the Bill fails to specify any independent
basis upon which the stale u/ould “effectively... ma[ke [the challenged[)conduct its own.”

In some regulatory contexts, stare agencies might be able to rely on interested non-parries,
such as advocacy groups and consumers, to sup Iy_an¥m|ssmgmformatlon. House Bill 2360,
however, does not'necessarily Browde an opportunity for nonce and comment by the public,
leaving itinstead to Oa G and DOH to decide whether to allow such input,

J Evenif the agencies were ultimately provided with adequate information, the lack of
sralutorygmdance_regardln?_the mannerin which OAG and DOH should exercise their
lally creates another active supervision problem. For example, the

su,oerwsory authority ﬁoten . Ve supervi. _
Bill mere]rprowdest at 0 AG shall issue a legal opinion within 30 days ofreceipt of a request.3
As QAG itselfhas noted, the Bill docs not provide sufficient guidance regarding the factors that

0aG can, or should, considerwhen determining whether to approve particular provider
conduct.M The manner in which DOH should exexcise its statutory authority is similarly

s at63d.

9RCW 43.72.310(1).

DRCW 43.72310(3).

«3RCW 43.72.310(6).

SLEF. WAC 246-25-110 - 131, issued underRCW 43.72.

" RCW 43.72.310(1).

14 Seq Letter ofHon, Christine Q. Gregoire to Washington Legislature on SB 6642/FIB 2360 (Feb.
4,2002) at3.” For example, ifa group of providers were to negotiate 4 20% fee increase after the legislation
was passed, how much would thé providers have to increase thieir services or improve their quality of care
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ii definite B3 as arc the “annual or more frequentreviews” DOH is expected to provide with
AG's “assistance.”$%

Even if the reviewing agencies are able to overcome these informational obstacles, it is
unclear mwhether House Bill 2360 would survive court scrutiny. In orderto constitute active
supervision, state agencies must “have and exercise power to review” the challenged,
anticompetitive conduct.37 Thus, the scope ofactual agency conduct under the bill would bo
highly relevant to the state action inquiry. Currently, the DOH appears to have no formal
program for overseeing collective provider conduct and no budget for such a function. Under the
existing state antitrustimmunity statute,38the OAG has conducted several investigations of
proposed provider alliances and similar conductin orderto advise DOH. Butas presently
structured and funded, neither DOH nor OAG may be able to actively supervise the broad range
ox collective activity tbe Bill would authorize. And if the state regulatory scheme does not satisfy
the requirements of the state action defense, private parties who engage in collective negotiation
o ffeeswill run the risk; o fpotentially significant financial liability for their actions.

House Bill 2360 also raises a broaderpolicy issue: how much costly regulatory oversight is
tl e state willing to undertake to ensure that consumers arc not harmed by the price fixing the Bill
would permit? Regulations issued underthe existing immunity statute do not allow providers to
engage in collective negotiation ofprices.® If Washington reversed that detcrmixiation and
authorized provider price fixing, but still wished to protect consumers from the predictable
consequences of such price fixing, it would have to engage in price regulation. Yet as the
experience ofpublic utility commissions indicates, price regulation can be a complex, time-
consuming, and expensive effort, requiring attention to numerous cost, risk, quality, and service
issues with no assurance ofachieving The correct result. Ifthe state decides to replace the rtaxkst
with collective determination ofprices, protecting consumers and the public interest may require
such costly and uncertain regulation.

tcjustify the higher fees? The Bill does not say. It lists several general factors the agencies must consider
id evaluating a price increase, but it docs not explain how much weight to give them.

| BRather than setting forth clear stand»nds, the Bill simply provides that such standards will be
articulated through subsequent DOH rulemaking. SeaRCW 43.72.310(2)(b)-(c).

ARCW 43.72.310(6).
57Patrick. 4S6TJ.S. at 101 (emphasis added).

" RCW 43.72.

~oWaC §246-25-040 (finding that the costs of collective fee negotiations far outweigh any
pgssible benefits).
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We hope you frnd these comments helpful. Ifyou have additional questions, vlcass contact
rffBrennan at (202) 326-3688 or John Kirkwood at (206) 220-4484. Our view, f hort, is that
louse Bill 2360 poflca substantial risks for residents ofthe State of Washington. The Bill would

eprovider price fixing and thus threatens consumers with higher prices and restricted
to health carc —without compensating benefits. In addition, ifthe state did not engage in
cient supervision to exercise genuinely independent control over collectively bargained fees,
the Bill would fail to confer "state action” immunity and would expos* providers who engage in
collective bargaining to a significant risk of liability and damages.

Sincerely,

rrthr

Joseph J. Simons, Director
Jeffrey W. Brennan, Assistant Director
Bureau of Competition

R. Ted Cruz, Director
John T. Dalacourt, Attorney
Office ofPolicy Planning

Charles A. Harwood, Director
JohnB. Kirkwood, Attorney
K. Shane Woods, Attorney
Northwest Region
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2002 Regular Session

By House Committee on Health Care (originally sponsored by
Representatives Conway, Campbell, Cody, Edwards, Wood and Schual-Berke)

Read first time 02/08/2002. Referred to Committee on

AN ACT Relating to the regulation of negotiations between health

care providers and health carriers; and creating a new section.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. (O There is hereby established a joint
select committee on collective negotiations to study the regulation of
collective negotiations between health care providers and health
insurance carriers authorized under chapter 43.72 RCW. The committee
shall be composed of (@ two members of the house of representatives,
one from each political caucus to be appointed by the speaker; (@G two
members of the senate, one from each political caucus appointed by the
president of the senate; and () ex officio representatives of the
office of the attorney general, the office of the insurance
commissioner, and the department of health respectively. The chair of
the committee shall be selected by legislative members. In its
deliberations, the committee shall consult with health care provider
professional associations, health carriers, and other state agencies
directly affected by the activities of collective negotiations.

(@ The committee shall review (@ the appropriateness of

collective negotiations on the terms and conditions of contracts

SHB 2360
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between health care providers and health -carriers, including

() the benefits of voluntary
impasse for Tfurthering dispute

reimbursement for provider services;
mediation and arbitration in case of
resolution; (¢) the appropriateness of requiring health carriers and
health care providers to enter into collective negotiations in good
faith; () the impact of collective negotiations on the access of the
on the costs of health care services,

and (&) such other matters

public to health care providers,
and on state and federal antitrust laws;

related to the purposes of this study.

(@) The committee may use the staffing and support resources of the
office of program research of the houseof representatives and the
office of senate committee services within available funds.

(49 The committee shall report to the legislature by the first day
of the regular legislative session commencing in January 2003 on its

findings and recommendations, together with any legislative proposals

implementing them. The authority of the committee expires at such

time.

END —

SHB 2360 p. 2
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HOUSE BILL 2360

State of Washington 57th Legislature 2002 Regular Session

By Representatives Conway, Campbell, Cody, Edwards, Wood and

Schual-Berke

Read first time 01/16/2002. Referred to Committee on Health Care.

AN ACT Relating to the regulation of negotiations between health

providers and health carriers; amending RCW 43.72.300 and 43.72.310;

adding a new section to chapter 43.72 RCW; and creating a new section.
I
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1.- RCW 43.72.300 and 1997 c 2~4 s 6 are each amended to read
as follows:

() The legislature recognizes that competition among health care
providers, facilities, payers, and purchasers will yield the best
allocation of health care resources, the lowest prices for health care
and the highest quality of health care when there exists a
easily comparable health plans and

services,

large number of buyers and sellers,
minimal barriers to entry and exit into the health care

services,
market, and adequate information for buyers and sellers to base
purchasing and production decisions. ((However)) The legislature.

that managed competition may be adversely
in this state, The

further recognizes, however,
affecting the suonlv of health care providers
provision of health services by health care providers 1In participating

provider agreements with health carriers, while resulting in health

cost containment, is leading to a flight of these providers to other

1 HB 2360
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areas of the country where bureaucratic demands on_practices are less

cumbersome and reimbursement Ilevels are noticeably higher, causing a

serious drain on the suoolv of health care providers available for

serving patients and otherwise threatening public access to health care
As the marketplace of health carriers tends to
there

services iIn the state.
be more concentrated than the market for health care providers,

is often a disparity of bargaining power between them, resulting
of health care providers in their efforts to

in a

dramatic disadvantage

negotiate the terms and conditions of their contracts with health

inequality of bargaining power is exacerbated by the
in good faith. The

carriers. This
absence of a health carrier®s obligation to bargain
law to negotiate aporopriate._reimb.urs.enie.nt
accept the contract

prohibition under current
levels forces health care providers to either
proposals offered bv health carriers or seek more acceptable terms
The requirement of good fTaith negotiations

in dispute to

available in other states.
is a recognized and proven process for inducing parties
resolve their differences professionally with accommodations resulting

in theirmutual benefit. In addition, the legislature finds that

purchasers of health care services and health care coverage do not have
adequate information upon which to base purchasing decisions; that
health care facilities and providers of health care services face legal

and market disincentives to develop economies of scale or to provide

the most cost-efficient and efficacious service; that health insurers,

contractors, and health maintenance organizations face market

disincentives in providing health care coverage to those Washington

residents with the mostneed for health care coverage; and that
potential competitors inthe provision of health care coverage bear

unequal burdens in entering the market for health care coverage.

(@ The legislature further finds that the regulation of health
insurance by whatever means authorized by state law 1is within the
powers of state government to further its

and welfare of the oeoole

sovereign and constitutional

interests in protecting the health, stfetv.

of the state, and includes regulating the procedures under which health

carriers negotiate the terms and conditions of contracts for health

care provider services, including reimbursement for these services.,.

The legislature therefore intends to exempt from state anti-trust laws,

and to provide immunity from federal anti-trust laws through the state

action doctrine for collective negotiations by health care providers

with health carriers, including customary communications between health

HB 2360 p. 2
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care providers with those negotiating for them to inform an.d-—advance
the negotiations with other activities approved under this chapter that
might otherwise be constrained by such laws and intends to displace
competition in the health care market: To contain the aggregate cost
of health care services; to promote the development of comprehensive,
integrated, and cost-effective health care delivery systems through
cooperative activities among health care providers and facilities; to
promote comparability of health care coverage; to improve the cost-
effectiveness in providing health care coverage relative to health
promotion, disease prevention, and the amelioration or cure of illness;
to assure universal access to a publicly determined, uniform package of
health care benefits; and to create reasonable equity 1iIn the
distribution of funds, treatment, and medical risk among purchasers of
health care coverage, payers of health care services, providers of
health care services, health care facilities, and Washington residents.
To these ends, any lawful action taken pursuant to ((chapter—4P-—haws
ef—- 1993)) this section and RCW 43.72.310 by any person or entity
created or regulated ((by- ehapfer- 492~ Lawa— of— 1993)) under these
sections are declared to be taken pursuant to state statute and in
furtherance of the public purposes of the state of Washington.

(3 The legislature does not iIntend and®. unless explicitly
permitted in accordance with this section and RCW 43.72.310 or under
rules adopted ((pu-rsuanf- Ee- ehapt-er— 4925 Laws— of— 1993) ) under these

sections. does not authorize any person or entity to engage in

activities or to conspire to engage in activities that would constitute

per se violations of state and federal anti-trust laws including but
not limited to conspiracies or agreements:

(@ Among competing health care providers not to grant discounts,
not to provide services, or to fix the price of their services;

() Among health carriers as to the price or level of reimbursement

for health care services;
(©0 Among health carriers to boycott a group or class of health

care service providers;
(d Among purchasers of health plan coverage to boycott a

particular plan or class of plans;
(e Among health carriers to divide the market for health care

coverage; oOr
() Among health carriers and purchasers to attract or discourage

enrollment of any Washington residentor groups ofresidents in a
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health plan based upon the perceived or actual risk of loss in

including such resident or group of residents in a health plan or

purchasing group.

Sec. 2. RCW 43.72.310 and 1997 c 274 s 7 are each amended to read

as follows:
(D A health carrier, health care facility, health care provider,

in the development, delivery, or marketing of
request, in writing, that the
legal opinion from the attorney

or other person involved
health care or health plans may
department of health obtain an informal
general as to whether particular conduct is authorized by ((ehapEer
a~2rr-haws—o-B-r9-93-) ) this section and RCW 43.72.300. Trade secret or
proprietary information contained in a request TfTor informal opinion
shall be identified as such and shall not be disclosed other than to an
authorized employee of the department of health or attorney general

without the consent of the party making the request, except that

information in summary or aggregate form and market share data may be

contained in the informal opinion issued by the attorney general. The

attorney general shall issue such opinion within thirty days of receipt

of a written request for an opinion or within thirty days of receipt of
information requested by the attorney general necessary
opinion unless extended by the attorney

If the attorney general concludes that

any additional
for rendering (@n)) a legal
general for good cause shown.
such conduct 1is not authorized by ((ehapfeer 492+ Eraws of 1993)) this
section and RCW 43.72.300. the person or organization making the
request may petition the department of health for review-and approval
of such conduct in accordance with subsection (@) of this section.

(@ After obtaining the written Ilegal opinion of the attorney
general and consistent with such opinion, the department of health:

@ May authorize conduct by a health carrier, health care
facility, health care provider, or any other person that could tend to
lessen competition in the relevant market upon a strong showing that
the conduct is likely to achieve the policy goals of ((eha-pber— 492
haws—&s— 1993)) this section and RCW 43.72.300 and a more competitive
alternative is iImpractical;

() Shall adopt rules governing conduct among providers, health

and health carriers including rules governing provider
rules governing the use of

care facilities,
and facility contracts with health carriers,

"most favored nation" clauses and exclusive dealing clauses in such

HB 2360 . 4
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contracts, and rules providing that health carriers in rural areas

contract with a sufficient number and type of health care providers and

facilities to ensure consumer access to local health care services;

(© Shall adopt rules permitting health care providers within the
service area of a plan to collectively negotiate all the terms and
conditions of contracts, including reimbursement for provider services.
with a health carrier (@Grnehludmg)). The rules must include the
ability of providers to meet and communicate for the purposes of these
representatives of health care

in good faith, and options
impasse. The rules
of ..the
For the

negotiations. a requirement for
providers and health carriers to negotiate
for voluntary mediation or arbitration in case of
must provide for the exclusion of agencies and subdivisions,

state of Washington from the requirements of this subsection.

purpose of collective negotiation under this act, health care providers

include those health care practitioners regulated under Title 18 RCW by

the department of health to practice health or health-related services

or otherwise practicing health care services in this state consistent

with state law:
(@ Shall adopt rules governing cooperative activities among health

care facilities and providers; and
) Effective July 1, 1997,in addition to the rule-making

authority granted to the department under this section, the department

shall have the authority to enforce and administer rules previously

adopted by the health services commission and the health care policy

board pursuant to RCW 43.72.310.
() A health carrier, health care facility, health care
development, delivery, and

provider,

or any other person 1involved in the

marketing of health care services or health plans may file a written

petition with the department of health requesting approval of conduct

lessen competition in the relevanc market. Such
in a form and manner prescribed by rule of the

that could tend to
petition shall be filed
department of health.

Thedepartment of health
or denying a petition Tfiled under this section within ninety days of

receipt of a properly completed written petition unless extended by the
The decision shall set

shall issue a written decisionapproving

department of health for good cause shown.
forth findings as to benefits and disadvantages and conclusions as to

whether the benefits outweigh the disadvantages.

5 HB 2360
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(@ In authorizing conduct and adopting rules of conduct under this
section, the department of health with the advice of the attorney
general, shall consider the benefits of such conduct in furthering the
goals of health care reform including but not limited to:

(@ Enhancement of the quality of health services to consumers;

() Gains in cost efficiency of health services;

(©) Improvements in utilization of health services and equipment;

(@ Avoidance of duplication of health services resources; or

(e And as to () and () of this subsection: (1) Facilitates the

exchange of information relating to performance expectations; (ii)

simplifies the negotiation of delivery arrangements and relationships;
and (iii) reduces the transactions costs on the part of health carriers

and providers in negotiating more cost-effective delivery arrangements.

These benefits must outweigh disadvantages including and not

limited to:

(1) Reduced competition among health carriers, health care
providers, or health care facilities;
(ii) Adverse impact on quality, availability, or price of health

care services to consumers; or
(iii) The availability of arrangements less restrictive to

competition that achieve the same benefits.
() Conduct authorized by the department of health shall be deemed

taken pursuant to state statute and in the furtherance of the public

purposes of the state of Washington.
() With the assistance of the attorney general®s office, the
actively supervise any conduct authorized

department of health shall
rules

under this section to determine whether such conduct or
permitting certain conduct should be continued and whether a more
The department of health shall

competitive alternative is practical.
least, annual

periodically review petitioned conduct through, at

progress reports from petitioners, annual or more frequent reviews by

the department of health that evaluate whether the conduct is

consistent with the petition, and whether the benefits continue to

outweigh any disadvantages.
that the likely benefits of any conduct approved through rule,
or otherwise by the department of health no longer outweigh
reduction iIn competition,

If the department of health determines

petition,
the disadvantages attributable to potential
the department of health shall order a modification or discontinuance

of such conduct. Conduct ordered discontinued by the department of

HB 2360 p. 6



© 0 N o o0 DM W N PR

W W W W NDNNNDNDDNDNRN
wMHOOW\l@mwaEBBg:SGEBBEB

34
35
36
37
38

health shall no longer be deemed to be taken pursuant to state statute
and in the furtherance of the public purposes of the state of
Washington.

(D) Nothing contained in chapter 492, Laws of 1993 is
in any way limit the ability of rural hospital districts to enter
cooperative agreements and contracts pursuant to RCW 70.44.450 and

intended to
into

chapter 39.34 RCW.
(®) The secretary of health shall from time

to accompany the filing of a petition or a written request to the
department to obtain ((an)) a legal opinion from the attorney general
section and for the active supervision of conduct approved

to time establish fees

under this
under this section. Such fees may vary according to the size of the

transaction proposed in the petition or under active supervision. In
the secretary shall consider that consumers and the
standards of this section

of assuring that persons

setting such fees,
public benefit when activities meeting the
are permitted to proceed; the importance

sponsoring beneficial activities are not Tforeclosed from filing a
and the necessity to

petition under this section because of the fee;
between the

avoid a conflict, or the appearance of a conflict,

interests of the department and the public. The total
a written request to the department to

fee for a

petition under this section,
obtain ((aa)) a leaal opinion from the attorney general, or a

combination of both regarding the same conduct shall not exceed the

level that will defray the reasonable costs the department and attorney
and in no event shall be

general 1incur 1in considering a petition
The fee for review of

greater than twenty-five thousand dollars.

approved conduct shall not exceed the level that will defray the

reasonable costs the department and attorney general incur in
in no event shall be greater than ten

conducting such a review and
The fees shall be fixed by rule adopted in

thousand dollars per annum.
accordance with the provisions of the administrative procedure act,
chapter 34.05 RCW, and shall be deposited in the healthprofessions

account established inaccordance with RCW43.70.320.

NEW SECTION. Sec. 3. A new section isadded to chapter 43.72 RCW

to read as follows:

The 1insurance commissioner may, subject to a hearing
or refuse to accept or renew registration
or bring an

if one is

demanded, revoke, suspend,
from any health carrier, issue a cease and desist order,
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in any court of competent jJurisdiction to enjoin a health
if the health

action
carrier from doing any further business in this state,

carrier violates the provisions of RCW 43 .72.310(2) (¢©) or any rules

promulgated under that subsection. After hearing or upon stipulation

by the registrant and in addition to or in lieu of the suspension,

to renew any registration of a health carrier,
the commissioner may levy a fine against the party involved for each
offense in an amount not less than ten thousand dollars. The order
levyingthe fine shall specify the period within which the fine shall
be fully paid. The period shall not be less than thirty days from the
date of the order. Upon Ffailure to pay any fine when due, the

revoke the registration of the health
in

revocation, or refusal

insurance commissioner shall
and the fine shall be recovered in a civil action brought
Any Ffine collected

carrier
behalf of the commissioner by the attorney general.
shall be paid by the commissioner to the state treasurer for deposit in

the general fund.

NEW SECTION. Sec. 4. This act is remedial in nature and shall be

construed to effect the purposes expressed in section 1 of this act.

END—

HB 2360 p. 8



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

WASHINGTON. D.C. 20580

Buruau ol Competition
Office of Policy Planning

By Facsimile and First Class Mail January 18, 2002

The Honorable Lisa Murkowski

Chair, House Labor and Commerce Committee
Alaska House of Representatives

Alaska State Capitol

Juneau, AK 99801-1182

Re: Alaska Senate Bill 37

Dear Representative Murkowski:

We write in response to your request for comment on Alaska Senate Bill 37, a bill that seeks to
authorize competing physicians to engage in collective bargaining with health plans over fees and other
terms.1 As discussed below, the Commission has oppc sed legislation before the U.S. Congress that
would create an antitrust exemption for physician collective bargaining, and the Commission staff has
expressed similar concerns about bills before state legislatures. We continue to believe that the
beliavior authorized by the physician collective bargaining legislation would significantly increase health

care costs and harm consumers.

You also specifically solicited our opinion on whether the bill meets the legal test of the state
action doctrine. As you know, state economic regulation can immusuze private parties from federal
antitrust liability, but only where the displacement of competition furthers a clearly articulated policy of,
and is actively supervised by, the state government. In the case of Senate Bill 37, the level of
government involvement described falls far short of the level of “active supervision” required by the

Supreme Court.
I Physician Collective Bargaining

The Commission’s opposition to legislation intended to create an antitrust exemption for physician

1These comments are views of the staff of the Bureau of Competition and of the Office of
Policy Planning of the Federal Trade Commission. They do not necessarily represent the views of the
Commission or ofany individual Commissioner. The Commission has, however, voted to authorize the
Bureau of Competition and the Office of Policy Planning to submit these comments.



collective bargaining has historically focused on two fundamental points, both of which are relevant to
your consideration of Senate Bill 37:

(1)  such legislation would likely harm consumers - an antitrust exemption would authorize
price-fixing by physicians, which could be expected to result in increased consumer costs

and decreased consumer access to care; and

(2)  such legislation would not likely improve the quality of carc - an antitrust exemption would
not likely improve patient care, and there are other, more effective means ofaddressing
quality of care issues that do not sacrifice the benefits ofa competitive marketplace.

A.  Consumer Harm

In testimony before Congress regarding a proposed federal antitrust exemption for physician
collective bargaining,2 the Commission detailed the predictable impact on consumers that such
legislation would have:

Without antitrust enforcement to block price fixing and boycotts designed to increase health
plan payments to health care professionals, we can expect prices for health care services to
rise substantially. Health plans would have few alternatives to accepting the collective
demands of health care providers for higher fees. The effect of tire bill... can be expected
to extend to various parties, and in various ways, throughout the health care system:

Consumers and employers would face higher prices for health insurance
coverage.

. Consumers also would face higher out-of-pocket expenses as copayments and
other unreimbursed expenses increased.

Consumers might face a reduction in benefits as costs increased.
Senior citizens participating in Medicare HMOs would face reduced benefits ..

The federal government would pay more for health coverage for its employees
through the Federal Employees Health Benefits Program and military health

2Testimony of Federal Trade Commission before the House Judiciary Committee on H.R.
1304 (June 22, 1999) (“FTC Testimony on H.R. 1304") at 5-6 available at
<http:/lwww.ftc.i’ov70s/1999/ 9906/hcalthcaictcstimonv.htin> (Attachment A) (footnotes 3-5 in

original).
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programs.

State and local governments would incur higher costs to provide health benefits
to their employees.

. State Medicaid programs attempting to use managed care strategies to serve
their beneficiaries could have to increase their budgets, cut optional benefits, or
reduce the number of beneficiaries covered.

State and local programs providing care for the uninsured would be further
strained, because, by making health insurance coverage more costly, the bill
threatens to increase the already sizable portion of the population that is
uninsured.

These widespread effects are not simply theoretical possibilities. The record of antitrust law
enforcement sets forth the impact of collective ‘negotiations’ on the public. For example, as

| described in the Commission's complaints, collective bargaining by anesthesiologists in

! Rochester, New York, and by obstetricians in Jacksonville, Florida, forced health plans to
raise their reimbursement, and the result was increased premiums for the HMOs'
subscribers.3 Other cases have challenged actions by associations of pharmacists who
succeeded in forcing state and local governments to raise reimbursement levels paid under
their employee prescription drug plans.4 In one such case, an administrative lawjudge J
found that the collective fee demands of pharmacists cost the State of New York an (

estimated $7 million.5

Prior Commission cases illustrate the types of physician conduct that have raised problems.
Price-fixing is one type of such conduct, and last year’s Alaska Health Netvvork, InC.1case is a prime

example. In that case, the Commission alleged that competing physicians organized and conspired to
fix the prices and other competitively significant terms on which they would deal with health plans in

3Southbank 1PA. Inc.. 114 F.T.C. 783 (1991) (consent order); Rochester Anesthesiologists.
110 F.T.C. 175 (1988) (consent order).

4See, e.g.. Baltimore Metropolitan Pharmaceutical Assoc.. Inc. and Maryland Pharmacists
Assoc.. 117 F.T.C. 95 (1994) (consent order); Pharmaceutical Society of the State of New York.

Inc.. 113 F.T.C. 661 (1990) (consent order).

5Sec Peterson Drug Company. 115 F.T.C. 492, 540 (1992). See also Pharmaceutical
Society of the State of New York. Inc.. 113 F.T.C. 661 (1990) (consent order).

6Docket No. C-4007, 2001 WL 443471 (F.T.C. April 25, 2001) (consent order).
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Fairbanks, Alaska. Another type of conduct is price-related group boycotts, such as the one
addressed in the M.D. Physicians ofSouthwest Louisiana, Ire.lcase. There, the Commission
charged a group of competing physicians with conspiring not to deal with certain tlurd-party payers, as
part of an unlawful enterprise designed to prevent managed care contracts from taking hold in the Lake

Charles, Louisiana region.

There is widespread agreement that horizontal agreements among competitors can raise the most
significant competitive concerns. The facilitation of naked horizontal price-fixing is among the most
serious of these concerns, as such conduct predictably and consistently results in substantial consumer
harm. Departing from the general rules of antitrust in such a competitively sensitive area presents
substantial risks that would not be offset by procompetitivc gains from physician collective bargaining.

The two arguments that have typically been presented to justify a departure from the general rules
ofantitrust in this context are that, given health plan concentration, physician collective bargaining would
(1) increase patients’ quality of care, and (2) allow physicians to bargain on a more “level playing field.”
The former argument is based on a misunderstanding of both current law and the effects of collective

bargaining, as will be discussed in ‘he next section.

The latter argument is more straightforward, but equally problematic. As the Commission
explained in its testimony before Congress:

Arguments that consumers would not be harmed by an antitrust exemption for collective
bargaining by independent health care professionals appear to rest on assertions that the
[federal] bill would balance the bargaining power between health care professionals and
health plans. These assertions, however, are incorrect The bill would permit doctors to
create monopolies. On the health plan side of die ledger, the evidence does not support the
suggestion that most (or even many) areas have only one or two health plans.8

Furthermore, even if the assumption that physicians confront monopoly health plans were correct,
authorizing collusive conduct by physicians would not necessarily serve the interests of consumers. The
argument that physician collusion would merely counterbalance hypothetical monopsony power by
health plans implicitly assumes that collective bargaining would generate physician fees no larger than
the fees that would exist in a competitive market. However, there is little reason to believe that a
successful physician cartel would settle for fees at the competitive level. 1f a health plan possessed
actual market power, health care consumers could be doubly harmed by physician collective
bargaining, because they could be forced to pay the health care plan’s monopoly mark-up on top of the

elevated fees charged by the physicians.

7Docket No. C-3824, 1998 WL 566834 (F.T.C. August 31, 1998) (consent order).

8FTC Testimony on H.R. 1304, supra note 2, at o-7.
4



B.  Quality of Care

Proponents of antitrust exemptions for physicians often suggest that greater physician bargaining
power against health plans would result in increased quality of care for patients. This claim fails for two
reasons: (1) physician collective bargaining has historically focused on physician compensation, rather
than patient care; and (2) current antitrust law already permits physicians to work collectively on

legitimate quality of care issues.

Immunizing collective bargaining imposes costs while providing little assurance that consumers’
interest in quality care will be served. As the Commission stated before Congress:

Collective bargaining rights are designed to raise the incomes and improve the working
conditions of union members. The law protects the United Auto Workers’ right to bargain
for higher wages and better working conditions, but we do not rely on the UAW to bargain
for safer cars. Congress addressed those concerns in other ways/

Moreover, discussions between physician groups and health plans are not illegal. Current
antitrust law permits doctors to collectively negotiate with health plans in various circumstances in which
consumers arc likely to benefit. The Health Care Guidelines - jointly issued by the Federal Trade
Commission and the Antitrust Division of the Department of Justice - emphasize physicians’ ability
under the antitrust laws to organize networks, and other joint arrangements, to deal collectively with
health plans and other purchasers.10 In addition, through their professional societies and other groups,
health care professionals can jointly provide information and express opinions to health plans.11

As the Commission explained in its congressional testimony: 22

[T]he antitrust laws do not prohibit medical societies and other groups from engaging in
collective discussions with health plans regarding issues of patient care. Among other

9FTC Testimony on H.R. 1304, supra note 2, at 10.

DSee Statements of Antitrust Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CCH)
13,151 (Aug. 1996) (“Health Care Guidelines™) available at <http:/Avw\v.rtc.eow venous
hlth3s.htm>. The Health Care Guidelines discuss “messenger model” arrangements designed to
minimize the costs associated with the contracting process.

1 Sec, e.g.. Schachar v. American Academy of Ophthalmology. 870 F.2d 397 (7th Cir. 1989);
Statements 4-5 of Health Care Guidelines, supra note 10.

PFTC Testimony on H.R. 1304, supra note 2, at 7-8 (footnotes 13-15 in original).

5


http:///vw/v.rtc.eow%20venous%e2%80%a8hlth3s.htm
http:///vw/v.rtc.eow%20venous%e2%80%a8hlth3s.htm

thing? physicians may collectively explain to a health plan why the} think a particular policy
or practice is medically unsound, and may present medical or scientific data to support their

views .., .13

The Commission has never brought a case based on physicians’ collective advocacy with a
health plan on an issue involving patient care. Our cases have addressed instances in which
physician groups (1) negotiated collectively on fee levels or other price-related issues, or
(2) collectively refused to contract with plans, either to gain acceptance of their price-
related demands or to prevent or delay market entry by managed care plans generally. In
all such cai.es, the Commission has been very careful to make sure that its orders do not
interfere with the legitimate exchange of information and views between health plans and
health cam practitioners. Indeed, in the Commission's first litigated case involving collective
negotiations by physicians - Michigan State Medical Society - the opinion emphasized
that the antitrust laws do not prohibit health care providers' collective, revision of
infonnation and views to health plans. X4 Specific kinguage was inserted in that order, and in
subsequent orders, to make it clear that bans on anticompetitive agreements among
competing providers do not proliibit the provision of information and views to her.lth plans
concerning any issue, including reimbursement.’5

Accordingly, blanket antitrust immunity for physician price-fixing is not necessary to protect
patient welfare.

II.  The Alaska Bill

Nonetheless, Senate Bill 37, like its federal and state counterparts, seeks to confer antitrust
immunity with respect to collective physician conduct. To be sure, Senate Bill 37 also contains a
number of provisions designed to protect consumers from the potential harms arising from a physician
collective bargaining exemption. In some respects, these provisions resemble protections contained in
physician collective bargaining bills introduced in Texas and the District of Columbia, on which the

B[The Health Care Guidelines] create an antitrust safety zone for health care providers’
collective provision of non-fee-rclatcd information to health plans.... [Sec Statement 4 of Health Care

Guidelines, supra note 10.]
101 F.T.C. [191,] at 302-09 [(1983)].

Bld. at 314: see also Southbank IPA. 114 F.T.C. 783 (1991) (consent order): Rochester
Anesthesiologists. 110 F.T.C. 175 (1938) (consent order).

b



Commission staffalso has commented.’6 As with the protections in the Texas and District of Columbia
bills, these provisions - addressing a health plan's market power, the size of the physician bargaining
group, and potential boycott conduct - do not alleviate the risk of substantial consumer harm resulting

from a collective bargaining exemption.

A.  Minimum Threshold for Health Plan Market Power

Section (d)(1)  Senate Bill 37 states that physicians may “collectively negotiate with a health
benefit plan the items described in (b)” - including fees or prices - provided that the health benefit plan
has “substantial market power.” “Substantial market power” is defined as “more than 15 percent of the
market share.” 0. at § (s)(4). Alternative formulas by which market power may be measured are set

forth in Sections (f)(1) and (f)(2).

This market power screen is unlikely to guard against consumer harm.

First, the screen does not apply to all collective bargaining by physicians, or even to all price-
related bargaining. Rather, it applies only to certain kinds of price-related matters. For example, the
market share screen does not apply to negotiations concerning the formulation and application of
reimbursement methodology. |d. at 8§ (a)(6). The method a health plan uses to calculate its payments
to providers for particular services, however, can have a direct and significant impact on the ultimate
price that providers receive for their services, and thus such matters are also “price” terms. Moreover,
even collective bargaining over other, more clearly “non-price” issues in a health plan contract can have

a substantial effect on the ultimate costs paid by consumers.

Second, there are significant problems with the concept of health plan market power as defined in
the bill. As the Commission staff noted in its comment on the District of Columbia hill:

Market power is, simply put, the power to raise prices above competitive levels, or in the
case of buyers, the ability to reduce prices below competitive levels. Market share can
indicate market power, but only if based upon a properly defined market. Even ifthe bill’s
categories correctly identified relevant markets, a 15% market share ... isnot a level
ordinarily assumed to constitute market power.17

BLetter to the Texas Legislature on Senate Bill 1468 (May 13, 1999) available at
<httn:/www_ftc. »ov/hc/v99()009.htro> (Attachment B); Letter to the District of Columbia Office of
Corporation Counsel on Bill No. 13-333 (Oct. 29,1999) ("District of Columbia Letter”) available at

<htm:/iwww.ftp. t>ovbelri<’shv.htin> (A.tachmcent C).

I/ District of Columbia Letter, supra note 16, at 3-4.
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Although the Alaska bill’s definition of “substantial market power” is not entirely clear, one thing
is certain; it does not define antitrust markets in a legal or economic sense. For example, it uses as a
proxy for a relevant geographic market the health plan’s “service area,” but this area does not
necessarily correspond to a proper relevant antitrust geographic market, and could serve to overstate

the market share of the plan.

Furthermore, by setting the market power threshold at a 15 percent market share, the bill would
authorize anticompetitive behavior by physicians in many situations in which the health plan would not in
fact possess market power. Indeed, 15 to 20 percent is below the level courts typically require before
upholding a finding of market power.13 Finally, the bill does not take into account that even a plan with
a large share of a market might be constiair.ed from exercising market power if new entry by competing

plans is easy.

Third, in practice, the market share screen appears unlikely to provide any limitation at all. That
is because the bill would create a presumption that a health plan has substantial market power (Section
(), unless die health plan persuades the Attorney General that it does not meet the 15 percent
threshold. It seems unlikely that a health plan would seek to offer such proof, however, because the
kind of price-related collective bargaining to which die market share screen applies can occur only if the
health plan agrees to engage in such negotiations. See Section (d)(3). Thus, it appears that a health
plan could simply decline to negotiate with physician collective bargaining groups, without making any

showing regarding market share.

In addition, it should be noted that the bill’s restrictions on collective fee negotiation to situations
where the healdi plan consents to such negotiations would offer only limited protection to consumers.
Such a restriction could limit certain kinds ofanticompetitive effects, by preventing groups without
health plan consent from engaging in even preliminary bargaining activities (such as physicians entering
into agreements on the fee levels to be sought) tiiat could facilitate anticompetitive agreements with
respect to physicians’ individual dealings with health plans. Nonetiieless, a variety ofrisks remain.
First, although participation is voluntary, some health plans may feel compelled to deal with a group if it

BAltiiough die federal courts have not identified a precise market share figure that constitutes
market power, die guidance they have provided strongly suggests that 15 to 20 percent is not sufficient.
In Jefferson Parish llosp. Dist. No. 2 v. Hvdc. 466 U.S. 2 (1984), for example, the Supreme Court
rejected the possibility that the defendant hospital had market power in spite of the fact that it serviced
roughly 30 percent of the relevant market. Subsequent opinions from lower courts have tended to
adhere to tiiis 30 percent “rule of tilumb.” See, e.g.. United States v. Eastman Kodak Co,. 63 F.3d 95
(2d Cir. 1995) (30 percent share of U.S. photocopying market too small to give rise to inference of
market power); New York v. Anheuser-Busch. Inc.. 811 F. Supp. 848 (E.D.N.Y. 1993) (40 percent
market share insufficient to show market power in light of low barriers to entry); Manufacturer's Supply
Co. v. Minnesota Minina & Manufacturing Co.. 688 F. Supp. 303 (W.D. Mich. 1988) (25.8 percent
market share insufficient to show market power).



includes most of the physicians in a particular specialty or many physicians with large numbers of loyal
patients. Second, even absent any implicit coercion, in some circumstances a health plan may find it
less troublesome to simply accede to price-setting by physicians and then pass the higher costs on to
consumers. In either case, such behavior presents a risk not only to the enrollees of the particular plan
in question, but also to other consumers, because a group of physicians organized to bargain with one
health plan could more easily collude in its dealings with other health plans that eschew collective

bargaining.

B.  Limitations on Size of Physician Negotiating Group

Section (g)(6) ofthe Senate Bill 37 states that an authorized third party “may not represent more
than 30 percent of the market of practicing physicians in the geographic service area or proposed
geographic service area if the health benefit plan has less than a five percent market share.” In addition,
Section (g)(7) authorizes the Attorney General to limit the percentage of practicing physicians
represented by an authorized third party. However, the Attorney General may not impose a limit of
“less than 30 percent of the market of practicing physicians” and may not impose any limit at all if “the
market of practicing physicians ... consists of 40 or fewer individuals.” |d.

These limitations on the size of the physician group authorized to collectively bargain are also
unlikely to adequately protect consumers. First, the 30 percent limitation applies only in those cases in
which the health plan has a very small share of the (potentially ill-defined) market. Furthermore, the 30
percent limit appears to contemplate a percentage of all physicians and, if so, it would not necessarily
prevent aggregation of a large portion of the physicians in a given specialty. Given the high level of
specialization among physicians, and the fact that different medical specialty services ofien are not
substitutable, the relevant market for antitrust purposes may be a particular specialty or specialties
rather than physicians as a whole. And just as individual specialties may constitute different product

markets, relevant geographic markets may differ by specialty.
C.  Exclusion of Physician Boycott Conduct

Section (m) of the bill states that the antitrust exemption for physician collective bargaining does
not extend to boycott conduct. Specifically, Section (m) states that no provision of the hill should be
construed as authorizing “competing physicians to act in concert in response to a repon issued by an
authorized third party related to the authorized third party’s discussion or negotiations with a health
benefit plan.” It further notes that authorized third parties “shall”” inform physicians of Section (m) and
“warn them of the potential for legal action against those who violate state or federal antitrust laws.” |d.

Although this provision is likely to prevent Senate Bill 37 from being used as legal cover for
explicit boycott threats, it docs not protect consumers from all boycott-related concerns arising from
physician collective bargaining. As the Commission has previously observed, collective negotiations



can by their very nature convey an implicit threat that, if the health plan does not agree to terms
acceptable to the physician group as a whole, it will be prevented from successfully negotiating
agreements with the members of the group separately.1 Furthermore, by immunizing agreements
among competing physicians on the fees and other terms they will accept from health plans, the bill
facilitates coordinated conduct - such as collusive refusals to deal - that, even though not immune,

would be difficult to detect and prosecute.

I1l.  State Action Immunity

Under the judicially-created “state action” doctrine, a state may override the national policy
favoring competition only where it expressly decides to govern aspects of its economy by state
regulation rather than market forces. A state may not simply authorize private parties to violate the
antitrust laws.20 Instead, it must actually substitute its own active control for the discipline that
competition would otherwise provide. To that end, the state legislature must clearly articulate a policy
to displace competition with regulation, and state officials must actively supervise the private

anticompetitive conduct2l

Senate Bill 37 faces severe difficulties under the “active supervision” prong of that test. In order
for state supervision to be adequate for state action purposes, state officials must “have and exercise
ultimate authority over the challenged anticompetitive conduct.”*2 Senate Bill 37 falls far short of
providing the “pointed reexamination”23 of private anticompetitive conduct necessary to confer antitrust

immunity.

t
BSsg Alaska.Healthcare.Networking., Docket No. C-4007,2001 WL 443471 (F.T.C.

Apr. 25, 2001) (*Payors believed that they could not go around [Alaska Healthcare Network] to
contract individually with physicians in Fairbanks, and thus that they had no alternative but to reach
agreement with AHN or to give up their planned entry into Fairbanks."). Sec also Michigan State

Medical Society. 101 F.T.C. 191,296 n.32 (1983) (“the bargaining process itself carries the
implication of adverse consequences if a satisfactory agreement cannot be obtained™); Preferred

Physicians Inc.. 110F.T.C, 157, 160(1988) (consent order) (threat of adverse consequences inherent
in collective negotiations).

See Parker v. Brown. 317 U.S. 341, 351 (1943) (“a state does not give immunity to those
who violate the Sherman Act by authorizing them to violate it, or declaring that their action is lawful”).

3 Ses California Retail Liquor Dealers Assn. v. Midcal Aluminum. Inc.. 445 U.S. 92 (1980).
BPatrick v. Burget. 486 U.S. 94, 100 (1988).

» Midcal 445 U.S. at 105-06.
10



The Supreme Court has made it clear that the active supervision standard is a rigorous one,
designed to ensure that an anticompetitive act of a private party is shielded from antitrust liability only
when “the State has effectively made [the challenged] conduct its own.”24 Active supervision requires
that the state exercise “sufficient independent judgment and control so that the details of the rates or
prices have been established as a product of deliberate state intervention, not simply by agreement
among private parties.”2 In this instance, the bill docs not appear to provide the Attorney General with
the means to exercise sufficient independent judgment and control.

Lack of Active Supervision

The regulatory scheme established by Senate Bill 37 endeavors to provide state supervision of
physician collective bargaining by authorizing the Attorney General to approve or disapprove: (1) the
composition of a physician collective bargaining group, (2) a briefreport on any proposed collective__
negotiations, and (3) a contract that was the subject of collective bargaining. The Attorney General’s
role is limited in significant respects, however, making it unlikely that the regulatory scheme would be
found to provide the level of active supervision required to confer antitrust immunity.

1 Review of Composition of Physician Groups

The power to approve or disapprove the composition of a physician collective bargaining group
is provided by Section (g)(7). This provision states that the Attorney General may limit the percentage
of physicians represented by an authorized third party, but that the limitation “may not be less than 30
percent of the market.” Furthermore, the Attorney General “shall” consider the potential competitive
benefits and anticompetitive effects described in Sections (k) and (1). The Attorney General has no
power to impose such limitations when tire market of practicing physicians consists of “40 or fewer

individuals.”

The Supreme Court has emphasized that active supervision requires that state officials “/iave and
EXErCISe power to review particular anticompetitive acts of private parties and disapprove those that
fail to accord with state policy.””0 The Attorney General’s limited review of bargaining groups at the
formation stage, under Section (g)(7), would not amount to active supervision of “particular
anticompetitive acts.” Indeed, in a market of “40 or fewer individuals,” the Attorney General has no
authority whatsoever to review the composition of physician groups. Tltis loophole may be particularly
significant in a state like Alaska which, due to its population and its large geographic area, may have a
large number of physician specialty markets consisting of 40 or fewer providers.

APatrick. 486 U.S at 106.

B Federal Trade Commission v. Ticor Title Insurance Co.. 504 U.S. 621, 634-35 (1992).

JHisL at 634 (emphases added).



2. Review of “Brief Report” on Proposed Negotiations

The power to approve or disapprove a “briefreport” on any proposed collective negotiations is
provided by Section (h)(1)(B). This provision appears to provide tire Attorney General with authority
to disapprove proposed negotiations if the physician group is found to be “not appropriate to represent
the interests involved in the proposed negotiations.”Z It is unclear, however, wliat authority tliis actually
would confer, or how the Attorney General could make such an assessment on the basis of the limited
information that the third party representative is required to submit. The report would describe the
proposed subject matter of the negotiations and a statement of the expected efficiencies or benefits, but
it would not supply a wide variety of information that would enable the Attorney General to assess the
likely competitive effects of the negotiations. Further, there is no provision for the Attorney General to
require submission ofadditional information, nor any mechanism by which to receive input from other

physicians, affected health plans, or patients.
3. Review of Collectively Negotiated Contracts

The power to approve or disapprove a contract that was the subject of collective bargaining is
provided by Sections (i) and (j). Section (i) states that the Attorney General “shall” either approve or
disapprove a contract “‘within 30 days after receiving the reports required under (h).” During that brief
period of time, the Attorney General is to attempt lo ascertain whether “the competitive and other
benefits of the contract terms outweigh any anticompetitive effects.” Lists of competitive benefits and
anticompetitive effects that the Attorney General “may” consider arc provided in Sections (k) and (1),

respectively.

These provisions have two principal defects that are likely to vitiate the active supervision
required by the state action doctrine: (1) the Attorney General is presented with insufficient information,
and (2) the Attorney General is given insufficient time. Additionally, a provision requiring a written
decision for both contract approvals and disapprovals would help to ensure that adequate information is

both sought and reviewed.
(@ Insufficient Information

In order for state action immunity to apply, Supreme Court precedent requires the State to

Z'The Attorney Genera! may not approve the report if: (1) the group of physicians “is not
appropriate to represent the interests involved in the negotiations” (a provision seemingly redundant
with Section (g)(7), discussed above), or (2) the proposed negotiations “exceed the authority granted in
tliis chapter.” If either of these conditions is satisfied, the Attorney General “shall” enter an order

“prohibiting the collective negotiations from proceeding.”
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“undertake[] necessary steps to determine the specifics of the ratesetting scheme.”2 Senate Bill 37
falls far short of providing the information necessary for state officials to make such a determination.
Moreover, what little information is provided is all at the initiative of third parties. The bill does not
authorize the Attorney General to request or gather specific additional information ofany kind.2

The “brief report” would contain the “proposed subject matter” of the negotiations and one
party’s “explanation of the [expected] efficiencies or benefits.” Notably absent from the “briefreport”
is a wide variety of information that would assist the Attorney General in assessing the likely competitive
effects of the negotiations. An Attorney General aimed with greater information - including, for
example, information concerning product and geographic market definition, current price levels,
availability of substitutes, or ease of entry for new competing physicians - would, of course, be better
able to make appropriate determinations. An equally troubling omission from the process is any
mechanism by which to receive input from other physicians, affected health benefit plans, or patients.
Indeed, the process provides no notice to any of these groups, and so no means for them even to be

aware of the potential value of their input.

To attempt to ascertain credibly whether “the competitive and other benefits of the contract terms
outweigh any anticompetitive effects” - the core stated criterion of the Attorney General’s review -
without sufficient data, or adequate input from other parties, would be extremely difficult. Making
judgments about competitive effects is the Commission’s core function. To cany out this function, the
Commission employs a large staff of lawyers and economists, who rely on information gathered from
the careful review ofa complete documentaiy record and interviews of numerous key witnesses.
“Active supervision” need not necessarily entail the same exhaustive examination but, at the very least, it

should constitute a pointed and meaningful review.

MTicor. 504 U.S. at 638.

OcCourts have tended to reject claims of state action immunity where state officials lacked
sufficient information to conduct a meaningful review of the private conduct. See, e.g.. Ticor Title
Insurance Co. v. Federal Trade Commission. 998 F.2d 1129, 1140 (3d Cir. 1993) (finding lack of
state supervision where Connecticut never obtained necessary information that would have enabled it to
assess the appropriateness of filed rates). In contrast, courts have tended to accept such claims where
the review included hearings and an opportunity for potentially affected parties to be heard. See, e.g.,
TEC Cogeneration Inc. v. Florida Power & Light Co.. 76 F.3d 1560 (11th Cir.), amended in part. 86
F.3d 1028 (11th Cir. 1996) (rates determined by Public Service Commission rulemaking and subject
to extensive agency proceedings); DFW Metro Line Sciviccs v. Southwestern Bell Telephone. 988
F.2d 601, 606-07 (5th Cir. 1993) (Public Utility Commission conducted both broad-based ratemaking
proceedings and adjudications of specific complaints about the reasonableness of rates); Lease Lights.
Inc. v. Public Serv. Co.. 849 F.2d 1330, 1334-35 (10th Cir. 1988) (state held public hearings to

assess reasonableness of rates).
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In addition, Section (h)(3) requires an authorized third party to provide the Attorney General with
all communications “to be made to physicians” related to negotiations. This requirement, however,
omits at least four additional categories of potentially critical competitive information: (1)
communications from physicians to authorized third parties, (2) communications from authorized third
parties to health plans, (3) communications between physicians, and (4) communications between

authorized third parties.

It is worth noting that the core conduct at issue here, naked price-fixing among horizontal
competitors, is deemed to be PEI'SE illegal precisely because the law presumes that in almost no
circumstances imaginable will the benefits “outweigh any anticompetitive effects.’00 To be able to
attempt such ajudgment, the Attorney General needs to be able to review the relevant information.

(b) Insufficient Time

The law of active supervision requires that the Attorney General have and exercise “independent
judgment and control” sufficient to render the challenged conduct effectively that of the State and not
that of private parties. Yet Section (i) allows only 30 days for the Attorney General to review the facts
and render a decision about the anticompetitive effects ofa given contract. The time period is
mandatory (“shall either approve or disapprove ... within 30 days™) and there is no provision for
extension.3 It is by no means clear that the Attorney General could complete the “pointed
reexamination” required to immunize the underlying physician conduct in such a short time.

IV. Transparency

Section (i) of Senate Bill 37 provides that “[i]f the contract is disapproved, the attorney general
siiall fumish a written explanation of any deficiencies along with a statement of specific remedial
measures that would correct any identified deficiencies.” Notably, the bill contains no complementary
provision requiring a written decision to dPPI'OVE a proposed contract. A written decision, expressly
considering the potentially anticompetitive implications ofa proposed contract and attempting to
guantify the consumer impact and expected effect on consumer prices, would serve a number of
salutary purposes. First, it would inform affected parties of the levels at which prices were being fixed,
and so provide an opportunity for comment or challenge as to the appropriateness of those levels.
Second, it would help inform the public of the likely impact of the proposed contract on their health

JSee Arizona v. Maricopa County Medical Society. 457 U.S. 332 (1982) (holding naked
horizontal price-fixing among physicians to be per sc illegal).

3 In addition, the current legislative drafi is ambiguous as to when the 30-day clock
commences. Section (i) allows 30 days from receipt of “the reports required under section (h),”
without specifying which report - the “brief report,” the “copy of all communications.” or the contract

itself.
14



care costs.

Under the current draft, an explanation is required only when the Attorney General disapproves a
contract. From a consumer perspective, however, disapproval ofa contract is the less troubling result.
Disapproval indicates that market forces will continue to govern, whereas approval indicates that they
will be temporarily suspended, with a potentially adverse impact on price and access. It is the latter
situation that more clearly warrants an explanation and is more properly subject to consumer scrutiny.

* * *

In sum, the proposed antitrust exemption for physician collective bargaining is likely to result in
increased consumer costs and threatens to reduce access to care. Furthermore, the risk of consumer
harm does not appear to be offset by any substantial procompetitive benefits or increased quality of

care.

Parties claiming immunity under the state action doctrine bear the burden ofestablishing their
entitlement to such immunity. Ifthe Alaska Legislature were to enact a bill that fails to provide for the
level of active supervision required by Supreme Court precedent, physicians relying on the bill’s
provisions to confer antitrust immunity would risk exposure to potentially significant financial liability for

their actions.

Thank you for your inquiry. We hope you find these comments helpful. Should you have any
additional questions, please feel free to contact Jeff Brennan at (202) 326-' 688.

Sincerely,

Joseph J. Simons, Director
Jeffrey W. Brennan, Assistant Director
Bureau of Competition

R. Ted Cruz, Director A

John T. Dclacourt, Attorney
Office of Policy Planning
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Copies of the staff opinion letter are available from the FTC's Web site at http://www.ftc.ciov and
also from the FTC's Consumer Response Center, Room 130,600 Pennsylvania Avenue, N.W.,
Washington, D.C. 20580. The FTC's Bureau of Competition seeks to prevent business practices
that restrain competition. The Bureau carries out its mission by investigating alleged law violations
and, when appropriate, recommenoing that the Commission take formal enforcement action. To
notify the Bureau concerning particular business practices, call or write the Office of Policy and
Evaluation, Room 394, Bureau of Competition, Federal Trade Commission, 600 Pennsylvania
Ave, N.W., Washington. D.C. 20580, Electronic Mail: antitrust@ftc.gov; Telephone (202)
326-3300. For more information on the laws that the Bureau enforces, the Commission has
published "Promoting Competition, Protecting Consumers: A Plain English Guide to Antitrust
Lav/s,” which can be accessed at http.VAy.ww ftc.oov/bc/compoulde/index.htm.

MEDIA CONTACT:
Howard Shapiro,
Office of Public Affairs

202-326-2176

STAFF CONTACT:
Jeffrey W. Brennan

202-326-3688

(FTC Matter No.: V020003)

(http://www.ftc.gov/opa/2002/01/alaskaphysicians.htm)
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January 19, 2001

Senator Robin Taylor

Chair, Senate Judiciary Committee
State Capitol Building

Juneau, Alaska 99S01-11S2

Re: SB 37 —Physician Negotiations with Health Benefit Plans.

Dear Senator Taylor:

The State of Alaska, Department of Law submits tire following written comments
regarding SB 37. “An Act relating to collective negotiation by physicians with health benefit
plans; and to [allow] health benefit plan contracts with individual competing physicians.” This
bill is essentially identical to CS for Senate Bill 256 (Fin) introduced by Senator Kelly during the
Twenty-First Legislature in 2000. The following comments, therefore, are essentially the same
comments provided by the department to Senator Tim Kelly'last year, with minor modifications.

In general, the department has serious legal and policy concerns regarding the collective
negotiation aspects of this bill. We believe the bill, if passed, may result in substantial harm to
consumers in the form of increased health care costs and reduced health care options. Further,
the level of state involvement provided in the bill may not be sufficient under the state action
doctrine to immunize physicians from federal anti-trust enforcement.

I Purpose of Senate Bill 37.

Collective negotiations of price and price related terms by physicians is considered “per
sc” illegal price fixing in violation of state and federal antitrust laws. See Arizona v. Maricona
County Medical Society. 457 U.S. 332 (19S2). SB 37 attempts to displace free market
competition and allow competing physicians to collectively negotiate with health plans on non-
price and price terms of a contract under certain circumstances. The bill also attempts to provide
the physicians immunity from prosecution under federal antitrust laws, through the state action
doctrine, by establishing a review process of the negotiations and contracts through the Office of

the Attorney General.



JAN-19-01 FRI 17:21 COMMERCIAL SECTION FAX NO. 9072768554 P.03/18

January 19, 2001

Senator Robin Taylor
?aSe 2

Chair Senate Judiciary Committee

11 Issues relating to SB 37.

A. Harm to Consumers.

The Department of Law agrees with the concerns relating to collective negotiations by
physicians raised by Federal Trade Commission (FTC) representative. Richard Feinstein, in the
oral testimony given before the Finance Committee on February 25, 2000, and in the letters
submitted to the Committee dated May 13, 1999, and October 29, 1999, relating to collective
negotiation legislation in Texas and Washington. D.C. Those letters are attached. Since that
time, Texas legislation has been enacted, but not implemented because of serious issues related

to the drafting of regulations.

Specifically, according to the FTC, allowing physicians to collectively negotiate on price
terms will not ensure better carc for patients, and may result in substantial harm to consumers.
For instance, likely increased rates negotiated by physicians under negotiated contracts threatens
to raise health carc costs for individuals, employers, and state and federal governments, and may
reduce access to care and increase the number of uninsured. The FTC’s conclusions are based
on prior investigations and enforcement actions svhcrc similar results occurred when physicians
collectively negotiated price terms. See October 29. 1999 letter from FTC to Robert R. Rigsby,

Office of Corporate Counsel, Washington, D.C., pg. 2.

Further, as discussed by Robert Lolxr, Director, Alaska Department of Community and
Economic Development, Division of Insurance, in his March 30, 2000. letter submitted to the
Senate Finance Committee, a recent study conducted by Charles Rivers Associates, Inc..
estimates that private health insurance premiums would ijse by approximately 5 to 13 percent
under the pending federal legislation (H.R. 1304) permitting health care professionals to
negotiate collectively with health care plans. Based on this study, and Mr. Lohr’s discussions, it
can be assumed that Alaska will experience similar increased health carc costs as a result of
collective negotiations by physicians, absent adequate limits on rhe collective bargaining.

B. Limits on collective bargaining are not sufficient to protect consumers from
substantial harm.

1. Market share limits.

SB 37 provides that health plans must have substantial market power, defined as 15% of
the market share, before they will be subject to PI'ICE negotiations by physicians. Where a health

plan has less than 5% market share, the physician group may not exceed 30% of the market in
the physician’s geographic service area. NOﬂ-pI‘ICG ferms can be negotiated regardless of market

share.
Although the bill appears to make the concept of market power an important limitation on

physician’s ability to collectively negotiate price terms, these provisions are not based on
accepted concepts of market power in a legal or economic sense. Sec FTC letter dated October
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29, 1999. Specifically, a 15% market share is not ordinarily presumed to constitute market
power. Accordingly, even though a health plan may meet the presumption of market power
under the bill, it may not, in fact, have the market power which gives them the ability to reduce
prices below competitive levels. Absent a showing that actual market power is held by a health

plan, there is no justification for collective negotiations.

Further, the bill's limits on physician group size do not reflect the potential market power
(ability to raise prices) of physician groups. Currently, SB 37 lacks a cap on the market share of a
physician group when negotiating PI1CE ferms with a health plan that has greater than 5% of the
market share. This may result in a disproportionately large physician group (up to 100% of the
market share in a geographic market) negotiating with a small health plan ( as small as 5%
market share), resulting in substantial market power by the physicians. The limit on the market
share of physicians groups and the corresponding market share limit placed on health plans does
not necessarily reflect actual market POWEr, and may underestimate the economic clout of a

physician group which is dealing with a small health plan.

The bill attempts to cure the above problems by giving the Attorney General the authority
to limit the percentage of practicing physicians represented by an authorized third party. The
limitation provides, however, that the number of physicians, under any circumstance, cannot be
less than 30% of the market of practicing physicians in the geographic service area. This does
nothing to cure the problem, and the bill still provides the potential for a physician group to be
formed with significant economic clout. There is an exception in the bill which states the limit
does not apply if the market of practicing physicians in the geographic service area or proposed
geographic service area consists of 40 or fewer individuals. This leaves smaller towns such as
Barrow, Sitka, or Ketchikan vulnerable to physician groups Jthat could exercise market power.

2. Prohibition on bovcotts/concerted action.

Another limitation in SB 37 relates to the. prohibitions on boycotts and concerted action
by physicians. The two sections in the bill that address these provisions raise significant
questions of interpretation and may not offer adequate protections to consumers.

Section 23.50.020 (a) prohibits competing physicians from engaging in boycotts relating
to the non-price terms and conditions listed in that subsection. A similar prohibition is
conspicuously absent from the price and price related terms and conditions listed in subsection
(c). It is not clear whether tliis omission was purposeful. The effect is significant, however, in
that the prohibition on boycotts is absent for price and price related terms.

Subsection (k) of the bill, relating to concerted action by physicians, does not fully
correct the problem. Subsection (k) provides that new section 23.50.020 does not authorize
competing physicians to act in concert in response to a report issued by an authorized third party
related to the third party’s discussions or negotiations with a health benefit plan. First, this
section does not clearly prohibit concerted action, such as boycotts. It only states that it is not
authorized by the section. Subsection (k) needs to be amended to provide that conceited action
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is clearly prohibited, as it is in subsection (a). Second, the only conduct that is affected under
subsection (k) is concerted action IN reSPONSe 10 third party discussions/negotiations with health
plans. Concerted conduct by physicians Prior o, or durlng negotiations, is not affected by tbis
section. Therefore, for instance, a boycott or strike by physicians in response to a health plan’s
refusal to collectively negotiate with a physician gToup on price terms would not be prohibited

by this subsection.

Another issue, which must be clarified, relates to the definition of boycott. As the FTC
points out in its letter to the Washington D.C. Corporate Counsel, dated October 29, 1999, it is
unclear whether the boycott prohibition is intended to bar agreements not to deal with health
plans except on collectively-determined terms, or whether it would only prohibit agreements to
withhold services from third parties, in order to pressure health plans to accede to the contract
terms demanded by the physician group. Id at pg. 4. The bill needs to be clarified to indicate
which type of boycott is prohibited by this section, the former being the much more coercive
type of boycott which should not be allowed.

Even if the bill was amended, as suggested above, so that it was clear that all types of
boycotts and concerted action are prohibited, SB 37’s authorization of collective bargaining
would still present a serious risk of anticompetitive harm. The FTC has previously observed
that collective negotiations by nature convey an implied threat that if the health plan does not
agree to the terms presented by the physician group the plan will be unable to obtain agreements
with individual group members. [0 By immunizing agreements among physicians on the prices
and other terms they will accept from a health plan, SB 37 facilitates coordinated conduct among
physicians, such as collusive refusals to deal that, even though not authorized by the hill, would
be difficult *»> detect and prosecute, Because the purpose.of the bill is to allow physicians lo
exert leverage over health plans in order to get more favorable terms, prohibiting concerted
action by physicians would likely not eliminate the coercive force of collective bargaining, or
obviate concerns that the bill would increase the likelihood of concerted refusals to contract with

health plans. |d
C. Immunity Issues - State Action Doctrine

In order for collective private activity, such as proposed in this bill, to be shieldc from the
antitrust laws, the bill must satisfy the "state action doctrine” as set out in California Retail
Liquor Dealers Assn. V. Mid Cat Aluminum, Inc. 445 u.s. 97 (1950); Southern Motor Carriers
Racle Conference, Inc. v. United States. 471 u.s. 48 (1985) and FTC v. Ticor Title Ins. Co., 504
U.S. 621 (1992). Under this doctrine, antitrust liability is avoided only if (1) the challenged
action is the result of a clearly articulated and affirmatively ex-pressed state policy to supplant
competition, and (2) the action is “actively supervised” by the state. Actual State involvement,
not deference to private price fixing arrangements under the general auspices of state law, is the
precondition for immunity from federal law. TICOI, 504 U.S. at 621, 112 S. Ct. 2169, 2176- 77.

Active supervision, for the purpose of obtaining immunity under federal antitrust law
means the regulatory agency mu”t "have and exercise ultimate control over the challenged
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conduct.” Patrick v. Burget, 486 U.S. 94, 100 (198S). In this context the issue is whether “the
state has exeieised sufficient independent judgment and control so that the details of the rates or
prices have been established as a product of deliberate state intervention, not simply by
agreement among the parties.” TICO, 112 S. Ct. at 2177. The Court has held rhat a state did not
actively supervise price arrangements when it did not establish the prices, review the
reasonableness of the prices, monitor market conditions, or engage in any pointed reexamination

of the program. Midcal, 445 U.S. 92, 105-106 (1980).

Several aspects of the provisions of SB 37 raise questions as to the adequacy of state
supervision authorized by the bill, thereby reducing the likelihood that the legislation meets the
requirements of the state action doctrine immunizing physicians from prosecution under federal
antitrust Jaws. First, the limited nature of information that a third party representative must
provide to the Attorney General to obtain approval to negotiate raises the question as to the
extent the Attorney General can exercise sufficient independent judgment and control to make
the determinations required under the bill. For example, the Attorney General must determine
whether the third party has complied with the physician market share limits under the bill in
order to decide whether the proposed negotiations exceed the authority granted under the
chapter. The third party, however, is not required to provide any information necessary to make
such a determination, such as information relating the physicians they represent, their specialty

areas, market shares, etc,

Second, the bill imposes substantial responsibilities on the Attorney General to approve
or not approve a proposed negotiated contract, utilizing specific criteria, but provides only a very
short time frame (30 days) within which to make that fact intensive determination, and does not
require that the parries provide anj' information to the.Attorney General to moke such a
determination. Moreover, the regulatory scheme established by the bill contains no mechanism
for members of the public, or others affected by the decision, to offer evidence and argument
relating lo the costs or benefits of the proposed contracts. All of these factors suggest that no
substantive review is contemplated by the legislation, nor would the Attorney General be in a
position lo exercise independent judgment and control in determining the reasonableness of

negotiated terms of the contract.

Finally, rather than putting the burden on the proponents of a contract to demonstrate that
the proposed contract complies with the articulated standards, SB 37 puts the burden on tbe
Attorney General to make that determination without any information to assist in the review.
This is contrary to established legal principles that the party requesting a change from the status
qguo has the burden of proving rhat the requested action is justified. The proponents of a
negotiated contract are the entities with the information and knowledge necessary to establish
that the criteria have been met. SB 37’s failure to place the burden on the proponents of the
contract to demonstrate that the standards lor approval have been met is further indicia that a
substantive review of the contract terms is not contemplated by the legislation.
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For these reasons, it may be found that the level of state involvement provided in SB 37
may not be sufficient “active state supervision” under the stale action doctrine to immunize

physicians from federal antitrust enforcement.
D. Issues relating to Geographic Service Area

1 AS 23.50.020(d) refers to geographic service area, which is defined to mean the
“geographic area of the physicians seeking to jointly negotiate.” This definition raises a couple
of issues that need to be addressed. First, itisunclear what standards are to be used to determine
the geographic area of a physician under the definition. This will need to be clarified before an
accurate and consistent market share analysis can be performed under the bill. Second, a health
plan’s market share is calculated based on (he physician group’s geographic service area. It will
need to be confirmed that information can, in fact, be obtained about a health plan’s market share
within a particular physician group’s geographic service area. Ifir cannot, then the market share

analysis contemplated in the bill will not be able to be performed.

2. AS 23.50.020(h) - (j) provides standards for approval by the Attorney General of
a collective negotiation. A number of the standards, however, appear vague, making it
impossible lo determine what factors are contemplated under the standard and whether the
factors arc appropriate for the Attorney General's consideration. For instance, it is not clear
what sort of factors or terms would fall under the category “promotion of health carc
infrastructure and medical advancement” found in subsection (i)(3). Also, to provide a balanced
consideration of factors, the standards should be amended under subsection (j) to allow the
Attorney General to consider whether the proposed contract terms impose impediments or
decrease access to quality patient care, when weighing the anticompetitive effects of the contract

terms.
[11.  ERISA Preemption Issues.

The collective negotiation provisions of this bill apply to “health benefit plans” instead of
“health care insurers.” We understand that this wording was intended to include self-funded
health plans within the scope of the bill in addition to fully insured plans. This change, however,
raises a federal preemption issue under the Employee Retirement Income Security Act of 1974
(ERISA). ERISA preempts all state laws that relate to an employee benefit plan, which by
definition includes a “health benefit plan.” ERISA regulates the administration of employee
health care benefits as well as the structure of the plans. While there is case law that may seem
to narrow the breadth of the broad ERISA preemption, this bill is still a high risk of preemption
lo the extent thar the bill will affects the benefits and administration of a health benefit plan.
This risk can be avoided by restricting the application of the bill to entities traditionally regulated
under Alaska's insurance laws, which was the approach used by Texas in similar legislation

passed in 1999.
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V. Miscellaneous Issues.

Written testimony submitted to various committees last year, and proposed AS
23.50.020(f)(2) indicate that negotiation with an authorized third party is not mandatory for
health benefit plans. However, the language in proposed AS 23.50.020(c) and (d) imply that all
health benefit plans are required to negotiate with an authorized third party unless it can prove
that it does not have substantial market nower. The bill needs to clarify whether such

negotiations are voluntary or not.

By using the term “health benefit plan” in the bill, insurance companies are not subject to
the bill's requirements as may have been intended. If this is not the legislature's intent, then the
bill should be amended to chuify that insurers are subject to this bill.

If you have any questions regarding these written comments, please let us
know.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By:
Clyde E. Sniffcn, Jr.
Assistant Attorney General

cc: Members, Senate Judiciary Committee
Senator Pete Kelly
Mike Abbot, Office of the Governor
Robert Lohr, Division of Insurance
Deborah Bclir, Department of Law
Chrystal Smith. Department of Law
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
WASHINGTON. D.C. 20550
Bureau of Competition
William |. Baer, Director
Direct Dial
(202) 326-2932
May 13, 1999

The Honorable Rene 0. Oliveira
Texas House of Representatives

P.O. Box 2910
Austin, Texas 7576S-2910

Dear Representative Oliveira:

The Bureau of Competition of the Federal Trade Commission is pleased to respond to your
request, dated May 5,1999, for comment on Senate Bill 1468, "An Act Relating to the
Regulation of Physician Joint Negotiation" (SB 1468), which currently is being considered

by the Texas legislature.— The bill would permit competing physicians to jointly negotiate
contractual terms with health plans under certain circumsiances. Our understanding is that SB
1468 has been adopted by the Texas Senate, and that a vote on a similar measure is expected
in the House of Representatives in the very near future. Given the limited time available, we
highlight three concerns about the bill, but are not able tn provide a complete analysis of all

the issues that the bill raises.

The Commission has previously expressed serious concerns about the impact on consumer
welfare of a federal proposal to enact an antitrust exemptjon intended to authorize collective
negotiation between health service practitioners and health plans. In testimony before the
Committee on the Judiciary of the United States House of Representatives in July 1998, the
Commission opposed enactment of H.R. 4277, the "Quality Health-Care Coalition Act of
1998." The Commission stated that the exemption would immunize "a broad range of
anticompetitive joint conduct by physicians and other health carc professionals that could
seriously harm consumers and undermine efforts to promote high-quality, cost-effective
health care for consumers.” Furthermore, the Commission pointed out, the exemption would
impair innovation in health care financing and delivery', and reduce choices among alternative
health plans. Finally, the Commission noted that an antitrust exemption is not needed in order
to allow physicians collectively lo express their concerns about patient care and quality of
care issues that may arise from their participation in managed care plans, or to permit them to
enter into joint ventures that can offer belter alternatives to patients or to health plans. A copy
of the Commission's testimony is enclosed for your information.

The bill being considered by the Texas legislature differs from H.R. 4277 in various respects.
In contrast to the federal proposal, which would simply provide an antitrust exemption for
collective negotiations, SB 1468 requires some oversight of the negotiating process by the
Texas Attorney General. In addition, SB 1468 would limit to 10% the proportion of
physicians in a geographic area who could negotiate collectively, unless the Attorney General
approved inclusion ofa larger number in the group. The bill allows collective negotiation of
certain types of fee-related issues only where the Attorney General determines that the health

plan has substantial market power.

9072768554 P.06/15
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Itis not clear, however, to what extent these differences would reduce the potential for
anticompetitive effects otherwise likely to arise from the authorization of collective
bargaining among competing physicians. For example, the provision in Section 29.09(b) that
nojoint negotiation shall represent more than 10% of the licensed physicians in a defined
geographic area provides no significant limitation on the aggregation ofbargaining power by
many types of physician groups. For many medical specialities, a group including alt the
physicians in a particular speciality or subspeciality would constitute less than 10% of all
licensed physicians, and their combination in a single bargaining group could give them
significant market power over health plans'.» Although the bill permits the Attorney General
to raise or lower the percentage in particular cases, it does not provide any standards to guide
the Attorney General's decision. It is unclear, for example, whether the bill’s intent is that the
Attorney General limit bargaining groups to 10% of a properly defined antitrust market.
Without such a limitation, the 10% cap on the size of physician bargaining groups does not

protect against the risk of substantial consumer harm.

Second, itis not clear to what extent the bill's use of a health plan market power screen for
some types of collective bargaining would limit potential consumer harm. The bill prohibits
collective negotiation on certain specified fee-related issues, unless the Attorney General
determines that a health plan with which physicians are negotiating possesses "substantial
market power." However, the bill provides no standard for determining when substantial
market power will be deemed to exist. We are uncertain whether the intent is to have the
Attorney General apply established antitrust principles of market power analysis, or wherher
the reference in the bill's preamble to "imbalances” in bargaining power suggests some other
approach that would compare the bargaining power ofaplan to lhat of an individual
physician. In addition, the scope of arrangements to which the market power screen applies is
limited. For example, negotiating over formulation and application of physician
reimbursement methodology is not subject to the requirement that the health plan have
substantial market power, though such matters plainly can have a direct and substantial effect
on fee levels. Collective negotiation about other "non-price" issues also can have a
substantial effect on the cost of services that the plan covers, as well as limiting tire options
available to plans to meet consumer demand for high-quality and affordable health insurance.

Third, the bill imposes substantia), responsibilities on the Attorney General that could be
difficult to carry' out given the time frames provided in the bill and the fact-intensive nature
of the issues. Moreover, we note that the regulatory scheme established by the bill contains
no mechanism for members of the public, or others who stand to be affected by the Attorney
General's decision, to offer evidence and views pertaining to the costs and benefits of the
proposal or any of the underlying issues. In addition, the bill provides little guidance as to
how the discretion granted lo the Attorney General is to be exercised. For example, section
29.09(b) of the bill directs the Attorney General to approve a request to enter into joint
negotiation or a proposed contract if die applicants demonstrate that "the likely benefits
resulting from the joint negotiation or proposed contact outweigh the disadvantages
attributable to a reduction in competition" that may result, but it provides no criteria to guide
the Attorney General in evaluating benefits or disadvantages, or in weighing one against the

other. *-A
We hope you find these comments helpful. Should you have any additional questions
concerning this issue, please contact Richard Feinstein at 202-326 3688.

Sincerely yours,

http://www.ftc.gov/be/v990009.ht:

2/28/00 11:4S AV


http://www.ftc.gov/be/v990009.ht

JAN-19-01 FRI 17:34 COMMERCIAL SECTION FAX NO. 9072768554 P.08/15
Texas PhysicIIj"CoIIc’\ " 6Bargaining Letter to the Texas Legislature http:/lwww.ftc.gov/be/v990009.hr

William J. Baer

Enclosure

1. This letter represents the views of the staff of the Bureau of Competition of the Federal Trade Commission
and does not necessarily represent the views of the Commission or any individual Commissioner.

2. Physicians differ as to specialities and these individual specialties may constitute different product markets.
Moreover, relevant geographic markets may differ as to specialty.

3. The nature of the oversight actually exercised by the Attorney General is important to the question whether
private parties acting pursuant to the statute would be exempt from the federal antitrust laws by virtue of the
"state action doctrine.” The "state action doctrine" allows a state to override the national policy favoring
competition where the state legislature clearly articulates a policy to displace competition with regulation, and
state officials actively supervise private anticompetitive conduct. See ¢ aifornia RetailLiguor Dealers Ass'n V.
MidculAtuminum . . 445 U.S. 97 (19S0). The active supervision requirement "is designed to ensure that the
state action doctrine will shelter only the particular anticompetitive acts of private parties thatin the judgment
of the State, actually further state regulatoryrpolicies." patrick V.surget, 486 U.S. 94, 100 (1988). The question
to he addressed in any individual case, therefore, is "whether the State has exercised sufficient independent
judgment and control so that the details of the rates or prices have been established as a product of deliberate

state intervention, not simply by agreement among private parties." rederal Trade com mission V. Ticor Title
insurance co.. 504 U.S.621. 634-35 (1992). We note in particular that Section 29.09(c) of the bill provides that

an. approval of the initial filing for authorization to bargain collectively covers all subsequent negotiations
between the parties, apparently without regard to whether circumstances have changed such that the subsequent

bargaining might no longer qualify for approval.

2/2G/00 11:4S A
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g UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20559

Bureau of Culliyclilioil

Richard A. Feinsicin
Aaaiitant Director

Direct Dial

(202) 3260688 \

October 29, 1999

Robert R. Rigshy

Interim Corporation Counsel

Office of the Corporation Counsel
Government of the District of Columbia
441 Fourth Street, N.W., Tenth Floor North

Washington, D.C. 20001
Re: Physicians Negotiation Act of 1999

Dear Mr. Rigshy:

This letter is a response to your request for comment by Federal Trade Commission staff
on the "Physicians Negotiation Act of 1999," Bill No. 13-333 in the District of Columbia
Council. This bill is intended to permit competing physicians to engage in collective
bargaining with health plans. As is discussed below, the Commission has opposed
enactment of a bill currently before Congress, H.R. 1304, that would create an antitrust
exemption for collective negotiations between health care providers and health plans.
Such an exemption, the Commission stated, will not ensure better care for patients, and
threatens to raise health care costs and reduce access to care. In my view, the District of

Columbia proposal raises similar concerns.

In addition, it is doubtful that the D.C. bill in its current form would immunize physicians
from liability for conduct that violates the federal antitrust lav/s. State economic
regulation can immunize private parties from federal antitrust liability, but only where it
satisfies the requirements of the "state action" doctrine. It is unclear whether enactments
of the District of Columbia Council would be treated as equivalent to statutes of a state
legislature for purposes of the state action doctrine. Moreover, even assuming the Council
has the ability to confer state action immunity, the level of governmental involvement
called for in the bill falls far short of the "active state supervision" that the Supreme Court

has required to displace fedeiaf antitrust law.

Background

Antitrust law already allows doctors to collectively negotiate with health plans in various
circumstances in which consumers are likely to benefit. The Federal Trade Commission
and the Department of Justice have issued health care policy statements that emphasize
physicians' ability under the antitrust laws to organize networks and other joint
arrangements ro deal collectively with health plans and other purchasers.*-! In addition,
health carc professionals can, through their professional societies and other groups, jointly

ins/nn -4~ a*
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provide information and express opinions to health plans.” Legislative proposals to
permit collective bargaining by health care professionals, however, such as the one
pending in the District of Columbia, seek to authorize conduct that would otherwise
constitute unlawful price fixing or other serious antitrust violations.

The Commission's June 1999 testimony on H.R. 1304 before the House Judiciary
Committee explains its opposition to creating an antitrust exemption to allow otherwise
unlawful collective bargaining by competing health care providers. The Commission's
beliefthat such an exemption could cause serious harm -- to consumers, employers who
provide health care coverage for employees, and to federal, state, and local governments —
is based on its experience investigating the effects of numerous instances of collective
bargaining by competing health care providers. For example, the Commission, after a
joint investigation with the Commonwealth of Virginia, issued a consent order settling
charges that a group of physicians in Danville, Virginia, agreed on reimbursement rates
and other terms of dealing with health plans, and agreed not to deal with plans that did not
meet those terms.— The Commonwealth of Virginia collected 5170,000 in damages and
penalties for the increased costs the state was forced to bear in providing health care
benefits to its employees as a result of the physician group's conduct,-* Likewise, the
Commission took enforcement action against collective fee demands by pharmacists in
the State of New York that cost the state an estimated S7 million in increased health

benefits costs for state employees.”

Without antitrust enforcement to block such price fixing, the Commission stated, "we can
expect prices for health care services to rise substantially.” Raising health care costs and
making health insurance less affordable, the testimony observed, threatens to increase the
already substantial uninsured population, and thereby reduce access to health care
services. In addition, the Commission noted that the exemption could also allow
physicians to collectively demand terms from health plans that would make it difficult for
consumeis to choose to obtain services from allied health care providers, such as

nurse-midwives.

The Commission emphasized that immunizing collective bargaining would impose costs
without any guarantee that patients' interests in quality care would be served:

Collective bargaining rights are designed to raise the incomes and improve
working conditions of union members. The law protects the United Auto
Workers' right to bargain for higher wages and better working conditions, but
we do not rely on the UAW to bargain for safer cars. Congress addressed

those concerns in otherways.”

The Commission's testimony also pointed out that other approaches to improve quality
and protect consumers have been proposed that would not sacrifice the benefits of
competition by grantng collective bargaining rights to health care professionals, and
briefly described some of those proposals. A copy ofthe testimony (Attachment A) is

enclosed for your information.

| am also enclosing a copy of a letter from FTC staffdiscussing a collective bargaining
bill in Texas (Attachment B). The Idler notes that the Texas bill, while different in certain
respects from the federal proposal, still carries substantial potential for consumer harm.

The District of Columbia Dili

20f7


http://www.fte.Bov/bc/rigsby.htr

JAN-19-01 FRI 17:36 COMMERCIAL SECTION FAX NO. 9072768554 P. 11/15
Fcinitem-RiBfey Letter http:/mww.ftc.gQv/bc/rigshy.

The District of Columbia bill closely follows model state legislation on physician
collective negotiations developed by the American Medical Association. In fact, the bill
appears ;0 adopt all of the provisions ofthe AMA model except Section 1, mwhich is a
declaration of legislative purpose. I will first discuss a few issues regarding the scope of
conduct the bill seeks to authorize, and then analyze the question whether the bill would
be effective in creating immunity from federal antitrust law for private parties acting

pursuant to its provisions.
The Scope of Permitted Conduct

The collective bargaining permitted by the bill is subject to certain limitations not present
in the federal proposal, but these limitations are ambiguous in some important respects.
As aresult, itis difficult to ascertain the precise scope of conduct that the bill would seek
to authorize. In any event, however, the two primary ways that the bill limits collective
bargaining —the market share limitations and the ban on boycotts —appear to leave

consumers at risk of substantial harm.

First, the bill's reach depends in part on market shares of health plans and, io a lesser
extent, physician groups. It authorizes collective negotiation with health plans, but
negotiation over certain price-related terms is limited to situations in which the health plan
has "substantial market power," which, under the bill's terms, exists when a health plan's
market share exceeds 15%. In addition, under section 5(f), where a health plan has less
than a 5% market share, the physician group may not exceed 30% ofphysicians (or ofa

particular physician type or specialty) in the health plan service area.

Although the bill appears to make the concept of market power an important limitation on
some forms of collective bargaining, it is unclear how market shares are to be delineated
or applied. According to the bill, substantial market power exists if the health plan has a
15% share of any of the following: (1) the number of'covered lives as reported by the
insurance commissioner; (2) the actual number of consumers of prepaid comprehensive
health services; or (3) a particular "market segment.” to wit: "Medicare. Medicaid, or
commercial, managed care and health maintenance organization." Although category (1)
appears straightforward, it is unclear to us what is intended by the other two categories.
Moreover, it is not clear what geographic area would be used to calculate market shares, at
least with respect to categories (2) and (3), or which payers are to be included in the
market share calculations.

Aside from the ambiguity, however, the bill's provisions arc not based on accepted
concepts of market power in a legal or economic sense. Market power is, simply put, the
power to raise prices above competitive levels, or in the case of buyers, the ability to
reduce prices below competitive levels. Market share can indicate market power, but only
if based upon a properly defined market. Even if the bill's categories correctly identified
relevant markets, a 15% market share (let alone a share above 5%) is not a level ordinarily

presumed to constitute market powcr.” In addition, the bill does not take into account
case of entry in assessing market power, as antitrust analysis ordinarily would.

The limitation on the "market share" of physician groups negotiating with small health
plans (which sets a higher threshold for physician market power than for health plan
market power) also does not reflect market power, and may understate the economic clout
of aphysician group. The 30% share, limitation is based on the portion of physicians "in

M« f7 iMo/n/i » o
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tlic health plan service area or proposed service area." There isno reason, however, to
expect that a health plan service area would necessarily represent an appropriate
geographic market for the physician services in question. Indeed, geographic markets for
physician services may vary by specialty. A health plan service area could well be broader
that the geographic market for physician services, with the result that the 30% cap would
not prevent aggregation of physicians with substantial market power within the service
area negotiating with very small health plans.

The other major limitation in the bill, section 2(b), which provides that "Nothing herein
shall be construed to allow a'boycott," also raises significant questions of interpretation
and may not offer significant protection to consumers. First, its wording and placement
could be read to suggest that the limitation applies only to the conduct authorized in
Section 2, rather than the entire bill. If That were the case, other sections of the bill could
permit physicians to engage in boycotts. Second, the term "boycott" has been subject to
varying interpretations, in some cases being understood as collective refusals to deal to
force a party to accept terms, ‘md in others limited to refusals to deal with third parties to
pressure another party with whom the g'oup has adispute.” Itis unclear whether the bill
Is intended to bar agreements not to deal with health plans except on
collectively-determined terms, or whether it would only prohibit agreements to withhold
services from third parties (patients or others), in order to pressure health plans to accede
to the contract terms demanded by the physician group,

The federal collective bargaining bill excludes from its authorization "collective cessation
of services to parients” (i.e.. boycotts in the narrow sense), and the Commission in its
testimony (p.S) observed that "this limitation takes virtually nothing away from the
coercive power Lhe bill grants to providers." Furthermore, as the testimony explains, a
collective refusal to contract, if it did not force the health plan to capitulate to physician
demands for fee increases, could result in patients' having to pay medical bills out of their
own pockets, and thus would impose formidable obstacles to patients seeking care.

f
Even if it were clear that the D.C. bill would not protect physicians' concerted refusals to
deal with health plans, however, its authorization of collective bargaining would still
present a serious risk of anticompetitive harm. As the Commission has previously
observed, collective negotiations by their very' nature can convey an implicit threat that if
the health plan does not agree to terms acceptable to the physician group, the plan will be

unable to obtain agreements with group members.* By immunizing, and thereby
encouraging, agreements among physicians on the prices and other terms they will accept
from health plans, the bill would facilitate coordinated conduct among physicians, such as
collusive refusals to deal that, even though not immune, would be difficult to detect and
prosecute. | would also note that the analysis that accompanies the AMA model
legislation makes it clear that the bill's purpose is to allow physicians to exert "leverage”
over payers in order to obtain more favorable terms. Thus, excluding concerted refusals to
contract from the bill’s protections would not appear to eliminate the coercive force of
collective bargaining, or obviate concerns that the bill would increase the likelihood of

concerted refusals to contract.

| would also note that die analysis in the AMA model states thar. Section 2 allows
physicians to discuss managed care contract terms "free from the antitrust risk that
normally accompanies such collaborative activity." You may wish to advise Council
members that the antitrust laws do not prohibit the mere discussion of issues such as those
enumerated in Section 2 unaccompanied by agreements on the terms on which the
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physicians will deal. o
Immunity Issues

Under Lhejudicially-created "state action" doctrine, states may override the national policy
favoring competition and provide that aspects of their economies will be governed by state
regulation rather than market forces. States, however, may not 3imply authorize private
parties to violate the antitrust law s.”J Instead, a state must substitute its own control for
that of the market. To that end, the state legislature must clearly articulate a policy to
displace competition with regulation, and state officials must actively supervise the
privare anticompetitive conduct. See California Retail Liquor Dealers Assen v. Midcal
Aluminum, Inc., 445 U.S. 92 (1980).

A threshold issue is whether the District of Columbia is equivalent to a state for purposes
of the state action doctrine, or otherwise has the ability under federal law to create
antitrust immunity for private parries. 1 am not aware of any controlling authority on the

question, and 1am not in a position to offer an opinion.*-*-* It is, of course, a key question
to be resolved, because ifthe Council lacks authority to create antitrust immunity through
adoption of a requlatory scheme, physicians acting in reliance on the bill would be
exposed to significant risk of antitrust liability.

Assuming, however, that the Council has the authority to create state action immunity, the
critical question is whether the bill establishes a scheme with sufficiently active state
supervision of private conduct to satisfy the second prong of the state action test. The bill's
authorization of collective bargaining appears to satisfy the requirement of a state policy
to supplant competition. But in order for state supervision to be adequate for state action
purposes, state officials must "have and exercise ultimate control over the challenged
anticompetitive conduct." Patrick v. Bnrget. 486 U.S. 94, 100 (1988). On this second

requirement for immunity, the bill falls far short.

Section 6 of the bill provides that the representative who will negotiate on behalf of
physicians must obtain approval from the Mayor to undertake negotiations. The Mayor is
to witlihold approval if "the proposed negotiations would exceed the authority granted
under this act." Section 6(b). The Mayor is to make this determination within 30 days
based on information identifying the representative, its plans and procedures, and "a brief
report” identifying the proposed subject matter of the negotiations and the expected
benefits to be achie ed. In addition, the representative must furnish for the Mayor's
approval, prior to dissemination, a copy of "all communications to be made to physicians
related to negotiations, discussions, and health plan offers.” The bill does not grant the
Mayor the power to review and disapprove contract terms or other matters on the ground
that they arc unreasonable, unjust, or otherwise contrary to the interests of consumers.

The Supreme Court has made it clear that the active supervision standard is a rigorous
one, designed to ensure that ail anticompetitive act of a private party is shielded from
antitrust liability only when "the State has effectively made [the challenged] conduct its
own." Patrick at 106. It isnot met where the reviewing state official does not evaluate the
substantive merits of the private action. 7d. at 102-105. Thus, the Court has held that a
state did not actively supervise price arrangements when it did not establish the prices,
review the reasonableness ofprices, monitor market conditions, or engage in any "pointed
reexamination" of the program. midcal, 445 U.S. at 105-106. Active supervision requires
that the state exercise "sufficient independent judgment and control so that the details of
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the rates or prices liave been established as a product of deliberate state intervention, not:
aimply by agreement among private parties." Federal Trade Commission V. Ticor Title
Insurance Co., 504 U.S.621, 634-35 (1992).

The apparently limited nature of the Mayor's authority to review and approve the
authorized private conduct alone makes the bill on its face inadequate to establish active

supervision. Other aspects of the bill also raise questions as to the adequacy of
supervision. For example, the limited nature of information that a physician representative
must provide to obtain approval would raise questions as to the extent to which
government officials have exercised "sufficient independentjudgment and control.”
Indeed, it is unclear that the Mayor would even have sufficient information to determine
whether the group's negotiations complied with the market share limitations of the bill. In
addition, the bill’s failure to specify a standard against which the Mayor would evaluate
proposed collective bargaining activities further suggests that no substantive review is

contemplated.

Parties claiming immunity under the state action doctrine bear the burden of establishing
that they are entitled to such immunity. Thus, should the Council desire to go forward
with a collective bargaining bill, it will be important to ensure that the bill establishes a

regulatory scheme that meets the rigorous requirements that the Supreme Court has
established. Otherwise, physicians relying on the bill's provisions to provide antitrust
immunity would risk exposure to potentially significant financial liability for their actions.

tf 4- *

| hope you find these comments helpful. The views expressed in this lerter, of course, do
not necessarily represent the views of the Commission or any individual Commissioner.
Should you have any additional questions, feel free to contaci me at 202-326-36SS.

Sincerely,

Richard A. Fcinstcin
Assistant Director

Attachments
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1 see Statements of Antitrust Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CCH) * 13,151
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¢ Sof Statements of Antitrust Enforcement Policy in Health Care, supra note 1

3. Physicians Group, Inc., 120 F.T.C. 567 (1995) (consent order).
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1999) at 10.

7. See, e.g.. Statement 8 of Statements of Antitrust Enforcement Policy in Health Care, supra note 1
(establishing antitrust “safety 2one" for physician networkjoint ventures that constitute 20 percent or less of

the physicians in each physician specialty In the relevant geographic market)

S, Sec Hartford Fire Insurance Co. v. California, 509 U.S. 764 (1993). In Hartford, which construed the
meaning of the term "boycott" for purposes of the McCarran-Ferguson Act, Justice Scalia, writing for the
majority, distinguished between boycotts and "concerted agreements to seek particular terms in particular
transactions,” which he termed "cartelization.” 1d. at 801-S02. A boycott, Justice Scalia wrote, is limited to a
refusal to deal with a party in order to obtain an objective collateral to the boycoticis* relationship with that
party. Id. at 801. He also pointed to a distinction in labor law between a strike, i.e., a collective refusal to
deal with an employer to obtain better contract terms from that employer, and a boycott, involving a work
stoppage designed to put pressure on some other employer.

9. See Michigan State xVledical Society, 101 F.T.C. 191, 296 n.32 (19S3) ("tl*argaining process itself
carries the implication of adverse consequences if a satisfactory agreement cannot be obtained"); see also
Preferred Physicians Inc., 110 F.T.C. 157, 160 (19S8) (consent order) (threat of adverse consequences

inherent in collective negotiations)..

10. Parker v. Brown, 341 U.S. 351 (1943) ("a state does not give immunity to those who violate the
Sherman Act by authorizing them to violate it, or declaring that their action is lawful").

11. In American Telephone & Telegraph Co. v Eastern Pay Phones, Inc.., 7G7 F. Supp. 1335 (E.D. Va.
1991), the court ruled that a regulatory scheme of the District of Columbia did not provide stare action
immunity, without discussinﬁ whether the District stands on the same footing as states with resFect to the
state action doctrine. An earlier case (arising prior to Congress' grant to the District of home rule powers)
involving the Districr of Columbia Annury Board, a governmental entity, evaluated antitrust immunity
claims with reference the Board's federal enabling legislation. SeeHecht v. Pro-Foothall, Inc., 444 F.2d 931

(D.C. Cir 1971).
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DEPARTMENT OF JUSTICE AND FEDERAL TRADE COMMISSION STATEMENTS OF
ANTITRUST ENFORCEMENT POLICY IN HEALTH CARE

INTRODUCTION

In September 1993, the Department of Justice and the Federal Trade Commission (the "Agencies", issued
six statements of their antitrust enforcement policies regarding mergers and various joint activities in the
health care area. The six policy statements addressed: (1) hospital mergers; (2) hospital joint ventures
involving high-technology or other expensive medical equipment; (3) physicians’provision ol information
to purchasers of health care services; (4) hospital participation in exchanges of price and cost information:
(5) health care providers'joint purchasing arrangements; and (6) physician network joint ventures. The
Agencies also committed to issuing expedited Department of Justice business reviews and Federal Trade
Commission advisory opinions in response to requests for antitrust guidance on specific proposed conduct

involving the health care industry.

The 1993 policy statements and expedited specific Agency guidance were designed to advise the health
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care community in a time of tremendous change, and to address, as completely as possible, the problem of
uncertainty concerning the Agencies' enforcement policy that some had said might deter mergers, joint
ventures, or other activities that could lower health care costs. Sound antitrust enforcement, of course,

continued to protect consumers against anticompetitive activities.

When the Agencies issued the 1993 health care antitrust enforcement policy statements, they recognized
that additional guidance might be desirable in the areas covered by those statements as well as in other
health care areas, and committed to issuing revised and additional policy statements as warranted. In light
of the comments the Agencies received on the 1993 statements and the Agencies' own experience, the
Agencies revised and expanded the health care antitrust enforcement policy statements in September 1994,
The 1994 statements, which superseded the 1993 statements, added new statements addressing hospital
joint ventures involving specialized clinical or other expensive health care services, providers' collective
provision of fee-related information to purchasers of health care services, and analytical principles relating
to a broad range of health care provider networks (termed "multiprovider networks"), and expanded the

antitrust "safety zones" for several other statements.

Since issuance of the J994 statements, health care markets have continued to evolve in response to
consumer demand and competition in the marketplace. New arrangements and variations on existing
arrangements involving joint activity by health care providers continue to emerge to meet consumers’,
purchasers', and payers' desire for more efficient delivery of high quality health care services. During this
period, the Agencies have gained additional experience with arrangements involving joint provider
activity. As a result of these developments, the Agencies have decided to amplify the enforcement policy
statement on physician network joint ventures and the more general statement on multiprovider networks.

In these revised statements, the Agencies continue to analyze all types of health care provider networks
under general antitrust principles. These principles are sufficiently flexible to take into account the
particular characteristics of health care markets and the rapid changes that are occurring in those markets.
The Agencies emphasize that it is not their intent to treat such networks either more strictly or more
leniently than joint ventures in other industries, or to favor any particular procompetitive organization or
structure of health care delivery over other forms that consumers may desire. Rather, their goal is to ensure
a competitive marketplace in which consumers will have the benefit of high quality, cost-effective health
care and a wide range of choices, including new provider-controlled networks that expand consumer

choice and increase competition.

The revisions to the statements on physician network joint ventures and multiprovider networks are
summarized below. In addition to these revisions, various changes have been made to the language of both
statements to improve their clarity. No revisions have been made to any of the other statements.

Physician Network .Joint Ventures

The revised statement on physician network joint ventures provides tin expanded discussion of the antitrust
principles that apply to such ventures. The revisions focus on the analysis of networks that fall outside the
safety zones contained in the existing statement, particularly those networks that do not involve the sharing
of substantial financial risk by their physician participants. The revised statement explains that where
physicians' integration through the network is likely to produce significant efficiencies, any agreements on
price reasonably necessary to accomplish the venture's procompetitive benefits will be analyzed under the

rule of reason.

The revised statement adds three hypothetical examples to further illustrate the application of these
principles: (I)a physician network joint venture that does not involve the sharing of substantial financial
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risk, bui receives rule of reason treatment due to the extensive integration among its physician participants;
(2) a network that involves both risk-sharing and non-risk-sharing activities, and receives rule of reason
treatment; and (3) a network that involves little or no integration among its physician participants, and is

per se illegal.

T safety zones for physician network joint ventures remain unchanged, but the revised statement
identifies additional types of financial risk-sharing arrangements that can qualify a network for the safety
zones. It also further emphasizes two points previously made in the 1994 statements. First, the
enumeration in the statements of particular examples of substantial financial risk sharing does not
foreclose consideration of other arrangements through which physicians may share substantial financial
risk. Second, a physician network that falls outside the safety zones is not necessarily anticompetitive.

Multiprovider Networks

In 1994, the Agencies issued a new statement on multiprovider health care networks that described the
general antitrust analysis of such networks. The revised statement on multiprovider networks emphasizes
that it is intended to articulate general principles relating to a wide range of health care provider networks.
Many of the revisions to this statement reflect changes made to the revised statement on physician network
joint ventures. In addition, four hypothetical examples involving PHOs ("physician-hospital
organizations"), including one involving "messenger model" arrangements, have been added.

Safety Zones and Hypothetical Examples

Most of the nine statements give health care providers guidance in the form of antitrust safety zones, which
describe conduct that the Agencies will not challenge under the antitrust laws, absent extraordinary
circumstances. The Agencies are aware that some parties have interpreted the safety zones as defining the
limits ofjoint conduct that is permissible under the antitrust laws. This view is incorrect. The inclusion of
certain conduct within the antitrust safety zones does not imply that conduct falling outside the safety
zones is likely to be challenged by the Agencies. Antitrust analysis is inherently fact-intensive. The safety
zones arc designed to require consideration of only a few factors that are relatively easy to apply, and to
provide the Agencies with a high degree of confidence that arrangements falling within them are unlikely
to raise substantial competitive concerns. Thus, the safety zones encompass only a subset of provider
arrangements that the Agencies are unlikely to challenge under the antitrust laws. The statements outline
the analysis the Agencies will use to review conduct that falls outside the safety zones.

Likewise, the statements' hypothetical examples concluding that the Agencies would not challenge the
particular arrangement do not mean that conduct varying from the examples is likely to be challenged by
the Agencies. The hypothetical examples are designed to illustrate how the statements’general principles
apply to specific situations. Interested parties should examine the business review letters issued by the
Department of Justice and the advisory opinions issued by the Federal Trade Commission and its staff for
additional guidance on the application and interpretation of these statements. Copies of those letters and
opinions and summaries of the letters and opinions are available from the Agencies at the mailing and

Internet addresses listed at the end of the statements.

The statements also set forth the Department of Justice's business review procedure and the Federal Trade
Commission's advisory opinion procedure under which the health care community can obtain the
Agencies' antitrust enforcement intentions regarding specific proposed conduct on an expedited basis. The
statements continue the commitment of the Agencies to respond to requests for business reviews or
advisory opinions from the health care community no later than 90 days after all necessary information is
received regarding any matter addressed in the statements, except requests relating to hospital mergers
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outside the antitrust safely zone and multiprovider networks. The Agencies also will respond to business
review or advisory opinion requests regarding mulliprovider networks or other non-merger heJth care
matters within 120 days after all necessary information is received. The Agencies intend to work closely
with persons making requests to clarify what information is necessary and to p ovide guidance throughout
the process. The Agencies continue this commitment to expedited review in an effort to reduce antitrust
uncertainty for the health care industry in what the Agencies recognize is a time of fundamental change.

The Agencies recognize the importance of antitrust guidance in evolving health care contexts.
Consequently, the Agencies continue their commitment to issue additional guidance as warranted.

]. STATEMENT OF DEPARTMENT OF JUSTICE AND FEDERAL TRADE COMMISSION
ENFORCEMENT POLICY ON MERGERS AMONG HOSPITALS

Introduction

Most hospital mergers and acquisitions ("mergers”) do not present competitive concerns. While careful
analysis may be necessary to determine the likely competitive effect of a particular hospital merger, the
competitive effect of many hospital mergers is relatively easy to assess. This statement sets forth an
antitrust safety zone for certain mergers in light of the Agencies' extensive experience analyzing hospital
mergers. Mergers that fall within the antitrust safety zone will not be challenged by the Agencies under the
antitrust laws, absent extraordinary circumstances.” This policy statement also briefly describes the
Agencies' antitrust analysis of hospital mergers that fall outside the antitrust safety zone.

A. Antitrust Safety Zone: Mergers Of Hospitals That Will Not Be Challenged, Absent Extraordinary
Circumstances, By The Agencies

The Agencies will not challenge any merger between two general acute-care hospitals where one of the
hospitals (1) has an average of fewer than 100 licensed heds over the three most recent years, and (2) has
an average daily inpatient census of fewer than 40 patients over the three most recent years, absent
extraordinary circumstances. This antitrust safety zone will not apply if that hospital is less than 5 years

old.

The Agencies recognize that in some cases a general acute care hospital with fewer than 100 licensed beds
and an average daily inpatient census of fewer than 40 patients will be the only hospital in a relevant
market. As such, the hospital does not compete in any significant way with other hospitals. Accordingly,
mergers involving such hospitals are unlikely to reduce competition substantially.

The Agencies also recognize that many general acute care hospitals, especially rural hospitals, with fewer
than 100 licensed beds and an average daily inpatient census of fewer than 40 patients are unlikely to
achieve the efficiencies that larger hospitals enjoy. Some of those cost-saving efficiencies may be realized,

however, through a merger with another hospital.

B. The Agencies' Analysis Of Hospital Mergers That Fall Outside The Antitrust Safety Zone
Hospital mergers that fall outside the antitrust safety zone are not necessarily anticompetitive, and may be

procompetitive. The Agencies' analysis of hospital mergers follows the five steps set forth in the
Department of Justice/ Federal Trade Commission 1992 Horizontal Merger Guidelines.
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are likely to be national or at least regional in scope. Thus, while County and SMC might well account for
more than 35 percent of the total sales of many hospital supplies in Smalltown or Rural County, they and
the other hospitals in Big City that will participate in the arrangement together would likely not account for
significant peicentages of sales in the actual relevant markets. Thus, the first criterion for inclusion in the
safely zone is likely to be satisfied.

The Agencies would then inquire whether the supplies to be purchased jointly account for less than 20
percent of the total revenues from all products and services sold by each of the competing hospitals that
participate in the arrangement. In this case, County and SMC are competing hospitals, but this second
criterion for inclusion in the safety zone is also likely to be satisfied, and the Agencies would not challenge

the joint purchasing arrangement.

*k*

Hospitals or other health care providers that are considering joint purchasing arrangements and are unsure
of the legality of their conduct under the antitrust laws can take advantage of the Department of Justice's
expedited business review procedure forjoint ventures and information exchanges announced on
December 1, 1992 (58 Fed. Reg. 6132 (1993)) or the Federal Trade Commission's advisory opinion
procedure contained at 16 C.F.R. 1.1-1.4 (1993). The Agencies will respond to a business review or
advisory opinion request on behalf of health care providers considering ajoint purchasing arrangement
within 90 days after all necessary information is submitted. The Department's December 1, 1992
announcement contains specific guidance as to the information that should be submitted.

8. STATEMENT OF DEPARTMENT OF JUSTICE AND FEDERAL TRADE COMMISSION
ENFORCEMENT POLICY ON PHYSICIAN NETWORK JOINT VENTURES

Introduction

In recent years, health plans and other purchasers of health care services have developed a variety of
managed care programs that seek to reduce the costs and assure the quality of health care services. Many
physicians and physician groups have organized physician network joint ventures, such as individual
practice associations ("IPAs"), preferred provider organizations ("PPOs"), and other arrangements to

market their services to these plans.” Typically, such networks contract with the plans to provide
physician services to plan subscribers at predetermined prices, and the physician participants in the
networks agree to controls aimed at containing costs and assuring the appropriate and efficient provision of
high quality physician services. By developing and implementing mechanisms that encourage physicians to
collaborate in practicing efficiently as part of the network, many physician network joint ventures promise
significant procompetitive benefits for consumers of health care services.

As used in this statement, a physician network joint venture is a physician-controlled venture in which the
network's physxian participants collectively agree on prices or price-related terms and jointly market their

servicesOther types of health care network joint ventures are not directly addressed by this

statement.?

This statement of enforcement policy describes the Agencies' antitrust analysis of physician network joint
ventures, and presents several examples of its application to specific hypothetical physician network joint
ventures. Before describing the general antitrust analysis, the statement sets forth antitrust safety zones that
describe physician network joint ventures that are highly unlikely to raise substantial competitive concerns,
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and therefore will not be challenged by the Agencies under the antitrust laws, absent extraordinary
circumstances.

The Agencies emphasize that merely because a physician network joint venture does not come within a
safety zone in no way indicates that it is unlawful under the antitrust laws. On the contrary, such
arrangements may be procompetitive and lawful, and many such arrangements have received favorable
business review letters or advisory opinions from the Agencies.*” The safety zones use a few factors that
are relatively easy to apply, to define a category of ventures for which the Agencies presume r.0
anticompetitive harm, without examining competitive conditions in the particular case. A determination
about the lawfulness of physician netw'ork joint ventures that fall outside the safety zones must be made on
a case-by-case basis according to general antitrust principles and the more specific analysis described in

this statement.

A. Antitrust Safety Zones

This section describes those physician network joint ventures that will fall within the antitrust safety zones
designated by the Agencies. The antitrust safety z. :es differ for "exclusive" and "non-exclusive" physician
netw'ork joint ventures. In an "exclusive" venture, the network’s physician participants are restricted in
their ability to, or do not in practice, individually contract or affiliate with other network joint ventures or
health plans. In a "non-exclusive" venture, on the other hand, the physician participants in fact do, or are
available to, affiliate with other networks or contract individually with health plans. This section explains
how' the Agencies will determine w'hether a physician netw'ork joint venture is exclusive or non-exclusive.
It also illustrates types of arrangements that can involve the sharing of substantial financial risk among a
network's physician participants, which is necessary for a network to come within the safety zones.

V-* 1, Exclusive Physician Network Joint Ventures That The Agencies Will Not Challenge, Absent
| Extraordinary Circumstances

The Agencies will not challenge, absent extraordinary circumstances, an exclusive physician network joint
venture whose physician participants share substantial financial risk and constitute 20 percent or less of the

physicians” in each physician specially with active hospital staff privileges who practice in the relevant
geographic market/2” In relevant markets with fewer than five physicians in a particular specialty, an
exclusive physician network joint venture otherwise qualifying for the antitrust safety zone may include
one physician from that specialty, on a non-exclusive basis, even though the inclusion of that physician
results in the venture consisting of more than 20 percent of the physicians in that specialty.

2. Non-Exclusive Physician Network Joint Ventures That The Agencies Will Not Challenge, Absent
Extraordinary Circumstances

The Agencies will not challenge, absent extraordinary circumstances, a non-exclusive physician network
joint venture whose physician participants share substantial financial risk and constitute 30 percent or less
of the physicians in each physician specially with active hospital staff privileges who practice in the
relevant geographic market. In relevant markets with fewer than four physicians in a particular specialty, a
non-exclusive physician network joint venture otherwise qualifying for the antitrust safety zone may
include one physician from that specialty, even though the inclusion of tiiat physician results in

the venture consisting of more than 30 percent of the physicians in that specialty.

3. Indicia O fNon-Exclusivity
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Because of the different market share thresholds for the safety zones for exclusive and non-exclusive
physician network joint ventures, the Agencies caution physician participants in a non-exclusive physician
network joint venture to be sure that the network is non-exclusive in fact and not just in name. The
Agencies will determine whether a physician network joint venture is exclusive or non-exclusive by its
physician participants' activities, and not simply by the terms of the contractual relationship. In making that
determination, the Agencies will examine the following indicia of non-exclusivity, among others:

(1) that viable competing networks or managed care plans with adequate physician participation currently
exist in the market;

(2) that physicians in the network actually individually participate in, or contract with, other networks or
managed care plans, or there is other evidence of their willingness and incentive to do so;

(3) that physicians in the network earn substantial revenue from other networks or through individual
contracts with managed care plans;

(4) the absence of any indications of significant de-participation from other networks or managed care
plans in the market; and (5) the absence of any indications of coordination among the physicians in the
network regarding price or other competitively significant terms of participation in other networks or

managed care plans.

Networks also may limit or condition physician participants' freedom to contract outside the network in
ways that fall short of a commitment of full exclusivity. If those provisions significantly restrict the ability
or willingness of a network's physicians to join other networks or contract individually with managed care
plans, the network will be considered exclusive for purposes of the safety zones.

4, Sharing Ofsubstantial Financial Risk By Physicians In A Physician Network Joint Venture

To qualify for either antitrust safety zone, the participants in a physician network joint venture must share
substantial financial risk in providing all the services that are jointly priced through the network.A1

The safety zones are limited to networks involving substantial financial risk sharing not because such risk
sharing is a desired end in itself, but because it normally is a clear and reliable indicator that a physician

network involves sufficient integration by its physician participants to achieve significant efficiencies.®
Risk sharing provides incentives for the physicians to cooperate in controlling costs and improving quality
by managing the provision of services by network physicians.

The following are examples of some types of arrangements through which participants in a physician
network joint venture can share substantial financial risk:”"

(1) agreement by the venture to provide services to a health plan at a "capitated” raie: "

(2) agreement by the venture to provide designated services or classes of services to a health plan for a
predetermined percentage of premium or revenue from the plan;”

(3) use by the venture of significant financial incentives for its physician participants, as a group, to
achieve specified cost-containmenl goals. Two methods by which the venture can accomplish this are:

(@) withholding from all physician participants in the network a substantial amount of the compensation
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due lo them, with distribution of that amount to the physician participants based on group performance in
meeting the cost-containment goals of the network as a whole; or

(b) establishing overall cost or utilization targets for the network as a whole, with the network’s physician
participants subject to subsequent substantial financial rewards or penalties based on group performance in
meeting the targets; and

(4) agreement by the venture to provide a complex or extended course of treatment that requires the
substantial coordination of care by physicians in different specialities offering a complementary mix of
services, for a fixed, predetermined payment, where the costs of that course of treatment for any individual
patient can vary greatly due to the individual patient's condition, the choice, complexity, or length of

treatment, or other factors.*”

The Agencies recognize that new types of risk-sharing arrangements may develop. The piseeding
examples do not foreclose consideration of other arrangements through which the participants in a
physician network joint venture may share substantial financial risk in the provision of medical services
through the network.»* Organizers of physician networks who are uncertain whether their proposed
arrangements constitute substantial financial risk sharing for purposes of this policy statement are
encouraged to take advantage of the Agencies' expedited business review and advisory opinion procedures.

B. The Agencies' Analysis Of Physician Network Joint Ventures That Fall Outside The Antitrust
Safety Zones

Physician network joint ventures that fall outside the antitrust safety zones also may have the potential to
create significant efficiencies, and do not necessarily raise substantial antitrust concerns. For example,
physician network joint ventures in which the physician participants share substantial financial risk, but
which involve a higher percentage of physicians in a relevant market than specified in the safety zones,

may be lawful if they are not anticompetitive on balance.” Likewise, physician network joint ventures
that do not involve the sharing of substantial financial risk also may be lawful if the physicians’integration
through the joint venture creates significant efficiencies and the venture, on balance, is not anticompetitive.

The Agencies emphasize that it is not their intent to treat such networks either more strictly or more
leniently than joint ventures in other industries, or to favor any particular procompetitive organization or
structure of health care delivery over other forms that consumers may desire. Rather, their goal is to ensure
a competitive marketplace in which consumers will have the benefit of high quality, cost-effective health
care and a wide range of choices, including new provider-controlled networks that expand consumer

choice and increase competition.

1. Determining When Agreements Among Physicians In A Physician Network Joint Venture Are
Analyzed Under The Pule O fReason

Antitrust law treats naked agreements among competitors that fix prices or allocate markets as per sc
illegal. Where competitors economically integrate in ajoint venture, however, such agreements, if
reasonably necessary to accomplish the procompetitive benefits of the integration, are analyzed under the
rule of reason.In accord with general antitrust principles, physician network joint ventures will be
analyzed under the rule of reason, and will not be viewed as per sc illegal, if the physicians' integration
through the network is likely to produce significant efficiencies that benefit consumers, and any price
agreements (or other agreements that would otherwise be per se illegal) by the network physicians are

reasonably necessary to realize those efficiencies.A*
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Where ihe participants in a physician network joint venture have agreed to share substantia] financial risk
as defined in Section A.4. of this policy statement, their risk-sharing arrangement generally establishes
both an overall efficiency goal for the venture and the incentives for the physicians to meet that goal. The
setting of price is integral to the venture's use of such an arrangement and therefore warrants evaluation

under the rule of reason.

Physician network joint ventures that do not involve the sharing of substantial financial risk may also
involve sufficient integration to demonstrate that the venture is likely to produce significant efficiencies.
.Such integration can be evidenced by the network implementing an active and ongoing program to
evaluate and modify practice patterns by the network's physician participants and create a high degree of
interdependence and cooperation among the physicians to control costs and ensure quality. This program
may include: (1) establishing mechanisms to monitor and control utilization of health care services that are
designed to control costs and assure quality of care; (2) selectively choosing network physicians who are
likely to further these efficiency objectives; and (3) the significant investment of capital, both monetary
and human, in the necessary infrastructure and capability to realize the claimed efficiencies.

The foregoing are not, however, the only types of arrangements that can evidence sufficient integration to
warrant rule of reason analysis, and the Agencies will consider other arrangements that also may evidence
such integration. However, in all cases, the Agencies' analysis will focus on substance, rather than form, in
assessing a network's likelihood of producing significant efficiencies. To the extent that agreements on
prices to be charged for the integrated provision of services are reasonably necessary to the verdure's
achievement of efficiencies, they will be evaluated under the rule of reason.

In contrast lo integrated physician network joint ventures, such as these discussed above, there have been
arrangements among physicians that have taken the form of networks, but which in purpose or effect were
little more than efforts by their participants to prevent or impede competitive forces from operating in the
market. These arrangements are not likely to produce significant procompetitive efficiencies. Such
arrangements have been, and will continue to be, treated as unlawful conspiracies or cartels, whose price

agreements are per se illegal.

Determining that an arrangement is merely a vehicle to fix prices or engage in naked anticompetitive
conduct is a factual inquiry that must be done on a case-by-case basis to determine the arrangement's true
nature and likely competitive effects. However, a variety of factors may tend to corroborate a network's
anticompetitive nature, including: statements evidencing anticompetitive purpose; a recent history of
anticompetitive behavior or collusion in the market, including efforts to obstruct or undermine the
development of managed care; obvious anticompetitive structure of the network (e.g., a network
comprising a very high percentage of local area physicians, whose participation in the network is
exclusive, without any plausible business or efficiency justification); the absence of any mechanisms with
the potential for generating significant efficiencies or otherwise increasing competition through the
network; the presence of anticompetitive collateral agreements; and the absence of mechanisms to prevent
the network's operation from having anticompetitive spillover effects outside the network.

2. Applying The Rule O fReason

A rule of reason analysis determines whether the formation and operation of the joint venture may have a
substantial anticompetitive effect and. if so, whether that potential effect is outweighed by any
procompetitive efficiencies resulting from the joint venture. The rule of reason analysis lakes into account
characteristics of the particular physician network joint venture, and the competitive environment in which
it operates, that bear on the venture's likely effect on competition.
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A deiermination about the lawfulness of a network's activity under the. rule of reason sometimes can be
reached without an extensive inquiry under each step of the analysis. For example, a physician network
joint venture that involves substantial clinical integration may include a relatively small percentage of the
physicians in the relevant markets on a non-exclusive basis. In that case, the Agencies may be able lo
conclude expeditiously that the network is unlikely to be anticompetitive, based on the competitive
environment in which it operates. In assessing the competitive environment, the Agencies would consider
such market factors as the number, types, and size of managed care plans operating in the area, the extent
of physician participation in those plans, and the economic importance of the managed care plans to area
physicians. see infra Example 1 Alternatively, for example, if a restraint that facially appears to be of a
kind that would always or almost always tend to reduce output or increase prices, but has not been
considered per se unlawful, is not reasonably necessary to the creation of efficiencies, the Agencies will

likely challenge the restraint without an elaborate analysis of market definition and market pow er/?

The steps ordinarily involved in a rule of reason analysis of physician network joint ventures are set forth
below.

Step one: Define the relevant market. The Agencies evaluate the competitive effects of a physician

network joint venture in each relevant market in which it operates or has substantial impact. In defining the
relevant product and geographic markets, the Agencies look to what substitutes, as a practical matter, are
reasonably available to consumers for the services in question.” The Agencies will first identify the
relevant services that the physician network joint venture provides. Although all services provided by each
physician specialty might be a separate relevant service market, there may be instances in which significant
overlap of services provided by different physician specialties, or in some circumstances, certain
nonphysician health care providers, justifies including services from more than one physician specialty or
category of providers in the same market. For each relevant service market, the relevant geographic market
will include all physicians (or other providers) who are good substitutes for the physician participants in

the joint venture.

Step two: Evaluate the competitive effects ofthe physician joint venture. The Agencies examine the

structure and activities of the physician network joint venture and the nature of competition in the relevant
market to determine whether the formation or operation of the venture is likely to have an anticompetitive
effect. Two key areas of competitive concern are whether a physician network joint venture could raise the
prices for physician services charged to health plans above competitive levels, or could prevent or impede

the formation or operation of other networks or plans.

In assessing whether a particular network arrangement could raise prices or exclude competition, the
Agencies will examine whether the network physicians collectively have the ability and incentive to
engage in such conduct. The Agencies will consider not only the proportion of the physicians in any
relevant market who are in the network, but also the incentives faced by physicians in the network, and
whether different groups of physicians in a network may have significantly different incentives that would
reduce the likelihood of anticompetitive conduct. The Department of Justice has entered into final
judgments that permit a network to include a relatively large proportion of physicians in a relevant market
where the percentage of physicians with an ownership interest in the network is strictly limited, and the
network subcontracts with additional physicians under terms that create a sufficient divergence of
economic interest between the subcontracting physicians and the owner physicians so that the owner
physicians have an incentive to control the costs to the network of the subcontracting physicians/?
Evaluating the incentives faced by network physicians requires an examination of the facts .md
circumstances of each particular case. The Agencies will assess whether different group.-* of physicians in
the network actually have significantly divergent incentives that would override any shared interest, such
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as the incentive to profit from higher fees for their medical services. The Agencies will also consider
whether the behavior of network physicians or other market evidence indicates that the differing incentives
among groups of physicians will not prevent anticompetitive conduct.

If. in the relevant market, there are many other networks or many physicians who would be available to
form competing networks or to contract directly with health plans, it is unlikely that the joint venture
would raise significant competitive concerns. The Agencies will analyze the availability of suitable
physicians to form competing networks, including the exclusive or non-exclusive nature of the physician

network joint venture.

The Agencies recognize that the competitive impact of exclusive arrangements or other limitations on the
ability of a network's physician participants to contract outside the network can vary greatly. For example,
in some circumstances exclusivity may help a network serve its subscribers and increase its physician
participants' incentives to further the interests of the network. In other situations, however, the
anticompetitive risks posed by such exclusivity may outweigh its procompetitive benefits. Accordingly,
the Agencies will evaluate the actual or likely effects of particular limitations on contracting in the market
situation in which they occur.

An additional area of possible anticompetitive concern involves the risk of "spillover" effects from the
venture. For example, ajoint venture may involve the exchange of competitively sensitive information
among competing physicians and thereby become a vehicle for the network's physician participants to
coordinate their activities outside the venture. Ventures that are structured to reduce the likelihood of such
spillover are less likely to result in anticompetitive effects. For example, a network that uses an outside
agent to collect and analyze fee data from physicians for use in developing the netwoik's fee schedule, and
avoids the sharing of such sensitive information among the network's physician participants, may reduce
concerns that the information could be used by the network's physician participants to set prices for
services they provide outside the network.

Step three: Evaluate the impact ofprocompetitive efficien cies This Step requires an examination of the
joint venture's likely procompetitive efficiencies, and the balancing of these efficiencies against any likely
anticompetitive effects. The greater the venture's likely anticompetitive effects, the greater must be the
venture's likely efficiencies. In assessing efficiency claims, the Agencies focus on net efficiencies that will
be derived from the operation of the network and that result in lower prices or higher quality to consumers.
The Agencies will not accept claims of efficiencies if the parties reasonably can achieve equivalent or
comparable savings through significantly less anticompetitive means. Inmaking this assessment, however,
the Agencies will not search for a theoretically least restrict've alternative that is not practical given

business realities.

Experience indicates that, in general, more significant efficiencies are likely to result from a physician
network joint venture's substantial financial risk sharing or substantial clinical integration. However, the
Agencies will consider a broad range of possible cost savings, including improved cost controls, case
management and quality assurance, economies of scale, and reduced administrative or transaction costs.

In assessing the likelihood that efficiencies will be realized, the Agencies recognize that competition is one
of the strongest motivations for firms to lower prices, reduce costs, and provide higher quality. Thus, the
greater the competition facing the network, the more likely it is that the network will actually realize
potential efficiencies that u'ould benefit consumers.

Stepfour: Evaluation ofcollateralagreements. This step examines whether the physician network joint
venture includes collateral agreements or conditions that unreasonably restrict competition and are unlikely
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lo contribute significantly to the legitimate purposes of the physician network joint venture. The Agencies
will examine whether the collateral agreements are reasonably necessary to achieve the efficiencies sought
by the joint venture. For example, if the physician participants in a physician network joint venture agree
on the prices they will charge patients who are not covered by the health plans with which their network
contracts, such an agreement plainly is not reasonably necessary to the success of the joint venture and is

an antitrust violation.” Similarly, attempts by a physician network joint venture to exclude competitors
or classes of competitors of the network's physician participants from the market could have
anticompetitive effects, without advancing ai.y legitimate, procompetitive goal of the network. This could
happen, for example, if the network facilitated agreements among the physicians to refuse to deal with
such competitors outside the network, or to pressure other market participants to refuse to deal with such

competitors or deny them necessary access to key facilities.
C. Examples Of Physician Network Joint Ventures

The following are examples of how the Agencies would apply the principles set forth in this statement to
specific physician network joint ventures. The first three are new examples: 1) a network involving
substantial clinical integration, that is unlikely to raise significant competitive concerns under the rule of
reason; 2) a network involving both substantial financial risk-sharing and non-risk-sharing arrangements,
which would be analyzed under the rule of reason; and 3) a network involving neither substantial financial
risk-sharing nor substantial clinical integration, and whose price agreements likely would be challenged as
per se unlawful. The last four examples involve networks that operate in a variety of market settings and
with different levels of physician participants; three are networks that involve substantial financial
risk-sharing and one is a network in which the physician participants do notjointly agree on, or negotiate,

price.
7. Physician Network Joint Venture Involving Clinical Integration

Charlestown is a relatively isolated, medium-sized city. For the purposes of this example, the services
provided by primary care physicians and those provided by the different physician specialties each
constitute a relevant product market; and the relevant geographic market for each of them is Charlestown.

Several HMOs and other significant managed care plans operate in Charlestown. A substantial proportion
of insured individuals are enrolled in these plans, and enrollment in managed care is expected to increase.
Many physicians in each of the specialties participate in more than one of these plans. There is no
significant overlap among the participants on the physician panels of many of these plans.

A group of Charlestown physicians establishes an IPA to assume greater responsibility for managing the
cost and quality of care rendered to Charlestown residents who are members of health plans. They hope to
reduce costs while maintaining or improving the quality of care, and thus to attract more managed care

patients to their practices.

The IPA will implement systems to establish goals relating to quality and appropriate utilization of
services by IPA participants, regularly evaluate both individual participants' and the network's aggregate
performance with respect to those goals, and modify individual participants' actual practices, where
necessary, based on those evaluations. The IPA will engage in case management, preauthorization of some
services, and concurrent and retiospective review of inpatient stays. In addition, the IPA is developing
practice standards and protocols io govern treatment and utilization of services, and it will actively review
the caie rendered by each doctor in light of these standards and protocols.

There is asignificant investment of capital to purchase the information systems necessary to gather

ol 51 4/9/2(102 2:12 I'M


http://www.ftc.gov/repons/lilih3s.him

DOJIFI'C Statements of Antitrust Enforcement Policy in Health Care http:/Avww.ftc.j.’ov/repor»s/hlih3s.htm

30 0l M

aggregate and individual data on the cost, quantity, and nature of services provided or ordered by the IPA
physicians; to measure performance of the group and the individual doctors against cost and quality
benchmarks; and to monitor patient satisfaction. The IPA will provide payers with detailed reports on the
cost and quantity of services provided, and on the network's success in meeting its goals.

The IPA will hire a medical director and a support staff to perform the above functions and lo coordinate
patient care in specific cases. The doctors also have invested appreciable time in developing the practice
standards and protocols, and will continue actively to monitor care provided through the IPA. Network
participants who fail to adhere to the network's standards and protocols will be subject to remedial action,

including the possibility of expulsion from the network.

The IPA physicians will be paid by health plans on a fee-for-servicc basis; the physicians will not share
substantial financial risk for the cost of services rendered to covered individuals through the network. The
IPA will retain an agent to develop a fee schedule, negotiate fees, and contract with payers on behalf of the
venture. Information about what participating doctors charge non-network patients will not be
disseminated to participants in the IPA, and the doctors will not agree on the prices they will charge

patients not covered by IPA contracts.

The IPA is built around three geographically dispersed primary care group practices that together account
for 25 percent of the primary care doctors in Charlestown. A number of specialists to whom the primary
care doctors most often refer their patients also are invited to participate in the IPA. These specialists are
selected based on their established referral relationships with the primary care doctors, the quality of care
provided by the doctors, their willingness to cooperate with the goals of the IPA, and the need to provide
convenient referral services to patients of the primary care doctors. Specialist services that are needed less
frequently will be provided by doctors who are not IPA participants. Participating specialists constitute
from 20 to 35 percent of the specialists in each relevant market, depending on the specialty. Physician
participation in the IPA is non-exclusive. Many IPA participants already do and are expected to continue to
participate in other managed care plans and earn substantial income from those plans.

Competitive Analysis

Although the IPA does not fall within the antitrust safety zone because the physicians do not share
substantial financial risk, the Agencies would analyze the IPA under the rule of reason because it offers the
potential for creating significant efficiencies and the price agreement is reasonably necessary to realize
those efficiencies. Prior to contracting on behalf of competing doctors, the IPA will develop and invest in
mechanisms to provide cost-effective quality care, including standards and protocols to govern treatment
and utilization of services, information systems to measure and monitor individual physician and aggregate
network performance, and procedures to modify physician behavior and assure adherence to network
standards and protocols. The network is structured to achieve its efficiencies through a high degree of
interdependence and cooperation among its physician participants. The price agreement, under these

circumstances, is subordinate to and reasonably necessary to achieve these objectives.”)

Furthermore, the Agencies would not challenge under the rule of reason the doctors' agreement to establish
and operate the IPA. in conducting the rule ol reason analysis, the Agencies would evaluate the likely
competitive effects of the venture in each relevant market. In this case, the IPA does not appear likely to
limit competition in any relevant market either by hampering the ability of health plans to contract
individually with area physicians or with other physician network joint ventures, or by enabling the
physicians to raise prices above competitive levels. The IPA does not appear to be overinclusive: many
primary care physicians and specialists are available to other plans, and the doctors in the IPA have been
selected to achieve the network's procompetitive potential. Many IPA participants also participate in other
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managed care plans and are expected to continue to do so in the future. Moreover, several significant
managed care plans are not dependent on the IPA participants to offer their products to consumers. Finally,
the venture is structured so that physician participants do not share competitively sensitive information,
thus reducing the likelihood of anticompetitive spillover effects outside the network where the physicians
still compete, and the venture avoids any anticompetitive collateral agreements.

Since the venture is not likely to be anticompetitive, there is no need for further detailed evaluation of the
ventuie's potential for geneiating procompetitive efficiencies. For these reasons, the Agencies would not
challenge the joint venture. However, they would reexamine this conclusion and do a more complete
analysis of the procompetitive efficiencies if evidence of actual anticompetitive effects were to develop.

2. Physician Network Joint Venture Involving Risk-Sharing And Non-Risk-Sharing Contracts

An IPA has capitation contracts with three insurer-developed HMOs. Under its contracts with the HMOs,
the IPA receives a set fee per member per month for all covered services required by enrollees in a
particular health plan. Physician participants in the IPA are paid on a fee-for-service basis, pursuant to a
fee schedule developed by the IPA. Physicians participate in the IPA on a non-exclusive basis. Many of the
IPA’s physicians participate in managed care plans outside the IPA, and earn substantial income from those

plans.

The IPA uses a variety of mechanisms to assure appropriate use of services under its capitation contracts
so that it can provide contract services within its capitation budgets, In part because the IPA has managed
the provision of care effectively, enrollment in the HMOs has grown to the point where HMO patients are

a significant share of the IPA doctors' patients.

The three insurers that offer the HMOs also offer PPO options in response to fie request of employers who
want to give their employees greater choice of plans. Although the capitation contracts are a substantial
majority of the IPA's business, it also contracts with the insurers to provide services to the PPO programs
on a fee-for-service basis. The physicians are paid according to the same fee schedule used to pay them
under the IPA's capitated contracts. The IPA uses the same panel of providers and the same utilization
management mechanisms that are involved in the HMO contracts. The IPA has tracked utilization for
HMO and PPO patients, which shows similar utilization patterns for both types of patients.

Competitive Analysis

Because the IPA negotiates and enters into both capitated and fee-for-service contracts on behalf on its
physicians, the venture is not within a safety zone. However, the IPA's HMO contracts are analyzed under
the rule of reason because they involve substantial financial risk-sharing. The PPO contracts also are
analyzed under the rule of reason because there are significant efficiencies from the capitated arrangements
that carry over to the fee-for-service business. The IPA's procedures for managing the provision of care
under its capitation contracts and its related fee schedules produce significant efficiencies; and since those
same procedures and fees are used for the PPO contracts and result in similar utilization patterns, they will
likely result in significant efficiencies for the PPO arrangements as well.

3. Physician Network Thatls Per Se Unlawful

A group of physicians in Clarksville forms an IPA to contract with managed care plans. There is some
limited managed care presence in the area, and new plans have announced their interest in entering. The
physicians agree that the only way they can effectively combi*: the power of the plans and protect
themselves from low fees and intrusive utilization review is to organize and negotiate with the plans
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collectively through the IPA, rather than individually.

Membership in the IPA is open lo any licensed physician in Clarksville. Members contribute $2,000 each
to fund the legal fees associated with incorporating the IPA and its operating expenses, including the salary
of an executive director who will negotiate contracts on behalf of the IPA. The IPA will enter only into
fee-for-service contracts. The doctors will not share substantial financial risk under the contracts. The
Contracting Committee, in consultation with the executive director, develops a fee schedule.

The IPA establishes a Quality Assurance and Utilization Review Committee. Upon recommendation of
this committee, the members vote to have the IPA adopt two basic utilization review parameters: strict
limits on documentation to be provided by physicians to the payers, and arbitration of disputes regarding
plan utilization review decisions by a committee of the local medical society. The IPA refuses to contract
with plans that do not accept these utilization review parameters. The IPA claims to have its own
utilization review/quality assurance programs in development, but has taken very few steps to create such a
program. It decides to rely instead on the hospital's established peer review mechanisms.

Although there is no formal exclusivity agreement, IPA physicians who are approached by managed care
plans seeking contracts refer the plans to the IPA. Except for some contracts predating the formation of the
IPA, the physicians do not contract individually with managed care plans on terms other than those set by

the IPA.

Competitive Analysis

This IPA is merely a vehicle for collective decisions by its physicians on price and other significant terms
of dealing. The physicians' purpose in forming the IPA is to increase their bargaining power with payers.
The IPA makes no effort to selectively choose physicians who are likely to further the network's
achievement of efficiencies, and the IPA involves no significant integration, financial or otherwise. IPA
physicians' participation in the hospital's general peer review procedures does not evidence integration by
those physicians that is likely to result in significant efficiencies in the provision of services through the
IPA. The IPA does not manage the provision of care or offer any substantial potential for significant
procompetitive efficiencies. The physicians are merely collectively agreeing on prices they will receive for
services rendered under IPA contracts and not to accept certain aspects of utilization review that they do

not like.

The physicians' contribution of capital to form the IPA does not make it a legitimate joint venture. In some
circumstances, capital contributions by an IPA's participants can indicate that the participants have made a
significant commitment to the creation of an efficiency-producing competitive entity in the market.”
Capital contributions, however, can also be used to fund a cartel. The key inquiry is whether the
contributed capital is being used to further the network's capability to achieve substantial efficiencies. In
this case, the funds are being used primarily to support the joint negotiation, and not to achieve substantial
procompetitive efficiencies. Thus, the physicians' agreement to bargain through the joint venture will be

treated as per se illegal price fixing.

4. Exclusive Physician Network Joint Venture With Financial Risk-Sharing Anil Comprising More
Than Twenty Percent O fPhysicians With Active Admitting Privileges At A Hospital

County Scat is a relatively isolated, medium-sized community of about 350.000 residents. The closest
town is 50 miles away. County Seat has five general acute care hospitals that offer a mix of basic primary,

secondary, and tertiary care services.
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Five hundred physicians have medical practices based in County Scat, and all maintain active admitting
privileges at one or more of County Seat's hospitals. No physician from outside County Seat has any type
of admitting privileges at a County Seat hospital. The physicians represent 10 different specialties and are
distributed evenly among the specialties, with 50 doctors practicing each specialty.

One hundied physicians (also distributed evenly among specialties) maintain active admitting privileges at
County Seat Medical Center. County Seat's other 400 physicians maintain active admitting privileges at
other County Seat hospitals.

Half of County Seat Medical Center's 100 active admitting physicians propose to form an IPA to market
their services to purchasers of health care services. The physicians are divided evenly among the
specialties. Under the proposed arrangement, the physicians in the network joint venture would agree lo
meaningful cost containment and quality goals, including utilization review, quality assurance, and other
measures designed to reduce the provision of unnecessary care to the plan's subscribers, and a substantial
amount (in this example 20 percent) of the compensation due to the network's physician participants would
be withheld and distributed only if these measures are successfully met. This physician network joint
venture would be exclusive: Its physician participants would not be free to contract individually with
health plans or to join other physician joint ventures.

A number of health plans that contract selectively with hospitals and physicians already operate in County
Seat. These plans and local employers agree that other County Seat physicians, and the hospitals lo which
they admit, are good substitutes for the active admitting physicians and the inpatient services provided at
County Seat Medical Center. Physicians with medical practices based outside County Seat, however, are
not good substitutes for area physicians, because such physicians would find it inconvenient to practice at
County Seat hospitals due to the distance between their practice locations and County Seat.

Competitive Analysis

A key issue is whether a physician network joint venture, such as this IPA, comprising 50 percent of the
physicians in each specialty with active privileges at one of five comparable hospitals in County Seat
would fall within the antitrust safety zone. The physicians within the joint venture represent less than 20

percent of all the physicians in each specialty in County Seat.

County Seat is the relevant geographic market for purposes of analyzing the competitive effects of this
proposed physician joint venture. Within each specialty, physicians with admitting privileges at area
hospitals are good substitutes for one another. However, physicians with practices based elsewhere are not

considered good substitutes.

For purposes of analyzing the effects of the venture, all of the physicians in County Seat should be
considered market participants. Purchasers of health care services consider all physicians within each
specialty, and the hospitals at which they have admitting privileges, to be relatively interchangeable. Thus,
in this example, any attempt by the joint venture's physician participants collectively to increase the price
of physician services above competitive levels would likely lead third-party purchasers to recruit
non-network physicians at County Seat Medical Center or other area hospitals.

Because physician network joint venture participants constitute less than 20 percent of each grcup of
specialists in County Seat and agree to share substantial financial risk, this proposed joint venture would

fall within the antitrust safety zone.

5. Physician Network Joint Venture With Financial Risk-Sharing And A Utrge Percentage O f
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Physicians In A Relatively Small Community

Smalltown has a p>,/ulation of 25,000, a single hospital, and 50 physicians, most of whom are family
practitioners. All of the physicians practice exclusively in Smalltown and have active admitting privileges
at the Smalltown hospital. The closest urban area, Big City, is located some 35 miles away and has a
population of 500,000. A little more than half of Smalltown’s working adults commute to work in Big
City. Some of the health plans used by employers in Big City are interested in extending their network of
providers to Smalltown to provide coverage for subscribers who live in Smalltuwn, but commute to work
in Big City (coverage is to include the families of commuting subscribers). However, the number of
commuting Smalltown subscribers is a small fraction of the Big City employers' total workforce.

Responding to these employers' needs, a few health plans have asked physicians in Smalltown to organize
a non-exclusive IPA large enough to provide a reasonable choice to subscribers who reside in Smalltown,
but commute to work in Big City. Because of the relatively small number of potential enrollees in
Smalltown, the plans prefer to contract with such a physician network joint venture, rather than engage in
what may prove to be a time-consuming series of negotiations with individual Smalltown physicians to

establish a panel of physician providers there.

A number of Smalltown physicians have agreed to form a physician network joint venture. The joint
venture will contract with health plans to provide physician services to subscribers of the plans in
exchange for a monthly capitation fee paid for each of the plans' subscribers. The physicians forming this
joint venture would constitute about half of the total number of physicians in Smalltown. They would
represent about 35 percent of the town's family practitioners, but higher percentages of the town's general
surgeons (50 percent), pediatricians (50 percent), and obstetricians (67 percent). The health plans that
sep'e Big City employers say that the IPA must have a large percentage of Smalltown physicians to
provide adequate coverage for employees and their families in Smalltown and in a few scattered rural
communities in the immediate area and to allow the doctors to provide coverage for each other.

In this example, other health plans already have entered Smalltown, and contracted with individual
physicians. They have made substantial inroads with Smalltown employers, signing up a large number of
enrollees. None of these plans has had any difficulty contracting with individual physicians, including
many who would participate in the proposed joint venture.

Finally, the evidence indicates that Smalltown is the relevant geographic market for all physician services.
Physicians in Big City are not good substitutes for a significant number of Smalltown residents.

Competitive Analysis

This proposed physician network joint venture would not fall within the antitrust safety zone because it
would comprise over 30 percent of the physicians in a number of relevant specialties in the geographic
market. However, the Agencies would not challenge the joint venture because a rule of reason analysis
indicates that its formation would not likely hamper the ability of health plans to contract individually with
area physicians or with other physician network joint ventures, or enable the physicians to raise prices
above competitive levels. In addition, the joint venture's agreement to accept capitated fees creates
incentives for its physicians to achieve cost savings.

That health plans have requested formation of this venture also is significant, for it suggests that the joint
venture would offer additional efficiencies. In this instance, it appears to be a low-cost method for plans to
enter an area without investing in costly negotiations to identify and contract with individual physicians.
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Moreover, in small markets such as Smalltown, it may he necessary for purchasers of health care services
to contract with a relatively large number of physicians to provide adequate coverage and choice for
enrollees. For instance, if there were only three obstetricians in Smalltown, it would not be possible for a
physician network joint venture offering obstetrical services to have less than 33 percent of the
obstetricians in the relevant area. Furthermore, it may be impractical to have less than 67 percent in the
plan, because two obstetricians may be needed in the venture to provide coverage for each other.

Although the joint venture has a relatively large percentage of some specialties, it appears unlikely to
present competitive concerns under the rule of reason because of three factors: (1) the demonstrated ability
of health plans to contract with physicians individually; (2) the possibility that other physician network
joint ventures could be formed; and (3) the potential benefits from the coverage to be provided by this
physician network joint venture. Therefore, the Agencies would not challenge the joint venture.

6. Physician Network Joint Venture With financial Risk Sharing And A Large Percentage O f
Physicians In A Small, Rural County

Rural County has a population of 15,000, a small primary care hospital, and ten physicians, including
seven general and family practitioners, an obstetrician, a pediatrician, and a general surgeon. All of the
physicians are solo practitioners. The nearest urban area is about 60 miles away in Big City, which has a
population of 300.000, and three major hospitals to which patients from Rural County are referred or
transferred for higher levels of hospital care. However, Big City is too far away for most residents of Rural
County routinely to use its physicians for services available in Rural County.

Insurance Company, which operates throughout the state, is attempting to offer managed care programs in
all areas of the state, and has asked the local physicians in Rural County to form an IPA to provide services
under the program to covered persons living in the County. No other managed care plan has attempted to

enter the County previously.

Initially, two of the general practitioners and two of the specialists express interest in forming a network,
but Insurance Company says that it intends to market its plan to the larger local employers, who need
broader geographic and specialty coverage for their en.j oyees. Consequently, Insurance Company needs
more of the local general practitioners and the one remaining specialist in the IPA to provide adequate
geographic, specially, and backup coverage to subscribers in Rural County. Eventually, four of the seven
general practitioners and the one remaining specialist join the IPA and agree to provide services to
Insurance Company's subscribers, under contracts providing for capitation. While the physicians'
participation in the IPA is structured to be non-exclusive, no other managed care plan has yet entered the
local market or approached any of the physicians about joining a different provider panel. In discussing the
formation of the IPA with Insurance Company, a number of the physicians have made clear their intention
to continue to practice outside the IPA and have indicated they would be interested in contracting
individually with other managed care plans when those plans expand into Rural County.

Competitive Analysis

This proposed physician network joint venture would not fall within the antitrust safety zone because it
would comprise over 30 percent of the general practitioners in the geographic market. Under the
circumstances, a rule of reason analysis indicates that the Agencies would not challenge the formation of
the joint venture, for the reasons discussed below.

For purposes of this analysis, Rural County is considered the relevant geographic market. Generally, the
Agencies will closely examinejoint ventures that comprise a large percentage of physicians in the relevant
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market. However, in this case, the establishment of the IPA and its inclusion of more than half of the
general practitioners and all of the specialists in the network is the result of the payer's expressed need to
have more of the local physicians in its network to sell its product in the market. Thus, the level of
physician participation in the network does not appear to be overinelusive, but rather appears to be the
minimum necessary to meet the employers' needs.

Although the IPA has more than half of the general practitioners and all of the specialists in it, under the
particular circumstances this does not, by itself, raise sufficient concerns of possible foreclosure of entry
by other managed care plans, or of the collective ability to raise prices above competitive levels, to warrant
antitrust challenge to the joint venture by the Agencies. Because it is the first such joint venture in the
county, there is no way absolutely to verify at the outset that the joint venture in fact will be non-exclusive.
However, the physicians' participation in the IPA is formally non-exclusive, and they have expressed a
willingness to consider joining other managed care programs if they begin operating in the area. Moreover,
the three general practitioners who are not members of the IPA are available to contract with other
managed care plans. The IPA also wul established with participation by the local area physicians at the
request of Insurance Company, indicating that this structure was not undertaken as a means for the
physicians to increase prices or prevent entry of managed care plans.

Finally, the joint venture can benefit consumers in Rural County through the creation of efficiencies. The
physicians have jointly put themselves at financial risk to control the use and cost of health care services
through capitation. To make the capitation arrangement financially viable, the physicians will have to
control the use and cost of health care services they provide under Insurance Company's program. Through
the physicians' network joint venture, Rural County residents will be offered a beneficial product, while
competition among the physicians outside the network will continue.

Given these facts, the Agencies would not challenge the joint venture. If, however, it later became apparent
that the physicians' participation in the joint venture in fact was exclusive, and consequently other
managed care plans that wanted to enter the market and contract with some or all of the physicians at
competitive terms were unable to do so, the Agencies would re-examine the joint venture's legality. The
joint venture also would raise antitrust concerns if it appeared that participation by most of the local
physicians in the joint venture resulted in anticompetitive effects in markets outside the joint venture, such
as uniformity of fees charged by the physicians in their solo medical practices.

1. Physician Network Joint Venture With No Price AgreementAnd Involving All OfThe Physicians In
A Small, Rural County

Rural County has a population of 10,000, a small primary care hospital, and six physicians, consisting of a
group practice of three family practitioners, a general practitioner, an obstetrician, and a general surgeon.
The nearest urban area is about 75 miles away in Big City, which has a population of 200,000, and two
major hospitals to which patients from Rural County are referred or transferred for higher levels of hospital
care. Big City is too far away, however, for most residents of Rural County to use for services available in

Rural County.

Healthcare, a managed care plan headquartered in another state, is thinking of marketing a plan to the
larger employers in Rural County. However, it finds that the cost of contracting individually with
providers, administering the system, and overseeing the quality of care in Rural County is too high on a per
capita basis to allow it to convince employers to switch from indemnity plans to its plan. Healthcare
believes its plan would be more successful if it offered higher quality and better access to care by opening
a clinic in the northern part of the county where no physicians currently practice.
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All of the local physicians approach HealthCare about contracting with their recently-formed,
non-exclusive, IPA. The physicians are willing to agree through their IPA to provide services at the new
clinic that HealthCare will establish in the northern part of the county and to implement the utilization
review procedures that HealthCare has adopted in other parts of the state.

HealthCare wants to negotiate with the new IPA. It believes that the local physicians collectively can
operate the new clinic more efficiently than it can from its distant headquarters, but HealthCare also
believes that collectively negotiating with all of the physicians will result in it having to pay higher fees or
capitation rates. Thus, it encourages the IPA to appoint an agent to negotiate the non-fee related aspects of
the contracts and to facilitate fee negotiations with the group practice and the individual doctors. The
group practice and the individual physicians each will sign and negotiate their own individual contracts
regarding fees and will unilaterally determine whether to contract with HealthCare, but will agree through
the IPA to provide physician, administrative, and utilization review services. The agent will facilitate these
individual fee negotiations by discussing separately and confidentially with each physician the physician's
fee demands and presenting the information to HealthCare. No fee information will be shared among the

physicians.
Competitive Analysis

For purposes of this analysis, Rural County is considered the relevant geographic market. Generally, the
Agencies are concerned with joint ventures that comprise all or a large percentage of the physicians in the
relevant market. In this case, however, the joint venture appears on balance to be procompetitive. The
potential for competitive harm from the venture is not great and is outweighed by the efficiencies likely to

be generated by the arrangement.

The physicians are not jointly negotiating fees or engaging in other activities that would be viewed as per
se antitrust violations. Therefore, the IPA would be evaluated under the rule of reason. Any possible
competitive harm would be balanced against any likely efficiencies to be realized by the venture to see
whether, on balance, the IPA is anticompetitive or procompetitive.

Because the IPA is non-exclusive, the potential for competitive harm from foreclosure of competition is
reduced. Its physicians are free to contract with other managed care plans or individually with HealthCare
if they desire. In addition, potential concerns over anticompetitive pricing are minimized because
physiclans will continue lo negotiate prices individually. Although the physicians are jointly negotiating
non-price terms of the contract, agreement on these terms appears to be necessary to the successful
operation of the joint venture. The small risk of anticompetitive harm from this venture is outweighed by
the substantial procompetitive benefits of improved quality of care and access to physician services that
the venture will engender. The new clinic in the northern part of the county will make it easier for residents
of that area to receive the care they need. Given these facts, the Agencies would not challenge the joint

venture.
#H>

Physicians who are considering forming physician network joint ventures and are unsure of the legality of
their conduct under the antitrust laws can take advantage of the Department of Justice's expedited business
review procedure announced on December 1, 1992 (58 Fed. Reg. 6132 (1993)) or the Federal Trade
Commission's advisory opinion procedure contained at 16 C.F.R. 1.1-1.4 (1993). The Agencies will
respond to a business review or advisory opinion request on behalf of physicians who are considering
forming a network joint venture within 90 days after all necessary information is submitted. The
Department's December 1, 1992 announcement contains specific guidance about the information that
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should be submitted.

9. STATEMENT OF DEPARTMENT OF JUSTICE AND FEDERAL TRADE
COMMISSION ENFORCEMENT POLICY ON MULTIPROVIDER NETWORKS

Introduction

The health care industry is changing rapidly as it looks for innovative ways to control costs and efficiently
provide quality services. Health care providers are forming a wide range of new relationships and
affiliations, including networks among otherwise competing providers, as well as networks of providers
offering complementary or unrelated services.--* These affiliations, referred to herein as multiprovider
networks, can offer significant procompetitive benefits to consumers. They also can present antitrust
questions, particularly if the network includes otherwise competing providers.

As used in this statement, multiprovider networks are ventures among providers thatjointly market u. dr
health care services to health plans and other purchasers. Such ventures may contract to provide services to
subscribers atjointly determined prices and agree to controls aimed at containing costs and assuring
quality. Multiprovider networks vary greatly regarding the providers they include, the contractual
relationships among those providers, and the efficiencies likely to be realized by the networks.
Competitive conditions in the markets in which such networks operate also may vary greatly.

In this statement, the Agencies describe the antitrust principles that they apply in evaluating muliiprovider
networks, address some issues commonly raised in connection with the formation and operation of such
networks, and present examples of the application of antitrust principles to hypothetical multiprovider
networks. Because multiprovider networks involve a large variety of structures and relationships among
many different types of health care providers, and new arrangements are continually developing, the
Agencies aic unable to establish a meaningful safety zone for these entities.

A. Determining When Agreements Among Providers In A Multiprovider Network Are Analyzed
Under The Rule Of Reason

Antitrust law condemns as per se illegal naked agreements among competitors that fix prices or allocate
markets. Where competitors economically integrate in ajoint venture, however, such agreements, if
reasonably necessary to accomplish the procompetitive benefits of the integration, are analyzed under the

rule of reason.” In accord with general antitrust principles, multiprovider networks will be evaluated
under the rule of reason, and will “ot be viewed as per se illegal, if the providers' integration through the
network is likely to produce significant efficiencies that benefit consumers, and any price agreements (or
other agreements that would otherwise be per se illegal) by the network pioviders are reasonably necessary

to realize those efficiencies.?

In some multiprovider networks, significant efficiencies may he achieved through agreement by the

competing providers to share substantial financial risk for the services provided through the network In
such cases, the setting of price would he integral to the network's use of such an arrangement and.

therefore, would warrant evaluation under the rule of reason.

The following are examples of some types of arrangements through which substantial financial risk can be
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Health Insurance Association of America

April 9, 2002

The Honorable Norm Rokeberg
Chair, House Judiciary Committee
Alaska House of Representatives
Alaska State Capitol

Juneau, AK 99801-1182

Re: Senate Bill 37

Dear Representative Rokeberg:

This letter pertains to CSSB 37, concerning antitrust waivers for physicians, on behalfof
the Health Insurance Association of America (HIAA). HIAA is the nation’s most prominent
trade association representing the private health care system. Its 294 members provide health,
long-term care, dental, disability, and supplemental coverage to more than 123 million
Americans. We represent many of the health insurance companies which would be subject to

this legislation.

HIAA respectfully recommends the committee defeat this legislation since it is
unnecessary and does not improve competition or, more importantly, benefit the citizens of
Alaska. Health benefit plans are not prohibited from negotiating with independent physician
groups under existing law and currently negotiate with large physician groups through an
independent practice association, among others. In fact, without a physician antitrust waiver,
physicians have increasingly joined these large groups to reduce administrative costs in
negotiating contracts with managed care companies, risk sharing and the need to purchase
expensive equipment. As recently as February 22, 2002, the Federal Trade Commission (FTC)
permitted a multi-specialty physician practice association in Denver, Colorado to proceed to
improve quality.1 Approximately 60 percent of physicians nationally belong to groups with three
or more physicians and the figures are expected to dramatically increase in the next few years2.
Competition among health insurers in Alaska is impacted primarily by the small population base
in the state, and the high costs of medical care, not due to the cost of negotiating contracts with

physicians and other medical service providers.

Since the contract negotiation process does not influence competition, HIAA would
respectfully request the legislature amend the legislative finding in Section 23.50.010(a) which
alleges competition would be increased thiough a physician antitrust waiver. As the trade
association that represents most of the carriers affected by this legislation and the carriers

L Federal Trade Commission Idler authored by Jeffrey Brennan. Assistant Director, lo John Miles of Ober. Kalcr.
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considering conducting business in Alaska, HIAA contends that competition would be
diminished, and not improved, with the enactment of CSSB 37

The impact of the proposed CSSB 37 on small businesses could be devastating. When
similar legislation was introduced at the federal level, Charles River Associates calculated that
total annual personal health care spending would increase between 2 5 and 8.3 percent and that
private health insurance premiums would annually increase by 4.7 to 13.2 percent as a result of
this granting an antitrust waiver to physicians3. A premium increase at the conservative level of
4.7 percent, discounting any other factors which may increase premium , could significantly
decrease the ability of small employers to offer coverage to their employees because of the

increased cost.

HIAA has significant specific concerns with CSSB 37. We support the comments in the
FTC letter dated January 18, 2002 outlining the strong antitrust implications of the bill regardless
of whether the issues negotiated on are fee or non-fee related, as well as their testimony before
the House Labor and Commerce Committce (3/22/02). In addition, HJAA concurs with
concerns raised by the Office of Attorney General (the entity charged with oversight of the
proceedings under CSSB 37) as they have testified before the Senate Judiciary Committee
(1/23/01) and the Senate Commerce and Labor Committee (3/8/01) that the legislation contains
insufficient state supervision and would ultimately violate state and federal antitrust law4. Even
if the legislature amended the bill to address the concerns of the Attorney General’s Office and
the FTC, we would respectfully recommend a thorough study of the issue before proceeding in

oider to examine the effects on Alaskans.

In addition, under Section 23.50.020(c), providers are permitted to negotiate with health
plans over terms of fees and price if the plan exhibits substantial market power, presumably
measured as 15 percent of the market under Section 23.50 020(f). This threshold appears
extremely low to gauge substantial market power. HIAA would respectfully recommend, at a
minimum, adhering to 30 percent of the market as recommended by FTC guidelines5. Increasing
the substantial market threshold to 30 percent would also compare to the provisions in Section
23.50 020 (e)(6) and 23.50 020 (e)(7) which prohibits the Attorney General from limiting the
representation of providers to less than 30 percent of the practicing physicians in the geographic
service area. Further, why include a rebuttable presumption that a carrier has substantial market
power and force the carrier to prove they do not meet the 15 percent threshold? The burden
should be to prove the carrier possesses greater than the 15 percent of the market. Since few
health insurers will possess the necessary market power to permit negotiations on fee-related
issues, HIAA would respectfully suggest the legislature attempt to minimize the unnecessary
administrative burden to all parties and amend this section

In Section 23 50 020 (e)(f)(2), health insurers must piove they possess lower than the 15
pci cent substantial market power as measured by coveied lives, including Medicaid and
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Medicare beneficiaries within a defined geographic area HIAA respectfully requests both of
these groups be removed from the definition of a covered life. The inclusion of the Medicare
and Medicaid beneficiaries in this section may be interpreted as applying the entire legislation to
these piograms, which obviously is illegal in the case of Medicare, and may falsely illustrate a
market power that is inapplicable to the negotiation process. CSSB 37 is aimed at the private
market and inclusion of Medicaid and Medicare confuses the process.

In Section 23.50 020 (e)(f), an authorized third party may not represent more than 30
percent of the physicians unless the carrier possesses more than 5 percent of the market. HJAA
would respectfully suggest amending this section to provide consistency with Section 23.50.020
(e)(f) where a carrier is deemed to have substantial market power ifthey enjoy 15 percent of the
market. This section permits a third party representative to provide representation to all of the
physicians in a designated market ifa carrier has 5.01 percent of the market yet is not deemed to
possess substantial market power. A carrier with 5.01 percent of the nicrket has minimal effect
on the market and should not provide all physicians with the ability to collectively negotiate as a
single group. Neither of these thresholds meets the standards provided by the FTC. However,
HIAA would respectfully request some equity and consistency in these provisions.

These issues raised are a few of the concerns of the insurance industry and amongst the
challenges confronting the legislature with CSSB 37. HIAA respectfully believes the
amendments to this bill neglect to address the concerns raised by the FTC or the Attorney
General’s Office and caution the committee members in their consideration. Thank you very'
much for considering our concerns. Ifyou have any questions concerning our viewpoint, please
contact me at 202.824.1708 or at itindall@ hiaa.org.

Sincerely,

Jeffrey E. Tindall
Legislative Director

cc: Reed Stoops
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Testimony on HCS for Senate Bill 37
Mike Wiggins,
Aetna

Chairman Rokeberg and members of the House Judiciary Committee, my name is Mike
Wiggins and 1am the head of national accounts for the State of Alaska. In various
capacities 1 have been involved in the health care insurance market in Alaska for the past
15.years, and have worked with Blue Cross, New York Life and more recently Aetna.

Aetna has opposed Senate Bill 37 and remains opposed to the latest draft of the bill.
While the bill has been significantly narrowed from its original version, we still feel that
it will neither benefit consumers nor competition in the Alaska health insurance market.

The major impact of the bill isto allow collective negotiations by physicians with health
insurers on broad contractual items, which are listed on page 2 of the bill. Aetna and the
Health Insurance Association of America which represents most of the other health
insurers in the Alaska market agree with the Federal Trade Commission that bargaining
on contractual issues will likely have a significant impact on the cost of health care and
therefore is likely to increase the cost of insurance in Alaska. Since the bill only applies
to the privately insured market (mainly individuals and small groups), it will have an
adverse effect on the part of the market that already has the highest costs and in the
market where the insured members are least able to afford increases. As you are aware
there are two other bills pending before the legislature this year, which seek to find less
expensive ways to provide health insurance in this sector of the market.

Two years ago, during the legislative session, Aetna participated extensively in the House
Judiciary' Committee proceedings on the Alaska “ Patient Protection Act” which
ultimately passed the Legislature . The main focus of that bill was to address the same
contractual issues for which the physicians are now seeking the right of collective
bargaining. That bill today provides safeguards in Alaska law and prohibits many of the
practices such as “anti gag clauses” that physicians have testified, should be dealt with

through the mechanism of SB 37.

Further, the FTC has testified that physician’s groups are now permitted to bargain on
“quality of care” issues within the federal constraints on antitrust. Passing a state law
will not change the FTC’s ultimate authority for evaluating and prosecuting. By adopting
differing state and federal standards for antitrust actions, the situation will become more

confusing, not less

Except for Blue Ctoss in a relatively small part of the total insurance market, we don’t
belie-v'e that any health insurer can be teasonably considered to have market power using
the normal definition of that term. |f HB 37 is intended to regulate Blue Cross in some
fashion, as a nonprofit corporation they are subject to a different section of the insurance



statutes than the for profit insurers Any concerns in the individual and small group
market could be addressed under their unique part of Alaska's insurance statutes.

To address previous testimony by physicians on theii inability to appeal claims that have
been denied for “Medical Necessity”, | have provided summary of State of Alaska -
Aetna information to the committee illustrating the small number of these type appeals
and their disposition. Ultimately, within the Aetna organization it is an independent
physician and not a non-physician that decides the merits of these appeals.

Thank you for the opportunity to testify. 1’ll be glad to answer any questions from the
committee.
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Kimberly Ann Ressler, RN, MSN, FNP
PO Box 84771
Fairbanks, AK 99708

April 9,2002
Dear Representative Norman Rokeberg, Chair, House Judioiary Committee

| amwriting to express my strong opposition to Senate Bill 37 which is scheduled to be heard in
the House Judiciary Committee on \Wednesday, April 10,2002.

| am concerned that negotiated contracts might contain language that would limit my patient’s
ability to choose a nonphysician professional as their healthcare provider. As anadvanced
practice nurse, 1am able to deliver quality health care to the people of the FaLbanks community.
| practice in an urgent care setting with a physician available for telephone consultation.
Throughout the state of Alaska, nurse practitioners and physician assistants assess, diagnose, and
treat both acute and chronic illness in all age groups. They are a critical link in providing cost-
effective health care for many people where access is limited.

| view Senate Bill 37 as an attempt to limit the scope of practice for nonphysician professionals as
negotiated contracts may contain wording that specifies that care may only be given by a
physician. Let the patients chose their own healthcare provider. Senate Bill 37 only adds to the
buioaucracy of health care legislation to regulate a process that already can take place. Thank
you for your time and consideration,

VOTENO ON SENATEBILL 371!

Sincerely,
V>uwn (jd [=mmmmmee
Kimberly A. Ressler, RN, MSN, FNP
home phone 907-458-7118  e-mail; kimressler@gci.net


mailto:kimressler@gci.net

04/09/02 17:22 FAX
@001

DEPARYMRRT w VRrtfKRAMS AFFAIRS
ASi&SKA vik HBAIitUOM IB J5YHTKW AMD RMIONAL ©FMCB
8086 DBBARB RD
AHDHORAOS AB WIBO0OS8

PRIMARY OABE C U Ifl

FAX TRANSMISSION

DATEfc 4 /3 /0 2 -
nwt iM/bM I6U 1W 2 A ywu2rm k)T- SK?*"eV SOA.

mBPHOXSB NUSSBISI: 907-2574950 FAXHO: 907-257-7454

You should receive page(s) mcIudin? the cover sheet
Ifyou do not receive all the pages, please call (907) 257-4954,

MB5SAOB Téfc jO O JLf\A/W O
LOOA1XOH! J CA.CATT™ CfrYl4/VY\Xtfa. X'

PAX HO. o'vV) M (/(T'" MO
COMMENTS :

Move no nS 37

This trVNMIiesionis Intended only fOr the use of the person or office to vdwm it i* addressed, and nay contain meTmItIaQ thstia
privileged, confidential, or provided by lew. All others are hereby notified that receipt of this message does nofwaivaany
applicable pfivilegc orttempdon from disclosure and that any dissemination, distribution, or copying ofthii com m unicaton is
prohibited. 1fyou hava received *ia ctmreuaicatkjn m error, please notify us immediately it the telephone number shown.



04/09/02 17:23 FAX @002

2207 EastTudor Road. Suite #34

Anchorage. Alaska 99507

Alaska Nurse Pracitioner Association 907-222-6847
ril 8, 2

Mr Norman Rokeberg, Chair, House Judiciary Committee;

As the President of the Alaska Nurse Practitioner
Association | am writing to express our strong opposition
to Senate Bill 37 which is scheduled to be heard in the
House Judiciary Committee on Wednesday,

April 10, 2002 at 1:00 PW.

The current House Labor & Commerce CS has deleted those
sections allowing physicians to negotiate prices,
eliminating only the most blatant attempts at price-fixing.
There remain, however, many ways that consume® 1 costs may
Increase and access may decrease. Negotiated contracts
could contain “quality’ or '‘safety' provisions that might
limit or eliminate consumers ability to choose a
nonphysician professional as theilr healthcare provider.

Senate Bill 37 in any form is unnecessary. According to
the January 18, 2002 letter from the Federal Trade
Commission to Representative Lisa Murkowski ''...current
antitrust law already permits physicians to work
collectively on legitimate quality of care issues.
"Physicians could look to strengthening current statute
language, specifically Chapter 21,07.010, Patient and
Health Care Provider Protection (also knomn as the Alaska
Patient’s Bill of Rights), in order to meet their goal of
allowing balanced negotiations with insurance companies.

IT enacted Senate Bill 37 would create an unnecessary layer
of expensive bureaucracy to regulate an activity that can
already take place.

Thank you for your time to review this issue

PLEASE VOTE NO ON SENATE BILL 371

Sincerely,

Mary M. Kutney MSN, RN, FNP A o
President Alaska Nurse Practitioner Association
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April 8, 2002

Norman Rokeberg (Room 118)
Chair _
House Judiciary Committee

Dear Sir:

Tam writing to express my strong opposition to Senate Bill 37 which is scheduled to be heard in
the House Judiciary Committee on Wednesday, April 10,2002 at 1:00pm.

The current House Labor & Commerce CS has deleted those sections allowing physicians to
negotiate prices, eliminating only the most blatant attempts at price-fixing. There remain,
however, many ways that consumers’ costs may increase and access may decrease. Negotiated
contracts could contain “quality” or “safety” Frovisions that might limit or eliminate consumers
ability to choose a non-physician professional as their healthcare provider.

Senate Bill 37 in any form is unnecessary. According to tho January 18,2002 letter from the
Federal Trade Commission to Representative Lisa Murkowski . .ament antitrust law already
permits physicians to work collectively on legitimate quality of care issues.” Physicians could
look to strengthening current statute language, specifically Chapter 21.07.010, Patient and Health
Care Provider Protection (also known as the Alaska Patient’s Bill of Rights), in order to meet
their goal of allowing balanced negotiations with insurance companies.

If enacted SeDate Bill 37 would create an unnecessary layer of expensive bureaucracy to regulate
an activity that can already take place.

VOTE NO ON SENATE BILL 37!

Y\
Family Nurse Practitioner

@003
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Girdwood Clinic
P.O. Box 1130
Girdwood, Alaska 99587

To:
Norman Rokeberg, Scott Ogan John Coghill, Jeannette James, Kevin Meyer, Ethan

Berkowitz, Albert Kookesh.
RE: Senate Bill 37

Please vote NO on Senate hill 37. This bill could allow provisions excluding non-
physician providers such as Nurse Practitioners from providing needed care to consumer
In their communities. This would have a devastating effect on may small communities.
Here in Girdwood the only clinic providing urgent care and family practice is by a Nurse
Practitioner. | am writing to express my strong opposition to Senate Bill 37, which is
scheduled to be heard in the House Judiciary Committee on Wednesday, April 10,2002

at 1:00 PM.

The current House Labor & Commerce CS has deleted those sections allowing physiciar
to negotiate prices, eliminating only the most blatant attempts at price-fixing. There
remain, however, many ways that consumers' costs may increase and access may
decrease. Negotiated contracts could contain "quality” or "safety" provisions that might
limit or eliminate consumers ability to choose a nonphysician professional as their

healthcare provider.

Senate Bill 37 in any form is unnecessary. According to the January 18,2002 letter fron
the Federal Trade Commission to Representative Lisa Murkowski “...current antitrust la-
already permits physicians to work collectively on legitimate quality of care issues."
Physicians could look to strengthening current statute language, specifically Chapter
21.07.010, Patient and Health Care Provider Protection (also known as the Alaska
Patient's Bill of Rights), in order to meet their goal ofallowing balanced negotiations
with insurance companies.

Ifenacted Senate Bill 37 would create an unnecessary layer of expensive bureaucracy to
requlate an activity that can already take place. VOTE NO ON SENATE BILL 37!

Sincerely,

Kerry Dorius FNP
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April 9,2002

SRte;t)reéent?tilv% Nor ?g Rokeberg
ate Capitol, Room
Juneau AK 99801-1{8

Dear Representative Rokeberg:
RE:  Senate Bill 37

| am writing to express mr strong opposition to Senate Bill 37, which is scheduled to be
heard in thegHousepJudici / Cong\mlljt?ee on Wednesday, April 10, 2802 at 1288 PM.

| am gravely concerned about the effect ofthis bill on access to healthcare and the costs
of healthcare. 1 belie\e it will limit access by allowing only certain providers with the
negotiating powers provided in this bill to obtain lucrative contracts, and block their
“competitors” from an equal share of the market of healthcare consumers. In practical
terms, 1 could lose the Pr_owder | choose because she or he isnot a part ofthe negotiated
contract. I find this unfair from a consumer viewpoint.

The current House Lahor & Commerce CShas deleted those sections allowing physicians
to negotiate prices, eliminating only the most blatant attempts at price-fixing. There
remains, however, many ways that consumers' costs may increase and access may
decrease. Negotiated contracts could contain "quality'lor "safety” provisions that might
limit or eliminate consumers ability to choose a nonphysician professional as their

healthcare provider.

Senate Bill 37 in any form is unnecessary. According to the January 18,2002 letter from
the Federal Trade Commission to Representative Lisa Murkowski "...current antitrust
law already permits physicians to work collectively on legitimate quality of care issues."
Ph63|C|ans could look to strengthening current statute language, spemﬂcallg Chapter
2107.010, Patient and Health™ Care Provider Protection (also known as the Alaska
Patient's Bill of Rights), in order to meet their goal of allowing balanced negotiations

with insurance companies.

If enacted Senate Bill 37 would create an unnecessary layer of expensive bureaucracy to
regulate an activity that can already take place.

THIS BILL IS BAD PUBLIC POLICY! VOTE NO ON SENATE BILL 37!

Sincerely,

Wanda Katinszky, RN, BSN, MS
MSW Graduate Student
University of Alaska Anchorage

c2 95/

(X s\ a A



FROM :PATTI HONG/MIKE GRANDINETTI FAX NO. 19073321481 Apr. 10 2002 05:35AM PI

5654 Chilkoot Ct
Anchorage AK 99504
April 10,2002

Representative Norman Rokeberg
Chair, House Judiciary Committee

| amwriting to express my strong opposition to Senate Bill 37 which is scheduled to be heard in
the House Judiciary Committee on Wednesday, April 10,2002 at 1:00 PM.

The current House Labor & Commerce CS has deleted those sections allowing physicians to
negotiate prices, eliminating only the most blatant attempts at price-fixing. There remain,
however, many ways that consumers' costs may increase and access may decrease. Negotiated
contracts could contain "quality"* or “'safety** provisions that might limit or eliminate consumers
ability to choose a non-physician professional as their healthcare provider.

Senate Bill 37 in any form is unnecessary. According to the January 18,2002 letter from the
Federal Trade Commission to Representative Lisa Murkowski "...current antitrust law already
Fermlts physicians to work collectively on legitimate quality of care issues.” Physicians could
ook to strengthening current statute language, specifically Chapter 21.07.010, Patient and Health
Care Provider Protection (also known as the Alaska Patient's Bill ¢ f Rights), in order to meet
their goal of allowing balanced negotiations with insurance companies.

Ifenacted Senate Bill 37 would create an unnecessary layer of expensive bureaucracy to regulate
an activity that can already take place.
| urge you to vote NO on Senate Bill 37!

Sincerely,

PatriciaHong, RN



SB 37

Subject: SB 37
Date: Wed, 10 Apr 2002 19:32:25 -0800
From: "nancy felton" <endrd@alaska.net>
To: <Heather_Nobrega@ Legis.State.Ak.Us>

Dear Representative Roberg,
[ am writing to you in regards to Senate Bill 37. | request that you oppose the bill. Nurse Practitioners provide

care to many underserved populations as well as providing a choice for individuals' health care needs. It will be
detrimental to Nurse Practitioners in this state if this bill is passed. The current antitrust law already provides
physicans the ability to work collectively. Please share this with the House Judiciary Committee. - Nancy

Felton, ANP

4/10/2002 8:16 AM


mailto:endrd@alaska.net
mailto:Heather_Nobrega@Legis.State.Ak.Us

(Fwd: Oppose SB 37]

Subject: [Fwd: Oppose SB 37]
Date: Wed, 10 Apr 2002 08:46:34 -0800
From: Representative Norman Rokeberg <Representative_Norman_Rokeberg@legis.state.ak.us>
Organization: Alaska State Legislature
To: Heather_Nobrega@Iegis.state.ak.us

Subject: Oppose SB 37
Date: Wed, 10 Apr 2002 01:26:45 -0800
From: Lisa Howe Kocur <lisah@acsalaska.net>
To: Representative_Norman_Rokeberg@legis.state.ak.us

SB 37 should be opposed! Beides being unneccesary, it is unreasonable.
Very often the Nurse Practitioners, Nurse Anesthetists, and Physicians
Assistants have skills and experience equal to or greater than a
physician, and at a much more reasonable cost.

As a self employed (and uninsured) Alaskan, | shudder to think of the
rise in medical costs that would be associated with this bill

Please put this one to rest for good!

Lisa H. Kocur

I of | 4/10/2002 8:52 AM
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mailto:lisah@acsalaska.net
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House Judiciary committee
Norm RoKeberg, Chair

As a long time Nurse Midwife/Advanoed Nurse Practitioner, 1have enjoyed the autonomy
of private practice InAlaska, Ifeel SB 37 is bad legislation and will effect consumers ability
to choose a non-physldan as their health care provider and therefore preventing me froma
livelihood that 1 have depended on for the past 12 years. [Ive read the Federal Trade

Commission’s report and their findings and recommendations are compelling and wish that

you would VOTE NO ON SB 37.
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House Judiciary committee

As a long time Nurse Midwife/Advanced Nurse Practitioner, Ihave enjoyed the autonomy
of private practice in Alaska. Ifeel SB 37 is bad legislation and will effect consumers ability
to choose a non-physician as their health care provider and therefore preventing me from a
livelihood that 1have depended on for the past 12 years. [Ive read the Federal Trade
Commission’s report and their findings and recommendations are compelling and wish that

you would VOTE NO ON SB 37.

Yolanda A. Meza, CNM, ANP



FISCAL NOTE

STATE OF ALASKA Fiscal Note Nurrber:

2002 LEGISLATIVE SESSION Bill Version; HCS CS SB 37 (LSC)
() Publish Dete:

Revision Date/Time (Note if correction): Dept. Affected: DCED
Title Physician Negotiations with Health Insurance '‘BRU Insurance (116)
Component Insurance Operations

Sponsor Senator Kelly

Requester House Judiciary Component No. 354

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008

Personal Services 0.0 0.0 0.0 0.0 0.0 0.0

Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) ! i | [
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specity Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POS TIONS

Full-.ime

Part-time

Temporary i

ANALYSIS: (Attach a separate paqe if necessary)

This bill requires the director of insurance to determine the number of individuals covered under health
benefit plans in Alaska. A health benefit plan is now defined as a health care insurer instead of an
employee welfare benefit plan. The division already collects covered lives data from health care insurers
for purposes of reporting under AS 21.06.110. Therefore, any cost to modify the survey form, compile and
report this data would be absorbed within existing division resources.

Phone 907-269-7900

Prepared by:  Robert A. Lohr, Director
Date/Time 4/10/02 11:46 AM

Division Insurance
Approved by: Deborah B. Sedwick, Commissioner Date 4/10/2002
Agency Department of Community & Economic Development
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Principal Life
Insurance Company

VIA FACSIMILE & REGULAR MAIL
April 10,2002

The Honorable Norm Rokeberg
Chair, House Judiciary Committee
Alaska House of Representatives
Alaska State Capito

Juneau, AK 99801-1182

RE Opposition to Collective Negotiation by Physicians, S.B. 37

Dear Representative Rokeberg:

| imwriting on behalfof the Principal Financial Group to urge you and your committee members to
oppose S.B. 37, a bill that permits collective negotiation by competing physicians with health benefits
plans. The Principal is a leader in offering businesses, individuals and institutional clients products and
services, including life and health insurance, retirement and investment services, and mortgage banking
through its diverse family of financial service companies. We provide medical, dental, or vision insurance
to over 10,000 Alaskans through Principal Life Insurance Company.

The Principal opposes this legislation because it will be vrry detrimental for consumers in your state.
Competition is essential in order to provide quality health services on a cost-effective basis. Existing
antitrust laws provide adequate flexibility for physicians, hospitals and health professionals to work
to%etherto organize networks and other ?rovider delivery systems and distinguish themselves in ways that
will ben. fit customers. However, S.B. 37 will ultimately cause health care costs to increase, while doing
very little, if any, to improve the quality of health care for Alaskans.

Vigorous enforcement of federal and state antitrust laws is also essential if health plans are to enter new
communities and continue to expand their presence by developing innovative, cost effective health care
programs. Health care plans must be able to contract with quality providers without facing boycotts, price-
fixing, alr_tificial ethical restraints on the ability of doctors to enter into contracts, or local provider
monopolies.

We strongly believe that enactment of S.B. 37 will diminish competition. In addition, any weakening of
current antitrust laws will hamper efforts to control health care costs as health plans seek to contract with
high-quality providers and reward carc that is delivered both effectively and efficiently.

I hope you will consider our views and oppose this legislation. 1fyou have any questions please call me or
Martha Crist at 1-800-325-2532. Thau-, you.

515-247-5480
crawford.iim@principal.com

JMC:Klp

cc Judiciary Committee JeffTindoll
Merle Pederson Martha Crist

Mailing Address: Des Moines, lowr USA 50392-000! (515) 247-5111
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April 10, 2002

Summary
Talking Points HCS CSSB 37(L&C)

Introduction

The primary mission of the Alaska Division of Insurance is protect Alaskan insurance
consumers. We oppose this legislation because:

1.

2.

3.
4.

The bill is simply unnecessary since the Patients Bill of Rights already addresses the
issues raised by the physicians regarding quality of care.

It will increase the cost of health insurance and thereby the number of uninsured
Alaskans.

It will discourage insurers from entering or remaining in the Alaska market.
Specific problems regarding health insurance benefits should be addressed by the
legislature, not health care providers for the protection of insured Alaskans.

Who the bill applies to:

«

Less than 20% or about 115,000 Alaskans are covered under insured health plans in
Alaska. This means that the remaining S0% or about 500,000 people are either
uninsured or covered under a health plan that is not subject to SB 37.

This bill also docs not apply to the federal employee program, State of Alaska,
Medicaid, Medicare, Indian Health Service or other government payors as well as the
largest private employer plans in the state, which are self-funded.

This bill would harm those Alaskans that are most vulnerable, small Alaskan
employers and individual families that purchase insurance through a health care

insurer.

Stated Need for this hill is Quality of Care

1.

2.

Quality of care issues were addressed in the Patients Bill of Rights that became
effective July 1, 2001.

Under the Patients Bill of Rights the provider contract must protect the ability of the
provider to communicate openly regarding treatment options. There is strong and
clear language that would prohibit insurers from imposing “gag orders” or
discouraging a provider from discussing all appropriate options including higher cost
options.

Why do insurers contract with providers? Primarily to get lower cost health care
services for their insureds and to protect their insureds by assuring that a provider
they contract with is properly licensed, has the proper credentials and maintains
medical malpractice insurance.

Alaska has no HMOs and limited managed care. Health insurers in Alaska do not
provide care. They are payors, not health care providers and they do not make
medical decisions. What they decide is what services will be covered under an
insurance contract with an Alaskan insured?
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Stated Need for bill related to FTC Action against Alaska Healthcare Network
(AHN) in Fairbanks
Settlement agreement issued April 28, 2001
« AHN’s actions:
1. resulted ina wide range of payors unable to secure physician contracts and thus
unable to do business in the Fairbanks area.
2. restrained price and other competition among physicians in the Fairbanks area and
thereby harmed consumers by increasing prices for physician sendees
3. limited competition among health plans.
« This bill appears to try to use the State Action Doctrine to accomplish what the FTC
found harmful to insurers and consumers.

Physicians want to define medical necessity

« An extremely small number of claims are denied on the basis of medical necessity
During the first quarter of 2002 Blue Cross estimated that the percentage of
claims denied due to medical necessity was roughly .02%. Aetna’s number is
also very low.

« The Alaska Patients Bill of Rights requires internal appeal and external appeal
processes and sets forth timeframes for the reviews to provide protections to Alaskins
specifically in regard to medical necessity decisions.

« As the chair is aware the definition of medical necessity was a contentious issue when
the Patient’s Bill of Rights was being drafted. The parties could not agree on a
definition and there is no reason to believe that this bill would change that. The
process in the Patient’s Bill of Rights to allow these decisions to be made in a fair and
objective manner by a third party through external review is the most appropriate way
to handle this contentious issue for the benefit of insured Alaskans.

Physicians assert that Insurers have Market Power and it is Increasing
« In the last eight years the market share of the top three insurers in the group health
market has not increased They were Blue Cr”ss, Aetna and Principal Life.

« In fact it has declined by 5% during that period.

Therefore, IN ALASKA there has not been a significant ciiange in the insurance market
and insurers market power has not been increasing. This may be the case in the lower 48
particularly with HMOs but it is not the case in Alaska. Ifthere is a problem in the
Alaska market the solution should be tailored to Alaska’s market, not using some
national model that doesn’t even make sense for Alaska.

Physicians assert that the bill will attract new insurers to Alaska

« Alaska has a small remote population which results in a small base over which to
spread administrative costs making it difficult to be competitive and make money,
this is the reason why insurers are not attracted to Alaska’s market

« To put Alaska’s market in perspective, Alaska’s health insurance market represents
less than .2% of the indemnity market in the U.S.

« The two insurers that pulled out of the individual and small group markets in 2000
left because their Alaska business was not profitable



April 10, 2002

0

Insurers that the division has talked with about the bill have stated that allowing
physicians to collectively negotiate with insurers would actually be a deterrent to
entering and staying in the Alaska insurance market

Physicians assert that insurers only allow referrals to contracted providers

The Patients Bill of Rights requires adequate referrals including referrals to providers
not under contract with the insurer in order to receive medically necessary or
specialty care

The division reviews health insurance contracts to make sure that provisions for
adequate referrals are made. If no contracted provider is available (reasonable
distance from the insured) then the insurer must pay benefits to an available provider
that is not under contract, as if the provider, were under contract.

The division considers it a violation of tin unfair trade practice to reimburse a
provider not under contract at a lower rate if a provider under contract is not
available. In fact the Division imposed a significant fine on an insurer that was
reimbursing insureds at out-of-network rates when a network provider was not
available in the sendee area of the insured.

Physicians assert that insurers have a take it or leave it attitude

According the Kaiser Family Foundation comparison of physicians per 100,000
population Alaska ranks 4911at 1S6. The U.S. average is 255, Washington is 272,
Oregon is 266. This fact indicates that there is relatively little competition between
providers in Alaska with the result that insureds and insurance companies pay higher
costs for health can sendees in Alaska and that providers have little incentive lo
contract with insurers to reduce their charges.

In fact Health care costs in Alaska are approximately 30% higher than in Washington.
Insurers in Alaska base their reimbursement on a usual, customary and reasonable
(UCR) charge basis in compliance with Alaska regulations. Ifthere are few providers
providing a particular health care service, those providers essentially set the
reimbursement rate for the health care service under a UCR system.

In a non-competitive health provider market like Alaska, providers clearly do not
need to contract in order maintain viable businesses. As the only provider in some
cases they get patients regardless of whether they contract with an insurer,

Alaska is not a competitive market for health care providers and they are not at
a disadvantage in negotiating contracts with health plans.

Exclusion of MEWAS
The H 1&C amendment to remove MEWAS from the definition was suggested the

Alaska State Medical Association who is working with the Alaska Physicians and
Surgeons on this bill. It is interesting to obsen, e that the physicians that so slongly
support this legislation do not want to be subject lo its provisions.

Conclusion
The Division of Insurance whose primary mission is protect Alaskan consumers is

opposed to this legislation since
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1 The bill is simply unnecessary since the Patients Bill of Rights already addresses the
issues raised by the physicians regarding quality of care

2. It will increase the cost of health insurance and thereby the number of uninsured
Alaskans.

3. The bill will discourage insurers from entering or staying in the Alaska market.

4. pecific problems regarding health insurance benefits should be addressed by the
legislature, not health care providers for the protection of insured Alaskans.



FISCALNOTE

STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note If correction):

Title "An Act relating to collective negotiation by

physicians with health benefit plans....
Sponsor Senator Kelly
Requester House Judiciary

Expenditures/Revenues

Fiscal Note Nurrber:

Bill Version: HCS SB 37 (L&C)

() Publish Dete:

Dept. Affected: Administration
;bru _ Centralized Admin Svcs.
‘Component Retirement & Benefits

Component No. 64
(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2003

Personal Services
Travel

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 00

Estimate of any current year (FY2002) cost:

FY 2004

00

0.0

FY 2005 FY 2006 FY 2007 FY 2008
0.0 00 0.0 0.0
i
j
(Thousands of Dollars)
00 00 0.0 00

Check this box (X) if fundina for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This version of the bill does not include self-insured plans; itwill not apply to the State plans. Itwill have

no fiscal impact on the State.

Prepared by:  Guy Bell. Director

Division Retirement & Benefits
Approved by:  Jim Duncan, Commissioner
Agency Departrrent of Administration

(RS9 VD

Phone 465-4471
Date/Time 4/10/02 1:40 PM

Date 4/10/2002
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Principal Life
Insurance Company

VIA FACSIMILE & REGULAR MAIL
April 10, 2002

The Honorable Norm Rokeberg
Chair, House Judiciary Committee
Alaska House of Representatives
Alaska State Capitol

Juneau, AK 99801-1182

RE Opposition to Collective Negotiation by Physicians, S.B. 37

Dear Representative Rokeberg:

[ am writing on behalfofthe Principal Financial Group to urge you and your committee members to
oppose S.B. 37, a bill that permits collective negotiation by competing physicians with health benefits
pirns. The Principal is a leader in offering businesses, individuals and institutional clients products and
services, including life and health insurance, retirement and investment services, and mortgage banking
through its diverse family of financial service companies. We provide medical, dental, or vision insurance

to over 10,000 Alaskans through Principal Life Insurance Company.

The Principal opposes this legislation because it will be very detrimental for consumers in your state.
Competition is essential in order to provide quality health services on a cost-effective basis. Existing
antitrust laws provide adequate flexibility for physicians, hospitals and health professionals to work
together to organize networks and other provider delivery systems and distinguish themselves in ways that
will benefit customers. However, S.B. 37 will ultimately cause health care costs to increase, while doing
very little, ifany, to improve the quality of health care for Alaskans.

Vigorous enforcement of federal and state antitrust laws is also essential if health plans are to enter new
communities and continue to expand their presence by developing innovative, cost effective health care
programs. Health care plans must be able to contract with quality providers without facing boycotts, price-
fixing, artificial ethical restraints on the ability of doctors to enter into contracts, or local provider

monopolies.

We strongly believe that enactment of S.B. 37 will diminish competition. In addition, any weakening of
current antitrust laws will hamper efforts to control health care costs as health plans seek to contract with
high-quality providers and reward care that is delivered both effectively and efficiently.

I hope you will consider our views and oppose this legislation. If you have any questions please call me or
Martha Crist at 1-800-325-2532. Thank you.

crawford.iim@ Drincinal.coni

JMC:Klp

cc Judiciary Committee JelTTindall
Merle Pederson Martha Crist

Mailing Address: Des Moines, lowa USA 50392-0001 (515) 247-5111



Michael D. Wiggins Aetna US. Healthcare

Vice President 600 University, Suite 1400
US Healthcare National Accounts Seattle. WA 98101
Tel: (206) 701-8106 Fax: (206) 701-8175

To start the appeals process (formerly referred lo

as grievance), the member or provider/representative acting on behalf of
the member submits an oral or written request asking for a change in the
initial determination decision regarding:

n Cer_tific_ation of health care Services; _
(e.g., pre-certification, concurrent review, emergency services)

n Claim payment

n Plan interpretation

n Benefit determinations

n Eligibility

The member, or provider/representative on behalf of

the member, has 130 days after receipt of a coverage decision to file an
appeal, unless otherwise required by law.

Within five business days of receipt of a written
appeal, an acknowledgment letter is sent. This letter states that the
member, provider, and facility will receive a response no later than 30
days from receipt of the appeal.

For all types of appeals, if the member, provider,
or facility submitted information, a comprehensive review letter
explaining the reason for the appeal determination is sent no later than
30 days from receipt of the information. If no information was submitted,
a comprehensive review letter explaining the reason for the denial is sent
no later than 30 days from receipt of the appeal.

Expedited appeal determinations are made within 72
hours.

The customer resolution team reviews non-clinical
denial appeals with assistance, if needed, Irom their supervisor. For
cases involving denials of coverage based on n. 'dical necessity, the
customer resolution team forwards the case to the appropriate clinical
business unit for review. The specific steps in our decision-making
process may include a review of the following:

n Applicable policy or conlract language

n Claims and utilization management guidelines
and policies



n Relevent medical and cantal recrcs

The following may be involved in the appeals
process:

n Attending provider, if willing to cooperate
n Benefit, risk policy, and claim personnel
n Customer service professionals

n Legal/compliance

n Our medical or dental policy personnel

n Ou technology assessment and policy staff
about investigational or other status

n Providers in the same or similar specialty
as the attending provider

n Others, as appropriate to the issues raised
by the appeal

If an appeal is denied, the written notice includes
all specific reasons for the denial, including the clinical rationale,
reference to applicable plan provisions, medical and dental information
reviews, and any other applicable appeal procedures that may be available.

The member, or provider/representative on behalf of
the member, has 180 days after receipt of a decision to request a Level Il

appeal.

If the member or provider/representative on behalf
of the member is not satisfied with the outcome of the Level | appeal
decision they may submit a written request for further appeal review. For
clinical appeals the second level review is performed by a practitioner
who typically treats the condition, performs the procedure, or provides
the treatment under review and was neither involved in the original denial
of coverage determination or Level | appeal. The practitioner must hold a
current unrestricted license to practice medicine and be board certified
by a specialty board of Medical Specialties.

If a Level Il appeal is denied, the written notice
includes all specific reasons for the denial, including the clinical
rationale, reference to applicable plan provisions, medical and dental
information reviews, and any other applicable appeal procedures that may
be available.

Every business unit has procedures for documenling



tre revievprocess Treach gyal.

Each regional customer resolution team records and
tracks all appeal activity. Quarterly activity on appeals is monitored at
the regional or local market level. These reports include: number of
Level | and Il appeals, member identifier (ID number), member state of
residence, type of appeal, dates of receipt of appeal and other
communications, levels of review for each appeal, timeframes of responses,
final decision and providers involved, and turnaround time in days.

When the customer is claim fiduciary, we are not
responsible for the appeal or final claim determination. Upon receipt of
an appeal, we will review the appeal and any additional information that
has not previously been reviewed to determine whether the denial decision
should be changed. If an obvious error in the initial claim determination
is discovered, or if the additional information justifies payment of the
claim, the initial denial is reversed and the claim is processed for
payment. If this is not the case, a letter is sent to the member
informing him/her that the appeal must be sent to the customer/claim
fiduciary for final determination. We provide to the customer/claim
fiduciary, via a copy of the denial letter, the rationale for the
decision. We are also responsible for supplying to the claim fiduciary,
upon request, any additional information and ail documentation (including
medical reviews, whether by our own medical directors or outside
consultants) relating to the decision.

In the event new information is received after the
appeal has been sent to the customer, the information will be reviewed
again by the person who made the initial denial determination, and by the
appropriate medical director. The medical director's opinion would then
be provided to the customer.

We also offer an external review program that may be
elected as an additional service.

W'e have developed a process that gives members the
option of requesting an objective and timely external review of certain
coverage denials. Once our internal grievance resolution process is
exhausted, members may appeal the decision if the coverage denial is based
on our determination that the requested service or treatment is not
medically necessary or is experimental 0 investigational, and the cost of
the service or treatment at issue the member is financially responsible
exceeds S500. A member or physician, on the member's behalf, may request
an external review within 60 days after (he internal process has been
exhausted.

An exlernal review organization refers the case for
review by a neutral, independent physician with appropriate expertise in
the area in question After all necessary information is submilled, the
external reviewer decides within 30 days ol the request. Expedited



reviews are available when a member's physician certifies that a delay in
service would jeopardize the member's health. Once the review is
complete, we abide by the decision of the external reviewer.

We have access to the following two external review
organizations: HAYES Plus, Inc. and Maximus (formerly The Center for
Health Dispute Resolution, a.k.a. CHDR). Both external review
organizations use board-certified physician reviewers and take an
evidence-based approach to reviewing coverage decisions.



