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E n c lo s e d  is th e  r e fe re n c e d  C S . P le a se  n o te  tha t  a t  secs . 1, 3, 4 ,  5 a n d  9 w e  h a v e  a d d e d  
re fe re n c e s  to ch . 1, S L A  2 0 0 2  ( w h ic h  to o k  e ffec t  A p r i l  16) a n d  in secs .  1, 3 a n d  5 w e  
h a v e  a d d e d  a  r e fe re n c e  to  n o n g ro u p  en t i ty  in  th e  s ta tu to ry  la n g u a g e .  ( T h e  re fe re n c e  to 
n o n g r o u p  e n t i ty  in  sec. 4  w a s  a l re a d y  in the  b il l .)  N o r m a l ly  I w a i t  u n ti l  th e  e n d  o f  the  
se s s io n  to  r e c o n c i le  b i l ls  th a t  a m e n d  the  sa m e  s ta tu te ,  b u t  in th is  c a s e  re c o n c i l in g  the  
repea l  a n d  r e e n a c tm e n t  o f  A S  1 5 .1 3 .0 4 0 (d )  in sec. 1 o f  H C S  C S S B  3 6 3 ( J U D )  w i th  the  
a m e n d m e n t  o f  the  s a m e  su b se c t io n  in ch. 1, S L A  2 0 0 2  c o u ld  b e  d o n e  in  tw o  d if fe ren t  
w a y s .  T o  a v o id  a n y  q u e s t io n s  a b o u t  th e  leg is la tu re 's  in ten t  o n  th is  p o in t ,  I h a v e  s im p ly  
a d d e d  n o n g ro u p  e n t i t ie s  to the  lis t  in sec. 1. T h is  a s s u m e s  th a t  th e  le g is la tu re  in te n d s  to 
h av e  th e  n o n g r o u p  e n t i t ie s  re p o r t  e x p e n d i tu re s  in th e  s a m e  m a n n e r  a s  th e  o th e r  g ro u p s .  
P le a se  le t  us k n o w  i f  th is  is n o t  y o u r  in ten t io n .

A lso ,  I w o u ld  l ik e  to  b r in g  to y o u r  a t te n t io n  o n e  m o re  o d d i ty  r e g a rd in g  th is  b ill  a n d  ch. 1, 
S L A  2 0 0 2 .  S e c t io n  6 o f  ch. 1, S L A  2 0 0 2  a d d s  A S  15 .1 3 .040 ( j) ,  w h ic h  re q u i re s  n o n g ro u p  
en t i t ie s  to  re p o r t  c e r ta in  c o n t r ib u t io n s  to a n d  b y  the  n o n g r o u p  e n t i ty .  S e c t io n  4  o f  H C S  
C S S B  3 6 3 ( J U D )  a lso  re q u ire s  ind iv id u a ls ,  pe rso n s ,  n o n g ro u p  e n t i t ie s  a n d  g ro u p s  to 
rep o r t  c e r ta in  c o n t r ib u t io n s  m a d e  by  the  in d iv id u a l ,  p e r s o n ,  n o n g r o u p  e n t i ty  o r  g roup . 
T h e re  is s o m e  d u p l ic a t io n ,  bu t  in gen e ra l  the  ch, 1 p ro v is io n  im p o s e s  m o re  o n e ro u s  
re p o r t in g  re q u i re m e n ts  o n  th e  n o n g ro u p  en t i t ie s  th a n  the  sec. 4  p r o v is io n  im p o s e s  on  
o the rs .  I do  n o t  k n o w  w h e th e r  the  d if fe re n c e  is s ig n if ic a n t  e n o u g h  to v io la te  the  F irs t  
A m e n d m e n t  o r  the  E q u a l  P ro te c t io n  C la u se ,  b u t  tha t  is a lw a y s  a  p o s s ib i l i ty .  P le a se  let us 
k n o w  i f  y o u  th in k  A S  1 5 .1 3 .04 0 ( j) ,  a s  a d d e d  by  sec. 6, ch .  1, S L A  2 0 0 2  n e e d s  to  be

I a m  e n c lo s in g  a c o p y  o f  ch. 1, S L A  2 0 0 2  for  y o u r  in fo rm a t io n .  P le a s e  let m e  k n o w  i f  
y o u  h a v e  q u e s t io n s  a b o u t  th is  m e m o .

a m e n d e d .
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C S  F O R  S E N A T E  B I L L  N O . 3 6 3 (S T A )  a m

IN T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y -S E C O N D  L E G IS L A T U R E  - S E C O N D  S E S S IO N

BY THE SENATE STATE AFFAIRS COMMITTEE

Amended: 5/8/02 
Offered: 5/6/02

Sponsor(s): SENATE RULES COMMITTEE

A  B I L L  

F O R  A N  A C T  E N T I T L E D

1 " A n  A c t  r e l a t i n g  to  c o m m u n i c a t i o n s  a n d  e le c t io n s ,  to  r e p o r t i n g  o f  c o n t r ib u t io n s  a n d

2 e x p e n d i t u r e s ,  a n d  to  c a m p a ig n  m is c o n d u c t  in t h e  s e c o n d  d e g re e ;  r e l a t i n g  to  d is c lo s u re

3 b y  i n d i v id u a l s  o f  c o n t r ib u t io n s  to  c a n d id a te s ;  a n d  p ro v id in g  f o r  a n  e ffec t iv e  d a t e . "

4 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

5 * S e c t io n  1. A S  15.13.040(d) is repealed  and  reenacted  to read:

6 (d) E v e ry  individual, person, or  g roup  m ak in g  an expen d itu re  shall m a k e  a  full

7 rep o r t  o f  e x p en d itu res ,  upon a form  prescribed  by the  com m iss ion , un less  e x e m p t

8 from  reporting .

9 * S ec .  2 . A S  15.13 .040(e)  is am en d ed  lo read:

10 (e) T h e  report  requ ired  under (d) o f  this section  m u s t  contain  the nam e,

11 a d d re ss ,  pr inc ipa l  occupation , and  em p lo y e r  o f  the individual filing the  report ,  and  an

12 i tem ized  list o f  expend itu res . T he  report  shall be filed v i t h  the com m iss io n  [BY T H E

13 C O N T R IB U T O R ]  no later than 10 days a fte r  the [C O N T R IB U T IO N  O R ] exp en d itu re

14 is m ad e . [A C O P Y  O F  T H E  R E P O R T  S H A L L  B E F U R N IS H E D  T O  T H E

SB0363C -1- CSSB 363(STA) am
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1 C A N D ID A T E , C A M P A IG N  T R E A S U R E R ,  O R  D E P U T Y  C A M P A I G N

2 T R E A S U R E R  A T  T H E  T IM E  T H E  C O N T R IB U T IO N  IS M A D E .]

3 * Sec. 3. A S  1 5 .13.040(h) is a m en d e d  to read:

4  (h) T he  p rov is ions  o f ( d )  [(d)(2)] o f  th is  section  do  not app ly  to o n e  o r  m o re

5 e x p en d itu res  m ad e  by an indiv idual ac t ing  independen tly  o f  a n y  g ro u p  and

6 ind ependen tly  o f  any  o the r  individual i f  the e x p en d itu res

7 (1) c um u la tiv e ly  do  not e x ceed  $ 2 5 0  d u r ing  a ca len d a r  year;  and

8 (2) are  m ad e  on ly  for b il lboards, s igns, or p rin ted  m ateria l  c o n c e rn in g

9 a  ballo t p roposition  as that term  is defined  by  A S  15.13.065(c).

10 * Sec. 4. A S  15.13.040 is am en d ed  by  a dd in g  a  n e w  su bsec t io n  to read:

11 (j) Eveiw ind iv idual, .person , n o ng roup  entity , o r  g roup  con tr ib u t in g  m e re - th an> M F C J  c M & U M tfJ  c n  &  I 'M
$ 5 0 0 4 o  a g roup  organ ized  lor the p rincipal p u rpo se  o f  inf luencing  the o u tc o m e  o f  a

proposition  shall report  the con tr ibu tion  o r  c on tr ibu t io ns  on a  form p resc r ibed  by  the

com m iss io n  not later than 30  days a f te r  the con tr ibu tion  that requ ires  the  c o n tr ib u to r  to

report  under  this subsection  is m ade. T h e  report  m us t  inc lude  the n am e , address ,

principal occupation , and  em p lo y e r  o f  the  individual filing the report  and  the  am o u n t

o f  the  con tr ibu tion , as  well as  the total am o u n t  o f  con tr ibu t io ns  m a d e  to th a t  g ro u p  by

tha t  indiv idual, person, n o n g ro up  entity , o r  g ro u p  d uring  the ca len d a r  year.

* Sec. 5. A S  15.13.090 is a m e n d e d  to read:

Sec. 15.13.090. Identification of communication. (a) All

[A D V E R T IS E M E N T S , B IL L B O A R D S , H A N D B IL L S ,  P A ID -F O R  T E L E V IS IO N

A N D  R A D IO  A N N O U N C E M E N T S ,  A N D  O T H E R ]  co m m u n ica t io n s  [ IN T E N D E D

T O  IN F L U E N C E  T H E  E L E C T IO N  O F  A C A N D ID A T E  O R  O U T C O M E  O F  A

B A L L O T  P R O P O S IT IO N  O R  Q U E S T IO N ]  shall be c learly  identified by  the  w o rd s

"paid  for by" followed by the  n a m e  and add ress  o f  the cand ida te , g roup, o r  indiv idual

p ay ing  for the c o m m u n i c a t i o n  [A D V E R T IS IN G ] .  In add ition , c and id a te s  and  g rou p s  
lYWy

njM Sndentify  the nam e  o f  the ir  c am p a ig n  cha irperson .

(b) T he  p ro v is ions  o f  (a) o f  this section  do  not a^p ly  w hen  the 

c o m m u n ic a t io n  [A D V E R T IS E M E N T ]

30 ( I )  is paid for by an individual ac t ing  indep en d en tly  o f  a n y  g rou p  and

31 indep en d en tly  o f  a n y  o ther  individual;

CSSB 363(STA)am -2-
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(2) is m ade  to in f luence  the o u tcom e  o f  a ballot p roposit ion  as that 

term  is d efined  by A S  15.13.065(c); and

(3) is m ad e  for

(A) a bil lboard o r  sign; or

(B) p rin ted  m aterial o ther  than an a d v e r t isem en t  m a d e  in a 

n ew sp ap e r  o r o th er  periodical.

* Sec. 6. A S  15.13.380(c) is a m en d e d  to read:

(c) Prom ptly  after  the final date  for filing s ta tem en ts  and  reports ,  the 

c o m m iss io n  shall no tify  all persons w h o  have  bec o m e  del inq uen t  in filing them  [, 

IN C L U D IN G  C O N T R IB U T O R S  W H O  F A IL E D  T O  FILE A S T A T E M E N T  IN 

A C C O R D A N C E  WITFI A S 15.13.040,] and  shall m ak e  ava ilab le  a list o f  these 

d e l inq uen ts  for pub lic  inspection . T h e  com m iss ion  shall a lso  report  to the a tto rney  

general  the  nam es o f  ail cand ida tes  in an election  w h o se  c am p a ig n  treasu re rs  have 

failed to file the reports required by this chapter.

* Sec. 7. A S  1 5 .13.390(a) is a m e n d e d  to read:

(a) A person  w h o  fails to register  w hen  required  by A S 15.13 .050(a) o r  w ho  

fails to file a p roperly  com ple ted  and certified report w ith in  the t im e  requ ired  by 

A S  15 .13 .040  [AS 15.13.040(d) - (I)], 15.13.060(b) - (d), [15 .13 .080(c),]

1 5 .1 3 .1 10(a)(1), (3), o r  (4), (e), o r  (f) is subject to a civil pena lty  o f  not m o re  than $50  

a d ay  for each  day  the de l inqu en cy  con tinues  as d e te rm ined  by the co m m iss io n  sub jec t  

to  r igh t  o f  appeal to the su p er io r  court. A person w h o  fails lo file a p ro per ly  

c o m p le ted  and certif ied  repo r t  w ithin  the t im e  required by  A S  15.13 .110(a)(7)  or 

1 5 .1 3 .1 10(b) is sub jec t  to a civil penalty  o f  not m ore  than  $500  a d a y  for e ach  day  the 

d e l inq u en cy  con tinues  as d e term ined  by the c om m iss io n  sub jec t  to right o f  appea l  to 

the su p e r io r  court. A person w ho vio lates  a provis ion  o f  this chap ter , e x c ep t  a 

p rov is ion  requiring  registration  or filing o f  a  report  w ith in  a  t im e  requ ired  as o th e rw ise  

spec if ied  in this section , is sub jec t  to a civil pena lty  o f  not m ore  than $5 0  a day  for 

each  d ay  the v io lation  con t inu es  as de term ined  by the com m iss io n ,  sub jec t  to r igh t o f  

appeal  to the super io r  court. A n  affidavit  s ta t ing  facts in m it iga tion  m a y  be su bm itted  

to the c om m iss io n  by a person  aga ins t  w h o m  a civil pena lty  is a ssessed . H ow e v er ,  the  

im position  o f  the  pena lt ies  p rescribed  in this section  or in A S 15.13 .380 d o es  not

SB0363C -3- CSSB 363(STA) am
New  T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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excu se  tha t  person  from reg is ter ing  o r  filing reports  requ ired  by  this chapter.

* See. 8. A S 15.13.400(4) is a m e n d e d  to read:

(4) "expend itu re"

(A) m e an s  a purchase  o r  a t ransfer  o f  m o ney  or a; thing o f  

value, o r  p ro m ise  o r  a g re em en t  to pu rchase  o r  transfer m o n e y  o r  a ny th in g  o f  

value , incurred  o r  m a d e  for the purpose  o f

(i) in f luenc ing  the nom ina tion  o r  e lec t ion  o f  a c and id a te  

or o f  any  ind iv idual w h o  files for no m in a t io n  at a later da te  and  

b eco m es  a  candida te ;

(ii) use by a political party;

(iii) the p ay m en t  by  a person  o ther  than  a c an d id a te  o r  

political parly  o f  com pen sa t io n  for the  personal se rv ices  o f  a n o th e r  

person  tha t  a re  rendered  lo a cand ida te  o r  political party; o r

(iv) inf luencing  the  o u tc o m e  o f  a  baliot p roposit ion  or

ques tion ;

(13) d o es  not include a cand ida te 's  filing fee o r  the  cost o f  

p repar ing  reports  and  s ta tem en ts  required by  this chapter;

(C ) in c lu d e s  a n  e x p r e s s  c o m m u n i c a t i o n  a n d  an  

e le c t io n e e r in g  c o m m u n i c a t i o n ,  h u t  d o e s  n o t  in c lu d e  a n  issu es  ( w l

c o m m u n i c a t i o n ;  j

* Sec. 9. A S  15 . 13 .400  is a m en d e d  by add ing  n e w  parag raph s  to r e a d ; I

(13) "co m m un ica tio n "  m eans  an a n n o u n c em en t  o r  a dv e r t isem en t  

d is sem in a ted  th rough  prin t o r  broadcast  m edia , inc lud ing  radio , te lev ision , cab le , and  

satellite , the  Internet, o r  through  a m ass  m ail in g :  exc lud in g  those  p laced  by an 

indiv idual or n o n g ro u p  en t i ty  and  cos ting  3 500  o r  less and  those  that d o  not d irec tly  o r  

indirectly  identify  a c and ida te  o r  proposit ion , as  tha t  term  is defined  in A S 

15.13.065(c);

(14) "e lec tioneering  c o m m u n ica tio n "  m eans  a c om m u n ica tio n  that

(A) d irectly  o r  indirectly  identif ies  a  cand ida te ;

(13) add resses  an issue o f  national, state, or  local political 

im portance  and a ttr ibu tes  a position  on that issue to the cand ida te  identified;

C S S B  3 6 3 (S T A )  a m -4-
N ew  T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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1 and

2 (C ) occurs  w ith in  the 30  days p reced in g  a p r im ary  e lec t ion  o r  a

3 m unic ipa l  e lection , o r  w ith in  the 60 days p reced ing  a general  e lection;

4 (15 t  "express com m u nica tio n "  m e an s  a  co m m u n ica t io n  that, w h e n

5 read as a  w ho le , and  w ith  l im ited reference  to externa l events , is su scep t ib le  o f  no

6 o th e r  reasonable  interpre ta tion  but as an exhorta t ion  to vo te  for o r  a g a in s t  a  specif ic

7 candida te ;

8 (16) "issues c om m u nica tion "  m eans  a co m m u n ica tio n  that

9 (A ) d irectly  o r  indirectly  identif ies  a candida te ;  and

10 (B) add resses  an issue o f  national, state, o r local polit ical

1 1 im portance .

12 * See. 16. A S  15.56.014(a) is a m en d e d  to read:

13 (a) A person c om m its  the c rim e  o f  cam p a ig n  m isc o n d u c t  in the  seco n d  deg ree

14 i f  the  person

15 (1) k n o w in g ly  c ircu la tes  or has w ritten , prin ted  o r  c ircu la ted  a  letter,

16 c ircu lar , o r  pub lica tion  relating to an e lection, to a can d id a te  at an e lec t ion , or  an

17 e lection  proposit ion  o r  ques tion  w ithout the  nam e and add ress  o f  the a u th o r  ap p e a r in g

18 on its face;

19 (2) excep t as  provided  by  A S  15.13.090(b), k n o w in g ly  p rin ts  o r

20  p u b lishes  an adver tisem en t,  b illboard, p lacard, poster, handbill ,  p a id -fo r  te lev is ion  or

21 rad io  a nn o u n c em en t ,  o r  [O T H E R ] c om m u n ica tio n , a s  t h a t  t e r m  is d e f in e d  in

22 A S  15.13 .400, intended  to influence the election  o f  a can d id a te  o r  o u tc o m e  o f  a  ballo t

23 p roposit ion  o r  question  w ithou t the w ords  "paid for by" follow ed by the n a m e  and

24  ad d ress  o f  the candida te , g roup, or individual pay ing  to r  the ad v e r t is in g  or

25 com m u n ica t io n  and , i f  a cand ida te  o r  group, with the namr- o f  the  c am p a ig n  chair;

26  (3) k n ow ing ly  m a k e s  a  c o m m u n ic a t io n ,  a s  t h a t  t e r m  is d e f in e d  in

27 A S  15.13.400, [W R IT E S  O R  PR IN T S A N D  C IR C U L A T E S , O R  H A S  W R IT T E N ,

28 P R IN T E D  A N D  C IR C U L A T E D , A L E T T E R , C IR C U L A R , B ILL , P L A C A R D ,

29 P O S T E R , O R  A D V E R T IS E M E N T  IN A N E W S P A P E R , O N  R A D IO  O R

30 T E L E V IS IO N ]

31 (A) con ta in ing  false factual inform ation  rela t ing  to a c an d id a te

S B 0 3 6 3 C -5 - C S S B  3 6 3 ( S T A )  n m
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1 for an e lection;

2 (B) that the person k n ow s  to be false; and

3 (C) that w ould  provoke  a  reaso n ab le  person  u n d e r  the

4  c ircu m stan ces  lo a  breach o f  the peace  o r  that a reasonab le  person  w ould

5 cons true  as d am ag in g  to  the cand ida te 's  repu tation  for ho nes ty  o r  [,] integrity ,

6 o r  to  the cand ida te 's  qualif ica tions  to se rve  i f  e lec ted  to office.

7 * S e c . l l .  A S  15.13.080 is repealed .

8 * Sec. 12. T h is  A c t  takes  e ffect im m edia te ly  un d er  A S 0 1.10 .070(c).

CSSB 363(STA) am -6- SB0363C
N ew  T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]



Alaska State Legislature
Xeuion ()jjh f.
State Cnpitol, Room 103 
Juneau, AK 99801-1182 
I’ltime; (yt)7) 465-4949 
Imx: (907) -165-1979

Diilml (
I’ d  H<>.\ |42  

I ingle Kiver. AK 99577 
Phone: (907) 691-4919 

Fax: (907) 694-4948

Senate Rules Committee
S en a to r  R andy Phillips, C ha ir

SB 363, “An Act relating to electioneering communications and communications 
intended to influence the outcome of an election and to campaign misconduct in the 
second degree; and providing for an effective date.”

Sponsor Statement________________________________

SB 363, “Electioneering Communications", seeks to require parties, groups, and non-group 
entities making "electioneering communications" to disclose the source of funds used to pay 
for the communications.

SB 363 defines “electioneering communications" as a communication that is intended to 
influence the election of a candidate and that clearly identifies one or more candidates or 
political parties and with limited reference to external events, be susceptible of no other 
reasonable interpretation but as an exhortation to vote for or against a specific candidate.

Senator John Cowdery, Vice-Chair 
Senator Rick Halford, Senator Gene Therriault, Senator Johnny Ellis 

Senator_Randy_Phillips@legis.state.ak.us

mailto:Senator_Randy_Phillips@legis.state.ak.us


FISCAL NOTE
STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):___________
Title An act relating to communications...

Fiscal Note Number:
Bill Version:
(S) Publish Date:

3
CSSB 363 (STA)
5/7/02

AdminDept. Affected]_______
BRU AK Public Offices Commission
’ Component__________________________

Sponsor
Requester

Senate Rules
Senate Finance

E x p e n d i tu re s /R e v e n u e s

Component No. 

(Thousands of Dollars)

70

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 .\0 0.0 0.0 0.0 0.0
5.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 5.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I

CHANGE IN REVENUES ( ) I I I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

5.0 0.0 0.0 0.0 0.0 0.0

TOTAL 5.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0 0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)
This bill deletes the requirement that contributors report their maximum contributions to candidates or 
groups. It also creates new definitions .or "communication ' "electioneering communication." "express 
communication." and "issues communication." This new language provides a bright line for the 
Commission to evaluate when issue communcations are subject to the contribution limits and reporting 
requirements of the campaign disclosure law (AS 15.13). One time funding is requested for paper, 
postage, printing and training outreach.

Prepared by: Brooke Miles_________________________________________ Phone 907-276-4176
Division APOC Date/Time 5/6/02 4:25 PM
Approved by: Jim Duncan. Commissioner______________________  Date 5/6/2002
Agency Department of Administration______________________

(Revised 9/2001 OMB) Page 1 of 1_.



FISCAL NOTE

2002 L E G I S L A T I V E  S E S S IO N  Bill Version: SB 363
(S) Publish Date: 5/6/02

STATE OF ALASKA Fiscal Note Number: 2____

Revision Date/Time (Note if correction):______________________Dept. Affected;_________OOG
Title An Act relating to electioneering_______________ BRLI Elections_________
_____________ communications____________________________Component Elections_________
Sponsor Senate Rules______________________________  ________________
Requester Senate State Affairs_________________________Component No.  21_

E x p e n d i tu re s /R e v e n u e s __________________________________(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES__________

CHANGE IN REVENUES ( ) f

FUND SOURCE__________________________________________(Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for th's bill is included in the Governor's FY 2003 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)

Prepared by: Gail Fenumiai, Election Administrative Supervisor___________  Phone 465-3935
Division Division of Elections Date/Time 4/22/02 2:31 PM
Approved by: Lieutenant Governor Fran Ulmer___________________  Date 04/22/2002
Agency Office of the Lieutenant Governor___________________

(Rovisod 0/2001 OMB) Page 1 o f 1



S e n a t e  M a j o r i t y  N e w s
Ron Irwin, Senate Majority Press Secretary For Broadcast Actualities: (800) 478-6540
State Capitol, Room 107 WcbSitc: http://www.akrepublicans.org
Juneau, AK 99801 
Phone: (907) 465-3803

S e n a t e  R e p u b l i c a n s  G e t  U n a n i m o u s  V o t e  o n  

C a m p a i g n  F i n a n c e  R e f o r m  L e g i s l a t i o n

(JU N E A U ) -  R eco gn iz ing  that the peop le  o f  A laska  have  a  right lo be  in fo rm ed  a bo u t  g rou p s  o r  ind iv iduals  
w h o  try to in f lu en ce  the ou tc o m e  o f  public  e lections, the Senate  u n a n im o u s ly  p assed  S ena te  Bill 363  on  
W ednesday .

Sponsored  by  the Senate  R ules  C om m ittee ,  SB 363 es tab lishes  gu ide lines  ind iv idua ls  m ust fo llow  p r io r  to 
p ro m u lg a t in g  a m ass  m e ssag e  to the public, w h ich  is des igned  lo e ffect the o u tco m e  o f  an  e lec t ion , w h e th e r  ihat 
m essage  is de l ive red  by, radio, te lev ision , print ads o r  d irect m ailing .

“ D uring  the 20 0 0  e lection  y ea r  ro u gh ly  $ 3 7 5 ,0 0 0  w as spen t in A laska  by  peop le  and  entities  try ing  to in fluence  
the e lectoral p rocess  o f  the state, by  use  o f  m ass  co m m u n ica tio n ,” sa id  Sen. G e n e  T he rr iau lt  (R -N o r th  Pole), 
w ho  carr ied  the bill fo r  the S ena te  Rules C om m ittee .  “ M any  o f  these  peo p le  and  g rou p s  w h o  a n o n y m o u s ly  
f inance these  po li t ica lly  charg ed  ads, ac tua lly  represen t out o f  state specia l  in terest groups. 1 be l iev e  the peop le  
o f  A laska  have  a r ight lo k n o w  w h o  is try ing  to influence  their  vo tin g  dec is ion  p ro cess .”

SB 363 add resses  spec if ica l ly  “e lec tioneer ing  c o m m u n ica tio n s ,” w h ich  a re  c om m u n ica t io n s  that:

1. D irec tly  o r  ind irec tly  identif ies  a candida te ;
2. A d d resse s  an issue o f  na tiona l,  state  o r  local political im portance  and  a ttr ibu tes  a po s i t io n  on that issue 

to an iden tif ied  cand ida te ;
3. O c c u r  30  d ay s  p rec ed in g  a p r im ary  or m unicipal  e lection  o r  60  d ay s  p rio r  to a g enera l  e lection .

SB 363 es tab lishes  gu ide lines , w hich  m ust  be  followed w h en  p ro d u c in g  o r  runn ing  m ass  a d v e r t ise m e n ts  that 
qualify  as “e le c t io n e e r in g  c o m m u n ica t io n s ,” as defined  above.

First m o n e y  for m ass  adv e r t isem en ts  cannot c o m e  from p roh ib ited  entities , w h ich  include: c o rpo ra tio n s ,  un ions  
o r  501 (c) (3) non-p ro fi t  corpora tions.

Secondly , all f inancing  o f  “ e lec tioneer ing  c om m u n ica t io n s ,” as p rev io u s ly  defined , m u s t  be repor ted  to the 
A laska  Public  O ff ices  C o m m iss io n  a n d  no  m ore  than 10 percen t  o f  the a d ’s f inancing  can  c o m e  from  sources  
ou ts ide  the state  o f  A laska.

Finally , fund ing  fo r  m ass  e lec t ion eer in g  co m m u n ica tio n s  m a y  not e xceed  curren t  s ta tu to ry  l im ita t ions  a lrea d y  in 
place. T he  law  c u rre n tly  cap s  political con tr ibu tions  at: $ 5 ,0 0 0  p er  y ea r  for political parties , $ 1 ,0 0 0  a y e a r  for 
g roups and $5 0 0  a year  fo r  ind iv iduals  and  n o n -g rou p  entities.

SB 363 no w  goes to the M ouse o f  R epresen ta t ives  for their  con s ide ra t io n  and  passage.
# # #
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I n t r o d u c t i o n

F
or m o s t  o f  this century , on e  o f  the p ri­
m ary  g o a ls  o f  federal cam paign  finance 
laws h as  been  to restrict wealthy  interests 
from e xe r t in g  u n d u e  influence  over  the political 

p r o c e s s .  T h u s ,  in  1907 , C o n g r e s s  p a s s e d  
leg is la tion  tha t  p re v e n te d  c o rp o ra t io n s  f ro m  
m ak ing  f inancial  con tr ibu tions  o r  expend itu res  
in c o n n e c t io n  w i th  any  e le c t io n  fo r  federa l  
office. Forty  yea rs  later, the ban w as e x tended  
to labor unions , and  in the early 1970s, Congress 
p a s se d  the  F e d e ra l  E le c t io n  C a m p a ig n  Act 
(F E C A ), w h ich  soug h t ,  a m o n g  o th e r  th ings, to 
l im it  c o n t r ib u t io n s  by “ fa t  c a t ” o r  w e a l th y  
d on o rs  to po li t ica l  parties  and candida tes .

A lth o u g h  these  re fo rm s  did not com ple te ly  
r e m o v e  the  in f lu e n c e  o f  “ big m o n e y ” from  
politics, the re fo rm s  nevertheless en joy ed  som e 
m o dest  su ccess  in p rev en tin g  the a p p earan ce  o f  
corrup tion  tha t  a r ise s  w hen  w ealthy  d onors  and 
p ow erfu l  c o rp o ra t io n s  con tr ibu te  d irectly  and 
heav ily  to po li t ica l  c am p a ig n s .  H o w ev er ,  in 
r e c e n t  y e a r s  th e s e  r e f o rm s  h a v e  los t th e i r  
e f f e c t iv e n e s s ,  a s  w e a l th y  d o n o rs ,  in c lu d in g  
prohib ited  con tr ibu to rs  such  as corpora tions and 
labor u n io ns ,  h av e  e v a d ed  the c lear  intent o f  the 
law.

In the 1996 federal e lections, corpora tions , 
labor u n io n s ,  po li t ica l  parties , a n d  ad v o c ac y  
g roups  spen t  an  e s t im a te d  $ 135 lo $ 150 million 
in a d v e r t i se m e n ts  that w ere  w holly  unregula ted  
by the federal g o v ern m en t  because, the sponsors 
o f  the ads  c la im ed ,  they w ere  e ng aged  in “ issue 
a d v o c a c y ” r a t h e r  than  “ e x p re s s  a d v o c a c y .” 
H o w e v e r ,  r a t h e r  th a n  e d u c a t in g  the p u b l ic  
b ro ad ly  a b o u t  is su es ,  the typ ica l  “ issu e  a d ” 
m e n t io n e d  a s in g le  c a n d id a te ,  ta rg e te d  the 
se g m e n t  o f  the  pub lic  e lig ib le  to vote for that 
cand ida te ,  began  to run w hen  an e lect ion  w as 
im m inent,  and  e n d e d  abrup tly  on E lection  Day.

T h e  f o l l o w i n g  is a n  e x a m p l e  o f  an  
adv e r t isem en t,  run d uring  the 1996 cam paign , 
w h i c h  t h e  s p o n s o r  c l a i m e d  w a s  a n  u n ­
re g u la te d  “ issu e  a d ” ra th e r  than  a re g u la te d  
e le c t io n e e r in g  ad:

I t’s o u r  land; ou r  water. A m e r ic a ’s 
e n v iro n m e n t  m ust  be  protected. But 
in j u s t  18 m o n t h s ,  C o n g r e s s m a n  
G a n sk e  has voted 12 out o f  12 t im es 
to w eaken  env ironm enta l  pro tections . 
C ongressm an  G an sk e  even voted to let 
c o r p o r a t i o n s  c o n t i n u e  r e l e a s i n g  
c ance r-cau s in g  po llu tan ts  into o u r  air. 
C ongressm an  G anske  voted fo r  the big 
co rpora tions  w h o  lobbied  these bills 
and  g ave  him thousands  o f  do llars  in 
c o n t r ib u t io n s .  C a l l  C o n g r e s s m a n  
G a n s k e .  T e  II h im  to  p r o t e c t  
A m e r i c a ’s e n v i r o n m e n t .  F o r  o u r  
fam ilies. F o r  o u r  future.

T he  sponsors  o f  this adv e r t isem en t  c la im  it 
is an  “ issue  ad ” b ecau se ,  ra the r  than urg ing  
v i e w e r s  to  “ v o te  a g a i n s t ” o r  “ d e f e a t ” 
C ongressm an  G anske, the ad m erely  urges them 
to c a l l  C o n g r e s s m a n  G a n s k e .  S u r g i c a l l y  
exc is ing  explic it  w o rds  o f  advocacy , such  as 
“e lec t” o r  “defeat,”  they c laim , c onverts  b latant 
e le c t io n e e r in g  in to  m e re  “ issu e  a d v o c a c y ,”  
which  is w holly  u nregu la ted  and im m u n e  from 
federal d isc losu re  laws.

O f  course , to the eyes  o f  the vo ting  public , 
the a b o v e  a d v e r t ise m e n t  is ind is t in gu ish ab le  
f ro m  e le c t io n e e r in g  a d s  th a t  C o n g r e s s m a n  
G a n s k e ’s o p ponen t w ou ld  run. T h is  ad and the 
v as t  m a jo r i ty  o f  s o -c a l le d  “ i s su e  a d s ” tha t  
a p p e a r e d  d u r in g  the  1996 fed e ra l  e le c t io n  
s e a s o n  h a d  th e  u n m i s t a k a b l e  i n t e n t  o f  
en c o u rag in g  the v iew er  to vote for o r  aga ins t



p a r t ic u la r  c a n d id a te s .  A l th o u g h  the re  a re  no 
r e l i a b l e  e s t i m a t e s  c o n c e r n i n g  th e  d o l l a r  
a m o u n t  sp e n t  on  “ issue  a d v o c a c y ” in sta te  and  
local r a c e s ,  it is n e v e r th e le s s  c le a r  tha t  the 
p ro b le m  is no t  l im ite d  to fed e ra l  e le c t io n s .  
T h e  p r e s e n ta t io n  o f  e le c t io n e e r in g  ads  u n d e r  
the  g u is e  o f  “ issue  a d v o c a c y ” h as  g iv en  r ise  
to  a  s e p a r a t e  p a r a l l e l  t r a c k  o f  w h o l l y  
u n r e g u la t e d  e le c t io n e e r in g ,  a d e v e lo p m e n t  
tha t  th re a te n s  to  m a k e  a m o c k e ry  o f  the  en t i re

s c h e m e  o f  federa l  and  s ta te  c a m p a ig n  f in a n c e  
r e g u la t io n .

T h is  p a p e r  r e v ie w s  the  h is to ry  o f  the  rise  
o f  “ issu e  a d v o c a c y ,” d e s c r ib e s  the  c u r r e n t  
legal  l a n d s c a p e ,  a n d  e x p la in s  s o m e  o f  the  
le a d in g  re g u la to ry  a p p r o a c h e s  fo r  d e f in in g  
“e x p re s s  a d v o c a c y ” a n d  “ issue  a d v o c a c y ” in 
a m o r e  r e a l i s t i c  a n d  c o n s t i t u t i o n a l l y -  
p e r m is s ib le  m a n n e r .  □
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" Is s u e  A d v o c a c y "  a n d  " E x p r e s s  A d v o c a c y "  - -  
T h e  P a r a d ig m  C a s e s

T
he p h ra s e  “ issue  a d v o c a c y ,”  like the 
phrase  “express  a dv ocacy ,” appears  no ­
w h e re  in the  s t a tu te s  tha t  c o m p r i s e  
fe d e ra l  c a m p a ig n  f in a n c e  law . R a th e r ,  the 

c oncep ts  w ere  c rea ted  by the S u p re m e  C ourt  in 
Buckley v. Valeo, 4 2 4  U.S. I (1976), which  held 
tha t  p o l i t ic a l  a d v e r t i s e m e n ts  tha t e x p re s s ly  
a d v o ca te  the e lec t ion  or defeat  o f  a cand ida te  
are  sub jec t  to  federal regu la tion , but political 
a d v e r t i se m e n ts  that m ere ly  relate to political 
i s s u e s  ( w i th o u t  e x p r e s s l y  a d v o c a t i n g  the  
election o r  defeat  o f  a cand ida te)  are  not subject 
to regu la t ion .

R e ly in g  on  the  Buckley d e c is io n ,  s o m e  
low er federal court  dec is io n s  have  ado p ted  a 
v e ry  n a r ro w ,  b r ig h t - l in e  lest  -  the  “ m a g ic  
w o rd s” test. U n d e r  the “ m ag ic  w o rd s” lest, 
regard less  o f  the intent o f  the sp eake r  o r  the 
effect ol' the adv e r t isem en t  on the listener, an 
adv e r t isem en t  that fails to use “ m ag ic  w o rd s” 
such as “elect,”  “defeat .” “support,” “ reject” (or 
nearly identical sy no n ym s)  is conside red  “ issue 
a d v o c a c y ” r a th e r  than  “e x p re s s  a d v o c a c y .” 
H o w e v e r ,  the  p ro p e r  legal test fo r  d e f in in g  
“ e x p r e s s  a d v o c a c y ” a n d  “ is su e  a d v o c a c y ” 
rem ains  a  hotly  con tes ted  legal issue. B efore  
that issue can  be addressed , it is n ecessary  to 
un d ers tand  w hat it is the law is a ttem p tin g  to 
d iffe ren t ia te  be tw e en  w hen  it uses the term s 
“ issue a d v o c a c y "  and  "express  adv o c ac y .”

T h e  p a r a d i g m s  a re  r e l a t i v e l y  e a s y  to 
d esc r ib e .  A p a ra d ig m a t ic  “ issue  a d v o c a c y "  
advertisement: ( I ) addresses an issue o f  national 
or local political im portance , (2) d iscusses  only  
th e  i s su e  a n d  no t the  a c t io n s  o f  p a r t ic u la r  
political actors  in regard  to that issue, and  (3) is 
broadcast at a  t im e w hen  legislative o r  executive 
a c t i o n  o n  th e  i s s u e  m a y  be  p e n d i n g  o r  
con tem pla ted ,  but no e lection  is im m inent.

R ecen t  e x a m p les  o f  the “ issue  a d v o c a c y ” 
p arad ig m  are  adv e r t isem en ts  that labor  un io n s  
r a n  in l a t e  1 9 9 3 ,  w h e n  th e  .S e n a te  w a s  
cons id e r in g  ratifica tion  o f  the N orth  A m er ican  
Free T rade  A g re e m e n t  (N A F T A ):

In W a sh in g to n ,  b ig  c o r p o ra t io n s  a n d  
l o b b y i s t s  a r e  s p e n d i n g  m i l l i o n s  
m a k i n g  f a l s e  c l a i m s  a b o u t  t h e  
N A F T A  t r a d e  d e a l .  B u t  a c r o s s  
A m e r ic a ,  p e o p le  g o in g  to fa c to r ie s ,  
lo fa rm s, to o f f ic e s  k n o w  it m e a n s  
j o b s  g o i n g  s o u t h .  E c o n o m i s t s  
w h o ’ve s tu d ie d  j o b  lo ss  s a y  w e ’ ll 
lose  up  to 5 0 0 ,0 0 0  j o b s  to N A F T A .  
A m e r ic a n s  w a n t  to  e x p a n d  t rade ,  bu t 
n o t  b y  t r a d i n g  a w a y  t h e i r  j o b s .  
N A F T A :  I t ’s a  b ad  dea l  for A m e r ic a ,  
and  A m e r ic a n s  k n o w  it.

W h e n  these  a n t i -N A F F A  a d v e r t i s e m e n ts  
w ere  b roadcast,  there w as no  nationa l e lec t ion  
p e n d i n g ,  a n d  the  p r im a r y  p u r p o s e  o f  th e  
a d v e r t i s e m e n t s  w a s  to  s w a y  p u b l i c  a n d  
C o n gress io na l  op in ion  on this im portan t  pub lic  
policy  choice .

Similarly , in late 1993 and  early  1994, when 
P re s id e n t  C lin to n  p r o p o s e d  c o m p r e h e n s iv e  
n a t i o n a l  h e a l t h  c a r e  r e f o r m ,  th e  H e a l t h  
Insu rance  A ssocia t ion  o f  A m er ica  ran a series 
o f  p a ra d ig m a t ic  “ issue  a d v o c a c y ” rad io  and 
te levision  spots. T h e  adve r t isem en ts  fea tured  
an o r d in a ry  A m e r ic a n  c o u p le  — H a rry  and  
L o u is e  — d i s c u s s in g  th e i r  f e a r s  a b o u t  the  
p ro p osed  hea lth  care  refo rm  pack ag e . A ga in , 
there  w ere  no national e lec t ion s  p en d in g ,  and  
the advertisem ents w ere  intended to sw ay  public 
opinion against health care  reform  and convince  
C on g ress  to reject the  P re s id en t’s health  care 
initiatives.
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A p a r a d i g m a t i c  “ e x p r e s s  a d v o c a c y ” 
a d v e r t i s e m e n t :  ( I )  n a m e s  o n e  o r  m o r e  
in d iv id u a l  c a n d id a te s  fo r  p u b l ic  o f f ic e ,  (2) 
a tt r ib u tes  on e  o r  m o re  ac tions  or beliefs  to the 
c and id a te ,  (3) a p p e a rs  in c lo se  p rox im ity  to an 
e lect ion , and  (4) exp lic i t ly  u rges  the  v ie w e r  to 
vote e i th e r  fo r  o r  aga in s t  the  cand ida te . T h e  
f o l l o w i n g  a d v e r t i s e m e n t  is an e x a m p l e  o f  
“e x p re ss  a d v o c a c y ” :

S e n a to r  S m i th  is s t a n d in g  in the  w ay  
o f  r e fo rm .  V o t in g  a g a in s t  c u r b s  on 
f r i v o l o u s  l a w s u i t s  t h a t  c o s t  j o b s .  
W h a t ’s w o rse ,  S e n a to r  S m i th ’s m a d e  
a c a r e e r  o f  p u t t i n g  t h e  r i g h t s  o f  
c r i m i n a l s  a h e a d  o f  t h e  r i g h t s  o f  
v ic t im s .  V o t in g  to  d e n y  e m p lo y e r s  
the r igh t  to k eep  c o n v ic te d  fe lo ns  out 
o f  th e  w o r k p l a c e .  T h a t ’s w r o n g ,  
t h a t ’ s l i b e r a l ,  b u t  t h a t ’s S e n a t o r  
S m i th .  O n  T u e s d a y ,  v o te  a g a in s t  
S e n a to r  S m ith .

T he  m ajority  o f  political advertisem ents  that 
app ear  du ring  an electoral season fall in between 
these  p a ra d ig m s .  T h e  dec is ion  to c lass ify  an 
ad v e r t ise m e n t  as  e ith er  “exp ress  a d v o c a c y ” or 
“ i s s u e  a d v o c a c y ” h a s  e n o r m o u s  p r a c t i c a l

im plicat ions. If the com m u n ica t io n  is dee m e d  
to  b e  “ e x p r e s s  a d v o c a c y , ” t h e n  t h r e e  
c onsequences  follow u nd er  federal e lection law. 
First, the com m unica tion  is subject to disclosure 
rules. F E C A  requires  that sp eak e rs  e ng ag in g  
in “exp ress  a d v o c a c y ” d isc lose  the  sou rces  o f  
their m oney  and  the nature o f  their expenditures. 
Second , the com m u n ica tio n  is sub jec t  to source  
restr ic tions. F E C A  bars certa in  sp eak e rs ,  such  
as  c o r p o r a t io n s  a n d  u n io n s ,  f ro m  s p e n d in g  
m oney  to engage  in “express  advocacy .”  Third , 
the c o m m u n ica tio n  is sub jec t  to fund-ra is ing  
restrictions. F E C A  lim its not on ly  the sources  
from w hich  speakers  m ay  ra ise  the ir  m o n ey , but 
a lso  the  size o f  con tr ibu tions  they m a y  receive.

If, how ever,  the c o m m u n ica t io n  is d eem ed  
lo be “ issue advocacy ,” then the com m unica tion  
is not, and  indeed  can n o t  con s ti tu t io na lly  be, 
s u b j e c t  to  r e g u l a t i o n ,  i n c l u d i n g  s o u r c e  
res tric tions, fund-ra is ing  res tr ic tions, o r  even 
public  d isclosure. T hu s ,  it is vita lly  im portan t  
that cam paign  f inance law be able to  distinguish 
intell igently  betw een  “ issue  a d v o c ac y ,”  w hich  
is intended to educate  the public abou t important 
pub lic  issues, and  “exp ress  a d v o c ac y ,”  w h ich  
is in tended  to pe rsu ade  a vo ter  to su pp o rt  or  
defeat  a part icu la r  c an d id a te  at the polls. □
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T h e  S u p r e m e  C o u r t  I n v e n t s  " Is s u e  A d v o c a c y "

I
n 1974, on the  heels  o f  P res iden t  N ix o n ’s 
r e s ig n a t io n  a n d  p u b l ic  h e a r in g s  on the  
W a te r g a t e  s c a n d a l s .  C o n g r e s s  b u i l t  on 
re fo rm s b eg u n  initially  in 1971, and  enac ted  

F E C A  — a c o m p r e h e n s iv e  se t  o f  c a m p a ig n  
re fo rm s that es tab lished :  (1) con tr ibu tion  limits 
for donations  to polit ic ians and  political parties;
(2) e x p e n d itu re  lim its that app lied  to private  
p a r t ie s ,  p o l i t ic a l  p a r t ie s ,  a n d  tho se  s e e k in g  
p u b l ic  o f f ic e ;  (3 )  d is c lo s u re  ru le s  fo r  both  
con tr ib u t io n s  and  expend itu res ;  and  (4) public  
f in a n c in g  o f  p r e s id e n t ia l  e le c t io n s .  T h e s e  
refo rm s, w h ich  w ere  set to  go  into e ffect  with 
the  u p c o m in g  1975-76  e le c t io n  c y c le ,  w ere  
im m ed ia te ly  c ha lleng ed  in the courts .

T h e  S u p r e m e  C o u r t  r e v i e w e d  ihe  
constitutionality o f  FEC A  in Buckley v. Video, 424 
U.S. 1 (1976). In general, the Court upheld the 
d is c lo su re  ru les  and  the  p u b l ic  f in an c in g  o f  
presidential elections. However, on the issue o f  
l im i t s  on  c a m p a i g n  c o n t r i b u t i o n s ,  a n d  
expenditures, the Court issued a  split decision. The 
C o u r t  u p h e ld  the  l im its  on c o n t r ib u t io n s  as 
necessary to further the governm en t’s com pelling 
interest in avoiding corruption o r  the appearance 
o f  corruption. However, the Court struck down 
th e  l im i t s  o n  e x p e n d i t u r e s  a s  v io l a t i n g  a 
c a n d id a te ’s First A m e n d m e n t  r igh ts  w ithou t 
serving a  com pelling governm ent interest.

F E C A  a t t e m p t e d  to  r e g u l a t e  n o t  o n ly  
c a n d id a te  a n d  p a r ty  e x p e n d i tu r e s ,  b u t  a lso  
e x p e n d itu res  by p r iv a te  parlies. O ne  section  o f  
F E C A  im p osed  a  $ 1,000 limit on  expen d itu res  
“ re la t iv e  to  a  c le a r ly  id e n t i f ie d  c a n d id a te .” 
A n o th e r  section  o f  F E C A  im p o sed  report ing  
r e q u i r e m e n t s  f o r  p e r s o n s  w h o  m a k e  
ind epen den t  exp en d itu res  o f  o v e r  $ 100  “ for the 
p u rp o se  o f  in f luenc ing”  a  federal e lection . T he  
C o u r t  in Buckley c o n c l u d e d  t h a t  t h e s e

regu la t ions p resen ted  potential  p ro b lem s  both  
o f  vagueness  a n d  o verb read th .

U n d e r  F i r s t  A m e n d m e n t  “ v o id  f o r  
v a g u e n e s s ” j u r i s p r u d e n c e ,  the  g o v e r n m e n t  
c an n o t  pu n ish  so m e o n e  w ith o u t  p ro v id in g  a 
suffic ien tly  p rec ise  descrip tion  o f  w h a t  conduc t  
is legal and  w hat is illegal. A vague o r  imprecise  
defin it ion  o f  “express  a d v o c a c y ” m ig h t  se rve  
to “chill” som e political speakers  w ho , a lthough 
they d es ire  to en g a g e  in d iscu ss io ns  o f  polit ical  
issues, m a y  be a fra id  that the ir  sp e ec h  cou ld  be 
c o n s t r u e d  as e le c t io n e e r in g .  T h e  C o u r t  in 
Buckley found that the FE C A  regulations , w hich  
app lied  to exp en d itu res  “re la t ive  to  a c learly  
identif ied  c an d ida te” and  “ fo r  the p u rp o se  o f  
inf luencing  an e lec t ion ” w ere  not su ff ic ien tly  
p rec ise  to p rov ide  the certa in ty  n ec es sa ry  for 
those  w ish ing  to e n g a g e  in po li t ica l  sp eech .

S im ilarly , the overb read lh  do c tr in e  in First 
A m e n d m e n t  ju r isp ru d e n c e  is c o n c e rn e d  w ith  a 
regu la t ion  that, h o w e v e r  p rec ise ,  sw e e p s  too 
broadly  and  reaches  con s ti tu t io na lly  p ro tec ted  
speech . In Buckley, the C o urt  w as c o n c e rn e d  
that a regu la t ion  that app lies  to any  exp e n d itu re  
that is d o n e  " fo r  the pu rpo se  o f  in f lu en c in g ” a 
federal e lec t ion  or that is “re la t ive  to  a  c learly  
identified candida te” could  e n c o m p a ss  not on ly  
d irect e lec t ioneering , but a lso  p ro tec ted  speech  
on issues o f  public  and political importance . For 
e x a m p le ,  the  H a rry  a n d  L o u i s e  h e a l th  c a re  
a d v e r t i s e m e n ts ,  w h ic h  w ere  in te n d e d  to  be 
“ i s s u e  a d v o c a c y ” c o m m u n i c a t i o n s ,  m ig h t  
n e v e r th e le s s  h a v e  the  e f fe c t  o f  influencing 
v ie w e rs  to o p p o se  D e m o c ra t s  in g e n e ra l  or 
P res iden t  C lin ton  in part icu lar .  If  the  F E C A  
r e g u l a t i o n s  w e r e  i n t e r p r e t e d  to  r e a c h  a ll 
e x p en d itu res  that m ere ly  m e n tio n  a po li t ica l  
cand ida te  or cou ld  in f luence  the o u tc o m e  o f  a 
federal e le c t io n ,  the  s w e e p  w o u ld  be b ro a d  
indeed.



In o r d e r  to  a v o id  th e s e  v a g u e n e s s  a nd  
o v erb re ad lh  p ro b le m s ,  the C ourt  held that the 
g o v e rn m e n t ’s regu la to ry  p o w e r  u n d er  FE C A  
w ou ld  be cons tru ed  to reach  on ly  funds used 
for c o m m u n ic a t io n s  that “expressly  a dv o ca te” 
the e le c t io n  o r  d e fea t  o f  a  c learly  identif ied  
candida te . T hus ,  it was the Suprem e C ourt,  and 
not the C o n g ress ,  that inven ted  the dis tinction  
b e tw e en  “ e x p re ss  a d v o c a c y ,” w hich  m ay  be 
regu la ted , and  “ issue  a d v o c ac y ,” w h ich  cannot 
be re g u la te d .  A l th o u g h  the  w o rd s  “ex p ress  
a d v o c a c y ” a n d  “ i s s u e  a d v o c a c y ” a p p e a r  
no w h ere  in the statutory language, they are now 
an  i m p o r t a n t  p a r t  o f  th e  s t a t u t o r y  a n d  
cons ti tu t iona l  federal e lec t ion  law fram ew ork .

T h e  " M a g i c  W o r d s "  T e s t

In an im p o r ta n t  foo tn o te  in the Buckley 
o p in io n ,  th e  S u p re m e  C o u r t  p ro v id e d  so m e  
g u i d a n c e  on  h o w  to  d e c id e  w h e th e r  a 
com m unication  is “express advocacy” or “ issue 
advocacy.” T h e  C ourt stated that its construction 
o f  F E C A  would limit the reach o f  the statute “to 
c o m m u n ica t io n s  con ta in ing  express  w ords o f  
advocacy o f  election or defeat, such as ‘vote for,’ 
‘elect,’ ‘support,’ ‘cast your  ballot for,’ ‘Smith for 
C ongress ,’ ‘vote against,’ ‘defeat,’ ‘reject.’” It is 
this footnote from Buckley that has led som e lo 
conclude that the Suprem e Court has adopted a 
“m agic  w o rd s” test for d is tinguishing between 
“express advocacy” and “issue advocacy.”  Under 
the “ m ag ic  w o rd s ” ap p ro ach , u n le ss  a c o m ­
munication contains one o f  the words listed by 
the S u p rem e  C ourt in this footnote, o r  a near­
perfect synonym , the com m unication  is “ issue 
advocacy,” regardless o f  the intent o f  the speaker 
or the likely reaction o f  any  reasonable listener.

P rop o nen ts  o f  the “m ag ic  w o rd s” approach  
i n t e r p r e t  it  s t r i c t l y .  T h u s ,  th e  f o l l o w i n g  
adv e r t isem en t,  e ven  i f  a ired  w ithin  d ays  o f  an 
e lection, w o u ld  be considered  “ issue advocacy” 
by s tr ic t  cons truc tion is ts :

C o n g r e s s w o m a n  S m i t h  v o t e d  to  
increase  inco m e taxes, sa les  tax es  and 
cap ita l  ga ins  taxes  by o v e r  a b illion 
dollars . T hen  sh e  voted  a g a in s t  the 
largest p roperty  tax cut  in h is to ry . Is 
she: (a) a  liberal, (b) a b ig  s p end er ,  (c) 
out o f  touch, o r ( d )  all o f  the a b o v e ?  I f  
you said “ (d) all o f  the a b o v e ,” y o u ’ve 
m ade the right call. M ake  ano ther  right 
call to C o n g ressw o m a n  Sm ith . She  
n ever  m et a  tax sh e  d id n ’t hike.

B ecause  the  tag line on the  ad say s  “c a l l” 
C o n g re s s w o m a n  S m ith  ra th e r  than  “ d e fe a t” 
C o n g ressw o m a n  Sm ith , it w ou ld  be  d e e m e d  an 
“ issu e  a d ” u n d e r  th e  s t r ic t  “ m a g ic  w o r d s ” 
approach . If ado p ted  by the courts ,  the  “ m ag ic  
w ords”  approach , w ith  its narrow  and  w o od en  
defin ition  o f  “express  a d v o c a c y ” w o u ld  c rea te  
a  po ten tially  m ass ive  loopho le  in th e  c am p a ig n  
finance laws that w ould  a llow  ad v o c ac y  g roups 
a n d  p r o h ib i t e d  d o n o r s  to  s p e n d  u n l i m i t e d  
r e s o u r c e s  o n  u n r e g u l a t e d  e l e c t i o n e e r i n g  
adv e r t isem en ts  like the on e  c ited  above .

T h e  A p p e l l a t e  C o u r t s  D i s a g r e e  
A b o u t  H o w  T o  D e f i n e  " E x p r e s s  
A d v o c a c y "

T he  S u p re m e  Court has on ly  o n ce  app lied  
the “exp ress  a d v o c a c y ” test to a  c o n c re te  set o f  
fac ts ,  a n d  tha t  case ,  FEC v. Massachusetts 
Citizens for Life, Inc., 4 7 9  U.S. 238  ( 1980), has 
aspects  that both  supp o rt  and  u n d e rm in e  the 
“ m a g i c  w o r d s ”  a p p r o a c h .  In t h a t  c a s e ,  
M assach u se tts  C it izens  for Life, a n o n p ro f i t  
c o rp o ra t io n ,  p u b l i s h e d  a “ S p e c ia l  E le c t io n  
Edition” o f  its new sletter which  urged its readers 
to  “ v o le  p ro - l i f e ” in an  u p c o m in g  p r im a r y  
e lection , listed every  c an d id a te  fo r  s ta te  and  
federal office, and  identif ied  each  c a n d id a te ’s 
v ie w  o n  p r o - l i f e  i s s u e s ,  t o g e t h e r  w i th  a 
d isc la im er  sta ling  that the n ew sle t te r  d id  not 
e nd o rse  a ny  p ar t icu la r  cand ida te .
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T h e  S u p re m e  C ourt  held that. desp ite  the 
d is c la im e r ,  the p ro - life  n ew s le t te r  con ta in ed  
“ e x p r e s s  a d v o c a c y . ” T h e  C o u r t  b e g a n  its 
analysis by re turn ing  lo Buckley, and  reiterating 
that a  f ind in g  o f  “exp ress  a d v o c a c y ” d ep e n d s  
upon  the u se  o f  lan gu age  such  as “ vole for,” 
“elect,” o r  “ support.” H ow ever ,  desp ite  the fact 
that the n ew sle t te r  used  the explicit phrase  “vote 
pro-life ,” the  C o u r t  d id  not lim i, its ana lys is  to 
the m ere  p re s e n c e  or absence  o f  these  “m ag ic  
w o r d s . ” R a t h e r  th e  C o u r t  e x a m i n e d  the  
n ew sle t te r  as  a w h o le  and  res ted  its dec is ion  on 
the “essential  na tu re” o f  the m essag e  and  w h a t  
it c o n v e y ed  “ in e ffect .”  T h us ,  Massachusetts 
Citizens for Life can be read  as su pp o rt in g  a 
test for “e x p re ss  a d v o c a c y ” that looks beyond  
the m ere  p resen c e  or absence  o f  “ m ag ic  w o rd s” 
and  co n s id e rs  the  con tex t  and  true intent o f  a 
c o m m u n ica tio n .

B e c a u s e  th e  S u p r e m e  C o u r t  h a s  n o t  
d e f i n i t i v e l y  s e t t l e d  th e  i s s u e  o f  h o w  to  
d i f f e r e n t i a t e  b e t w e e n  a d v e r t i s e m e n t s  th a t  
constitu te  “ issue  ad v o c ac y ” and advertisem ents  
that constitu te  “express  adv ocacy ,” the issue has 
been left to the low er federal courts. T he  federal 
c o u r t s  o f  a p p e a l s  h a v e  s p l i t  in  t h e i r  
in te rpre ta tion  o f  “ issue a d v o c ac y .”

O n e  o f  the earlies t  dec is ion s  in this a re a  is 
FECv. Furgatch, 807 F.2d 857 (9th Cir. 1987). 
In tha t  c ase  a  p r iva te  c it izen , H arvey  Furga tch , 
placed a full page advertisem ent in the New York 
Times and  the Boston Globe that w as critical o f  
P res iden t  C a r te r  d u r in g  the w eek  p reced in g  the 
19 80  e lection . Furga tc lT s a dve r t isem en t  stated 
that P re s id e n t  C a r te r  w a s  “c u l t iv a t [ in g ]  the 
fears, not the hopes , o f  the  vo ting  p u b lic ,” and  
“d eg ra d in g  the e lectora l p ro cess  and  lessen ing  
th e  p r e s t i g e  o f  t h e  o f f i c e . ”  F u r g a t c l T s  
a d v e r t i s e m e n t  a c c u s e d  P re s id e n t  C a r t e r  o f  
try ing  “ to buy  en t i re  c ities, the  steel industry , 
the auto  indus try , and  o thers  with pub lic  funds” 
d u r in g  the  e le c t io n  c a m p a ig n .  F in a l ly ,  the  
adv e r t isem en t  w arned  that “ f i ]f  he succeeds the

coun try  will be burdened  w ith  fou r  m ore  years  
o f  incoherencies , inep tness  and  illusion , as he 
le a v e s  a  leg ac y  o f  lo w - le v e l  c a m p a ig n in g .  
D O N ’T  L E T  H IM  D O  IT.”

T he  FE C  sued Furga tch  for, a m o n g  o th e r  
things, failing lo report his expenditu res  on these 
n ew sp ap e r  adver tisem en ts .  T h e  U n ited  S ta tes  
C ourt o f  A ppeals  for the N inth  C ircuit  held  that, 
even  though  Furga tc lT s adv e r t ise m e n ts  d id  not 
use  any  o f  the “ m ag ic  w o rd s” listed in Buckley, 
they nevertheless expressly  advocated  the defeat 
o f  Presiden t  C arter , and  thus had  lo be reported  
to the F E C  as ind ependen t e x p end itu res .

According  to the appellate court, the “m agic  
words” lest urged by Furgatch would preserve the 
First A m endm ent interest in unfettered expression 
o n ly  at the e x p e n s e  o f  e v i s c e r a t in g  F E C A . 
Nominally independent cam paign spenders could 
too easily c ircum vent the Act by simply avoiding 
certain key words while conveying a m essage that 
is unmistakably an electioneering message The 
C ourt  held that a  c o m m u n ica tio n  is “exp ress  
advocacy” when the com m unication , when read 
as a  whole and with limited reference to external 
events, is reasonably susceptible to interpretation 
only  as an exhortation to vote for or against a 
specific candidate.

D esp ite  this im portan t  ear ly  ru ling  by the 
United Slates C o urt  o f  A p p ea ls  fo r  the N inth  
Circuit, the recent trend am o ng  federal appellate  
courts  has  been to a d o p t  the “ m a g ic  w o rd s” 
approach  for “express advocacy .”  F o r  exam ple , 
in FEC v. Christian Action Network, Inc., 1 10
F.3d 1049 (4th  Cir. 1997), the  F E C  bro ug h t  an 
enfo rcem en t  action against the C hris tian  A ction 
N e t w o r k ,  a l l e g i n g  t h a t  th e  f o l l o w i n g  
adv er tisem en t,  which  w as aired  in the w eeks 
leading up  to the N o v e m b er  3 ,1 9 9 2  presidential 
e le c t io n ,  sh o u ld  not h av e  b een  fu n d e d  w ith  
corpora te  m oney  because it expressly  advocated  
the  d e f e a t  o f  P r e s id e n t  C l in to n  a n d  V ic e -  
President Gore:
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— _____________

B ill  C l i n t o n ’s v i s io n  f o r  A m e r i c a  
inc ludes j o b  q uo tas  for hom osexuals , 
g iv ing  hom osexuals  special civil rights, 
a l lo w in g  h o m o s e x u a l s  in the  a rm ed  
forces. Al G o re  supports  hom osexual 
c o u p l e s ’ a d o p t i n g  c h i l d r e n  a n d  
b ec o m in g  foster  paren ts .  Is this your 
vision for a be t te r  A m e r ic a ?  For more  
i n f o r m a t i o n  on  t r a d i t i o n a l  f a m i ly  
v a lu es ,  c o n ta c t  the  C h r is t ian  A ction  
N e tw ork .

D espite  the  ob v io u s  intent o f  this television 
i  jm m erc ia l ,  the United Slates Court o f  A ppeals  
for the Fourth  Circuit, in very s trong  language, 
c ri t ic ized  the F E C ’s position  that the ad, which  
failed to use “m ag ic  w o rd s"  such as “ d efea t” or 
“ vote aga ins t,”  was express ly  adv o ca t in g  the 
defeat o f  C lin ton  and G ore. T h e  cou r t  found 
that the S up rem e  C ou rt  had lim ited  the F E C ’s 
r e g u l a t o r y  a u t h o r i t y  to  c o m m u n i c a t i o n s  
c o n ta in in g  exp lic i t  w o rd s  u rg ing  e lec t io n  or 
defeat o f  cand ida tes. □



T h e  R e a l  W o r l d  P r a c t i c e s

C
o r p o r a t io n s ,  l a b o r  u n io n s ,  p o l i t ic a l  
p a r t i e s ,  a n d  a d v o c a c y  g ro u p s  h a v e  
s e i z e d  u p o n  t h e  “ m a g i c  w o r d s ” 
a p p ro a c h  a d o p te d  by s o m e  c o u r ts  a n d  hav e  

eng a g ed  in m u lt i-m il l ion  d o lla r  e lec t ioneer ing  
cam p a ig n s  u n d e r  the gu ise  o f  “ issue advo cacy .” 
A recent report  by the A n n e n b e rg  Public  Policy 
C e n t e r  a t  th e  U n i v e r s i t y  o f  P e n n s y l v a n i a  
exa m in ed  the “ issue  ad v o c ac y ” expend itu res  o f  
27 o rg an iza t io n s  in the 1995-96 e lec tion  cyc le  
(g roups such  as the  A F L -C IO . the N R A , the 
N E A , a nd  the S ierra  C lub) and found that these 
27 o rg an iza tio n s  a lon e  spen t an e st im a ted  $ 135 
m i l l io n  to  $ 1 5 0  m i l l io n  in e le c t io n - r e la te d  
advertis ing . T h is  w as at a  t im e w hen  all federal 
c a n d id a te s  fo r  o f f ic e  c o m b in e d  (P re s id e n t ,  
Senate , a nd  H o u se  o f  R epresen ta t ives)  spent an 
e s t im a te d  $ 4 0 0  m illion  o n  advertis ing . Indeed, 
in so m e  races , “ issue a d v o c a c y ” sp end ing  by 
in te re s te d  g r o u p s  e x c e e d e d  the  a d v e r t i s in g  
e x p e n d itu re s  o f  the  can d id a te s  them selves . As 
the  A n n e n b e r g  C e n t e r  n o te d ,  th is  level  o f  
sp e n d in g  by  un regu la ted  g rou p s  is “ u n p rec e ­
den ted , and  rep re sen ts  an  im portan t  chang e  in 
the c u l tu re  o f  c a m p a ig n s .”

T h e  “ i s s u e  a d v o c a c y ” a d v e r t i s e m e n t s  
spo n so red  by these  o rg an iza tio n s  are  v irtually  
i n d i s t in g u i s h a b le  f ro m  the  c a m p a ig n  c o m ­
m e r c i a l s  p u t  o u t  by  th e  c a n d i d a t e s .  F o r  
e x a m p l e ,  d u r in g  the  1996 e le c t io n  s e a s o n ,  
C itizens fo r  the R epublic  E ducation  Fund, a tax- 
e x e m p t  o rg an iza tio n  fo un d ed  by Lyn N o fz ig e r  
on J u n e  20, 1996, spent hun d red s  o f  thousands  
o f  d o lla rs  on  “ issue  a ds” that w ere  in tended  to 
help  R e p u b l ic a n  S ena te  cand ida tes . C itizens 
fo r  the  R e p u b l ic  E d u c a t io n  F u n d  a ired  the 
f o l l o w i n g  t e l e v i s i o n  c o m m e r c i a l  a g a i n s t  
A rkansas  D em ocra tic  Senate  candidate  Winston 
Bryant:

S e n a te  c a n d id a te  W in s to n  B ry a n t ’s 
b udget as A tto rney  G enera l  increased  
7 1 % .  B ry a n t  h a s  t a k e n  t a x p a y e r  
funded  ju n k e ts  to the V irgin  Islands, 
A laska , and A rizona. A nd spent about 
$ 1 0 0 ,0 0 0  on  n e w  f u r n i t u r e .  U n ­
fo r tu n a te ly ,  as  th e  s t a t e ’s top  law  
e n f o r c e m e n t  o f f i c i a l ,  h e ’s n e v e r  
o pposed  the paro le  o f  any  convic ted  
c rim inal,  even  rapists  and  m urderers . 
A nd  a lm ost  4 ,0 00  A rkan sas  prisoners  
h a v e  b een  se n t  b a c k  to  p r i s o n  fo r  
c r im es  com m it ted  w hile  they w ere  out 
on parole. W inston  Bryant: g o v e rn ­
m en t waste, political junk e ts ,  soft on 
crim e. [Superim posed : Call W inston  
Bryant and  tell h im  lo g ive  the m oney  
back.]

B ecause  the ad urges  the v iew er  to “call 
W ins ton  B ryan t,” ra ther  than vote aga ins t  h im , 
the C it izens for the R ep ub lic  Education  F un d  
c o n s id e re d  th is  an is su e  a d v e r t i s e m e n t ,  not 
s u b j e c t  to f e d e ra l  r e g u l a t io n ,  r a t h e r  th a n  
“exp ress  advo cacy ,” w hich  w ou ld  have  been 
sub jec t  lo spend ing  limits and  disclosure.

S i m i l a r l y ,  th e  D e m o c r a t i c  N a t i o n a l  
C o m m it te e  in 1996 ran an a d v e r t i s e m e n t  in 
w hich  the an n o u n cer  states:

P r o t e c t  f a m i l i e s .  F o r  m i l l i o n s  o f  
w ork in g  fam ilies , P re s iden t  C lin ton  
cut taxes. T he  D ole/G ingrich  budget  
tried to raise taxes  on e igh t million.
T he  D ole/G ingrich  budget w o u ld ’ve 
s la s h e d  M e d ic a re  $ 2 7 0  b il l ion ,  cu t  
co llege  scho larsh ips . T h e  Presiden t  
d e f e n d e d  o u r  v a l u e s ,  p r o t e c t e d  
M edicare. And now  a tax cut o f  $ 1,500
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a  y e a r  for the first tw o  years ol'college, 
m o s t  co m m u n i ty  co lleges  free. H elp  
a d u l t s  g o  b a c k  to  s c h o o l .  T h e  
P re s id e n t’s p lan  pro tects  ou r  values.

B ecau se  the a dv e r t isem en t  never  used  the 
m ag ic  w o rd s ,  “ vote  fo r” C lin ton  o r  “d efea t"  
D o le ,  th e  D e m o c r a t i c  N a t io n a l  C o m m it te e  
cons idered  this an issue ad that did not expressly 
a d v o ca te  the  ree lec tion  o f  P residen t  C lin ton  or 
the d efea t  o f  S e n a to r  Dole.

T h e  “ m a g ic  w o rd s” ap p ro a ch  is a loophole  
that th rea ten s  to sw a llo w  the entire ty  o f  federal 
c am p a ig n  f inanc ing  law. T he  bans on corporate 
a n d  l a b o r  u n io n  e x p e n d i tu r e s  a re  ren d e re d  
m e a n i n g l e s s  w h e n  c o r p o r a t i o n s  a n d  la b o r  
u n io n s  ru n  m u l t i -m i l l io n  d o l l a r  a d v e r t is in g

c am p a ig n s  that target ind iv idual  leg is la to rs  for 
d e fea t  u n d e r  the  b a n n e r  o^ “ issue  a d v o c a c y .” 
S im ila r ly ,  the $ 5 ,0 0 0  lim it on  c o n t r ib u t io n s  
to P A C s , w h ich  w as u p h e ld  by  the  S u p re m e  
C o u r t ,  is r e n d e r e d  m e a n i n g l e s s  w h e n  
in d iv id u a ls  c o n tr ib u te  su m s  su b s ta n t ia l ly  in 
e x c e s s  o f  that a m o u n t  in o rd e r  to  fu n d  m u l t i -  
m i l l io n  d o l l a r  a d v e r t i s i n g  c a m p a i g n s  th a t  
a t tem p t  to in f lu en c e  the  o u tc o m e  o f  sp e c i f ic  
e lec to ra l  races. A n d  the e x p e n d i tu r e  l im its  
w h ich  the p re s id e n tia l  c a n d id a te s  v o lu n ta r i ly  
ag reed  to ab ide  by as a  c o n d i t io n  fo r  r ec e iv in g  
p u b l i c  m a t c h i n g  f u n d s  a r e  r e n d e r e d  
m e a n i n g l e s s  w h e n  th e  n a t i o n a l  p a r t y  
c o m m i t t e e s  r u n  u n r e g u l a t e d  a d v e r t i s i n g  
c a m p a ig n s  that m irro r  those  o f  the ir  n o m in ees .  
□
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" M a g i c  W o r d s "  a n d  F ir s t  A m e n d m e n t  J u r i s p r u d e n c e

T
he federal court  d ec is ions that re jec t the 
N in th  C ircu it  approach  in Furgatch and 
a dop t a “ m ag ic  w o rd s” test for “express  
a d v o c a c y ” c o n s t r u e  Buckley a s  i m p o s i n g  

res tr ic tions that a re  beyo n d  those im posed  in 
any o th e r  First  A m e n d m e n t  context. In every  
area  o f  F irs t  A m e n d m e n t  ju r isp rud ence , courts 
are requ ired  to e n g a g e  in delica te  line d raw in g  
b e tw e e n  p r o te c t e d  s p e e c h  a n d  sp e e c h  tha t  
p roperly  m a y  be regu la ted .  Fo r  exam p le ,  in 
a n o t h e r  e l e c t i o n - r e l a t e d  c o n t e x t  — u n io n  
r e p r e s e n t a t i o n  e l e c t i o n s  — e m p l o y e r s  a re  
p e rm i t te d  to m a k e  “p r e d ic t io n s ” a b o u t  the 
c o n seq u e nc es  o f  un ion iz ing , but they m ay  not 
i s su e  “ th r e a t s . ” A l th o u g h  the  c o u r t s  h a v e  
d e v e l o p e d  a n  e x t e n s i v e  j u r i s p r u d e n c e  to 
distinguish betw een “predictions” and “ threats,” 
there  is no  b r igh t- line  test, and  an e m p lo y e r  
c ou ld  h a rb o r  c o n s id e ra b le  u n c e r ta in ty  as to 
w h e th e r  the w o rd s  he is a bou t  to u tte r  a re  e ither 
p r o t e c t e d  u n d e r  the  F i r s t  A m e n d m e n t  o r  
san c t io nab le  as illegal advocacy .

S im ilar ly , in libel cases involv ing  the press, 
an a re a  o f  co re  First  A m en d m en t  concern ,  the 
C o u r t  h as  e s c h e w e d  the  s im p le  b r ig h t- l in e  
approach  o f  im posing  liability based on the truth 
or fa lsity  o f  the s ta tem en t published . Instead , 
the C o u rt  u til izes a m ult i-fac to r  ana lys is  that 
e x a m in e s ,  a m o n g  o th e r  th ing s ,  w h e th e r  the 
su b je c t  o f  the  s t a te m e n t  is a p u b l ic  f igu re , 
w hether  the sta tem ent involves matters o f  public 
c o n c e r n ,  w h e t h e r  th e  s p e a k e r  a c t e d  w i th  
reck less  d is regard  for the truth o r  falsity  o f  the 
s ta te m e n t ,  a nd  w h e th e r  a  re a so n a b le  rea d er  
w ou ld  pe rc e iv e  the s ta tem en t  as sta ting  actual 
facts o r  m ere ly  rhetorical hyperbole .

In no  a r e a  o f  F i r s t  A m e n d m e n t  j u r i s ­
p ru d en ce  has the C ourt  m a n da ted  a w ooden , 
m e c h a n i c a l  te s t  t h a t  i g n o r e s  c o n t e x t  a n d

p u r p o s e .  In 110 a r e a  o f  F i r s t  A m e n d m e n t  
ju r isp ru d e n c e  has  the C o u r t  held  that the  on ly  
c o n s t i tu t io n a l ly  p e rm is s ib le  tes t  is o ik : that 
w ould ren d er  the underly ing  regu la tory  sch em e  
unenforceable . It is doubtfu l, therefore, that the 
S u p rem e  C ourt in Buckley in tended  to sing le  
o u t  e l e c t i o n  r e g u l a t i o n s  a s  r e q u i r i n g  a 
m echan ica l ,  form ulaic , and  utterly u n w o rk ab le  
test.

M oreover , m any  o f  those  c ou rts  that have  
a d o p te d  the  “ m a g ic  w o r d s ” a p p ro a c h  h a v e  
a p p l ie d  it u n c r i t ic a l ly  to all o f  the v a r io u s  
d i f f e r e n t  t y p e s  o f  p o s s i b l e  e l e c t i o n  la w  
restr ic tions, and  have  thereby  failed  to g rap p le  
w i th  t h e  i m p o r t a n t  d i s t i n c t i o n  in  F i r s t  
A m en d m en t  ju r isp rud ence  betw een  restrictions 
on  s p e e c h  a n d  m e re  d i s c l o s u r e  r u le s .  In 
Buckley, th e  C o u r t  m a d e  it c l e a r  th a t  the  
governm en tal  interests that ju s t i fy  d isc losu re  o f  
e lec t ion -re la ted  sp en d in g  are  b ro ad e r  than the 
gov ern m en ta l  interests that ju s t i fy  p roh ib itions  
or restrictions on e lection-related speech. W h en  
legislation does not p rosc ribe  speech , there  is 
le ss  o f  a c o n c e r n  a b o u t  e i t h e r  c h i l l i n g  o r  
vagueness. Thus, even  i f  certain a dvertisem ents  
can n o t  be p roh ib ited  becau se  they  are  a rgu ab ly  
w ith in  the am bit  o f  “ issue  a d v o cacy ,” it does  
not follow  that the sp e ak e r  can no t  be requ ired  
to d isc lose  the fund ing  sources  for tho se  ads. 
If  a legisla ture  w ere  to pass  a law requ ir ing , for 
exam ple ,  that the source  o f  funds be d isc lo sed  
for every  com m u n ica tio n  w ho se  cost e x c ee d s  
$ 10 ,000  and  m en tions  a  specific  c an d id a te  for 
public  office within 60  days  o f  an e lection , such 
a law  m ight well be upheld  regard less  o f  how  
“express  a dv o c ac y ” and  “ issue a d v o c a c y ” are  
defined  in o ther  contexts .

F in a l ly ,  a n d  m o s t  im p o r ta n t ly ,  e v e n  i f  
Buckley shou ld  be read  as l im it ing  the curren t
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reg u la to ry  reach  o f  F E C A  to a d v e r t ise m e n ts  
using  “ m a g ic  w o rd s ,” that ho ld ing  w ou ld  not 
fo re c lo se  fu tu re  leg is la tu re s ,  e i th e r  s ta te  o r  
fed e ra l ,  f ro m  a d o p t in g  n ew  le g is la t io n  tha t  
r e g u la te s  e le c t io n e e r in g  o r  d e f in es  “ e x p re ss  
a d v o c a c y ”  m o re  b ro a d ly .  T h e  d e c is io n  to 
n a r ro w ly  c o n s t r u e  a  s ta tu te  to  s a v e  it f rom  
potential  v ag u e n es s  and  overb read th  p ro b lem s 
does  not p reven t  further legislative re f inem en ts  
that e l im in a te  tho se  prob lem s. F o r  exam p le ,  in 
the o b sc en i ty  con tex t ,  the  S u p re m e  C ourt in 
Miller v. California, 4 1 3  U .S .  15 (1 9 7 3 ) ,  
p ro v id e d  s p e c i f ic  e x a m p le s  o f  “ h a rd  c o r e ” 
sexual  co n d u c t  that cou ld  be p ro h ib i ted  under 
sta te  or federa l  obscen ity  laws. In a com p an io n  
case , United States v. 12 200-Ft. Reels of Super 8mm. Film, 4 1 3  U.S. 123 (1973),  the  C o u r t  
s ta ted  that, i f  necessa ry  to e lim ina te  potential  
v ag u eness  a nd  o verb read th  p rob lem s in federal 
o b scen i ty  s ta tu tes, the C ou rt  w as p repa red  to 
na rrow ly  co n s tru e  such statu tes to reach  only  
those  sp ec if ic  e xa m p les  o f  “ hard co re” sexual 
c o n d u c t  sp e c i f ic a l ly  d e l in e a te d  in Miller v. 
California. However, the Court m ade  it c lear that 
C o n g ress  rem a in ed  free to en la rg e  upon  this 
n a r r o w in g  c o n s t r u c t io n  and  g o  b e y o n d  the  
specifically enum erated “magic acts.” 12 200- 
Ft. Reels of Super 8mm, Film, 4 13 U.S. at 130 n.7 
(“Ol course, C ongress could always define her 
specific ‘hard core’ conduct.” )

This sam e reasoning  doubtless applies in the 
e lection law context. In Buckley, the C ou rt  was 
c o n f r o n t e d  w i th  F E C A  r e g u l a t i o n s  t h a t  
p urported  lo regu late  all exp en d itu res  that w ere  
“ relative  to a c learly  iden tif ied  can d id a te ” and 
“ for the pu rpose  o f  in f lu enc in g” an  e lect ion  -- 
tw o  very broad and  im prec ise  p h rases .  W h en  
t h e  C o u r t  c h o s e  to  s a v e  F E C A  f r o m  
constitu tional invalidity by  narrow ly  constru ing  
these ph rases  to reach on ly  “express  a dv o cacy ,” 
it w as fo rced  to invent its o w n  d ef in i t io n  o f  
“e x p re s s  a d v o c a c y ” w i th o u t  a n y  leg is la t iv e  
language  to use  as a gu ide . E v en  if  the C ourt  
in tended  to limit “express  a d v o c ac y ”  in F E C A  
to “ m ag ic  w ords ,"  fu ture  leg is la tive  a ttem pts  
to r e g u l a t e  e le c t io n e e r in g  a c t iv i ty  a re  no t  
necessari ly  bound  by that l im itation . Fu ture  
l e g i s l a tu r e s  a re ,  o f  c o u r s e ,  b o u n d  by  th e  
v a g u e n e s s  a n d  o v e r b r e a t h  c o n c e r n s  th a t  
underg ird  the Buckley dec is ion . But as  long as 
the legislation is both suff ic ien tly  n a rro w  and 
precise , future leg isla tu res a re  free to adopt a 
m ore  refined  defin it ion  o f  “e x p re ss  a d v o c a c y ” 
and  regulate  e lec t ioneering  activ ity  in a  m ann er  
that accords  with political reality. See Miller v. 
California, 413  U.S. at 25  (the  fun c t ion  o f  the 
C ourt is not lo p ro po se  regu la to ry  sc h em es ,  but 
in s tead  to a w a i t  c o n c re te  le g is la t iv e  e ffo r ts  
w h i le  p ro v id in g  the  g e n e r a l  p r in c ip l e s  fo r  
a ccep tab le  consti tu t iona l  defin it ions) .  □
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R e c e n t  A t t e m p t s  T o  B e t te r  D e f in e  " E x p re s s  A d v o c a c y "

S
p u rred  in par t  by the abu ses  o f  the last 
e lec t ion  cyc le , w h e re  corpora tions , labor 
u n io ns ,  polit ical  parties , and  ad v o c ac y  
g roups  spen t  h u n d red s  o f  m illions o f  do llars  on 

ad v e r t i se m e n ts  tha t  they  c la im ed  w ere  m ere  
“ issue ads” desp ite  a  c lear  e lec tioneering  intent, 
th e  g o v e r n m e n t  a n d  r e f o r m e r s  in s id e  and  
outs ide o f  g ov ern m en t  have  a ttem pted  to codify  
a defin it ion  o f  “e x p re ss  a d v o c a c y ” that goes 
b ey o nd  the “ m ag ic  w o rd s” a pp ro ach  and  better  
re f lec ts  rea l w o r ld  e le c t io n e e r in g  p rac t ice s .  
P ro m in en t  a m o n g  the recent a ttem pts  to define  
“exp ress  a d v o c a c y ” are  tw o d iffe ren t  general 
approaches: ( I ) a  “reasonable  person" approach, 
w hich  h as  been a d o p ted  by the FE C , and  (2) a 
delim ited  t im e-period  approach, which has been 
p ro p osed  in the S enate . T h e se  tw o  a pproaches  
d em on stra te  the tension inherent in any  attempt 
to sa tisfy  s im u ltan eou s ly  the S u p re m e  C o u r t ’s 
d u a l  c o n c e r n s  r e g a r d i n g  v a g u e n e s s  a n d  
overbreadth . T he  “ reasonable  person” approach 
tends to tilt in fav o r  o f  increased  bread th  o f  
c o v e ra g e ,  bu t  s a c r i f ic e s  s o m e  c la r i ty .  T h e  
“delim ited  t im e-period” approach  offers clarity, 
but raises issues o f  po ten tial  over-  and  u n d e r­
b re a d th  o f  c o v e r a g e .  E i t h e r  o f  th e se  tw o  
app ro ach es ,  ho w ever ,  is a  c lea r  im provem ent 
o v e r  the u n w o rk ab le  “ m ag ic  w o rd s” approach .

T h e  F E C  A d o p t s  a  " R e a s o n a b l e  
P e r s o n "  A p p r o a c h

T h e  F E C  p ro m u lg a ted  a regu lation  which  
inco rp o ra ted  a  “ reaso n ab le  p e rso n ” approach  
into its definition o f  “express advocacy .”  U nder 
the regu la t ion , “exp ress  a d v o c ac y ” is defined  
to include not only those com m unica tions which 
c o n t a i n  “ m a g i c  w o r d s , ” h u t  a l s o  c o m ­
m un ica tio ns  that “ [w jhen  taken as a w ho le  and 
with lim ited  re fe rence  to externa l even ts  such

as the p rox im ity  to the e lec t ion , cou ld  on ly  be 
interpreted by a reasonable  person  as con ta in ing  
advocacy o f  the election or defeat o f  one  or m ore  
c lea r ly  id e n t i f ie d  c a n d id a te s ( s )  . . . .”  T h e  
r e g u l a t i o n  f u r t h e r  s t a t e s  t h a t ,  u n d e r  i ts  
r e a s o n a b l e  p e r s o n  a p p r o a c h ,  th e  e le c to r a l  
p o r t i o n  o f  t h e  c o m m u n i c a t i o n  m u s t  be  
“ unm istakable , unam biguous, and  suggestive  o f  
on ly  one  m e an in g .”

T h e  d e f i n i t i o n  o f  “ e x p r e s s  a d v o c a c y ” 
c o n ta in ed  in this F E C  regu la tion  a t tem p ts  to 
c o d ify  the  e x p a n d e d  d e f in i t io n  o f  “ e x p re s s  
a d v o c ac y ” that m et w ith  the c o u r t ’s approva l 
in Furgatcl,. It g oes  b ey o n d  “ m ag ic  w o rd s” by 
incorpora ting  a “rea so n a b le  p e rso n ” s tandard  
th a t  a p p l i e s  in o n ly  a v e ry  n a r r o w  s e t  o f  
c ircum stances .  In short , if “ m ag ic  w o rd s” are 
n o t  u s e d ,  th e  a d v e r t i s e m e n t  is “ e x p r e s s  
a d v o c ac y ” only  if the e lec t io n eer in g  p u rp ose  
o f  th e  a d v e r t i s e m e n t  is u n m i s t a k a b l e ,  
u n a m b ig u o u s ,  and  s o  c le a r  tha t  r e a s o n a b le  
m in d s  s im p ly  c o u ld  n o t  d i f f e r .  T h u s ,  the  
r e g u l a t i o n  a t t e m p t s  to  b r i n g  w i t h i n  th e  
regu la to ry  sphere  so m e  o f  the m o s t  e g reg io u s  
ins tances  o f  e lec t io neer in g  tha ' occur  w ithout 
the use o f  “ m ag ic  w o rd s .”

Despite its narrow  reach, this regulation was 
im m e d ia te ly  c h a l le n g e d  in the  c o u r t s  as  an 
unconstitu tiona l e n c ro ac h m e n t  on free  speech . 
In Maine Right to Life Committee, Inc. v. FEC, 
9 1 4  F. Supp . 8 (D. M e . 1996), a no n -p ro f i t  
m e m bersh ip  corpora tion  b ro u g h t  suit in federal 
d i s t r i c t  c o u r t  in M a in e ,  a r g u i n g  th a t  th is  
defin ition  o f  “exp ress  a d v o c a c y ” w as beyond  
the F E C ’s authority  b ec au se  it w as  both  loo 
b road  and uncons ti tu t iona lly  vague. T h e  trial 
co u r t  c o n c lu d e d  that this F E C  d e f in i t io n  o f  
"ex p ress  a d v o cacy ,” a lth ou g h  d er iv ed  from  the 
a p p e lla te  lang u ag e  in the  Furgatch op in io n ,
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goes fu r the r  than  p e rm it ted  by S up rem e  Court 
p reced en t.  In a  thoughtfu l  op in ion , the trial 
cou rt  n ev e r th e le ss  sh o w e d  great sym pathy  for 
the F E C ’s regu la to ry  a ttem pt:

[T]he F ed era l  E lection  C am paign  Act 
is d e s i g n e d  to  a v o i d  e x c e s s i v e  
c o r p o r a t e  f in a n c ia l  in te r f e r e n c e  in 
e lec t io n s  a n d  the F E C  p resu m ab ly  has 
so m e  ex p e r t ise  on the ques tion  what 
form  that in te rfe rence  m ay  take based 
on  i t s  h i s t o r y  o f  c o m p l a i n t s ,  
i n v e s t i g a t i o n s  a n d  e n f o r c e m e n t  
ac t ions . . . . L an g u ag e , m oreover, is 
an e lu s iv e  tiling. T h e  top ic  here  is 
c o m m u n ica tio n  and it is com m onplace  
that the m e a n in g  o f  w ord s  is not f ixed, 
but d e p e n d s  heavily  on con tex t  as well 
as the sh a red  a ssu m pt io n s  o f  speaker
a n d  l is ten e r  O ne  does  not need to
use  the  exp lic i t  w o rds  “ vote for” or 
t h e i r  e q u i v a l e n t  to  c o m m u n i c a t e  
clearly  the m e ssag e  that a part icu la r  
c a n d id a te  is to  be e le c te d .  [T h is ]  
appears  to be a  very  reasonable  a ttem pt 
to deal w ith  these vagaries  o f  language 
and, indeed , is d raw n  quite  narrow ly  
to deal w ith  on ly  the “ un m is takab le” 
a n d  “ u n a m b i g u o u s , ” c a s e s  w h e re  
“rea so n a b le  m in d s  canno t d iffe r” on 
the m e ssa g e .  “ L im ited  re fe ren ce  to 
e x te rn a l  e v e n t s ” is h a rd ly  a  rad ica l  
idea. It is requ ired  even  by the Buckley 
te rm in o lo g y . A f te r  all, how  does one 
kn o w  that “ sup p ort” or “ d efea t” m eans 
an  e l e c t io n  r a th e r  th a n  an  a th le t ic  
con tes t  o r  s o m e  o th e r  eve n t  w ithout 
c o n s id e r in g  the externa l  con tex t  o f  a 
f e d e r a l  e l e c t i o n  w i th  s p e c i f i c  
can d id a te s?

D esp ite  these  w ord s  o f  en d o rse m e n t,  the 
court re lu c tan t ly  co n c lu d e d  that Buckley and 
Massachusetts Citizens for Life req u ired  the 
m o re  r ig id  “ m ag ic  w o rd s"  approach . T h e  court

believed  that the S u p re m e  C o u r t  e n d o rse d  a 
bright line test in o rd er  lo pro tect  free speech , 
regard less o f  the effect on e n fo rc em en t  o f  the 
election laws. A s the court  noted, “ [l]he result 
is n o t  v e r y  s a t i s f y i n g  f r o m  a r e a l i s t i c  
com m unications point o f  view and does not g ive 
much recognition  to the policy  o f  the e lection  
s t a t u t e  to  k e e p  c o r p o r a t e  m o n e y  f r o m  
in f lu e n c in g  e le c t io n s  in th i s  w a y .” T h u s ,  
a lthough  the court  can d id ly  ind ica ted  tha t it 
believed  that “ the F E C  had the b etter  o f  the 
a rg u m en t  on its regulation  so far as the logic o f  
l a n g u a g e  is c o n c e r n e d , ” it n e v e r t h e l e s s  
concluded that Buckley had foreclosed any th ing  
o ther  than the narrow  “ m agic  w o rd s” test.

T h is  trial court dec is ion  w as a ff irm ed  by 
the United  Stales Court o f  A p pea ls  lo r  the First 
C ircuit. B ecause  that dec is ion  confl ic ts  w ith  
the  d ec is io n  by the U n i te d  S ta te s  C o u r t  o f  
A ppeals  for the Ninth  C ircu it  in Furgatch, the 
g overnm ent asked the Suprem e C ourt  to rev iew  
the  c a s e  a n d  r e s o lv e  the  s p l i t  a m o n g  th e  
appella te  courts. T he  S u p re m e  C ourt  dec lin ed  
to cons id er  the case, and  thus the split  rem ains .

S e n a t o r s  P r o p o s e  a  D e l i m i t e d  
T i m e  P e r i o d  A p p r o a c h

In response  to critic ism that the “ reasonable  
person” approach  and o ther  s im ila r  tests that 
involve sub jective  criteria  are  loo  vague, som e 
r e f o rm e r s  h a v e  s o u g h t  to d e f in e  “ e x p r e s s  
advocacy” through clearly delimited criteria that 
e x p a n d  u p o n  the “ m a g ic  w o r d s ” a p p ro a c h .  
P rom inen t am o n g  these types o f  re fo rm s is a 
“ delim ited  time p e r io d ” approach . U n d e r  this 
approach , any  advertisem en t that airs w ith in  a 
specified period o f  t im e prior lo an e lection  is 
d ee m e d  “exp ress  a d v o c a c y ” i f  it re fe rs  to a 
specifically  identified candidate .

In the M cC ain-F e ing o ld  Bill in troduced  in 
the Senate  in 1997, for exam ple ,  the defin it ion  
o f  “ e x p r e s s  a d v o c a c y ” in c lu d e d  n o t  o n ly
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c o m m u n ic a t io n s  that con ta in  “ m ag ic  w o rds ,” 
hut a lso  c o m m u n ic a t io n s  tha t  a d v o c a te  the  
e lec t ion  o r  d e fe a t  o f  a  can d ida te  by “refe rr ing  
to o n e  or m ore  c learly  iden tif ied  cand ida tes  in 
a paid  a d v e r t i s e m e n t . . .  within 60  calendar  days 
p reced in g  the da te  o f  an e lection . . . Unde r  
this de l im ited  tim e  p e r iod  app ro ach , a potential 
s p e a k e r  k n o w s  w i th  c e r t a i n t y  w h i c h  
a d v e r t i s e m e n t s  w i l l  b e  d e e m e d  “ e x p r e s s  
a d v o c a c y , ” s i n c e  the  c r i t e r i a  — e x p l ic i t l y  
referr ing  to a  c an d id a te  and  the date  on which  
the a dv e r t ise m e n t  is c o m m u n ica te d  — are  c lear 
and  ob jec tive ly  de term in ed .

T h e  p rin c ipa l  ob jection  leveled  a g a in s t  the 
d e l im i te d  t im e  p e r io d  a p p ro a c h  is tha t  it is 
p o ten tia l ly  o v e rb ro a d .  O n e  can  im a g in e  an 
ad v e r t isem en t  w h ich , a lth ou g h  its intent is to 
influence  the  deba te  on an issue, m en tion s  or 
d ep ic ts  a  po li t ica l  c an d ida te  w h o  is s trong ly  
identif ied  w ith  that issue. Thus , for exam ple ,  
o p po n en ts  o f  the V ie tn am  W a r  m ight des ire  to 
a ir  an a n t i - w a r  a d v e r t i s e m e n t  that d e p ic t s  
P residen t  Jo h n so n ,  o r  o p po n en ts  o f  so m e  m ore  
recent cong ress io na l  initia tive m ight des ire  to 
p r o d u c e  a d v e r t i s e m e n t s  th a t  d e p i c t  N e w t  
G ingrich .

D esp ite  these  theoretica l  possib ili ties ,  the 
de lim ited  t im e  period  app roach  is based  on the 
c o m m o n - s e n s e  r e c o g n i t io n  tha t ,  in the  real 
w orld , a d v e r t ise m e n ts  tha t dep ic t  can d id a te s  
and are  run shortly  before  an election  arc alm ost 
invariab ly  in tend ed  to in f luence  the e lec t ion  or 
d efea t  o f  the  dep ic ted  cand ida te .  In fact, the 
p u b l ic  ra re ly  s e e s  c o m m e r c ia l s  d e p ic t in g  a

p o l i t i c i a n  o r  p o l i t i c a l  c a n d i d a t e  e x c e p t  
im m e d ia t e ly  b e fo re  an  e le c t io n ,  a n d  th o s e  
com m erc ia ls  a re  b roadcas t  in that t im e  f ram e 
precisely  because  they are intended to influence 
the o u tc o m e  o f  the im m in en t  e lec t ion .

U n d er  M c C a in -F e m g o ld ’s de l im i te d  t im e 
p e r io d  a p p r o a c h ,  a  p e r s o n  w h o  d e s i r e s  to  
p ro d u ce  an issue adv e r t isem en t  is g iv en  c lea r  
n o t ic e  o f  w h a t  is a n d  is no t  p e r m i s s i b l e .  
A d v e r t i s e m e n t s  tha t  s im p ly  d i s c u s s  i s su e s ,  
w i t h o u t  n a m i n g  c a n d i d a t e s  a r e  a l w a y s  
p e rm is s ib le .  A d v e r t i s e m e n ts  tha t  a re  c o m ­
municated m ore  than 60  days prior lo an election 
m u s t  s im ply  avoid  the u se  o f  “ m ag ic  w o rd s .” 
A d v ert isem en ts  that a re  c o m m u n ic a te d  w ith in  
60  days o f  an e lect ion  can d iscuss  issues , as 
long as the ads do  not depict a particular candidate.

The com m erc ia ls  listed below  in the co lum n 
on the left, all o f  w hich  w ere  b ro ad c as t  du r ing  
the 1996  e lection , w ere  c on s ide red  issue  ads by 
the ir  sponsors . U n d e r  the M c C a in -F e in g o ld  
p rop osa l ,  these  a d v e r t ise m e n ts  w o u ld  all be 
r e c h a r a c t e r i z e d  a s  “ e x p r e s s  a d v o c a c y . ” 
H ow ever,  the a dvo cacy  o rg an iza tion s ,  i f  the ir  
true intent is to edu c a te  the pub lic  ra th e r  than 
in f luence  the o u tc o m e  o f  a sp ec if ic  e lec t ion , 
cou ld  easily  re fo rm ula te  these a d s  as sh o w n  in 
t h e  c o l u m n  o n  th e  r i g h t ,  a n d  r u n  t h o s e  
adv e r t isem en ts  any  l im e, even  w ith in  d ay s  o f  
an e lec tion . A d d itiona lly ,  b ecau se  the  ads  in 
the colum n on the left fail to use “ m ag ic  w ords,” 
und er  the M c C a in -F e in g o ld  p roposa l  they  can 
be b ro ad c as t  w ith o u t  c h a n g e  as “ i s su e  a d s ” 
w hen  an e lec tion  is m ore  than 60  d ay s  aw ay . □
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E X P R E S S  A D V O C A C Y  I S S U E  A D V O C A C Y

Announcer: T h e y  w o rk e d  hard  all 
their lives. T h e y ’re ou r  neighbors, our  
f r ie n d s ,  o u r  p a re n ts .  T h e y  e a rn e d  
Soc ia l  S e c u r i ty  and  M ed icare .  But 
C on g ressm an  X voted five limes to cut 
the ir  M e d ic a re .  Even  the ir  nu rs ing  
h o m e  care. T o  pay  for  a  $16 ,892  tax 
b reak  he  vo ted  to g ive  the w ealthy . 
C o n g ressm a n  X, it’s not yo u r  m oney  
to  g i v e  a w a y .  D o n ’ t c u t  t h e i r  
M ed icare .  T h e y  earn ed  it.

Announcer: S o m e  things are  w rong. 
T h e y ’ve a lw ay s  been w rong. A n d  no 
m a t t e r  h o w  m a n y  p o l i t i c i a n s  say  
th e y ’re right, th e y ’re still hateful and 
w rong . S tan d  up for the right values. 
Call R epresen ta t ive  X today. A sk  him 
w h y  he  v o t e d  a g a i n s t  th e  F la g  
Pro tec tion  A m en d m en t .  A gainst the 
v a l u e s  w e  h o ld  d e a r .  T h e  
C o n s t i tu t io n a l  A m e n d m e n t  to s a fe ­
g u a r d  o u r  f la g ,  b e c a u s e  A m e r i c a ’s 
values  are  w orth  protecting.

Announcer: E lection  year. T h e re ’ll 
be a  lot f ly ing  through  the air. But 
w hen  you  look through  the m ud, you 
see w hat C o n g ressm a n  X  has helped 
to  a c h i e v e :  T h e  f i r s t  r e a l  c u t  in 
sp e n d in g  s in ce  W o rld  W a r  II. 2 70  
w a s t e f u l  g o v e r n m e n t  p r o g r a m s  
e l im in a ted . H isto ric  w elfare  reform  
that re q u i re s  rec ip ien ts  to w o rk  for 
the ir  benefits .  W hy  would we ev e r  go  
back  to the pas t?  W hen you see the 
m ud , r e m e m b e r  the accom plishm ents .  
Call C o n g re ssm a n  X and tell him to 
keep  on re fo rm ing  ou r  govern m en t .

Announcer: T h e y  w o rk e d  h a rd  all 
their lives. T h e y ’re ou r  neighbors , ou r  
f r ie n d s ,  o u r  p a re n ts .  T h e y  e a rn e d  
Social S ecur i ty  and M e d ic a re .  N o w  
C o n g re s s  w an ts  to cu t  the ir  M ed icare ,  
even  the ir  nu rs ing  h o m e  care. W h y ?  
T o  pay  for a $ 16,892 tax break  fo r  the 
w e a l t h y .  W r i te  o r  p h o n e  y o u r  
C o n g re s sm a n  a n d  te l l  h im  no t to cu t  
M ed icare .  T h e y  ea rn ed  it.

Announcer: S o m e  th ings are  w rong . 
T h e y ’ve a lw ay s  been  w rong . A n d  no 
m a t t e r  h o w  m a n y  p o l i t i c i a n s  s a y  
th e y ’re right, th e y ’re  still hateful a n d  
w rong. S tand  up  fo r  the r ight values. 
Call y o u r  C o n g re s sm a n  a n d  a s k  h im  
to  s u p p o r t  t h e  F l a g  P r o t e c t i o n  
A m en d m en t .  G e t C o n g re s s  to  su p p o r t  
t h e  v a l u e s  w e  h o l d  d e a r .  T h e  
C o n s t i t u t i o n a l  A m e n d m e n t  lo  
sa feguard  our flag, b ecause  A m e r ic a ’s 
values are  w orth  p ro tecting .

Announcer: E lection  year. T h e r e ’ll 
be a lot fly ing  th rough  the air. But 
w h en  you look through  the m ud, you 
see w hat C o n g re s s  has ach iev ed :  T h e  
first real cut in sp e n d in g  s ince  W orld  
W a r  II. 270  w astefu l g o v e rn m en t  p r o ­
g ram s  e l im in a ted .  H is to ric  w e lfa re  
reform  that requires rec ip ien ts  to w o rk  
for their  benefits. W h y  w ou ld  w e  ever  
go  back to the pas t?  W h en  you  see  
the m ud, re m e m b e r  the a c c o m p li s h ­
ments . C u ll y o u r  C o n g re s sm a n  a n d  
u rg e  h im  to k eep  on  re fo rm in g  ou r  
g overn m en t .



As the above examples illustrate, it is 
possible to define “express advocacy” in a 
manner that both upholds the intent of the 
federal election laws (by preventing blatant 
electioneering with unregulated expenditures), 
while providing clear notice to advocacy groups 
concerning the lim its im posed on “issue 
advocacy” when an election is imminent. 
Although the delimited time period approach 
has a broader sweep than some advocacy groups 
might ideally desire, it nevertheless provides a 
very w ide berth  for true issue-o rien ted  
campaigns, even when they are conducted in 
the midst of a federal election. The rule of 
thumb would be, if you are interested in 
advancing an issue, rather than a candidate, then 
stick to the issue being advanced, rather than 
the p o litica l pe rso n a litie s  who may be 
associated with the issue, at least when an 
election is imminent.

A dditional Approaches and 
Refinements

The “reasonable person” approach and the 
delim ited tim e-period approach do not, of 
course, exhaust the spectrum  of possible 
reforms that can provide the requisite level of 
certainty without prohibiting too much non­
electioneering speech. Another model for 
reform is an intent-based approach, which 
attempts lo regulate advertisements based on 
the speaker’s actual intent. Under this approach, 
a s ta tu te  m ight p roh ib it, for exam ple, 
advertisements in which the speaker’s “primary 
purpose” is to influence voters to elect a clearly 
identified candidate.

The intent-based approach raises no serious 
concerns in regard to overbrcadlh —  it is 
na rro w ly -ta ilo red  to reach only those 
advertisements that are truly intended to be 
electioneering ads. Neither is it impermissibly 
vague, for if there is one thing that any

individual speaker surely knows, it is his v r her 
own purpose or intent. Of course, the problem 
arises at the enforcement stage, since although 
an individual speaker will know his or her own 
intent, that in tent cannot be objectively  
ascertained by a fact-finder. In practice, the 
enforcement of an intent-based approach would 
likely mirror the enforcement of a “reasonable 
person” approach. A person is presumed to 
intend the normal consequences of his actions, 
and regulators would assume that the intent of 
an advertisement can be discerned from how 
the ad is received by the viewing public.

A regulatory solution to defining "express 
advocacy” and “issue advocacy” can adopt one 
or more of these approaches, in whole or in part. 
There are also a multitude of refinements that 
can be made to any of these approaches. For 
example, one could add a dollar threshold, adopt 
various targeting requirements, adopt higher 
burdens of proof, use legal presumptions, or 
allow limited exemptions, to name just a few 
possibilities.

A dollar threshold, for example, is useful 
for insuring that the election law does not inhibit 
de minimis electoral com m unications and 
likewise does not become a trap for small and 
unsophisticated groups not engaging in a 
significant amount of electioneering. Thus, a 
statute could specify that expenditures by an 
individual or organization during an election 
cycle that, in the aggregate, amount to less than 
perhaps $10,000 are not subject to regulation.

A separate targeting requirement is helpful 
in ensuring that the regulations are narrowly 
tailored to reach advertisements that are in fact 
intended to influence the outcome of a particular 
election. Thus, a regulation could prohibit 
communications that refer to a clearly identified 
candidate and are “targeted to or substantially 
distributed in the geographic area in which the



candidate is seeking election.” Under this 
refinement, if the Sierra Club, for example, 
w ants to educate  the A m erican public 
concerning the anti-environmental record of the 
Speaker of the House, it can do so during an 
election year if the ads are run nationally rather 
than targeted to the media market for the 
Speaker’s district.

Another method for addressing potential 
overbreadth problem s in the “reasonable 
person” or intent-based approaches is to raise 
the standard of proof required for an exercise 
of regulatory power. For example, there is a 
world o f difference between regulating an 
advertisement which a reasonable person could 
in terpret as containing an electioneering 
message, and regulating advertisements that no 
reasonable person could take as containing 
anything other than an electioneering message. 
The first approach sweeps in all ads that are 
arguably electioneering , w hile the latter 
approach sweeps in only those ads that are 
indisputably electioneering. Similarly, an 
intent-based approach could require a regulator 
to present “clear and convincing” evidence of a 
speaker’s electioneering intent before finding 
an election law violation, a standard which 
would reduce the likelihood of government 
over-regulation of speech that is close to the 
line.

The use of presumptions provides another 
potential refinement that can serve to address 
the overbreadth issue in regard to any of these 
approaches. For example, an intent-based 
approach could incorporate a rebuttable 
presumption that ads which mention a candidate 
and are aired within a certain time frame are 
for an electioneering purpose. Because the 
presum ption  is rebu ttab le , ra ther than

conclusive, there is less risk of overbreadth. 
Thus, the Vietnam War protestors discussed 
above could air their advertisement depicting 
President Johnson, although they would be on 
notice that, if the ad is run close to an election 
in which President Johnson is a candidate, the 
burden will be on them to demonstrate their non- 
electioneering intent. The use of objective 
presumption ', while providing speakers with a 
high degree of certainty concerning what type 
of speech will normally be subject lo regulation, 
also provides a safety-valve that allows speakers 
to dem onstrate that their com m unication, 
although in a format usually associated with 
electoral advocacy, is in fact not electioneering.

Finally, exemptions can also be provided 
for specific electioneering conduct that raises 
heightened First Amendment concerns. For 
example, an exemption can be provided for 
speech with an electioneering message that is 
communicated solely lo an organization’s own 
membership. Such an exemption eliminates the 
possibility that prohibitions on electioneering 
will attempt to reach regular editions of a 
newsletter put out by a corporation or labor 
union and sent only to their members. Similarly, 
an exemption can be tailored for non-partisan 
voting cards, such as those put out by the League 
of Women Voters.

As this short discussion indicates, reform 
initiatives are not limited to any single approach 
for defining “express advocacy.” There are 
several different types of approaches that 
provide the requisite level of certainty without 
restricting loo much speech that truly is not 
electioneering in nature. Likewise, there are 
many refinements which can, in principle, help 
make Ihe major approaches more narrowly- 
tailored to reach only electioneering speech. □
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331 &  “ I ss u e ' A dvoc

C onclusion

A ny attempt by campaign finance 
reformers to expand the definition of 
“express advocacy” beyond "magic 

words" will likely lead to a court challenge 
until the Supreme Court resolves the split 
among the appellate courts concerning this 
issue. While the Court in Buckley was properly 
concerned that an ambiguous test for "express 
advocacy” might serve to chill constitutionally 
protected “issue advocacy,” that concern does 
not justify a wooden “magic words” test that 
elevates form over substance and eviscerates 
the effectiveness of the entire regulatory 
scheme governing electioneering. In every 
area of First Amendment jurisprudence, courts 
are required to engage in delicate line drawing 
between protected speech and speech that 
properly may be regulated. It is unlikely that 
the First Amendment requires, in the area of 
election regulations alone, a mechanical, 
formulaic test that readily invites evasion.

The challenge facing campaign finance 
reformers seeking to regulate electioneering 
communications is to develop a test for “express 
advocacy” that meets the Supreme Court’s dual 
concerns regarding vagueness and overbreadth, 
which are necessarily in tension with each other. 
The test must be clear enough so that persons 
or organizations seeking to engage in political 
advertising will be able to determ ine with 
reasonable certainty beforehand whether an 
advertisement will be treated as regulated 
“express advocacy.” Additionally, the test must 
be broad enough to cover situations in which 
an electioneering intent and message are clear, 
but not so broad as to sweep in true “issue 
advocacy.” Recent proposals by the FEC and 
Congressional reformers are promising attempts 
to define “express advocacy” and “ issue 
advocacy" in both a more realistic and a 
constitutionally permissible manner. □
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Sec. 15.13.040. Contributions, expenditures, and supplying of services to be reported.

(a) Except as provided in (g) o f this section, each candidate shall make a full report, upon a 
form prescribed by the commission, listing the date and amount of all expenditures made by the 
candidate, the total amount of all contributions, including all funds contributed by the candidate, 
and for all contributions in excess of $100 in the aggregate a year, the name, address, principal 
occupation, and employer of the contributor and the date and amount contributed by each 
contributor. The report shall be filed in accordance with AS 15.13.110 and shall be certified 
correct by the candidate or campaign treasurer.

(b) Each group shall make a full report upon a form prescribed by the commission, listing

(1) the name and address of each officer and director:

(2) the aggi egate amount of all contributions made to it: and, for all contributions in excess of 
$100 m the aggregate a year, the name, address, principal occupation, and employer of the 
contributor, and the date and amount contributed by each contributor; and

(3) the date and amount of all contributions made by it and all expenditures made, incurred or 
authorized by it.

(c) The report required under (b) of this section shall be filed in accordance with AS 
15.13.110 and shall be certified as correct by the group's treasurer.

(d) Every individual, person, or group making a contribution or expenditure shall make a full 
report, upon a form prescribed by the commission, of

(1) contributions made lo a candidate or group and expenditures made on behalf of a 
candidate or group

(A) as soon as the total contributions and expenditures to that candidate or group reaches 
$500 in a year; and

(B) for all subsequent contributions and expenditures to that candidate or group in a year 
whenever the total contributions and expenditures to that candidate or group that have not been 
reported under this paragraph reaches $500;

(2) unless exempted from reporting by (h) of this section, any expenditure whatsoever for 
advertising in newspapers or other periodicals, on radio, or on television; or, for the publication, 
distribution, or circulation of brochures, flyers, or other campaign material for any candidate or 
ballot proposition or question.

(c) The report required under td) of this section must contain the name, address, principal 
occupation, and employer of the individual filing the report, and an itemized list of expenditures. 
The report shall be filed with the commission by the contributor no later than 10 days after the

O 2002 by The Stale ol' Alaska and Matthew Bender &. Company. Inc., a member of Ihe LexisNexis Group. All rights reserved. Use of this product
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contribution or expenditure is made. A copy of the report shall be furnished to the candidate, 
campaign treasurer, or deputy campaign treasurer at the time the contribution is made.

(f) During each year in which an election occurs, all businesses, persons, or groups that 
furnish any of the following services, facilities, or supplies to a candidate or group shall maintain 
a record of each transaction: newspapers, radio, television, advertising, advertising agency 
services, accounting, billboards, printing, secretarial, public opinion polls, or research and 
professional campaign consultation or management, media production or preparation, or 
computer services. Records of provision of services, facilities, or supplies shall be available for 
inspection by the commission.

(g) The provisions of (a) of this section do not apply if a candidate

(1) indicates, on a form prescribed by the commission, an intent not to raise and not to 
expend more than $2,500 in seeking election to office, including both the primary and general 
elections;

(2) accepts contributions totaling not more than $2,500 in seeking election to office, 
including both the primary and general elections; and

(3) makes expenditures totaling not more than $2,500 in seeking election to office, including 
both the primary and general elections.

(h) The provisions of (d)(2) of this section do not apply to one or more expenditures made by 
an individual acting independently of any group and independently of any other individual if the 
expenditures

(1) cumulatively do not exceed $250 during a calendar year; and

(2) are made only for billboards, signs, or printed material concerning a ballot proposition as 
that term is defined by AS 15.13.065(c).

(i) The permission of the owner of real or personal property to post political signs, including 
bumper stickers, or to use space for an event or to store campaign-related materials is not 
considered to be a contribution to a candidate under this chapter unless the owner customarily 
charges a fee or receives payment for that activity. The fact that the owner customarily charges a 
fee or receives payment for posting signs that are not political signs is not determinative of 
whether the owner customarily does so for political signs.
(§ I ch 76 SLA 1974; am § 13 ch 189 SLA 1975; am § 33 ch 50 SLA 1989; am § 4 ch 126 SLA 
1994: am § § 5 - 7  ch 48 SLA 1996; am §§ 6, 7 ch 6 SLA 1998; am § 1 ch 74 SLA 1998)

Administrative Code. - For campaign disclosure, see 2 AAC 50, art. 2.

Effect of amendments. The 1996 amendment, effective January 1, 1997, in subsection (a), added 
the exception at the beginning of the first sentence and made a related stylistic change; in subsection (d), 
in paragraph (2), added "unless exempted from reporting by (h) of this section," and inserted "or other

2
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periodicals" and made minor stylistic changes and added subsections (g) and (h).

The first 1998 amendment, effective June 28, 1998, rewrote paragraph (d)(1) and the second and 
third sentences in subsection (f).

The second 1998 amendment, effective June 4, 1998, added subsection (i).

3

NOTES TO DECISIONS

Constitutionality. - In the case of First Nat'l Bank v. Bellotti, 435 U.S. 765, 98 S. Ct. 1407, 55 L. Ed. 2d 
707, rehearing denied, 438 U.S. 907, 98 S. Ct. 3126, 57 L. Ed. 2d 1150 (1978), the supreme court of the 
United States has indicated in unmistakable terms that state disclosure laws pertaining to ballot issues are 
constitutional. Messerli v. State, 626 P.2d 81 (Alaska 1980).

When there is no showing that an individual must remain anonymous with respect to advertising as to 
ballot propositions because of the possibility of being subject to reprisals, economic or otherwise, the state 
campaign disclosure laws are not unconstitutional as applied to a contributor hoping to influence the 
outcome of a ballot issue, because the objective of an informed electorate is sufficiently compelling to 
overcome an interest in anonymous political expression. Messerli v. State, 626 P.2d 81 (Alaska 1980).

The disclosure requirements of this chapter are not unconstitutionally vague or overbroad, nor do they 
violate the constitutional right of the people to privacy. VECO Int'l, Inc. v. Alaska Pub. 'ff ic e s Comm'n, 
753 P.2d 703 (Alaska 1988), appeal dismissed, 488 U.S. 919, 109 S. Ct. 298, 102 L. Ed. 2d 317 (1988).
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Sec. 15.13.0S0. Statement by contributor.

(a) An individual who contributes $500, or goods or services with a value ol" $500, to a 
candidate shall file a contributor's statement as required by this section.

(b) An individual required to file a contributor's statement under (a) of this section shall file 
on a form made available by the commission. The statement must

(1) identify the contributor and the candidate and all groups receiving contributions;

(2) itemize the contributions and goods; and

(3) state that the contributor is not prohibited by law from contributing and that the 
contribution consists of funds or properly belonging to the contributor and has not been given or 
furnished by another person or group.

(c) The contributor's statement shall be filed with the commission by the contributor no later 
than 30 days after the contribution that requires the contributor to report under AS 15.13.040(d) 
is made.
(§ 1 ch 76 SLA 1974; am § 29 ch 189 SLA 1975; am § 13 ch 48 SLA 1996; am §§ 8, 9 ch 6 SLA 
1998)

Administrative Code. - For campaign disclosure, see 2 AAC 50, art. 2.

Effect of amendments. The 1996 amendment, effective January 1, 1997, rewrote this section.

The 1998 amendment, effective June 28, 1998, rewrote subsection (a) and, in subsection (c) 
substituted "30 days" for "10 days" and inserted "that requires the contributor to report under AS 
15.13.040(d)."
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