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CS FOR HOUSE BILL NO. 499(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY TH E HOUSE JUDICIARY COM M ITTEE

S|)onsor(s): HOUSE JUDICIARY CO M M ITTEE

Offered:
Referred:

FOR AN ACT ENTITLED

A BILL

"An Act relating to the liability of businesses acquiring assets of other businesses for the 

products liabilities of the businesses disposing of the assets."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 
to read:

LEGISLATIVE INTENT. The legislature declares that it is the intent of this bill to 
reject the continuity of enterprise exception to the doctrine of successor liability adopted in 
Savage Arms, Inc. v. Western Auto Supply, 18 P.3d 49 (Alaska 2001) as it relates to products 
liability.

* Sec, 2. AS 09.68 is amended by adding a new section to read:
Sec. 09.68.070. Liability of successor for harm caused by defective 

products, (a) Notwithstanding any other provision of law to the contrary, a successor 
corporation or other business entity that acquires assets of a predecessor corporation or 
other business entity is subject to liability for harm to persons or property caused by a

-1- CSHB 499(JUD)
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defective product sold or otherwise distributed commercially by the predecessor only 
if the acquisition

(1) is accompanied by an agreement for the successor to assume the
liability;

(2) results from a fraudulent conveyance to escape liability for the 
debts or liabilities of the predecessor;

(3) constitutes a consolidation or merger with the predecessor; or
(4) results in the successor's becoming a continuation of the

predecessor.
(b) In (a) of this section, "business entity" includes a sole proprietorship.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 
read:

APPLICABILITY. This Act applies to the sale, lease, exchange, or other disposition 
of assets by a corporation, a limited liability company, a partnership, a limited liability 
partnership, a limited partnership, a sole proprietorship, or other business entity that occurs
before, on, or after the effective date of this Act.

WORK DRAFT WORK DRAFT 22-LS 1490\B
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CS FOR HOUSE BILL NO. 499(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

DY TH E HOUSE JUDICIARY CO M M ITTEE

Offered:
Referred:

Sponsor(s): HOUSE JU DICIARY  CO M M )TTEE

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the sale, lease, exchange, or other disposition of business property 

and assets and to the liability of the acquiring person for the liabilities, including those 

arising from products liability, of the disposing business."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 
to read:

LEGISLATIVE INTENT. The legislature declares that it is the intent of this bill to 
reject the continuity of enterprise exception to the doctrine of successor liability adopted in 
Savage Arms, Inc. v. Western Auto Supply, 18 P.3d 49 (Alaska 2001) as it relates to products 
liability.

* Sec. 2. AS 10.06 is amended by adding a new section to read:
Sec. 10.06.569. Treatment and consequences of disposition of assets, (a) 

Unless the disposition is a fraudulent transfer under AS 34.̂ 0 or is otherwise a 
fraudulent conveyance to escape liability for the debts or liabilities of the disposing

-1- CSHB 499(JUD)
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1 corporation, a sale, lease, exchange, or other disposition by a corporation of any, all,
2 or substantially all of the property and assets of the corporation, whether or not the
3 disposition requires the approval of the shareholders of the corporation,
4 (1) is not considered to be a merger or consolidation under
5 AS 10.06.530 - 10.06.582 or under another statute unless the corporation adopts a plan
6 I of merger under AS 10.06.530 or consolidation under AS 10.06.536; and
7 (2) except as otherwise expressly provided by another statute, does not
8 make the corporation, foreign coiporation, or other person that is acquiring the
9 property and assets responsible or liable, in tort or otherwise, for a liability or an

10 obligation of the disposing corporation that the acquiring corporation, foreign
11 corporation, or other person does not expressly assume.
12 (b) Notwithstanding (a) of this section, a sale, lease, exchange, or other
13 disposition by a corporation of any, all, or substantially all of the property and assets
14 of the corporation, whether or not the disposition requires the approval of the
15 shareholders of the corporation, subjects the acquiring person to liability for harm to
16 persons or property caused by a defective product sold or otherwise distributed
17 commercially by the disposing corporation if the disposition
18 (1) is accompanied by an agreement for the acquiring person to assume
19 the liability;
20 (2) results from a fraudulent conveyance to escape liability for the
21 debts or liabilities of the disposing corporation;
22 (3) constitutes a consolidation or merger with the disposing
23 corporation; or
24 (4) results in the acquiring person's becoming a continuation of the
25 disposing corporation.
26 * Sec. 3. AS 10. ̂ 0 is amended by adding a new section to read:
27 Sec. 10.50.580. Treatment and consequences of disposition of assets, (a)
28 Unless the disposition is a fraudulent transfer under AS 34.40 or is otherwise a
29 fraudulent conveyance to escape liability for the debts or liabilities of the disposing
30 limited liability company, a sale, lease, exchange, or other disposition of any, all, or
31 substantially all of the property and assets of a limited liability company by the limited

WORK DRAFT WORK DRAFT 22-LS 1490\S
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liability company, whether or not the disposition requires the approval of the members 
of the company,

(1) is not considered to be a merger or consolidation unless the limited 
liability company approves the disposition as part of a merger or consolidation under 
AS 10.50.510; and

(2) except as otherwise expressly provided by another statute, does not 
make the person acquiring the property and assets responsible or liable, in tort or 
otherwise, for a liability or an obligation of the limited liability company that the 
acquiring person does not expressly assume.

(b) Notwithstanding (a) of this section, a sale, lease, exchange, or other 
disposition by a limited liability company of any, all, or substantially all of the 
property and assets of the limited liability company, whether or not the disposition 
requires the approval of the members of the company, subjects the acquiring person to 
liability for harm to persons or property caused by a defective product sold or 
otherwise distributed commercially by the disposing company if the disposition

(1) is accompanied by an agreement for the acquiring person to assume
the liability;

(2) results from a fraudulent conveyance to escape liability for the 
debts or liabilities of the disposing company;

(3) constitutes a consolidation or merger with the disposing company;
or

(4) results in the acquiring person's becoming a continuation of the 
disposing company.

* Sec. 4. AS 32.05 is amended by adding a new section to article 7 to read:
Sec. 32.05.950. Treatment and consequences of disposition of assets, (a) 

Unless the disposition is a fraudulent transfer under AS 34.40 or is otherwise a 
fraudulent conveyance to escape liability for the debts or liabilities of the disposing 
partnership, a sale, lease, exchange, or other disposition of any, all, or substantially all 
of the property and assets of a partnership, whether or not the disposition requires the 
approval of the partners, is not considered to be a merger or consolidation, and, except 
as otherwise expressly provided by another statute, does not make the person

-3- CSHB 499(,JUD)
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acquiring the property and assets responsible or liable, in tort or otherwise, for a 
liability or an obligation of the partnership that the acquiring person does not expressly 
assume.

(b) Notwithstanding (a) of this section, a sale, lease, exchange, or other 
disposition by a partnership of any, all, or substantially all of the property and assets of 
the partnership, whether or not the disposition requires the approval of the partners, 
subjects the acquiring person to liability for harm to persons or property caused by a 
defective product sold or otherwise distributed commercially by the disposing 
partnership if the disposition

(1) is accompanied by an agreement for the acquiring person to assume
the liability;

(2) results from a fraudulent conveyance to escape liability for the 
debts or liabilities of the disposing partnership;

(3) constitutes a consolidation or merger with the disposing
partnership; or

(4) results in the acquiring person's becoming a continuation of the 
disposing partnership.

* Sec. 5. AS 32.06 is amended by adding a new section to article 8 to read:
Sec. 32.06.901. Treatment and consequences of disposition of assets, (a) 

Unless the disposition is a fraudulent transfer under AS 34.40 or is otherwise a 
fraudulent conveyance to escape liability for the deb s or liabilities of the disposing 
partnership, a sale, lease, exchange, or other disposition of any, all, or substantially all 
of the property and assets of a partnership, whether or not the disposition requires the 
approval of the partners,

(1) is not considered to be a merger or conversion unless part of a 
conversion under AS 32.06.902 or of a plan of merger under AS 32.06.905; and

(2) except as otherwise expressly provided by another statute, does not 
make the person acquiring the property and assets responsible or liable, in tort or 
otherwise, for a liability or an obligation of the partnership that the acquiring person 
does not expressly assume.

(b) Notwithstanding (a) of this section, a sale, lease, exchange, or other

CSHB 499(JUD) -4-
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disposition by a partnership of any, all, or substantially all of the property and assets of 
the partnership, whether or not the disposition requires the approval of the partners, 
subjects the acquiring person to liability for harm to persons or property caused by a 
defective product sold or otherwise distributed commercially by the disposing 
partnership if the disposition

(1) is accompanied by an agreement for the acquiring person to assume
the liability;

(2) results from a fraudulent conveyance to escape liability for the 
debts or liabilities of the disposing partnership;

(3) constitutes a consolidation or merger with the disposing
partnership; or

(4) results in the acquiring person's becoming a continuation of the 
disposing partnership.

* Sec. 6. AS 32.11 is amended by adding a new section to read:
Sec. 32.11.880. Treatment and consequences of disposition of assets, (a) 

Unless the disposition is a fraudulent transfer under AS 34.40 or is otherwise a 
fraudulent conveyance to escape liability for the debts or liabilities of the disposing 
partnership, a sale, lease, exchange, or other disposition of any, all, or substantially all 
of the property and assets of a partnership, whether or not the disposition requires the 
approval of the partners,

(1) is not considered to be a merger or conversion; and
(2) except as otherwise expressly provided by another statute, does not 

make the person acquiring the property and assets responsible or liable, in tort or 
otherwise, for a liability or an obligation of the partnership that the acquiring person 
does not expressly assume.

(b) Notwithstanding (a) of this section, a sale, lease, exchange, or other 
disposition by a partnership of any, all, or substantially all of the property and assets of 
the partnership, whether or not the disposition requires the approval of the partners, 
subjects the acquiring person to liability for harm to persons or property caused by a 
defective product sold or otherwise distributed commercially by the disposing 
partnership if the disposition

-5- CSHB 499(JTJD)
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1 (1) is accompanied by an agreement for the acquiring person to assume
2  th e  l ia b il i ty ;

3 (2) results from a fraudulent conveyance to escape liability for the
4 debts or liabilities of the disposing partnership;
5 (3) constitutes a consolidation or merger with the disposing
6 partnership; or
7 (4) results in the acquiring person's becoming a continuation of the
8 disposing partnership.
9 * Sec. 7. AS 32.11.890 is amended to read:

10 Sec. 32.11.890. Rules for conversions and other cases not covered by
11 chapter. In a case not provided for in this chapter, including conversion of a limited
12 partnership to a partnership except as provided in AS 32.11.880. the provisions of
13 AS 32.06 govern.
14 * Sec. 8. AS 45 is amended by adding a new chapter to read:
15 Sec. 45.45.920. Treatment and consequences of disposition of assets by
16 certain businesses, (a) Unless the disposition is a fraudulent transfer under AS 34.40
17 or is otherwise a fraudulent conveyance to escape liability for the debts or liabilities of
18 the disposing business, a sale, lease, exchange, or other disposition of any, all, or
19 substantially all of the property and assets of a covered business is not considered to
20 be a merger or consolidation of the covered business and does not make the person
21 acquiring the property and assets responsible or liable, in tort or otherwise, for a
22 liability or an obligation of the covered business that the acquiring person does not
23 expressly assume.
24 (b) Notwithstanding (a) of this section, a sale, lease, exchange, or other
25 disposition by a covered business of any, all, or substantially all of the property and
26 assets of the covered business subjects the acquiring person to liability for harm to
27 persons or property caused by a defective product sold or otherwise distributed
28 commercially by the disposing covered business if the disposition
29 (1) is accompanied by an agreement for the acquiring person to assume
30 the liability;
31 (2) results from a fraudulent conveyance to escape liability for the

WORK. DRAFT WORK DRAFT 22-LS 1490\S
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debts or liabilities of the disposing covered business;
(3) constitutes a consolidation or merger with the disposing covered

business; or
(4) results in the acquiring person's becoming a continuation of the 

disposing covered business.
(c) In this section, "covered business" means a business that is not a 

corporation under AS 10.06, a professional corporation under AS 10.45, a limited 
liability company under AS 10.50, or a partnership under AS 32.05, AS 32.06, or 
AS 32.11.

' * Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section to 
read:

APPLICABILITY. This Act applies to the sale, lease, exchange, or other disposition 
of property by a corporation, a limited liability company, a partnership, a limited liability 
partnership, a 1 mited partnership, a sole proprietorship, or other business that occurs before, 
on, or after the effective date of this Act.

WORK DRAFT WORK DRAFT 22-LS 1490\S
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L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

MEMORANDUM April 5, 2002

SUBJECT: CSHB 499(JUD) relating to business property dispositions and 
liabilities (Work Order No. 22-LS 1490\S)

TO:

FROM:

Representative Norman Rokeberg, Chair 
H'. use Judiciary Committee 
Atm: Heather

4
pheresa L. Bannister

Legislative Counsel

This memo accompanies the bill described above.
The new requested language added for the products liability situation refers to 
consolidations and mergers. Some of the other language in secs. 5 and 6 of the bill refers 
to mergers and conversions, based on the language in the particular chapter involved. Do 
you want the new language to be consistent with these modifications, or the other way 
around?
If I may be of further assistance, please advise.
TLBdmb 
02-055.lmb
Enclosure



A L A S K A  S T A T E  L E G I S L A T U R E
H OUSE JU D IC IA R Y  C O M M IT T E E

R ep ie scn ta tiv e  N o rm a n  R o k e b e r g ,  C hairm an  
R ep ie scn ta tiv e  S co tt O f  a n ,  V ic e -C h a irm a n  
R e p ie sen ta tiv e  Jo h n  C o p h i l l  
R e p ie sc n ta tiv e  J e a n n e tie  J a m e s  
R e p ie sc n ta tiv e  K e v in  M e y e t  
R ep re sen ta tiv e  E than  B e rk o w i tz  
R e p ie scn ta tiv e  A lb e rt K o o k c s h

Sponsor Statement for HB 499
It is v ita lly  im p o r ta n t to  A laska  com m erce  a n d  b u sin ess  th a t a co rp o ra tio n , p a r tn e rs h ip  o r  o th e r  en tity  
th a t p u rc h a se s  asse ts  fro m  a n o th e r c o m p a n y  o r b u sin ess  n o t b e  h e ld  legally  resp o n sib le  fo r the liab ilities 
of th e  se llin g  b u s in e ss , u n less  ex p re ss ly  ag reed  to by  the p u rc h a s in g  co m p an y . H o w ev er, the  A laska 
S u p re m e  C o u rt, in  a n  in te r im  ru lin g  la s t y ea r in  Savage A rm s, Inc v. Western A u to  Supply Co., 18 P .3d 49 
(A laska 2001), h e ld  o th e rw ise  u n d e r  th e  d o c trin e  of su ccesso r liab ility , a n d  re m a n d e d  th e  case to  tria l 
co n s is ten t w ith  its  op in io n .

G en era lly , w h e n  one c o m p a n y  sells a ll its asse ts  to an o th e r, th e  acq u irin g  c o rp o ra tio n  o r  co m p an y  is n o t 
liab le  fo r th e  d e b ts  an d  liab ilities of th e  se lling  com pany . C o n tra ry  to  this ru le , the A laska  S u p re m e  C o u rt 
a d o p te d  tw o  th e o rie s  o f successo r liab ility , "m ere  co n tin u a tio n "  a n d  "co n tin u ity  of en te rp rise ."  T hese 
th eo ries  a re  e x cep tio n s  to  the g en era l ru le , an d  allow  a p u rc h a s in g  co m p an y  to be held  re sp o n sib le  fo r the 
liab ilities o f the  se llin g  c o m p an y , in c lu d in g  those th a t m ay  h a v e  b een  u n k n o w n  a t the tim e of the sale. 
T he S u p re m e  C o u rt a c k n o w led g e d  th a t "co n tin u ity  o f e n te rp rise "  h a s  been  rejec ted  by  th e  American Law 
Institute: Restatem ent (Third) o f Torts, a n d  a v a s t m a jo rity  of co u rts  th a t have  d ec id ed  the issue.

T he S u p re m e  C o u r t  s ta te d  it w as d e c id in g  the  issue  o f su ccesso r liab ility  because  " ..  .n e ith e r  th is c o u rt n o r 
the A lask a  s ta te  leg is la tu re  h as  reso lv ed  the  successor liab ility  q u es tio n s  p re se n te d  in th is c a se ..."  T he 
Savage A rm s  case  is se t fo r trial in  N o v e m b e r 2002, a n d  befo re  the S u p re m e  C o u rt 's  ru lin g  becom es final 
fo llow ing  tria l a n d  a p p ea l, w e  seek  to  re sp o n d  to th e  in v ita tio n  of the S u p re m e  C o u rt and  fill the 
leg isla tive  vo id  a n d  d ec la re  the  law  o f A laska on  this subject.

HB 499 is m o d e le d  a fte r  the 1979 T exas s ta tu te  (Tex. Bus. C orp . A ct art. 5.10(B)(2)) th a t a d o p te d  the 
s ta n d a rd  th a t a n  en tity  th a t p u rc h a se s  asse ts  fro m  a n o th e r b u sin ess  w ill n o t be h e ld  liable fo r liab ilities of 
the  se llin g  b u s in e ss  th a t the p u rc h a se r  d id  n o t expressly  a ssu m e . S im ilar to th e  p re se n t s itu a tio n  in 
A laska , th e  T exas s ta tu te  w as p assed  a fte r a Texas c o u rt 1' id  a d o p te d  a th eo ry  of su ccesso r liab ility  tha t 
im p o sed  liab ility  on  a p u rc h a se r  w h o  h a d  n o t expressly  a ssu m ed  the  liabilities o f the  seller. T exas co u rt 
d ec is io n s fo llo w in g  the p assag e  c l th e  T exas s ta tu e  h a v e  u p h e ld  the s ta tu e  an d  a ffirm ed  th a t it a llo w s the 
im p o s itio n  of su ccesso r liab ility  on ly  w h e n  the  p u rc h a se r  h as  ex p ressly  a ssu m ed  a p a r tic u la r  liab ility  an d  
th a t it re jects o th e r  th eo ries of su ccesso r liab ility , in c lu d in g  those  a d o p te d  by  the A laska  S u p re m e  C ourt. 
W e be liev e  HB 499 w ill acco m p lish  th is  sam e re su lt because , in  its op in io n , the A laska  S u p re m e  C ourt, 
n o ted  th a t the T exas leg is la tio n  seem ed  to d is fav o r su ccesso r liab ility  u n less  th e  p u rc h a se r  exp ressly  
a ssu m ed  liab ility . The in te n t o f HB 499 is to  a d o p t th is s ta n d a rd  as th e  law  o f A laska.

W e be liev e  th is leg is la tio n  w ill p re v e n t in eq u itie s  th a t w ill o th e rw ise  occur to  the p u rc h a se r  of asse ts  w ho  
w o u ld  be e x p o se d  to liab ilities they  d id  n o t an tic ip a te  an d  to  se llers  of asse ts w h o  m ay  receive less than  
fair m a rk e t v a lu e  if the p u rc h a se r  m u s t d isco u n t the p u rc h a se  p rice  to fac to r in  u n k n o w n  an d  u n w a n te d  
liab ilities.

T his bill is ex p re ss ly  m a d e  re tro ac tiv e  so  th e re  w ill be u n ifo rm ity  of ap p lica tion ,

The com m ittee  u rg es y o u r  su p p o r t o f  this b ill.

S ta le  C a p ito l 
J u n e a u ,  A K  9 9 8 0 1 -1 1 8 2  
T e le p h o n e :  (9 0 7 )  4 6 5 -4 9 9 0  
F a x :  (9 0 7 ) 4 6 5 -2 0 4 0

H e a th e r  M . N o b te g a  
C o u n s e l  to  C o m m itte e



A L A S K A  S T A T E  L E G I S L A T U R E
H O U SE JU D IC IA R Y  C O M M IT T E E

R ip ie se m a riv e  N o rm a n  R o k e b e r g ,  C h airm an  
R ep resen ta tiv e  Sco tt O g a n ,  V ic e -C h a irm a n  
R ep re sen ta tiv e  John  C o g h i l l  
R ep ie sc n ta tiv e  J e a n n c n e  Ja m e s  
R e p ie scn ta tiv e  K ev in  M e y e r 
R ep re sen ta tiv e  E th an  B e rk o w itz  
R ep re sen ta tiv e  A lb ert K o o k c s h

State Capitol 
Juneau, AK 99801-1182 
Telephone: (907) 465-4990 
Fax: (907)465-2040

Heather M. Nobrega 
Counsel to Committee

Section 1:

Section 2: 

Section 3: 

Section 4: 

Section 5: 

Section 6: 

Section 7: 

Section 8:

Sectional Analysis for HB 499

Amends Alaska Corporations Code by adding a new section 
regarding the treatment and consequences of disposition of assets.

A sale, lease, exchange or other disposition by a corporation of any, 
all, or substantially all of the property or assets of the corporation is 
not a merger or consolidation unless expressly created.

In addition, the disposition does not make the acquiring 
corporation responsible or liable for any of the liabilities of the 
disposing corporation unless expressly assumed.

Same provisions as above created for limited liability companies.

Same provisions as section 1 created for partnerships.

Same provisions as section 1 created for partnerships.

Same provisions as section 1 created for limited partnerships.

Conforming amendment.

Same provisions as section 1 created for businesses.

The provisions of the bill are applied retroactively.
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MEMORANDUM February 12, 2002

SUBJECT: Bill relating to disposition of business assets 
(Work Order No. 22-LS 1490\A)

TO: Representative Norman Rokeberg, Chair 
House Judiciary Committee 
Attn: Heather

FROM: Theresa L. Bannister 
Legislative Counsel

This memo accompanies a draft of the bill described above.
1. Coverage. Since your instructions were to cover businesses, the bill does not cover 
the various types of nonprofit corporations and cooperatives, or corporations like 
BIDCOs that provide assistance rather than engage in business. The statutes of some 
types of businesses are not specifically amended because they are already covered by 
changes in other statutes, e.g. professional corporations under AS 10.45.
2. Scope. The scope of this bill is quite broad and undefined. I would recommend 
identifying the precise problem that the bill is trying to correct and addressing that, rather 
than using such a broad approach. With a broad provision like this one, it is difficult to 
determine just what situations are being covered, with the result that the bill may affect 
situations that you do not intend to be covered.
3. Applicability section. The applicability section applies the bill to dispositions of 
property that occur before the effective date of this Act. As a practical matter, this 
application may disrupt transfers that have been completed or that are in process and 
theoretically could apply backwards indefinitely. As a legal matter, the disruption may 
result in a reshifting of property rights that may result in a taking by the state for which 
just compensation is required under art. 1, sec. 18 of the Alaska Constitution.
If I may be of further assistance, please advise.
TLBmied
02-133.med
E n c lo su re





THE
FOLLOWING

DOCUMENT(S)
ARE

POOR
ORIGINAL

COPIES



4 8  A laska 18 P A C IF IC  R E P O R T E R , 3d S E R IE S

s ta tu te  o f lim itations lias ru n , it is  allowable 
if it “re la tes back” to  th e  d a te  o f a  tim ely 
original pleading.1'

Civil Rule 15(e) se ts  out the  c ircum stances 
under which an  am ended pleading will re lu te  
back to th e  original pleading:

W henever th e  claim  o r defense asse rted  in 
the  am ended p leading  aro se  o u t of th e  
conduct, tran sac tio n  o r  occurrence se t 
forth o r  a ttem p ted  to  be se t fo rth  in th e  
original pleading, th e  am endm ent re la tes  
back to  the  d a te  of th e  original pleading. 
An am endm ent changing  th e  p a rty  against 
whom a  claim is .asserted re la tes  back if 
the  foregoing provision is satisfied  and, 
w ithin the  period  provided by law for com­
m encing th e  action ag ain st the  p a r ty  to  be 
b rough t in by  am endm ent, th a t  p a rty  (1) 
has received such notice o f the  institu tion  
o f the  action th a t th e  p a rty  will not be 
prejudiced in m ain tain ing  a  defense on the  
m erits, and (2) knew  o r should have known 
tha t, b u t for a  m istake concern ing  th e  
identity  o f th e  p ro pe r p a rty , th e  action 
would have been  b rough t ag ain st th e  p a r­
ty ."
According to th is  s tand ard , H e b e rt 's  sec­

ond am ended com pluint will re la te  back to 
h e r  tim ely N ovem ber 1995 com plaint against 
H onest Bingo i f  (1) th e  claim  a sse rted  
against FDA arise s  out o f th e  sam e tran sac ­
tion o r occurrence s e t  fo rth  in th e  initial 
complaint; (2) FD A  received sufficient notice 
such th a t it would not be prejud iced  in m ain­
ta in ing  its  defense on th e  m erits; (3) FD A  
knew  o r  should have known th a t it would 
have been included a s  a  p a r ty  in th e  original 
com plaint but fo r a m istake concern ing  its 
identity; and (4) FD A  received notice and

24. See S iem ion v. R um fell, 825 P.2d 896, 898-99 
(Alaska 1992).

25. Alaska R. Civ. P. 15(c).

26. See generally West >>. B uchanan, 981 P.2d 
1065, 1068-71 (Alaska 1999). Several federal 
courts have held that amendments In wh ich a 
p la in tiff replaces a "John Doe”  defendant w ith a 
named defendant are considered amendments to
add new parties and w ill rela te back on ly when
the conditions o f Rule 15(c) a rc satisfied. See 6A
W right & M ille r, supra § 1498, at 105-06; see
also Cratg v. U nited Stales, 413 p.2d 854 (9th
C ir. 1969).

knew  o r should  have known th a t, b u t for a 
m istake concern ing  its identity , it would have 
been included as a  pa rty  w ithin “ th e  period 
provided by  law  for com m encing th e  action 
ag ain st"  it,20

Given th e  fact-in tensive n a tu re  o f th e  Rule 
15(c) “re la tio n  back” te s t, FD A  cun prevail 
on its  Rule 12(c) motion only if the  und isput­
ed fac ts  on th e  face o f th e  p leadings clearly  
show  th a t  H e b e rt’s  second am ended com­
plain t canno t possibly re la te  back to  h e r  e a r­
lie r tim ely  com plaint ag ain st H onest Bingo. 
B ut th e  re la tion  back issue p resen ts  th e  fol­
low ing d ispu ted  fact questions, which p rev en t 
resolu tion  on a  motion fo r jud g m en t on the  
pleadings: w h e th er FDA  received sufficient 
notice o f H e b e rt’s law suit w ithin th e  lim ita­
tions period  an d  w h e th er FDA  knew  o r 
should have know n tha t, b u t fo r a  m istake 
concern ing  iden tity , it would have been  in­
cluded a s  a  p a rty  within th e  applicable p e ri­
od.”

I t  is n o t c lea r from  th e  p leadings w he th er 
F D A  did o r did no t receive sufficient notice 
o f H e b e r t’s  claim  w ithin th e  lim itations peri­
od. H e b e rt 's  com plaint a sse r te d  th a t  th e  
n a tu re  o f th e  nam ed business en titie s  was 
unknow n. I t  also included the  p e rm ittee  of 
th e  bingo gam e as a Jo h n  Doe defendant. 
H e b e rt’s am ended  com plaint s ta te s  th a t  FDA  
“ is one o f th e  th re e  p erm itees jo in tly  o p e ra t­
ing  H onest Bingo” and th a t FD A  “w as in fact 
receiving  th e  benefits of th e  o)>cration o f th e  
bingo gam e a t  th e  tim e an d  place in ques­
tion." T h is s ta tem en t a lleges th e  ex istence 
o f a close business re lationship  betw een H on­
e s t  Bingo an d  FD A , o r possibly a  jo in t ven­
tu re  o r p a rtn e rsh ip .2* W hile adm itting  th a t

27. The parlies do not dispute dim the firs t re ­
qu irem en t— that the c la im  against FDA arise out 
o f the same basic cla im in the com p la in t against 
Honest B ingo— is satisfied.

28. Hebert may have availab le to her a second 
avenue fo r re lie f. I f she can demonstra te that 
Honest B ingo was a partnersh ip o r a jo in t ven­
ture o f wh ich Monroe Foundation and FDA were 
partners o r jo in t venturers, it may not be neces­
sary fo r the second amended com p la in t to rela te 
back to the o rig ina l com p la in t since service o f 
the tim e ly o rig ina l compla int on Honest B ingo o r 
the Monroe Foundation may be found suffic ient 
lo constitu te service on FDA. See Alaska R. Civ.
P. 4(d)(5); C olem an v. Lufgren, 593 P.2d 632, 634 
(Alaska 1979).
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it is a  p e rm ittee  for bingo gam es, FDA de­
nied the  allegations o f jo in tly  operating  H on­
est Bingo and of rece ip t of benefits of the  
ojienition. Viewing th e  facts in ■ the  light 
m ost favorable to H ebert, us we m ust for the 
purposes o f th e  m otion, it  is c lear th a t the 
ex istence o f som e typ e  of close business re la ­
tionship  is alleged.

A fact question  also  ex ists as to  w hether 
FD A  knew o r should have kno' n  th a t b u t for 
a  m istake in identity , it wot Id have been 
nam ed as a  p a rty  w ithin  the  applicable limi­
ta tio n s period. A s an  organization tinder 
w hose perm it th e  H onest Bingo gam e was 
run , FD A  m ay have had notice of the  com­
plain t filed ag ain st H onest Bingo and the  
M onroe F oundation  and  consequently  m ay or 
should have known th a t it w as one o f the 
“Jo h n  D oes” re fe rre d  to in th e  initial com ­
plain t ag ain st H onest Bingo. Sim ilarly, 
w ithout fu r th e r  evidence, w e a re  unable to 
de term ine  w he th er FD A  e ith e r knew o r 
should have known th a t  it  w as intended  as a 
p a lly  in th e  su it p rio r to  M arch 27, 199G, th e  
one hundred  tw en tie th  day a f te r  filing o f the  
original com plaint.29

T he p leadings on th e ir  face cannot reveal 
w h e th er H e b e rt’s  second am ended  com plaint 
re la tes  back to  th e  initial tim ely complaint 
filed ag a in st H on est Bingo. And determ in­
ing w h e th er FD A  m eets the  stand ard  for 
re lation  back involves a  triab le  issue of fact. 
W e th e re fo re  canno t affirm  th e  g ran ting  of 
FD A ’s Rule 12(c) motion.30

1131 ‘T h e  court e ith e r m ay consider a  
m otion for ju d g m en t on th e  pleadings a t  a 
p relim inary  h earing  as provided by Rule 
12(d) o r m ay postpone its  determ ination  until 
tria l.’’31 W e conclude th a t w here approp ri­
a te  and w hen a  motion for judgm en t on the  
p leadings is b ro ug h t on th e  basis o f the  
affirm ative defense o f s ta tu te  o f lim itations,

29. See Alaska R. Civ. P. 4(j) (a llow ing 120 days 
aflL-r filin g fo r service o f process). The record 
shows that by October 31, 1996, FDA had re ­
fused to pa rtic ipa te in settlement negotiations, 
bu t the record is silent as to how long before that 
tim e FDA was aware o f Hebert's claims.

30. A C iv il Rule 12(c) motion ca.i be converted 
in to a Rule 56 m otion (o r summary judgment 
when the tr ia l judge considers materia ls outside 
the pleadings. See Alaska R. Civ. P. 12(c). How ­
ever, here the superio r cou rt exp lic itly stated that

i (A la sk a  2 0 0 0 )
th e  in te rests  o f jus tice  a re  b est served  if the  
tria l court considers th e  motion a t  a  prelim i­
na ry  hearing  instead  o f w aiting until tria l.

V. CONCLUSION 
Because fact questions exist as to  w heth er 

H ebert’s second am ended com plaint bringing  
FD A  into th e  law suit re la ted  back to  h e r  
initial com plaint again st H onest Bingo, FDA  
w as not en titled  to jud g m en t on th e  plead­
ings u n d e r Rule 12(c). W e the re fo re  R E ­
V E R S E  th e  decision o f th e  su p erio r co urt 
and  R EM A N D  fo r proceedings consisten t 
w ith th is opinion.

SA V AG E A RM S, IN C ., R c titio n e r, 

v.

W E S T E R N  AUTO SURREY  
CO., R espond en t.

N os. 8612, 8721, 8511.

Suprem e C ourt of Alaska.

M arch 2, 2001.

R ehearing  D enied April 4, "001.

F a th e r  b rough t p roducts liability action 
again st m anufac tu rer and  d is tr ib u to r o f a l­
legedly defective rifle, seeking recovery for 
in ju ries susta ined  by  h is m inor son w hen rifie 
m isfired. D istribu to r filed th ird -party  com ­
plain t seeking indem nification from  m anufac­
tu re r 's  successor. T he S uperio r C ourt, T h ird  
Judicial D istrict, K enai, Jo n ath an  H. Link, J ., 
concluded th a t law o f A laska governed suc-

it d id not consider matters outside the pleadings. 
Even if this court were lo consider the additiona l 
materia ls conta ined in the record, it Is s till un ­
clear whether FDA had notice o f Hebert's law ­
suit and knew o r should have known that it 
would have been in it ia lly included as a defendant 
i f  Hebert had been aware o f its identity.

31. 5A W righ t 6t M ille r § 1367, at 517. See Ped­
ersen v. Zielski, 822 P.2d 963, 907 n. 4 (Alaska 
1991).
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cessnr liability issue, e n te red  judgm ent in 
favor o f d is tr ib u to r on its  th ird -p a rty  claim, 
and denied successor’s motion to  su b stitu te  
d is trib u to r 's  in su re rs  for d is trib u to r ns real 
parties in in te re s t. S uccessor petitioned  for 
review. The S uprem e C ourt, E aslaup li, ,i„ 
iteld that.: f i )  law  o f A laska governed issue or 
liability of rifle  m anu fac tu rer’s successor; (2) 
genuine issues o f m ateria l fact ex isted  us to 
w he th er successor w as liable for injuries 
caused by rifle; and  (3) d is trib u to r 's  in su re rs  
w ere  p ro jier p a rtie s  to  p rosecute  th ird -pa rty  
indem nity  claim.

R eversed and  rem anded.

1. A ppeal a n d  E r r o r  e=>8l2<l)
T he app ro p ria te  choice o f law is a legal 

question lo which th e  S uprem e Court applies 
its  independent ju d g m e n t

2. A ppeal an d  E r r o r  ©=842(1)
T he S uprem e Court answ ers legal q ues­

tion o f first im pression  by adopting th e  ru le 
o f law that is m ost persuasive in light of 
p re c e d e n t reason , and  policy.

3. A ppeal a n d  E r r o r  C=8fi,3
T he S up rem e C ourt will affirm  a p a n t  

o f sum m ary  ju d g m en t only if th e  record 
p re sen ts  no genu ine issues of m ateria l fact 
and th e  moving p a rty  is en titled  to  judg m en t 
as a m a tte r of law.

4. A ppeal an d  E r r o r  ©=8!)3(l), 5)40
G enerally th e  S uprem e Court will review  

ru lings on jo in d e r and  ratification for abuse 
o f d iscretion, but will review  de novo the  
underly ing  legal questions, such as w he th er a 
p a rty  is a real p a r ty  in in te rest.

5. A ctio n  C=27<I)
In  th e  context o f a claim that a defective 

product has caused jiersnnal injury , succes­
so r liability is m ost ap prop ria te ly  ch arac te r­
ized as a to i ls  question.

fi. W eapons ©=18(1)
Law of A laska governed issue o f liability 

of rifie  m anufac tu rer 's  successor in p roducts 
liability action brought by fa th e r w hose mi­
n or son was in ju red  w hen allegedly defective 
rifle m isfired, w h e re  fa th e r and son w ere 
A laska residen ts, r id e  was purchased  in A las­

ka, and in ju ry  occurred in A laska, even 
though successor's purchase of m anufactu r­
e r 's  business occurred  in Texas.

7. C o rp o ra tio n s  0=4-15.1

G enerally, w hen one cor|>oralinn sells all 
its  asse ts  to  anoth er, th e  acquiring corpora­
tion is not liable for th e  deb ts and liabilities 
of th e  selling company.

8. C o rp o ra tio n s  0=»-t45.1, 51KKI)
T h e re  a re  four exceptions to th e  general

ru le  of non-liability of successor corporations: 
(I)  the  p u rch ase r has expressly  n r implicitly 
ag reed  In assum e liability; (2) th e  asse t p u r­
chase  am ounts to  a consolidation o r  m erger;
(3) th e  purchasing  corporation is a "m ere 
continuation” o f th e  selling corporation; o r (4) 
th e  tra n s fe r  am ounts to  little  m ore than  a 
“sh am ” transac tion  to avoid liabilities.

!). C o rp o ra l in n s  ©=445,1
Liability  will be imposed on a successor 

corporation for th e  dehts and liabilities of the  
selling com pany u nder the  m ere continuation 
exception w here  th e  successor continues to 
use the  se lle r’s  mime, location, and  em ploy­
ees, and th e re  ex ists a common iden tity  of 
stockho lders and  directors.

10. C o rp o ra l ion s ©=445.1
T h e  “m ere  continuation”  exception to 

successor nonliability is available to claim­
an ts  seeking  to  impose liability on a succes­
so r  co rporation  for defective p roducts m anu­
factu red  by  th e  predecessor.

11. C o rp o ra l inn s ©=4-15.1
U n d er th e  m odem  "continuity o f en te r­

p rise” exception to successor nonliability, a 
successor corporation  m ay be hp|d liable for 
in ju ries caused by its p redecessor's defective 
products w here  th e  to tality  o f the  transaction  
betw een th e  successor and the  predecessor 
d em o n stra tes  a basic continuity of th e  p red e ­
cesso r en te rp rise .

12. C o rp o ra tio n s  ©=445.1
U nd er th e  m odem  “continuity  o f e n te r­

p rise"  exception to  successor nonliability, the  
successor corporation m ay be held liable 
even though th e  sale o f asse ts  is for cash and 
th e re  is no continuity  o f shareholders.

SAV A G E A RM S. INC. v.
IK P.M

13. C o rp o ra tio n s  ©=445.1
T he key factors under th e  "continuity  of 

en te rp rise"  exception are: (1) continuity  of 
key personnel, a sse ts , and business o pera ­
tions: 12) sp eedy  dissolution of th e  p redeces­
so r corporation; (3) assum ption by th e  suc­
cessor of those p redecessor liabilities and 
obligations necessary  for continuation o f nor­
mal business operations; and (4) continual inn 
of co rporate  idem ity.

14. .lodgm ent ©=181(15.1)
Genuine issues o f m aterial fact existed 

as to  w he th er rifle m an u fac tu rer 's  successor 
w as liable for in juries caused by  m isfire of 
allegedly  defective rifle, p recluding sum m ary  
judgm ent on th ird  p a rty  indem nification 
claim filed against successor by d is trib u to r in 
connection w ith underly ing  products liability 
action.

15. E v idence ©=24417)
S ta tem en ts a ttr ib u ted  to successor enr- 

pnrntinn's ch ief executive officer tha t succes­
sor corporation held itself out to  w orld as 
legal successor to  rifle  m an u fac tu rer whose 
asse ts it purchased w ere  non-hearsay  adm is­
sions o f pnrty-npjvm ent with respect lo third- 
p a rty  indem nity action brought by rifle dis­
tr ibu to r in connection w ith underlying p rod­
ucts liability action against d is trib u to r and 
m anufacturer. R ules of Evid., Rule 
801(d)(2).

Ifi. E v id ence  ©=244(7), 31811)
To exten t jo u rn a l artic les w ere  offered 

to prove tru th  o f assertion  th a t sta tem en ts  
a ttr ibu ted  to ch ief executive officer, that cor­
poral inn held itse lf  out lo w orld ns legal 
successor to  rifle m an ufac tu rer, w ere in fact 
m ade by nffirer, au th o rs  of a rtic le s  w ere  the 
declaran ts, and  such articles could not qualify 
as nnn-henrsa.v adm issions of party-opponent 
with rcs|)eol to th ird -p a rty  indem nity  action 
brought by  rifle d is tr ib u to r in underlying 
p roducts liability; if artic les w ere  offered for 
th e ir  tru th  on rem nnd, trial court would have 
lo ad d ress  an thor-as-deolaran t issue. Rules 
of Evid., Rule 801(d)(2).

17. In d em n ity  ©=15(2)
Rifle d is trib u to r’s  insu re rs  w ere p roper 

p a rtie s  lo  p ro secu te  th ird -p a rty  indem nity 
claim brought by  d is tr ib u to r against tnanti-

i’E S T E R N  AUTO S U P P L Y  Alaskn 51
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fac lu re r’s successor, w hore in su re rs  had fully 
discharged  d is trib u to r 's  liability in und erly ­
ing products liability action. R uler f iv .P ro c ., 
R ule 17tn).

Theodore M. P ease , ,lr„  and  M ichael W . 
Sow-right, B u rr, P ea se  K urtz . A nchorage, 
for P etitioner.

•lam es M. Powell and  K im horloe A. Colbo, 
H ughes, T horsness, Powell, H udd leston  & 
Baum an, L L C . A nchorage, for Respondent..

Before M A T TH EW S, Cliinr Justice , 
EA STA U G H . FAHF,. BKYN HB, nnd 
C A B P E N E T 1. Ju stices .

n n w o K

E A S T A U G H ,,lu s t ice.
I. IKTttOnVCTlOK

Can a corporation  that purchases  a sse ts  of 
th e  m an u fac tu rer o f a rifle sold in A laska he 
held liable for personal in ju ry  caused in A las­
ka by a defecl in th e  rifle? T he su p erio r 
court held that it could, and w e agree. But 
w e rev erse  and rem and  for application of the 
pertinen t successor liability doctrines His* 
cussed below. W e also  bold tha t the  indem ­
n ity  claim brought by the  rifle ’s  d is tr ib u to r 
against th e  successor co rporation  m ust be 
prosecuted  by  th e  in su re rs  which fully dis­
charged  th e  d is tr ib u to r 's  personal in ju ry  lia­
bility,

II . FACTS Ah’I) I'HOCEEnih’GS
T he relevant facts a re  few. .lack T a y lo rs  

m inor so r  suffered  personal in ju ries w hen  a 
defective 22 caliber rifle  d ischarged  during  
ta rg e t shom inp n e ar N ikiski. Savage In d u s­
trie s , Inc. m an ufactu red  the  rifle, and  W est­
e rn  A uto S upply  C om pany, which claim ed to 
have acquired  th e  rifle  from  th e  m anufac tu r­
e r , sold it to  a re ta il s to re  in M aine; th e  rifie 
w as eventually  resold  to .lack T ay lo r in A las­
ka. T ay lo r sued  Savage In d u s tr ie s  in 1090 
for his son 's in ju ries; in an am ended com ­
plaint, he also  sought recovery  from  W este rn  
Auto.

W estern  A uto filed a th ird -p a r ty  com plaint 
in its nnm e seek ing  indem nity  from  Sav age
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A nn s. Inc., which had pnrahnspd asse ts  from 
S avage Industries in 1!>8!>. W estern  A utn 
se ttled  with the  T aylors in M ay I!l!i5, and its 
in su re rs  paid th e  e n tire  se ttlem en t am ount.

At issue here  a re  th re e  su p erio r court 
o rders. T h e  first held that A laska law gov­
e rn s th e  issue o f su ccessor liability. T he 
second g ran ted  W estern  Auto sum m ary  
judgm ent against S avage A rm s, holding Sav­
age A rm s liable as " th e  legal successor to 
S avage Industries . Inc." T he th ird  denied 
Savage A rm s’ motion to su b s titu te  W estern  
A uto’s insu rers for W estern  Auto as Hie real 
pa rtie s  in in te rest, but req u ired  th e  insure rs  
In ra tify  the litigation.

T he  su perio r court denied S avage A rm s' 
motions for reconsideration . W e g ran ted  
Savage A rm s’ petitions for review  and o r­
dered  full briefing. W e review  the  th ree  
o rd ers  und er AS 22.ns.n in  and Alaska Rule 
o f A ppellate P rocedu re  <102.

III. 1)1 SCt’SSI OK 
A. SliniHnrd nflirvinn
11-3] The ap prop ria te  choice o f law is a 

legal question to which w e apply  o ur inde­
pendent jud g m en t.1 T h e  scope o f successor 
liability in A laska is a legal question o f first 
im pression, which we answ er by adopting  
" the  ru le  of law that is most persuasive in 
light o f p recedent, reason , and  policy.” * In 
applying rules o f su ccessor liability to  this 
case, w e will affirm  W estern  A uto 's sum m ary  
judgm ent only if th e  record  p re sen ts  no gen ­
uine issues o f m aterial fact and  W estern

1. See Lnngdnn r. Cham/iion, 75? P.2d 999, 1001 
(Alaska 198(1).

2. G irin c. Ila . 591 P,2d 1281. 1284 n. 6 (Alaska 
1979).

3. See Nncion v. Mugill, 872 P.2d 1213, 1215 
(Alaska 1994).

4. See Fairbanks At. Star llnroogh r. Kandik
CimsII.. Inc. if- Assoc., 795 P.2d 793, 802-03
(Alaska 19901. wcaleil in iiari on oilier pounds.
823 P.2d 03? (Alaska 1991).

3. Sec Langdnn. 752 P.2d o l 1001.

A. Savage Arnts invokes ou r op in ion in Armstrong
v. Armstrong, 4 4 1 P.2d 699 (Alaska 1968), in
wh ich w e  held that Alaska law governs th e  (p ie s .

Auto is en titled  to judgm ent us a mill te r  ol 
law*

Ml Although w e generally  review rulings 
on jo in d er and  ratification  for abuse of dis­
cretion.4 we review  He novo the  underlying 
legal questions,6 such as w heth er a p a rty  is- a 
real p a rty  in in terest u nd er A laska Civil Rule 
17(a).

B . Choice o f  Lore
Savage A rm s challenges the  su p erio r 

court's ru ling tha t A laska law governs th e  
issue of successor liability. It a rg u es lliat 
Texas law should apply  because all tran sac­
tions relevant to  its  purchase of Savage In ­
du s tr ie s ' a sse ts  recu rred  in Texas. In Sav­
age A rm s' view, th e  case before th e  court 
deals w ith th e  tran sac t inn betw een Savage 
A rm s and S avage Ind ustries , and Hie under­
lying tort does not b e ar nn the  choice of law 
quest inn.”

W estern  A uto defends th e  superior court's 
decision, contending that Alaska law should 
apply because th e  underlying injury occurred 
in Alaska. W este rn  Auto also reasons that 
successor liability is but nn extension of 
products liability law, which is itself a tort 
doctrine.

Texas s ta tu to ry  and case law seem s to 
disfavor both  trad itional and m odern doc­
trines  of su ccessor liability,7 but n e ith er this 
court nor th e  A laska s ta le  legislature has 
resolved the  successor liability questions p re ­
sented  in this case.

lio n o f intcrspnusa l (orl imm nn itv , even though 
■ 111- no lo Occident ihn l Inspired (lie lo r l .mil oc­
cu rred in Conodo. See id. ol 700-01, There, we 
lico ie d the inter-spousal im m un ity question inde­
pendently o f Ihe underly ing lo r l question, and 
focused on Ihe spousal re la iionsh ip between ihe 
parlies io the law su it. See id. Bui lo apply die 
Armsmmg approac li here on ly heps the question 
ol whether successor lia b ility should be ireoted 
ns who lly independent. Armstrong does nol con- 
Hot.

7, See Tex. Bus. Corp. Act Ann. art. 5 .10(D)(2) 
(Vernon 1997); Mndgrtt I*. I ’axsnn Mae.h. Co.. 
709 S.W.2d 755. 758-55 (Tex.App.l98M ; see also 
McKee *-. American transfer &■ Siniagc. 946 
T Sopp 485. 487 iN .D .Tex. 1996). lint see lt'est- 
cm Resources Life Ins Co. V. Cerliaidl. 553 
S W.7d 783, 786 (Tex Civ.App.1977) Inn ling ex- 
rep lions fo r merger, consolidation, and baud).
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W p look to  Hu Rostatonii'u i tSVeond! ol 
Conflict n f Laws lo r  guidance in resolving 
clioice-of-lnw issues.6 T he  Second R es ta te ­
ment requ ires a sep a ra te  elioiee-ot-law analy­
sis lor earli issue p resen ted .” W e likewise 
follow this ru le nl dApeciipe,1" ami determ ine 
the  p roper choice o f law on the  issue of 
successor liability w ithout regard  to  nilinr 
issues in t he case.

B efore we can ad d ress  which s ta le 's  law 
should apply  to  th is  issue, wp m ust first 
d eterm ine w he th er successor liability is be l­
te r  elianielerized in te rm s of contract or 
to r t."  In nne sense, successor liability de­
rives from corporate  and contract law. lie- 
cause it m ay req u ire  Ihe in terp re ta tio n  of Bin 
co ntrac ts  that governed  th e  tra n s fe r nf as­
se ts  betw een corporations. But successor 
liability is also  a c re a tu re  o f Im-t law  w hen it 
is claimed that th e  successor is liable because 
a product defect bus caused in ju ry  o r  death .

O ther jurisd ictions a re  split as In w hether 
successor liability should be evaluated using 
th e  choice-of-law ru les governing tort o r cor­
pora te  and  conlracl law. T h e  F ifth  C ircuit, 
fo r exam ple, has held tha t th e  lav. o f Ihe
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s lid e  w ith th e  most significant «ni-|inr«lo eon- 
Riels should apply to  successor liability q u es­
tions.1'-' T he S even th  Circuit held sim iiarb  
in H n i ; r. l i l r n t i i  h Corp.1:t Bid se \eeu l fcdi-i - 
ill d istrict courts have explicitly applied th e  
law ot the  s ta le  w ith Hie most significant 
to r ts  contn i'ts.11 and  s la te  co u rts  have split 
nn Hie quest ion.1-'

151 W e decline to fellow th e  F ifth  and 
S eventh  C ircu its, because we believe that 
w hen a  defective product causes  pe lron a l 
in jury , sneenssor liability is most ap prop ri­
a te ly  characterized  as a to r ts  question. Suc­
cesso r liability is essentially  an  expansion o f 
p ro ducts liability law, which derives from tort 
principles n f negligence and  stric t liability, 
and  re jec ts contract-derived  req u irem en ts 
such  as privily. T he  purpose nf the m odern 
stric t liability reg im e "is to  insu re  tha t th e  
cost o f injuries resu ltin g  from  defective p rod­
ucts |i s |  bo rne  by th e  m anufac tu rers Hint put 
sneli products on th e  m arket ra th e r  th an  by  
th e  injured  persons who a re  pow erless to 
p ro tect them selves." T rea ting  a successor 
liability question solely as one o f contract law 
would allow " th e  p a rly  w ho bcnefiited  from

I. See. e.g.. I’abnri C. Lrssis Co. e. ARCO Chem ical 
Co., 904 P.2d 1221, 1227 (Alaska 1995) ("W hen 
choice nt law issues arise, we ronnnon ty u-fcr lo 
llu- Rrsiati'ineiii I Si m in i) o f Conflicts lo i gnfd* 
lin e r." )

t. Sic Rcsln iem rnl (Second) o f Conflic t n t l.nws 
£ 14,5 cm t. d 11971) ("T in - cnu ris have long rrc* 
og n irrd dia l l l i r v  a i r  no l hound lo  decide all 
js-m-s under tin- loca l law- o l a single sta le."); 
Rm ; e. Plenlrch Corp.. 89 P.3d 320. 324 <7lh 
C ii.1996) (ho ld ing din t under the Second Re- 
sia lcincm lest, " la ] cnu rl therefore rn n d u r ls a 
sepal ale rhn irp -nM aw analysis (or each issue in 
a case, aocn ip liiip in determ ine wh ich slate has 
llu- most s ign ificant contacts w ith that issue.").

10. See Black's Low D ic tiona ry 448 (7 ih ed 1997) 
(defin ing d ip e fag c ns " |o ] cou rt's app lica tion of 
different slate laws lo diffe rent issues in  « legal 
dispute; choice o f law nn an issin-.by.jssiie ha- 
s is"); sec also Bryan A. Gamer. A D ic tionary of 
Modern Legal Usage 2666 l?d ed, 1995).

I I .  Sec. e.g.. Ruiz, 89 F.3d at 326 t ” |T)lu- ro u r ls n f 
several slates have straggled lo  decide whether 
|.<iu l essor lia b ility law ] is a part o t corpora te law 
o i lo rt law .").

12. Sec ItV-Mi e. Rodgers Much. Mfg. Co.. 750 r.?d 
368, 374 (5 lh Cir.1985),

13. f i t  3d 370, 326171b f i t  l '» ie l

14. S ic . e .g . F.dr v. M nrllci Rum p Co., 652 
r  Sopp C5e, 6=8 n. I tlr ,C o in 1087). disagigr'd 
" t i l l  on ih ffe’i 'll gnnrnds. Fhiiiim e I  lim n  Mfg.. 
867 I ? d  570. 579 -80 IIO lli Cii 1989). Reed e. 
A n n u llin g  Cork Co , 577 r S lipp ?46, ?.I8 
( l i .D  A ik 1983); Kernel: e A m  m i l  Indus.. 472 
T Snpp, 136, | 4 |- 4? ( [- .I) .M il'l l, 1979). dei lined  
in  In llinv on  nrlin  guinnd*. Johnson e. 1 Venn 
Count1, Inr.. |9 | r .3 d  732, 7-16 <6i|i r i t . I •»!»<».

15. See. e.g . In rr Aslcstos l.itiynliou (R r/ ll. 517 
A 2d 697. 699 (Pel Snp ri 1986) (Im ldu ip Ihn l 
i in p iiin ie law s ltn iild app ly lii 'ia n se key (pieslinn 
was legal efleel ot ro o lia r ts  lx-tween in 'p m a - 
lions); American Nnnnnicns. Ine, r. A’oo UVneus 
F.ngg. S .R . I . . .  648 So.2d 565, 570 (Ala. 1994) 
(ho ld ing that ro n f iic l ru le fo i lo r t eases should 
apply lo  co rpo ra te successor lia b ility issue). See 
‘ also David W . Poliak. Successor l.ia liilily  in Asset 
Ai ijnisitinns, 1126 PLI/Cnrp 85. 10 7 -12 (1999) 
(discussing d iffe ren t ju r isd ic tio n s ' app ioa rlies lo 
cbofee-nMaw issues fin successor lia b ility 

claims).

16. Caterpillar 71mini Co. e. Reek, 593 l\2 d  871, 
878 (Alaska 1979) fqun tinp C hin e. F ilili Awe. 
Cliixstei Cli., Inc.. 454 P,?d 744. 248 (Alaska 
1969)). see a lso Ciieeinnan e. )hl>tl Rims'I I ’mds., 
In r.. 59 Cal.2d 57. 27 Cal.HpO 697. 377 t'.2d 

897. 900-01 (1963).
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t In* bargain  I to] o srap c  liability  rvon  though 
th e  p a rty  who tra n sfe rre d  th e  beurfil would 
Iiiivo been  liable bad  not th e  cn n ln trl I wen 
co nsu m m ated ."17 Such a resu lt would un­
derm ine  ihe  principles tha t govern  o u r  p rod ­
ucts liability law. And a lthough S avage 
A rm s a rg u es Unit th e  pnb lir policy behind 
p rodu c ts  liability law  is of " little  in te re s t"  
h e re  Iweause W estern  Auto p u rchased  liabili­
ty  insurance that fully p ro tec ted  it, W este rn  
A uto’s  suit does not pursue  a com m ercial 
cause o f action. B ecause W este rn  A uto 's 
in su re rs  se ttled  th e  personal in ju ry  suit, 
W este rn  Auto now s ta n d s  in th e  tort p lain­
t i f f  s  shoes.

T hus, in context n f a  claim th a t a  defective 
product lias caused personal in ju ry , w e think 
snccessnr liability is m ore ap tly  tre a te d  ns a 
m a tte r  o f tort law.

Ifi) Having d e term ined  tha t su ccesso r lia­
bility  in a products liability context is best 
charac terized  a s  pari n r th e  law  nf to i l ,  w e 
must now decide w hirl) s ta te 's  laws should 
apply  to the  case at band. T h e  Second R e­
sta tem en t s ta le s  th a t "w ith  respect lo an 
issue in to rt,"  courts should look to  th e  local 
law  n f th e  s la te  w ith  th e  "m ost significant 
re la tion ship" to th e  parties an d  th e  occur­
ren ce ."1 W e cnnclude th a t A laska has the  
most significant to r ts  contacts w ith th is legal 
issue. W e look in p a rticu lar lo  Ihe und erly ­
ing lo rt action Ihnl gave rise  to  th is litigation. 
Jack  T av ln r and  his son w ere  both  A laska 
re s id en ts  w hen the  accident ncniiYed. T ay ­
lo r purchased  the  r id e  in A laska, and  the  
rifle  w as being used h ere , w he re  its defect 
in ju red  his son. T h e  dererl tha t in ju red  
T ay lo r's  son poten tially  en dan g ered  an y  p er­
son w ithin  a lelhal vicinity  w hile Hie rifle w as 
heing used in A laska. F inally , Jack  T ay lo r 
litigated  his soil against W es te rn  A uto in 
A laska's s ta te  courts. B ecause th e  re la tion-

17. Knr;elz, 472 F.Supp. al 1-11.

IS. See Rcstn lcm rn l (Second) n f C on flic t o t l-aws 
S 14511). To d i- lm nm c die place o f room sipn lfi- 
cam reh iltnnsh ip, we look lo:

(a ) Ihe pla i e w-hpcp the in ju ry occu rred . 
tl>) llu- place where the rnndn c l causing die in ju ­

ry  occurred,
f r ) die dom ic il, residence, na tiona lity , place nt

m i o rp nm lin n and place ot business o l llic
pnnies, and

sh ip  liotween th e  to rt litigants is i-enlererl in 
Alaska. A laska law should govern.

W e the re fo re  conclude tlini Hie sup erio r 
court did not e r r  by concluding that Alaska 
law appl es lo th e  issue of successor b 'r t 
liability.

Successor L ia b i lit y
Savage A rm s challenges W estern  A uto 's 

sum m ary  judgm ent on the  issue of snccessnr 
liability. It n rp te s  that it should not lie held 
liable even if A laska law applies. This a rg u ­
ment ra ises issues o f first im pression in A las­
ka.

17,81 G enerally, w hen one com pany sells 
all its a sse ts  In an other, Ihe acquiring corpo­
ral inn is not liable for th e  debts and liabilities 
n f th e  selling com pany.IB C ourts have tra d i­
tionally recognized four exceptions to this 
ru le  o f non-liability, w here (1) tin- purchaser 
expressly  n r  im plicitly ag rees to assum e lia­
bility, (2) th e  asset purchase am ounts In a 
consolidation n r m erger, (3) Ihe purchasing 
corporation  is a “m ere  continuation" o f th e  
selling corporation, n r (4) tho  tra n s fe r  
am ounts to  little  m ore titan a “sham " tra n s ­
action to avoid liabilities.2" M ore recently , 
so m i courts  have recognized th re e  additional 
"m odern" exceptions to  the  ru le  of twn-liahil- 
ily: (lie "continuity  o f en terprise,"  "product 
line," and "duty-to-w arn" exceptions.51

W estern  Auto arg ues that w e should adopt 
any  one of th re e  different successor liability 
doctrines in th is ease: I lie traditional "m ere  
continuation" exception and Hie m odern "con­
tinu ity  of e n te rp rise"  and “product line" ex­
ceptions. W e firsl identify  which exceptions 
a re  available und er Alaska law, and then  
rem and  for llie  factual analysis necessary  to 
ascerta in  w he th er successor liability is p ro p ­
e r  in th is case  u n d e r any n f Hie approved

<d) llu- place where the re la litm s liip . il any. be­
tween ll ic  parlies is ci-nli-red,

Id. § 145(2). W c evaluate llicsc lavtor? and con ­
tacts in ligh t o l the ir "re la tive im pa rlance " in  ihe 
pa rticu la r issues in each case. Id.

19. See Pnttak, supra nine 15. a l 9y; s i r  aiset 
Richard A. Epstein, 7o re  400-0? (1999).

20. Sec Poliak, supra nu ll 15. a l 100-03.
21. See i d  al 103-08.

SA V AG E A RM S. INC. \ \
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exceptions. Tin- su p erio r cnurt did not speci­
fy which except inn justified  its iiupnsilinn of 
successor liability against Savage Arms.

1. Tin tnnliliiuinl " m m  iiiiilh iiiiiliiin " 
c.nc/i/iuw

till C ourts  have trad itionally  im posed lia­
bility on successor corporal inns w here Hie 
successor enrpnratinn is “m erely a continua­
tion" of H ip selling corporal ion.52 T h e p ri­
m ary  elem ents n f th e  "m ere continuation" 
exception include use by Hie b u y er nf the  
seller 's  nam e, location, and em ployees, and  a 
common identity  n f stockholders and di­
rectors.5,1 T his w ell-established exception 
stem s from judicial refusal to  hono r a Iran s- 
nriinn which is "little  m ore than  a shuffling 
o f corporate form s, lacking any fundam ental 
change with independent significance."21

I III] T h e  "m ere  continual inn" exception is 
available to claim ants seeking to  impose lia­
bility on a successor corporal ion fo r p roducts 
m anufactured by  a p redecessor. A lthough 
Savage Arm s a rg u es tha t we should not 
adopt tiiis exception, w e d isagree, because 
th is is a well-recognized except inn, and  we 
see  no reason  lo re jee t its application here. 
W e therefo re  hold that it is available u nd er 
A laska law.

2. The viutlsrii “lovtiviiitu nf I'Vlcrprisi'" 
exception

W estern  .Auto a lso  asks us lo  adopt th e  
m odern “continuity  of en te rp rise"  and "prod-

22. See ul. a I 101.
23. See id.; see u lsn Ph illip I B hm ilie ip . The

C nniiuniiy u l die r.nierjm si llni liiue; Tnijniiiue  
Sueeessm ship  p i t 'u iie d  Slates Line, 1(1 Fla. J. 
I n t i L. 365, 371 (1996) ( 'T in - doc tr ine . . .  is 
applicable on ly where ihe successor lias die same 
stockholders as die predecessor and rondures die 
same business w ilh  the same ina iiag i-n ien l. la r ili* 
lies, employees, p ioduc ls . and trade names ” ).

24. Bliim herg, supra note 23. al 3 7 1.

25. I'n de i I lie- “ product lin e " exception, a Mures-
snr w ill lie lln h ir II it acquires substantia lly a ll o l 
llie piedeccssor's assets and undertakes esscn- 
liu lly llu- same m nn iila r llt i irip npera lion o l llie 
same nr s im ila r products. See Hue r. Alad Curji.,
19 Cal.3d 22, 136 Cn l.K p lr. 574, SMI l ’ .?d 3. 8 -1 1 
(1977): 63 Am.Jur.2d Pmdueis Liability § 133
(1997); Poliak, sap ia note 15, al 104-16. Be-
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ll l ' t l in e " oM -n p liin is W e  r-one lm le 1 lin t th o  

fa c ts in  th is  ease a re i l l - s u i te d  to  th e  " lu n r lm - t 

l in e " excep t ion . an rl w e th r-e r'fnee de c lin e in  

c o n s id e r it at th is  tiin r- .5" W e  rln , lim v e \e r , 

adop t l l ie  " c in i t im i i ly  n f e n te rp r is e " exr-ep- 

lio n , to r  ( l ie  le u  suns e x p la in e d  be low .

111,12) T h e  ‘Y n n l im t i ly  n f e n te rp r is e ' ' e x ­

c e p tio n  is an o u tg ro w th  o f H ie tra d it io n a l 

"m e re  c rn it in im t in n '' th e o r y  o f l ia b i l i t y ,5" U n ­

d e r th is  e x c e p t io n , a su cce sso r c o rp o ra tio n  

m a y be h e ld  lia b le  fo r  in ju r ie s  caused b y  its 

p re rle e esso r’s p ro d u c ts  w h e re  th e  to t a l i t y  n f 

th e  Irn n s n i 't in n  b e tw e e n th e  succe sso r an d 

th e  p re de ce s so r i le in n n s tra le s  a ba s ic em il i- 

n n ity  o f th e  p re d e c e s s o r e n te rp r is e .2'  T h e 
succe sso r m a y be bo ld lia b le  even tb o u g h  th e  
sa le o f asse ts is fo r ra s h  and th e re  is no 

c o n t in u i ty  o f sh a re h o ld e rs .5"

I I 3 |  Thus, w hereas llie  trad ition al "m ere  
rnn lim iation" exception depends on the  exis­
tence o f identical sh areho lders, th e  “continui­
ty  o f e n te rp rise"  looks beyond tha t formal 
req u irem en t and  considers th e  su bstance  of 
llie  underly ing  tran sac t inn.5” T h e  key  fac­
to rs  u n d e r ih e  "con tinu ity  o f en te rp rise"  ex­
ception, first a rticu la ted  in Tumor v. Hilinni- 
v i ius Cnxiinltii Co.,*' a re : (1) continu ity  o f 
key  personnel, a sse ts , and  business n jiera- 
tions; (2) speedy  dissolution n f  th e  predoeos- 
so r eiiijuirnlion; (3) assum ption  by tlio  suc­
cesso r o f tho se  p red ecesso r liabilities and 
obligations n ecessary  fo r continiiation o f n or­
mal business o pera tions; and (4) continuation

1 ,-tiisr llu - fu r ls in ili is  rase se rin itt-s iiio -d lo  th is 
e x rrp iitm , we decline to evaluate llu- w isdom or 
,-idii|Uiii|- die "pm d iie l lin e " llu -o ry al tins lime. 
Om d r t ii.m ii inda \ does m il p iee lnde fin flie r 
ro n s id i- ia lio n o l the t-x trp iin n in an app iop iia te 
rase.

26. See R ichard I.. Fupp , J r.. Redesigning Sneers- 
mii l.iahilnv, 1999 I I . I l l I. Rev. 84.5, 848 &• n. 16 
11999).

27. -See 63 Am jin .2d I’uidnco Liability § 129.

28. See 7u n ti l v. Rilianinniis' Cos C o , 397 M ir ll 
406. 244 N .\V .7d 673, 883-84 11976): fn p p . 
supra nole 26. a l 848-49.

29. S i r  63 An i.J iu .?<! I ’nalueis Liability $ 130

30. 397 M irh  406, 744 N .W .2d 873 (1976).
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nl' r«ir|v»rn1«- identity,*1 T his if a lim ited 
exception tlial looks juist th e  identity  nf 
shareholders nnrl d irec to rs , nnrl focuses nn 
w h e th er I lie business itse lf bn.11 ln « n  tra n s ­
ferred  as an ongoing concern.

Only a m inorily  nf m in is  lim e  thu s far 
adopted th e  "con tinu ity  n r e n te rp r ise "  excep- 
tinn.r  Am) th e  A m erican Law  In s titu te  r e ­
cently  declined In adep t both  tins exeu|ition 
and Ihe “p rn du rl line” except inn lo r Ihe R e­
sta tem ent (T h ird ) n f T o ils .1'  T h e  T h ird  R e­
s ta tem en t's  cnm m en tary  indicates tha t the 
vast m ajority  o f w a r t s  considering  these  
m odern exceptions have re jec ted  them .*1 Al­
though th e re  is som e d ispu te  about exactly 
how m any jurisd ictions have decided th e  is­
sue,35 it is c lea r I hat a m ajo rity  o f ju risd ic­
tions have nnt adop ted  th e  “continuity  n f 
en te rp rise"  exception.

C ritics n f Dip m odern  exceptions (stu-h as 
"continuity  o f e n te rp r is e ”) a rg u e  prim arily  
that expanding liability h arm s Die overall 
econom y by m aking it m o re  d ifnrn ll fo r com­
panies to  reo rgan ize  n r sell th e ir  a sse ts  w ith ­
out destroying  th e  value o f th e  ongoing busi­
ness en te rp rise .36 F o r  exam ple, they  a s se r t  
Dial a buy er in te re s te d  in purchasing  sub ­
stantia lly  all o f Dip  a s se ts  o f a  corporation 
will, in som e coses, decline to  m nke th e  pur- 
rhasp  if it will be  forced to  assum e liability 
for pasl product d efects os well. As a  result,

S I. See id. al 883-84; set also Poliak, sn p ia oolc 
IS, at 103; 03 Am Ju r.P d I 'u x h u is  Liability 
S 132.

.32. Sre R fM a lcn trn t IT h iid t n l T o ils : Products 
L ia b ility § 12, Reporters ' Note ul 215-19(1998).

S3. S ir  id. § 12 cm t. b at 210 4- Reporters' Note 
al 215-19.

34. See id. § 12. Reporters ' Nole ul 217-18. The 
Restatement iden tifies on ly llt ic e states where 
ro o d s have adop ted the ''c o n tin u ity o f enter­
p rise " exception: Alabama. M ich igan, and New 
Hampshire. See id. al 219.

35. The T h ird Restatement lists tw en iy -iw o slates 
In wh ich stale courts (o r federal courts apply ing 
stale law ) have rejected both the ''co n tin u ity o f 
en terprise " and "p to d t ic l lin e " exceptions. See 
id. § 12, Reporters ' Nole a l 217-18. But one 
coo tm cn ia io r estimates tha t on ly eighteen ju r is ­
d ic tions as o f m id -1 998 had a r lu a lh  rejected Ihe 
modern exceptions, when cons ide ring those
slates whose highest en tirls had yet lo  ru le o il llie 
issue. See Cupp, sw/ir/i note 2ft, nl 852-54. Pro-

Millie riippnratinus will he nimble in  find pin 
chasers, mid will instead  lie forced to  sell oil 
Ihe co rp o ra te  asse ts  on a piecem eal basis, 
squ an derin g  any  accum ulated goodwill.3-' 
Fuch a piecem eal sale would give a corpora­
tion certa in  economic advantages; th e  sell­
e r’s sh areho ld ers would he able to  receive 
full value for th e  rem aining asse ts , and  sue- 
re s so r liability would nnt flow to th e  purchas­
e rs  u nd er any  of th e  traditional o r  m odern 
theories.3* But a piecem eal sale would cause 
an ongoing business to he losl to society, ami 
potential c laim ants would he no b e tte r  off.

This a rgum en t, although compelling in Die- 
ory, seem s to  paint an  incom plete p ic tu re  of 
th e  economic realities. I f  su ccessor liability 
is expanded to include th e  “continuity  of 
e n te rp rise"  exception, some com panies in­
deed might he  unable to find buyers for th e ir 
ongoing businesses. But w e have nnt been 
re fe rre d  to any  evidence that adopting  this 
m odern "continu ity  of en te rp rise"  exception 
(or th e  m arginally  m ore popular “product 
line" exception) h as  in fact increased  the 
n um ber o f co rp ora te  liquidations o r  piece­
meal b reakups, n r Dial re jecting  th e  m odern 
exce. nns has in fact decreased  liquidations 
n r piecem eal sales.3* Anri o u r re search  lias 
nnt disclosed stud ies tha t have so concluded.

W e also  note  that perm itting  successor 
liability u n d e r th e  “continuity  o f en te rp rise"

lessor fn p p  s ta irs dim courts in te rp re ting llu- 
law ol M ississippi. Ohio, and South Carolina 
have also recognized and adopted Ihe "co n tin u i­
ty o f en te rp rise " exception. S tv Cupp, supiu  
nn lp 2ft, al 854 n. 44.

36. See Restatement (Th ird ) of Torts; Products 
L ia b ility !; 12 cm t. I), at 211; Epstein, .mi/iio nole 
19. at 400-01; M ichael D. Green, Fairness and  
Sttreessnr Liability: The Lim its o f  the  Common  
Law  Process. 8 Kan. J.L. Si Pub. Pol'y 119, 121
(1998).

37. See Epsiein, supta note 19, al 401; Restate­
ment (Th ird ) o f Torts; Products L ia b ility § 12 
rm l. b, al 2 11.

38. See Epsie in, supta nole 19, al 401-02; Re- 
sta icmen l (Th ird ) n l Torts; Products L ia b ility 
§ 12 cm t. b, al 211.

39. See, e.g.. Restatement IT h ird l of To rts : Prod­
ucts L ia b ility § 12 m il . b al 211 St Reporters' 
Note al 215-21; Epstein, ju p ro note 19. al 400- 
02: Green, supra note 3ft. at 121.

S A V A f iE  A R M S , IN D . v
(lieas IX P.Sil

exception will not d iscourage large-scale 
tran sfe rs  so long as anticipated successor 
liabilities do not exceed the  value of th e  
eoi'iwratinn’s  accum ulated goodwill. P re ­
sum ably, m any eorim ratinns will continue to 
engage  in efficient and  productive tran sfe rs , 
w ith  th e  purchasing firm m erely  factoring 
into th e  purchase price the  cost nf tho se  
successor liabilities.6" W hen firm s contrarl 
for an asset tra n s fe r w here Ihe basic e n te r­
p rise  is to h e  continued, they  negotia te  to  a 
price that reflects th e  fair m arket value of 
th e  transfer, taking heed n f D ip risk  o f fu tu re  
claims.61 T he  purchasing firm will value an y  
potential successor liability claim s at least at 
th e  increm ental cnsl o f obtaining insurance 
coverage against successor liability for 
them .63 W here that insurance is too ex|icn- 
sivc n r is unavailable, negotiations could col­
lapse, and th e  firm  will e ith e r continue to 
exist (and b e  subject to liability claim s) nr 
liquidate (and fu tu re  victims will receive nn 
recovery). But in m any cases, w e would 
exjwet selling and purchasing  firm s sim ply to 
negotia te  to a rational price tha t takes ac­
count of these  potential claims. T he posited 
negative effects nn th e  overall crnnnnty a re  
ton  indeterm inate  and  speculative lo  out­
w eigh Die policy o f com pensating persons 
injured by product defects.6-1 

T h e sam e reasoning  applies to  the  R esta te ­
m ent au tho rs’ concerns reg ard ing  potential 
“w indfalls.” 66 In m any cases, a predecessor 
m anufacturing com pany will he  purchased  by 
a la rger, m ore financially-sound corporation. 
T h e  ru le w e adopt h e re  does nnt limit in ju red  
plaintiffs' recovery  to  th e  value n f th e  a sse ts

40. Site Cupp, supra unit* 2ft. nl 8ft 1-77.

41. Sec M ichael D. Gieen. Smcessor Liability: the 
Superiority of Statutory' Rejonn to Protect Ptuduci 
Liability Claimants, 72 Corne ll L.Rev. 17, 40 
(1986).

42. See id. al 40; Cupp, sujnu m ile 2ft, at 8ft2 n. 
90.

43. Sec Epsiein. supra nole 19. al 402 (exp la in ing 
tlia l corpora l ion* are Icarn inp lo  nnvipnie mod­
ern successor lia b ility rules).

44. Sec Restatement (T li iid ) nf Torts: Products 
L iab ility § 12 rm l. b.. al 210-11.

45. Id. al 2 tO.
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purchased  by th e  su i i- c » o r  corporation, mi 
th e re  could conceivably lie  situations in which 
product delect victim s would receive a linger 
recovery  than  they  eo nceh ab ly  could have 
received had  Ihe p red ecesso r com pany r e ­
m ained a n  ongoing Concern, and  been bank­
ru p ted  by Die to ta l claim s. T h e  R estatem ent 
au th o rs  view the  added  recovery  potential as 
an  "injustice” to  th e  successor corporal inn.6'  
But w e th ink  Ih e  R esta tem en t analysis de­
fea ts llie  assu m ptio ns holiind to r t law. Wp 
assum e Dial m erito rious claim s will he  paid; 
Dial th ey  a re  som etim es not paid doe  to 
insolvency does not change Ihnl underly ing  
assum ption . T o charac te rize  a s  a "w indfall" 
full recovery  for losses caused  by  product 
defects Unjustly challenges th e  legitim acy n f 
Die in ju ries su ffered . And once again, p u r­
chasing co rp ora tions ra n  a ttem p t In account 
fu r th is  risk  n f loss in th e  purchase  price.

T he  o th e r  objections to expanded succes­
so r liability ru les a re  also not disfvisitive. 
S uccessor liability |volantially ennfiicts with 
m aximizing Die value received  for bankrup t 
(‘s la te s .66 But we see  nn persuasive reason  
lo  favor co rp o ra te  c red ito rs over claim ants 
la te r  in ju red  by th e  se lle r corporal ion’s 
products.4* Also, sm ne m in is  have argued  
that Die m odern  exceptions im pose liability 
on en titie s  having no causal re la tion sh ip  w ith 
Die harm .6* But liasic to the  “continuity  of 
en te rp ris e"  ex rep lin n  is  Die p reservation  o f a 
SlllislJiulini portion  o f th e  goodwill n f the  
p red ecessor co rporation ; D ir successor is 
fundam entally  th e  sam e e n te rp r ise  as Die 
p redecessor. W ie n  a firm  nego tia tes to 
purchase  a n o th e r  corporation, keeping the

4ft. .5rc M iche lle M Mmpan, The P eoia l o l  Fitrnir 
lo r t ('hun ts  in  In  Re Pipet A iicia ll: W ill tlir 
( m itt's  Q u id -F ix  So lu tio n  Seep  the Drlitnr Fly* 
fog H iyh  o r  li t in y  it C lashing Down?. 27 Ley. IL  
Chi. L J .2 7 , 36-37 (1995).

47. Nonetheless, federa l bank rup tcy law may pov- 
r in  whethe r po icn lia l cla im s fo r in ju ries not yet 
in n u rc r i m ay be dischatped in  a bankruptcy 
proceeding. In th is case, llie First C irco il has 
ru led d ia l llie rc is no d is rhn rpe o f Western 
Anln 's claims. See in fia nole 5ft.

48. See. e.g., Polios r. C l nil: r.ipnp. Co., 802 F.2d 
75, 82 -83 f3d f i r .  1986); Johnston v. A m stril In ­
dus.. In t . . 830 P.2d I I 4 | .  1144 (C iiln.App.1992); 
see also R rs ia icm cn l (T h ird ) o l Torts: Products 
L ia b ility $ 12 rm l h. at 210
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"en te rp rise"  in tac t, h m ust an tic ip a te  any  
potential snccessnr liabilities and nego tia te  
nn ap prop ria te  price. T o perm it th e  succes­
sor, which p resum ably  nego tia ted  a discount 
for potential successo r liabilities w hen dick­
ering  over th e  purchase  price, lo  avoid liabil­
ity  based on lack n f causal ion would give the  
successor nn u nw arran ted  windfall.

Finally, th is  new- ru le  will also have the  
effect nf encouraging existing co rporations to 
produce sa fe r  p roducts, in keeping w ith the  
puh iir ])olicy goals th a t underlie  product lia­
bility law generally .4* C orporations a re  cu r­
ren tly  m otivated to co rrect d efects to  reduce  
th e ir  own exposure  to liability, hut th e  tra d i­
tional successor liability reg im e  underm ines 
tha t incentive by giving th e  m anufacturing  
corporation  an o th e r option; offering itse lf for 
sa le  to a new  investor. W ithout successor 
liability, the  original sh a reh o ld e rs  can receive 
full com pensation for Ihe cu rren t value o f the  
firm, w ithout sh arin g  th e  b urden  caused by 
any  defective p roducts m anufactu red  b efo re  
th e  sale. T he ru le  w e announce today  will 
give m anufacturing co riw ra tinns additional 
incentives to  m arket non-defective products, 
in o rd e r to m axim ize th e  co rpora tio ns ' m ar­
ket value in event of sale .5"

Som e com m entato rs,51 including thp  Re­
sta tem ent nut hors,53 reaso n  tha t leg isla tu res 
a re  h e lle r  situa ted  th a n  co u rts  to  dpfine the  
pa ram e te rs  o f successor liability. Rut we 
think this is nn ap p ro p ria te  subject for htdi- 
cial decision because it is d irec tly  re la ted  lo 
products liability law, a doctrinal road  long 
traveled  by courts .51 F o r  exam ple, Ihe four 
trad itional exceptions w ere  c rea ted  by th e  
courts.51 T h e re  is also som e suggestion  that

49. See Cupp, supra note 2ft. a l RftO-63 (argu ing 
tlia l p u n te r successor lia b ility w ill channel re ­
sponsib ility back lo o rig ina l product m anufac tu r­
er).

50. See id. This incentive holds true un til the 
firm  knows that its liab ilitie s w il l ou ts tr ip any 
goodw ill ava ilab le lo lit- sold. But companies in 
d ia l position wou ld nol he relevant tn this sue- 
ressoi lia b ility issue, because no buyer would pay 
fo r an ongoing roncrm  valued at less than its 
assets

51. See. e.g.. Green, supra lim e 41.

52. See Restatement (T h ird ) o f Torts: Products
L ia b ility § 12. Reporters- Note a l 2 1 ft-1 7.

legislation in o th e r s ta le s  has failed to ad ­
d re ss  th ese  problem s.55 W e see nn reason  to 
nwait legislation befo re  addressing  litis issue.

W e th e re fo re  adept the  ‘’continuity n f en­
te rp rise "  exception to th e  general ru le  of 
nonliability for cu rp nra ie  successors.

3. Ptnjtricly nf the tnntnnnry fudynunil 
u r iie r

II4J A lthough w e h ere  approve the  “m ere 
continuation" and  "continuity  o f en te rp rise"  
exceptions, it is nonetheless necessary  to re ­
verse  W estern  A uto’s  sum m ary  judgm ent o r­
d e r  for two reasons. F irs t, m ateria l farlttal 
d ispu tes rem ain  unresolved. M any key  facts 
a re  n n rnn tesied , lint certa in  im portant facts 
fsnch as th e  percen tag e  o f stock form er 
sh areh o ld e rs  in Savage In dustries  owat in 
S avage A rm s) a re  nol established  by  the  
record . Second, th e  uncerta in ty  regard ing  
th e  p ro per legal s tan d ard  governing succes­
s o r  liability a p p ea rs  to have prevented  the  
p a rlie s  from developing th e  record  to  ad ­
d re ss  th e  applicable legal tests . W e conse­
quen tly  rem and  for consideration o f the  
"m ere  continuation" and "continuity o f e n te r­
p rise"  exceptions in th e  context nf th is case.

W e also no te  that Savage A rm s is not 
shielded from  liability by th e  fact tha t it 
purchased  S avage In d u s tr ie s’ asse ts  th rough  
a h ank m p tcy  proceeding. Thp F irst C ircuit 
ru led in a re la ted  asp ec t o f th is c a s e 56 that 
W estern  A uto and  T ay lo r w ere not "afforded 
ap p ro p ria te  notice of th e  m ateria l te rm s of 
th e  all-assel tran sfe r, n o r o f th e  ch ap te r II 
plan" tmd th e re fo re  tha t the  p a rtie s  to th e  
tran sfe r , S avage Ind ustries and Savage

53. See Cupp, supra note 2ft, ol 877-78.

54. See Cupp, supra note 2ft, at 878.

55. See Cupp, supra note- 2ft. at 879-83.

56. In April 1992 Western Auto filed a th ird -pa rty 
rm np lo in i against Savage Arms (nr indem n ifica ­
tio n or appo rtionm en t o f damages. Savage 
Anns ('untended that Western Auto's cla im s were 
barred hv the terms nf Savage Industries ' bank­
rup tcy The F irs t C ircu it Court n f Appeals u lt i­
mate ly resolved the issue in Western Auto's favor 
in Deremher 1994 See Western Aura Supp ly  Co. 
v. Savage A nus, Inc. (In  rr Savage Indus., Inc.),
43 F,3d 714, 723 (1st C ir. 1994).

SA V A C E A R M S, IND. v. W E S T E R N  AI 'T O  S I 'I T I .V  A laska 5fl
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A nn s, "are  nnt eiililled  to re ly  on th e  pro tec­
tive jurisdiction  o f th e  b ank rup tcy  c o u r t."5' 
T he failure to give p ro per notice and to seek 
approval o f the  plan from th e  bankrup tcy  
m u rt "precluded a legit im nte basis for en ­
joining th e  Alaska s la te  rourl action  " 56

P . JinminJ Artinlrs its fvttilmissililr.
He.ttTMty

115, If.] Savage A rm s a rg u es  that Ihe 
su p erio r conn abused  iL« discretion by con­
sidering  journal a rtic les W estern  Auto su b ­
m itted  in support of its su m m ary  judgm ent 
motion. T hese artic les included s ta te m e n t ' 
a ttr ib u ted  to Savage A rm s’ ch ief executive 
officer supporting  W estern  A uto 's argum ent 
that Savage A rm s holds itse lf  out to thp 
w orld  as thp legal successor to  Savngp In ­
dustries. Savage A rm s a sse r ts  that the  a r ­
ticles contain m ultiple levels n f hearsay . 
Since w p  rem and for o th e r reasons, it is 
unnecessary  to discuss t.hir issue a t length. 
Rut w e address it briefly h e re  because it 
m ay recu r nn rem and. F o r  purposes of our 
d iscussion, we assum e that th e  C E O  u tte red  
th e  s ta te m e n t ' a ttr ib u ted  to him.

In  effect, the  s ta tem en ts  w ere  titte red  a t 
least twice, first by Savage A rm s’ C EO  and 
ultim ately  by th e  a rtic les ' au th o rs  upon pub­
lication. Wltpn the  s ta tem en t.' w ere  first 
u tte red , th e  decla ran t w as S avage A rm s’ 
C EO  and the s ta tem en ts  w ere  no t hearsay, 
■tpcause they  w-ere adm issions by a party - 
o |t|toncnl.5* Rut w hen th e  a rtic les w ere  of­
fered to prove th e  tru th  o f th e ir  a ssertions—  
that th e  C EO  had m ade the  s ta tem en ts  the 
a rt icles a ttr ib u ted  tn him— I h e ir au th o rs  be­
cam e th e  declaran ts whose nul-nf-rnurt s ta te ­
m en ts w ere being  offered into evidence. If  
th e  artic les w ere offered for th e ir  tru th , they 
norm ally would have been inadm issible h ear­
say.'''" T he su p erio r court re jec ted  Savage

57. Id.

58. /( /.a t 722.

59. See Alaska R. Evict. 80 t(d ) l2 ) (de fin ing stale- 
tnenls by party opponents ns non-hearsay).

60. Alaska R. Evid. 802.

f t l . Alaska C iv il Rule 17(a) provides in relevant 
part;
Every action sha ll be p ro so n ilrd in the name
o f ihe real pa rty in in terest. . . .  IA) pa rty w ith

4 9  (A la sk a  70(10)
A rm s' Iteitrsfty objection, hnf so far its w e can 
loll from Ihe reco rd , did not ad d re ss  Die 
aufltnr-Rx-det'lnranl issue. W h e th e r il must 
tin so  nn rem and  depends on w h e th er the  
a rtic les a re  offered lo r th e  tru th  o f Ihe  m at­
te rs  th ey  a sse rt.

E . Ifrttl I'nriies in htlrrrs'l 
1171 W estern  Auto 's liability  insurers, 

A llsta te  In su rance  C om pany and C erta in  U n­
d e rw rite rs  nl L loyd 's n f London (U n derw rit­
e rs), fully paid th e  expenses o f defending and 
settling  (lie T ay lo r lawsuit against W estern  
A aln, Savage A rm s m oved in sn h s tilu le  Ihe 
in su re rs  as th e  plaintiffs ttt W estern  A uto s 
indem nity  action. S avage A rm s claim ed th a t 
th e  in su re rs  w ere  th e  only real plaintiffs in 
in terest u n d er A laska Civil Rule 17ln).r'' T he 
su p erio r court denied llie  m otion, b lit a t  
W este rn  A uto’s  suggestion  allow ed th e  insur­
e r.' to  ra tify  th e  action o r be subject to 
substitu tion.

W e ag ree  w ith S avage A rm s tha t it was 
e r r o r  not to su b s titu te  W estern  A uto’s insu r­
e rs  as the  real p a rtie s  in in te rest. W estern  
Auto adm its tha t A llsta te  and  th e  U nd erw rit­
e rs  a re  its fully su b ro gated  insure rs . W est­
e rn  A utn has identified nn jtossible rem ain ing  
in terest il has in thp  indem nity  claim. T he 
su p erio r court reasoned  that W este rn  Auto 
had an in terest in th e  claim th a t w as "diffi­
cult lo define," and  tha t jo in d e r of th e  insu r­
e rs  might p resen t an  inaccu ra te  p ic tu re  lo 
the  ju ry . T he court did not explain wlint. 
W este rn  A uto 's in terest w as.

A lthough w e have not previously  ad ­
d ressed  the  p ro per procedural treatm ent, of 
fully su b ro gated  insu rers, w e held in Mttnici- 
pnliiji nf AttrJinnign v. Bough Cttnplrurlion 
if* Kttyinpr.riny Cn.K that ra tification  by p ar­
tially su b ro gated  in su re rs  is an acceptable

whom n r in whose name a contract has been 
m ad r fo r llu* benefit of woollier, o r a party 
n u tlin r i7cd by slHllllr may sue in llm» person * 
mvn name w ithou t jo in in g the party fo r whose 
benefit the a n io n  Is b io u p h t—  |R ]n t|fico- 
lion , jo inder, or subs titu tion Inf llie real party 
in interest) shall have the same effect as if ihe 
action find been commenced in the name of 
tin* real pa rly in interest.

62. 722 P.2d 919 f Alaska 1986).
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su b stitu te  for jo in d e r ,65 W e I hero  reaso ned  
• lint Rule 17(a) rlirl not re q u ire  jo in d e r nf a 
partia lly  su b rogated  in su re r because ratifien- 
tinn satisfied  th e  policy concerns underlying 
tha t rule.*4 W e explained tha t ra tification  is 
generally  ad equ ate  in rasps involving p a rtia l­
ly subrogated  insurers because il p ro tects 
against m ultiple lawsuits, en su res  th a t th e  
in te rested  p a rty  m akes a form al appearan ce  
in court, en sures  th a t th e  p a rty  is sub ject to  
an y  court o rd ers  concern ing  discovery o r a t­
to rney ’s fees, and  a ssu re s  tha t nil in te rested  
p a rtie s  h ear th e  b u rd en s  o f  claim s litigated 
on th e ir  behalf.65 Im plicitly acknowledging 
th e  key  distinction betw een  partia lly  an d  ful­
ly subrogated  insu re rs , w e  noted tha t the 
Insured  pa rty  w as not a sham  p lain tiff be­
cause its claim had not been paid in full by 
th e  insurer:

W e fu rth e r no te  tha t |Mie in su re r’s ]  ab­
sence as a nam ed party  in th is case  does 
not mean that th e  action would he prose­
cuted hy a  sham  plaintiff. T h e  m unicipali­
ty  was a renl p a rty  in in terest ns the  
am ount o f its  claim  had  not been paid  in 
full by | Hip in su re r].****

This language im plies that w here, as here, 
Ihe in su re r has paid  th e  full am ount, th e  
insured  would he  a sham  plaintiff.

W e have relied b efo re  on a  M ontana Su­
prem e Court case, Stole rr red. Nined's T.V.
<f- Appliance Inc. v. District Court,61 in de­
term in ing  Ihe p ro p e r procedural trea tm en t of 
insu re rs .66 T he p lain tiffs in Nawd's T.V. had 
received varying levels o f com|>ensation from 
th e ir  p a rtly  and fully sub ro g a ted  insu re rs .65 
Although th e  court held tha t partia lly  suhro- 
g a ied  insurers could opt for ra tification  ra th ­
e r  than  substitu tion  o r  jo in d er, it effectively 
upheld a lower co u rt’s  ru ling req u iring  sub ­
stitu tion  o f fully sub ro g a ted  in su re rs .1"

C ritical com m entary  b ea rs  out th e  signifi­
cance of th is d istinction;

63. See id. al 926.
64. See id. nl 925-26.
65. See id.
66. Id. m 926.
67. Ih 8M o n t. 456, 543 P.2d 1336(1975),

6S. See Baugh. 722 f’.2d ol 926,

T he general ru le  in th e  federal ro iir ts  is 
flint if th e  insu re r has paid th e  en tire  
claim, it is the  re a l p a rty  in in te rest and 
m ust sue in its own nam e. I f  no m oney o r 
enforceable prom ise to pay m oney lias 
been advanced, then  th e re  lias nnt been 
any subrogation  and th e  insured  rem ains 
I lie rea l pa rty  in in terest. Tin’s seem s 
sound since it is logical that nn insured  
who has no in te rest in th e  outcom e nf the 
litigation m ay not bring su it.1511

W e find th is  reaso n ing  persuasive, an d  con­
clude th a t  it w as e rro r  not to req u ire  the  
insu rers to  su b s titu te  for the ir insured.

IV. CONCLUSION
W e R E V E R S E  thp o rd er denying Savage 

A n n s’ motion to  req u ire  W estern  A uto’s  in­
su re rs  to su b s titu te  for W estern  A uto, VA­
CA TE th e  o rd e rs  im posing successor liability 
on Savage A rm s, and  R EM A N D  for applica­
tion of th e  doctrines adopted Inday and  for 
fu r th e r proceedings,

S ally  K. S L O A N E , A p pellan t, 

v.

G eorge  R. S L O A N E , A ppellee.

No. S-1I1U5.

S uprem e Court n f Alaska.

M arch 2, 2001.

R ehearing  Denied April 4, 200).

Divorce judgm ent was en tered  by the  Sujterinr C ourt, T h ird  Judicial D istrict, An-
69. See Aland's T.V.. 543 P.2d at 1337.

70. See id. at 1338-39,

71. 6A Charles Alan Wright, Arthur R. Miller (t 
Mary Kav Kane. Fcdetal Piaciici and Procedure 
§ 1546. al 355-56 (2d ed. 1990) (footnotes omit­
ted).

SLO A N E v. S L O A N E  Alaska ( i l
Clunk IS P.Jil m i (Aln*ke 3 nu ll

chorage, E ric  T, S a n d e rs , ,).. and wife appeal- p a rtie s ' business w as w orth  .71". husband  
ed. T he Suprem e C ourt, C arpeneti, ,L, held
Ihnl: H ) record  snpim rted finding that 
$25,000 note  Hint huslmnrl received from  par­
ties’ son in connection w ith his purchase of 
parties’ business was worth 7 )0 ; 12) record  
supported  assignm ent n f Blit nf m arital 
p ro perty  to wife; (3) wife was nnt en titled  to 
have husband pay h e r fu ture m edical costs;
(4) wife w as nol en titled  to bifurcation of 
legal divorce; (5) wife was not en titled  lo 
travel and living expenses incurred  by a t­
tending tria l io Alaska; and (0) a tto rn ey  fee 
aw ard  tn wife of $3,180 was sufficient.

Affirmpd.

1. D ivorce 0 2 5 2 .1
T h e  tria l court has hroad discretion in 

fashioning p ro perty  divisions in divorce ac­
tions. AS 25.24.Jfi0la)(4).

2. D ivnrro  0 2 8 0 ( 8 )
T he valuation nf m arital p ro perly  is a 

factual determ ination  which will nol, he se t 
aside on appeal unless il is clearly erroneous. 
AS 25.24.lfi(l(u)(4).

3. D ivorce 0 2 8 6 ( 8 )
A valuation o f m arital p ro perty  is clearly  

erroneous and  should be set asidp if the  
reviewing court is left with a definite and 
firm  conviction on Ihe en tire  record  that a 
m istake has been m ade. AS 25.24.100(a)(4).

4. D ivorce 0 2 8 f i ( 5)
The su perio r court's  equitab le  d is tribu­

tion of pro|>erty is review able under llie 
abuse o f d iscretion standard , and  will nnt be 
d is tu rbed  on appeal unless it is c learly  un­
ju s t. AS 25.24.100(a)(4).

5. D ivorce 0 2 2 3 , 28fi(4)
T he aw ard o f a tto rney 's  fees in divorce 

actions is w ithin th e  broad discretion o f the  
tria l court, and  th e  court's decision in that 
reg a rd  will nnt be reversed  unless it is a rb i­
tra ry , capricious, o r m anifestly unreasonable.

fi. D ivorce 0 2 5 3 ( 3 )
Record in divorce case sup po rted  finding 

th a t, for equitab le  d istribu tion  purposes, 
$25,000 note  that husband received from  p ar­
tie s ' son in connection w ith his purchase of

signed  sale ag reem en t under tim e eon- 
s t ta in ts  on te rm s de term ined  unilaterally  by- 
w ife's a tto rn ey , and w ife p re sen ted  no evi­
dence to  re fu te  husband 's  claim tha t business 
would not have sufficient funds to  rep ay  note . 
AS 25.24.lfirwa)(4).

7. D h o re c  0 2 5 3 ( 2 )
R ecord in divorce case su p po rted  assiprt- 

m enl nf 57'/; n f m arita l p ro p e rty  to wife, 
desp ite  h e r claim tha t (rial court did nnt 
sufficiently  consider w ife's ape. i.e.. 00; ro ar! 
d id  not find w ife 's iipe In he im portan t ho- 
cause husband w as o f  com parable  ape and  
bo th  w ere  approach ing  re tirem en t. AS 
25.24.100(a)(4).

8. D ivorce 0 2 8 2 .  283
W ife w aived ap pe lla te  o f h e r claim th a t, 

in aw arding  w ife only ST» of m arita l e s ta te , 
tria l ron ri did nol co nsid er w ife's sla lio n  in 
life during  m arriage ; w ife n e ith e r ra ised  d ia l 
issue before su p erio r court nor p resen ted  
evidence n r arg um en t in h e r  b riefs (h a t 
would have m ad e h e r  sla lio n  in lifn relevant 
tn  p ro perty  d is tribu tion . AS 25.24.100(a)(4).

fl. D ivorce 0 2 5 3 ( 2 )
Record did nol support claim  th a t, in 

aw arding wife only* 579J n f m arita l o sia le , 
tria l court d id  not co nsid er w ife 's health ; 
court sim ply w as not convinced that wife 
needed any  su rg e rie s  tha t sh e  alleged, court 
also com m ented  that w ife's trea tm en t m ight 
have been  overly  expensive, and  court ron - 
clnded  tha t wife’s  health  concerns w ere  not 
so  serio u s a s  to  p revent Iter from continuing  
to  w ork in fu tu re . AS 25.24.100(a)(4).

10. D ivorce 0280(11)
E ven  if  tria l court incorrectly  concluded 

in divorce case tha l wife w as capable o f being 
gainfully em ployed, any  such e r r o r  w as 
harm less  w ith  respecl to  m arita l p ro p e rty  
division, a s  court valued  w ife 's fu tu re  e a rn ­
ings a t  zero . A S  25.24.100(a)(4).

11. D ivorce 0 2 3 ! )
R ecord in d ivorce case  su p po rted  tria l 

co u rt's  re fusal lo  re q u ire  husband  lo pay  
w ife's fu tu re  medical cos Is; su p erio r court 
found th a t because wife received in excess of 
507? o f m arita l e s ta te  and  because she  w as
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MEMORANDUM

RE: Procedural Status of Western Auto Supply Co, (now Allstate Insurance
Company and Certain Underwriters at Lloyd’s of London) pending in 
the Superior Court for the State of Alaska, Third Judicial District at 
Kenai, Case No. 2KN-90-922 Cl

DATE: February 12, 2002

Western Auto v. Savage Arms, Inc. is still a pending case in the Kenai
Superior Court. The decision of the Supreme Court in Savage Arms, Petitioner v.
Western Auto Supply Co., Respondent, 18 P.3d 49 (Alaska 2001) was an

interlocutory decision by the Supreme Court on a petition for review. Western

Auto and Savage Arms, Inc. filed cross-motions for summary judgment on the

question of whether Savage Arms was liable as the “legal successor to Savage
Industries, Inc.” Judge Link, the Superior Court judge in Kenai, ruled in favor of
Western Auto. This was not a final judgment as there were other issues remaining

unresolved which would have to be decided by trial if not disposed of by

additional pretrial motions.

Only final judgments of the Superior Court can be appealed to the Alaska

Supreme Court. However, Appellate Rule 610 provides for an interlocutory

review by the Supreme Court, before there has been a final judgment, at the

discretion of the Alaska Supreme Court for issues which meet the criteria set forth
in Appellate Rule 610. One of the grounds is if the decision of the lower court:

.. involves a controlling question of law on which there is a substantial ground

1 2990-J/51302
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for difference of opinion and an immediate review of the order may materially 
advance the termination of the proceedings . .

Savage Arms petitioned the Supreme Couri or a review of Judge Link’s 
decision under this procedm̂ . The Supreme Court granted the petition and 
ordered full briefing. Proceedings in the Superior Court were stayed pending the 

decision by the Supreme Court on the petition for review. After the Supreme 

Court decision (first handed down on March 2, 2001, with rehearing denied on 
April 4, 2001) the case was remanaed to Judge Link for further proceedings. Trial 
has been scheduled by Judge Link for November of 2002.

(In its decision, the Supreme Court also ruled that because all of Western 

Auto’s defense costs and attorney’s fees and the entire amount of the settlement by 

Western with the plaintiff, Taylor, had been paid by Western Auto’s insurers, 
Allstate and Certain Underwriters at Lloyd’s, those insuring entities were the 
proper parties plaintiff and in compliance with that ruling, Allstate and Certain 
Underwriters at Lloyd’s have been substituted in place of Western Auto as the 

plaintiff.)

Thus, Allstate Insurance Company and Certain Underwriters of Lloyd's v. 

Savage Arms, Inc. is very much still a pending case and there has been no final 
judgment. If legislation past by the legislature is made specifically retroactive 
and/or curative, it could be expected that the Alaska courts would apply such new 
legislation to the pending case in spite of the Supreme Court’s prior ruling. See

Zurjluh v. State, 620 P.2d 690, 693 (Alaska 1980).
2 2990-1/51302
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TEXAS STATUTES AND CODES

***  THIS DOCUMENT I S  CURRENT THROUGH THE 2 0 0 2  SUPPLEMENT ( 2 0 0 1  SESSION) ***

CIVIL STATUTES

BUSINESS CORPORATION ACT

PART FIVE

GO TO TEXAS CODE ARCHIVE DIRECTORY

T e x .  B u s .  C o r p .  A c t  a r t .  5 . 1 0  ( 2 0 0 2 )

A r t  5 . 1 0 .  D i s p o s i t i o n  o f  A s s e t s  R e q u i r i n g  S p e c i a l  A u t h o r i z a t i o n  o f  
S h a r e h o l d e r s ;  E f f e c t  o f  D i s p o s i t i o n  R e q u i r i n g  o r  N o t  R e q u i r i n g  A u t h o r i z a t i o n ;  
L i a b i l i t y  o f  A c q u i r i n g  C o r p o r a t i o n

A. A s a l e ,  l e a s e ,  e x c h a n g e ,  o r  o t h e r  d i s p o s i t i o n  ( n o t  i n c l u d i n g  a n y  p l e d g e ,  
m o r t g a g e ,  d e e d  o f  t r u s t  o r  t r u s t  i n d e n t u r e  u n l e s s  o t h e r w i s e  p r o v i d e d  i n  t h e  
a r t i c l e s  o f  i n c o r p o r a t i o n )  o f  a l l ,  o r  s u b s t a n t i a l l y  a l l ,  t h e  p r o p e r t y  a n d  
a s s e t s ,  w i t h  o r  w i t h o u t  t h e  g o o d  w i l l  o f  a c o r p o r a t i o n ,  i f  n o t  made i n  t h e  u s u a l  
a n d  r e g u l a r  c o u r s e  o f  i t s  b u s i n e s s ,  may b e  made u p o n  s u c h  t e r m s  a n d  c o n d i t i o n s  
a n d  f o r  s u c h  c o n s i d e r a t i o n ,  w h ic h  may c o n s i s t  i n  w h o l e  o r  i n  p a r t  o f  m on ey  o r  
p r o p e r t y ,  r e a l  o r  p e r s o n a l ,  i n c l u d i n g  s h a r e s  o f  a n y  c o r p o r a t i o n ,  d o m e s t i c  o r  
f o r e i g n ,  a s  may b e  a u t h o r i z e d  i n  t h e  f o l l o w i n g  m an n er :

(1 )  T he b o a r d  o f  d i r e c t o r s  may a d o p t  a r e s o l u t i o n  r e c o m m e n d in g  t h a t  s u c h  
s a l e ,  l e a s e ,  e x c h a n g e ,  o r  o t h e r  d i s p o s i t i o n  b e  a p p r o v e d  b y  s h a r e h o l d e r s  o f  t h e  
c o r p o r a t i o n ,  u n l e s s  t h e  b o a r d  o f  d i r e c t o r s  d e t e r m i n e s  t h a t  f o r  a n y  r e a s o n  i t  
s h o u l d  n o t  m ake t h e  r e c o m m e n d a t io n  i n  w h ic h  c a s e  t h e  b o a r d  o f  d i r e c t o r s  may  
a d o p t  a  r e s o l u t i o n  d i r e c t i n g  t h a t  s u c h  s a l e ,  l e a s e ,  e x c h a n g e ,  o r  o t h e r  
d i s p o s i t i o n  b e  s u b m i t t e d  t o  s h a r e h o l d e r s  w i t h o u t  r e c o m m e n d a t i o n  a n d ,  i n  
c o n n e c t i o n  w i t h  t h e  s u b m i s s i o n ,  c o m m u n ic a t e  t h e  b a s i s  f o r  i t s  d e t e r m i n a t i o n  t h a t  
t h e  s a l e ,  l e a s e ,  e x c h a n g e  o r  o t h e r  d i s p o s i t i o n  b e  s u b m i t t e d  w i t h o u t  
r e c o m m e n d a t i o n .

(2 )  T he b o a r d  o f  d i r e c t o r s  may s u b m it  t h e  p r o p o s e d  s a l e ,  l e a s e ,  e x c h a n g e  o r  
o t h e r  d i s p o s i t i o n  f o r  a u t h o r i z a t i o n  b y  t h e  c o r p o r a t i o n ' s  s h a r e h o l d e r s  a t  a  
m e e t i n g  o f  s h a r e h o l d e r s ,  w h i c h  may b e  e i t h e r  a n  a n n u a l  o r  a  s p e c i a l  m e e t i n g .

(3 )  W r i t t e n  o r  p r i n t e d  n o t i c e  s h a l l  b e  g i v e n  t o  e a c h  s h a r e h o l d e r  o f  r e c o r d  
e n t i t l e d  t o  v o t e  a t  s u c h  m e e t i n g  w i t h i n  t h e  t i m e  a n d  i n  t h e  m a n n er  p r o v i d e d  f o r  
i n  t h i s  A c t  f o r  t h e  g i v i n g  o f  n o t i c e  o f  m e e t i n g s  o f  s h a r e h o l d e r s ,  a n d ,  w h e t h e r  
t h e  m e e t i n g  b e  a n  a n n u a l  o r  a s p e c i a l  m e e t i n g  s h a l l  s t a t e  t h a t  t h e  p u r p o s e ,  o r  
o n e  o f  t h e  p u r p o s e s ,  o f  s u c h  m e e t i n g  i s  t o  c o n s i d e r  t h e  p r o p o s e d  s a l e ,  l e a s e ,  
e x c h a n g e ,  o r  o t h e r  d i s p o s i t i o n .

(4 )  A t  s u c h  m e e t i n g ,  t h e  s h a r e h o l d e r s  may a u t h o r i z e  s u c h  s a l e ,  l e a s e ,  
e x c h a n g e  o r  o t h e r  d i s p o s i t i o n  a n d  may f i x ,  o r  may a u t h o r i z e  t h e  b o a r d  o f  
d i r e c t o r s  t o  f i x ,  a n y  o r  a l l  o f  t h e  t e r m s  a n d  c o n d i t i o n s  t h e r e o f  a n d  t h e  
c o n s i d e r a t i o n  t o  b e  r e c e i v e d  b y  t h e  c o r p o r a t i o n  t h e r e f o r .  S u c h  a u t h o r i z a t i o n  
s h a l l  r e q u i r e  t h e  a f f i r m a t i v e  v o t e  o f  t h e  h o l d e r s  o f  a t  l e a s t  t w o - t h i r d s  o f  t h e  
o u t s t a n d i n g  s h a r e s  o f  t h e  c o r p o r a t i o n  e n t i t l e d  t o  v o t e  t h e r e o n ,  u n l e s s  a n y  c l a s s  
o r  s e r i e s  o f  s h a r e s  o f  t h e  c o r p o r a t i o n  i s  e n t i t l e d  t o  v o t e  a s  a c l a s s  t h e r e o n ,  
i n  w h i c h  e v e n t  t h e  v o t e  r e q u i r e d  f o r  a u t h o r i z a t i o n  b y  t h e  s h a r e h o l d e r s  s h a l l  b e  
t h e  a f f i r m a t i v e  v o t e  o f  t h e  h o l d e r s  o f  a t  l e a s t  t w o - t h i r d s  o f  t h e  o u t s t a n d i n g  
s h a r e s  w i t h i n  e a c h  s u c h  c l a s s  o r  s e r i e s  e n t i t l e d  t o  v o t e  t h e r e o n  a s  a  c l a s s  a n d  
a t  l e a s t  t w o - t h i r d s  o f  t h e  o u t s t a n d i n g  s h a r e s  o t h e r w i s e  e n t i t l e d  t o  v o t e  
t h e r e o n .  S h a r e s  e n t i t l e d  t o  v o t e  a s  a c l a s s  s h a l l  b e  e n t i t l e d  t o  v o t e  o n l y  a s  a



c l a s s  u n l e s s  o t h e r w i s e  e n t i t l e d  t o  v o t e  on  e a c h  m a t t e r  s u b m i t t e d  t o  t h e  
s h a r e h o l d e r s  g e n e r a l l y  o r  p r o v i d e d  i n  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n .

(5 )  A f t e r  s u c h  a u t h o r i z a t i o n  b y  v o t e  o f  s h a r e h o l d e r s ,  t h e  b o a r d  o f  d i r e c t o r s ,  
n e v e r t h e l e s s ,  i n  i t s  d i s c r e t i o n ,  may a b a n d o n  s u c h  s a l e ,  l e a s e ,  e x c h a n g e  o r  o t h e r  
d i s p o s i t i o n  o f  a s s e t s ,  s u b j e c t  t o  t h e  r i g h t s  o f  t h i r d  p a r t i e s  u n d e r  a n y  
c o n t r a c t s  r e l a t i n g  t h e r e t o ,  w i t h o u t  f u r t h e r  a c t i o n  o r  a p p r o v a l  b y  s h a r e h o l d e r s .

B . A d i s p o s i t i o n  o f  a n y ,  a l l ,  o r  s u b s t a n t i a l l y  a l l ,  o f  t h e  p r o p e r t y  a n d  
a s s e t s  o f  a  c o r p o r a t i o n ,  w h e t h e r  o r  n o t  i t  r e q u i r e s  t h e  s p e c i a l  a u t h o r i z a t i o n  o f  
t h e  s h a r e h o l d e r s  o f  t h e  c o r p o r a t i o n ,  e f f e c t e d  u n d e r  S e c t i o n  A o f  t h i s  a r t i c l e  o r  
u n d e r  A r t i c l e  5 . 0 9  o f  t h i s  A c t  o r  o t h e r w i s e :

(1 )  i s  n o t  c o n s i d e r e d  t o  b e  a  m e r g e r  o r  c o n v e r s i o n  p u r s u a n t  t o  t h i s  A c t  o r
o t h e r w i s e ;  an d

(2 )  e x c e p t  a s  o t h e r w i s e  e x p r e s s l y  p r o v i d e d  b y  a n o t h e r  s t a t u t e ,  d o e s  n o t  make
t h e  a c q u i r i n g  c o r p o r a t i o n ,  f o r e i g n  c o r p o r a t i o n ,  o r  o t h e r  e n t i t y  r e s p o n s i b l e  o r
l i a b l e  f o r  a n y  l i a b i l i t y  o r  o b l i g a t i o n  o f  t h e  s e l l i n g  c o r p o r a t i o n  t h a t  t h e  
a c q u i r i n g  c o r p o r a t i o n ,  f o r e i g n  c o r p o r a t i o n ,  o r  o t h e r  e n t i t y  d i d  n o t  e x p r e s s l y  
a s s u m e .
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COMPANY, Appellee:
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' Court of Appeals, -of Texas,
Corpus Christ!

April 24, 1986. ' ..

. • Rehearing Denied May 29, • 1986. •

Injured machinist brought product lia­

bility action against machine company and 

its successor. The l'4th District Court, Dal­

les County, John MeCTeBah\Marebal!,. J., 

grahted'summary judgment for successor 

and machinist appealed.' The Court of Ap­

peals, Utter, J., held that: .(1) invoice' sup­

ported finding' that machine was.delivered 

prior to sale of manufacturer's assets;. (2) 

successor had not assumed manufacturer's 

tort liability; and (3) successor was not. lia- 

ble under de facto merger, 'mere continua­

tion, or product line theories.

Affirmed.

L Corporations e=445.1

Invoice listing date of delivery of slit­
ting machine'that was subject of. products 

liability action supported finding - that ma­

chine had been manufactured, designed, as­

sembled, sold, and delivered prior-to date 
manufacturer had sold assets to defendant

2. .Corporations «=445.1 '

Successor to manufacturer's assets did 

not assnmemanufactnrer’s. tort liability, by 

agreeing to assume KabDHies "incurred in 

ordinary course of. business/’ ■where that 

phrase was limited by phrase "as disclosed 

ly the be!"nce sheet”

3, CorporationH ̂  .i >j-l

"De.f8cto.merger" doctrine -imposing 

liability of corporation on purchaser-of its 
assets, and -“mere' continuation'-' doctrine 

imposing liability upon'successor corpora-
•• > * i t *« *

! '  T he ' slitting machine is .cotnpoied of'throe 
"basic cornponnm, the coDer. thc sliner, and the 

: • recdilei, and is.used to cut-and roll large pieces

MUDGETT v. PAXSON MACH. CO. Tex. 755
Clt*M7OTS.W.M733 (TctApSV-Corpm Ctatafl 1986)

tions regardless of manner in which assets 

are acquired may not be applied under Tex­

as law. VJLT.S; Bus.Carp .Act, arts. 5.10, 

5.10 comment. •

4. Corporations <3=3445J -. i

. Successor that continues output of line 

of products cannot be 'said to have (seated 

risk. associated - with -product manufactured 

by its- predecessor -and', does, not assume 

strict liability for defective units;: declining 

to follow Ramirez v: Amsted Industries, 
Inc., 86 NJ. 832, 431 ,A.2d 811; Ray v. 
Alad Corp., 19 CnLSd 22, 186 Caldtptr. 
534,.560P:2d8. .

•M2ce Felber, Denbow, Wells, Williford .& 

Felber, Fort Worth,- for appellant

•Eugene W. Brees, II, John P. PolewBld, 

Thompson &KnigHt̂ jD alias, for appellee.

Beau UTTER, SEERDEN and J3ENA- 
VIDE , JJ.

v ’. OPINION ■ .
. UTTER, Justice.' .

Appellant Mudgett brought suit against 

Thopax Investment Corporation (the- for­

mer Paxson Machine Company) (Paxson I) 

and -Paxson' Machine"' Company (Paxson H) 

as a result of personal .injuries he sustained 

in an accident involving a metal-slitting ma­

chine.1 Prior to the accident Paxson T sold 
its assets to Paxson n, and then changed 

its name to Thopax Investment Corpora­

tion. Paxson :H filed a motion for. summa­

ry judgment averting; that .it "had neither 

designed, manufactured, nor sold the ma­

chine in question.".-Paxson II further,-as- 

serte.i that it did not . assume -tort liability 

by the.purchase. of Paxson I's assets. The 

trial court granted the summary judgment 
and severed the claims, asserted against 

Paxson I from those asserted against'Pax­

son It Appellant Mudgett appeals the 

granting of the summary judgment '
’  . , r  . * • * • * ,

o f  s h e e t m e ta L  T h e  t h r e e  c o m p o n e n ts , a s a  
• u n i t ,  a r e  c a l le d  a ' " s l i d i n g  l in e . "  ‘ "
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The summary judgment evidence shows 

that on December 23, 1953, Paxson I and 

R.P.B. Corporation entered into an agree­

ment whereby R.PJB. Corp. was to pur­

chase substantially all of the assets of Pax- 

son I. The agreement Btates that Decem­

ber SO, 1968, was to he the closing date of 

thr transaction. After the sale, Paxson I 

dunged its name to Thopax Investment 

Company and ILP.B. Corp. changed its 

name tn Para on Machine Company (Paxson

ID.
By purchase orders dated October 1, 

1963, Meta] Goods Corporation (Metal 

Goods), a division of Alcoa Corporation, 

ordered a slitting line from Paxson I. A 

delivery date of November 1, 19S8, was 

requested.

On February 8,1988, Mudgett injured his 

left hand whDe operating the slitting ma­

chine for his employer, Metal Goods. Mud- 

gett then sued Paxson I and Paxson n 

under the theory of products liability.

[1] By his first three points of error, 

appellant asserts that fact issues remain 

concerning whether Paxson I or Paxson II 

manufactured, designed, assembled, sold or 

delivered the slitting machine. Appellee's 

summary judgment evidence, a three page 

document which we consider to be an in­

voice, lists the specifications incorporated 

into each of the three basic components of 

the elittmg line manufactured for Metal 

Goods. At the bottom of the first page is 

the handwritten notation, "Shipped 

12/13/63 via Metal Goods Truck." Appel­

lee further has shown, by summary judg­

ment evidence, that the sale of the assets 

of Paxson I was closed on December 30, 

1968. This evidence established that the 

slitting machine in question was manufac­

tured, designed, assembled, sold and deliv­

ered prior to December 30, 1963, the date 
Paxson II purchased the assets of Paxson 

I. Since Paxson n (the movant) estab­

lished these facts, the harden shifted tb 

appellant (the non-movant) to set forth suf­
ficient summary judgment evidence to give 

rise to a genuine issue of material fact 

First Federal Savings (£ Loan Ass'n v.

Ritenour; 704 S.W.2d 895 (Tex-App.— Cor­

pus Christi, 1986, writ ref d nj\e.).

Appellant contends that 

the notation only indicates that the un- 

cofler machine of the slitting line [the 

component described on the first page] 

was shipped tliaf date. On the invoice 

for the slitting component, there is no 

indication of a date of shipment 

This argument is unfounded because the 

document was obviously intended to be a 

three page invoice as evidenced by the no­
tations on the top of the invoices "page two 
of three" and "page three of three." Ex­

cept far the above stated argument appel­

lant has not brought forth any summary 
judgment evidence which would show that 

a genuine issue of material fact exists as to 

the truthfulness or accuracy of these nota­

tions as to the date these articles were 

shipped. Points of error one, two and 

three are overruled.

By points of error four and five, appel­
lant contends that a fact issue exists as to 
whether Paxson II assumed tort liability 
over the slitter in question as a result of 

the assets purchase. Appellant points out 

that the sales agreement provides that it 

shall be "construed and enforced by the 

laws of Ohio."

Appellant contends that Ohio law "recog­
nizes that a successor [corporation] can 

expressly or impliedly assume the tort lia­

bility of its predecessor," citing Travis v. 
Harris Corp., S6S F.2d 443 (7th Cir.1977) 
and Chadwick v. A ir Reduction Co., 289 
F.Supp. 247 (NJD.Ohio 1965). Appellant 
first urges us to find that Paxson n ex­
pressly assumed “all liabilities, including 
tort liability," or secondly, to find “at least 
an implied agreement to assume liability 

including tort liability.”

The laws of Texas, and Ohio are in accord 

regarding the interpretation of written con­

tracts. The entire agreement must be con­

sidered in order to ascertain the true intent 

of the parties and no single provision is to 

be given controlling effect Compare Cok­
er v. Coker, • 650 S.W.2d 391 (Tex.1983); 
Corriveau v. 8005 Investment Corp., 697 
S.W^d 766 (TexĴ pp.— Corpus Christi
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1985, writ refd none.) with Inland Refuse 
Transfer Co. v. Brouming-Ferris Indus­
tries of Ohio, Inc., 474 N.E.2d 271 (Ohio 
1984). If the written agreement is worded 

so that it can be given a definite legal 

meaning or interpretation, then it is not 

ambiguous and the court will construe it as 

a matter of law. Coker v. Coker, 650 
S.W.2d at 898; Corriveau v. S005 Invest­
ment Corp., 697 S.W.2d at 767; Inland 
Refuse Transfer Co. v. Brtruming-Ferris 
Industries of Ohio, Inc., 474 N.E.2d at 272.
The sales agreement provides,1 to perti­

nent parts, as follows:

The said assets and business shall be 

sold free and clear of all liabilities, obli­

gations ... of any description, except 

only those liabilities and obligations 

which the Buyer shall assume.

... the Buyer expressly assumes and 

guarantees ... aD debts and liabilities of 
the Seller set forth in the November 30th 

Balance Sheet and all liabilities and obli­
gations under normal contracts, orders 

and commitments incurred to the regular 

course of business to the closing date 

and specifically assumes Seller’s liabili­

ties for 1968 Federal Income tax ...

Except to the extent reflected or re­

served against to the November 30th Bal­

ance Sheet, the Seller as of such date had 

no liabilities or obligations of any nature, 

whether accrued, absolute, contingent or 

otherwise, including without limitation, 

those liabilities due or to. become due, 
except for Federal Income taxes for the 

year 1968.

A separate document, executed on the dos­

ing date (December 30, 1963) and entitled 

"Assumption of Liabilities,” provides for 

assumption of:

2. Initially, we cole that many portions of the 
tales agreement are Illegible, end il can be pre­
sumed thai the Illegible portions not only sup­
port, but establish the correctness of the judg­
ment. See, ag., Cliff Management Corp. v. Lo­
vell, 695 S.W.2d 301 (Tcx-App.—Waco 1985, no

a) All liabilities and obligations of Fax* 

son Machine Company in respect o f the 
contracts and commitments entered 
into to the ordinary course of business as 

disclosed by the balance sheet of Paxson 
Machine Company as of November 30, 

1963, and such further liabilities and 
obligations of Paxson Machine Company 
only as have been incurred to the ordi­

nary course of business from November 

30, 1963 to December 30, 1963, all of 

which liabilities and obligations are set 

forth on Exhibit A which is attached 
hereto and expressly made a part hereof.

b) All liabilities for Federal Income taxes 
for the year 1963 and thereafter, [em­

phasis ours)

The November 30th Balance Sheet lists lia­

bilities as *'[n]otes and. accounts payable," 

"[a]ccrued liabilities," "[a]dvances on con­

tracts," "[dividends payable” and, 
"[rjeserve for Federal taxes on income.”

[2] Notwithstanding the presumption 

discussed in footnote 2, the agreement of 

the parties regarding the assumption of 
liabilities is unambiguous. Clearly the par­

ties intended that Paxson II was only to 
assume those debts, liabilities or obli­

gations es disclosed to the November 30th 
Balance Sheet, and those "liabilities and 
obligations under normal contracts, orders 

and commitments incurred to the regular 
course of business'’ between November 

80th and December 30th which are not and 

could not have been reflected to the No­

vember 30tb Balance Sheet Appellant ar­

gues that the assumption of liabilities "in­
curred to the ordinary course of business" 

is evidence of an assumption of tort liabili­

ty. We disagree. The phrase "incurred in 

the ordinary course of business,” and sim­

ilar phrases, are modified by phrases such 

as "os disclosed by the balance sheet” 

This indicates that such liabilities and obli­

gations are only of the type listed in the 

balance sheet When a matter is specifical-

writ); Winters v. Highlands Underwriters Insur­
ance Co, 693 S.W.2d 729 (TexApp.—Houston 
(14th D isJ 1935, no writ); Castillo v. Sears, 
Roebuck & Co., 663 S.W.2d 60 (TcxApp.—San 
Antonio 1983, writ refd nx.c.).
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]y addressed by the written terras of a 

contract no terms will be implied concern­

ing the matter. City of Cincinnati v, Cin­
cinnati Reds, 483 N.E.2d 1181 (Ohio App. 
1984). Points of error four and five are 

overruled.

By points of error six and seven, appel­

lant contends that a fact issue exists as to 

whether the assets purchase constituted a 

“de facto merger or [a] continuation under 

the doctrine of successor liability." The 

only application of the de facto merger 

doctrine by a Texas court occurred in West­
ern Resources Life Insurance Co. v. Ger­
hardt, 553 S.W.2d 783 (Tex.Civ.App.— Aus­
tin 1977, writ refd n.r.e.). The doctrine 

was recently considered and rejected in 

Suarez v. Sherman Gin Co., 697 S.W.2d 
17 (Tex.App.— Dallas Tud5, writ jefd n-r. 

e.).3 In 1979, the Texas Legislators troend­

ed TEOUS.CORPACT ANN. art S.10 

(Vernon 1980), "the purpose of which [was] 

to preclude the application of de facto 
merger in any sale, lease, exchange or oth­

er disposition of all or substantially all the 

property and assets of a corporation...." 

TEXBUS.CORPACT ANN. art 5.10 com­

ment [emphasis ours] The amendment 

added section B:

B. A disposition of all, or substantially 

all, of the property and assets of-a corpo­

ration requiring the special authorization 

of the sharehold rs of the corporation 

under Section A of this article:

(1) is not considered to be a merger or 

consolidation pursuant to this Act or oth­

erwise; and

(2) Except as otherwise expressly pro­

vided by another statute, does not make 
ihe acquiring corporation responsible 
or liable for any liability or obligation 
o f the selling corporation that the ac­
quiring corporation did not expressly 
assume, [emphasis ours]

3. For a list of ihe factors indicative of a de facto 
merger, see Suarez v. Sherman Gin Co., 697
S.W.2d at 20.

4, This doctrine would impose liability upon a 
successor corporation, regardless of the manner 
in which the assets were acquired, if the buyer

The comment to art 5.10 farther ex­

pressly abrogated the decision in Gerhardt 
concerning its application of the de facto 

. merger doctrine. We agree with the Sua­
rez Court where it states, "the legislature's 
prompt action to override Gerhardt and 
statutorily preclude application of the de 

facto merger doctrine in Texas clearly 

states a public policy opposed to the doc­

trine.'’ Suarez v. Skerman Gin Co., 697
S.W.2d at, 20.

[3] Appellant also contends that “the 

transaction was a mere continuation of the 

predecessor corporation,” citing Cyr v. B. 
Clffen & Co., 501 Fid 1145 (1st Cir.1974). 
T'i.? “mere continuation" doctrine4 is an 

even more liberal means of imposing liabili­

ty upon the acquiring corporation in a pur­

chase of asBets transaction than is the de 

facto merger doctrine. Compare Shan­
non v. Samuel Langston Co., 379 F.Snpp. 
797 (WJD.Mich.1974) (de facto merger 

factors) vhth Cyr v. S. Offen & Co., 501 
F.2d 1145 (1st Cir.1974) (mere continuation 

factors). Certainly if the de facto merger 

doctrine is contrary to the public policy of 

our state, so most be the mere continuation 
doctrine. In any event, we decline to im­

pose liability upon an acquiring corporation 

under either theory in the face of clear 

legislative intent to the contrary. Points of 

error six and seven are overruled,

[4] By his eighth and final point of er­

ror, appellant urges us to adopt the "prod­

uct line" theory of successor liability. Un­

der this theory, a successor that continues 

the output of a line of products assumes 

strict liability for defective units of the 

same product line previously manufac­
tured and sold by its predecessor. Ra­
mirez v. Amsted Industries, Inc., 86 NJ. 
332, 431 A.2d 811 (1981); Ray v. Alad 
■ Corp., 19 CaLSd 22, 136 CaLRptr. 584, 560 
P.2d 8 (1977). Whether Texas should adopt 

the product line theory was recently con-

purchased the "good wilT and name of the 
seller, operated the business in the same place, 
with the tame employees and continued to pro­
duce the same product. See Cyr v. R  Offal A  
C o l . SOI F-2d at 1153.
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aidered in Griggs v. Capitol Machine 
Works, Inc., 690 S.W.2d 287 (TexApp.—  
Austin 1985) (writ ref d n.r.e. per curiam,) 
701 S.WEd 238 (Tex.1886). The Griggs 
Court thoroughly discussed the rationale of 

the product line theory, comparing it with 

the basis for products liability in Texas, the 

Restatement (Second) of Torts § 402 A 

(1965). The Court determined that the 

product line theory is incompatible with 

"the theory of products-liability tort ac­

tions, for that theory and cause of action, 
and the underlying ‘social policies,' express­

ly disclaim imposing a duty upoD one who 
has no ability to control the circumstances 

and events which preceded a specific plain­

tiffs injury." [emphasiB in original] 

Griggs v. Capitol Machine Works, Inc., 
690 S.W.2d at 292. In short, the successor 

cannot be Baid to have created the risk 

associated with a product manufactured by 

its predecessor. The decision to make such 

a far-reaching change in the law is not 

ours, but uniquely within the province of 

the legislature. Points of error nnmber 

eight is overruled.

The judgment of the trial court is AF­

FIRMED.

g»nijUH»urrvm^

George S. WITHROW, Appellant, 

v.

Richard Burton SHAW, AppeDee. 

No. 09 85 OSS CV.

Court of Appeals of Texas, 

Beaumont

April 24, 1986.

Rehearing Denied May 21, 1S86.

Driver brought negligence action 

against passing driver for personal injuries 

and property damages sustained in automo­

bile accident Jury found for passing driv­

er and the 1-A District Court, Jasper Coun­

ty, Monte Lawlis, J., entered take-nothing 

judgment for driver, and driver appealed. 

The Court of Appeals, Dies, CJ., held that 

officer of Department of Public Safety who 

was qualified as accident reconstruction ex* 

part was not authorized to testify that 

passing driver was making legal pass to 

left of driver and was not violating law or 

any traffic violations when he tried and 

attempted to pass driver.

Reversed and remanded.

1. Evidence <£=>506

Department of Public Safety officer 

was not authorized to testify in negligence 

action arising out of automobile accident 

that defendant was making legal pass to 
left of plaintiff and- was not violating law 
or any traffic violations when he tried and 

attempted to pass plaintiff, even though 

officer was qualified as accident recon­

struction expert

2. Trial

Jury charge on statutes relating to 

rules when motorist is turning left off 

roadway onto another was improper com­

ment on weight of evidence in negligence 

action arising out of automobile collision, 
where charge did not aid and assist jury in 

answering issues submitted. Vernon's 

Ann.Texas CivEt art/6701d, §§ R0(a), 68(a, 

b), 69(a).

Michael McGown, Weller, Wheelus & 

Green, Beaumont, for appellant

Julie A. Owens, Fenley & Bate, Lufkin, 
for appellee.

OPINIONI
DIES, Chief Justice.

George S. Withrow, as plaintiff below, 

sued Richard Burtou Shaw, as defendant 

below, because of an automobile collision, 

alleging personal and property damage. A 
jury found for defendant following which 

the court granted a take-nothing judgment
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A la s k a  S u p r e m e  C o u r t  r e w r i t e s  l i a b i l i t y  la w ?
Bv J»j D tW m  and A«s*a TW ep Bray

On Ju n e  30, 2000, the A laska 
S uprem e C ourt significantly  re ­
w rote the  law of products liab il­
ity as it affects a busm ess th a t  p u r­

chases the asse ts , bu t no t the  liabili­
ties, of ano ther. A business th a t 
purchases a sse ts  as an ongoing con­
cern w ill be liable for the product 
liability  claim s of its se ller, despite 
w hat the  purchase docum ents may 
(ay.

In Savage A rm s, Inc. v. Western 
A uto S u p p ly  Co., Opinion No. 5293, 
(June 30, 2000) a m inor w as in jured  
by an allegedly defective .22 rifle 
m anufactu red  by Savage Industries, 
Inc. S avage In d u stries , Inc. sold its  
asse ts to Savage Arms, Inc. in 1990, 
apparen tly  a fte r  the rifle in d ispu te  
had been m anufactu red . T he court 
acknowledged th a t "(g)enerally, w hen 
one com pany sells all its  a sse ts  to 
ano ther, the acquiring  corporation  is 
not liable for th e  debts an d  liab ilities  
of the selling  company,* subject to 
four exceptions not re lev an t to the 
case. Savage A rm s, No. 5293, slip  op. 
a t 9.

B u t the court elected to follow a 
m inority  ru le , a rule th a t  w as re­
je c te d  by th e  A m e r ic a n  Law  
In s titu te 's  R es ta tem e n t (T hird) of 
T orts and th e  m ajority  of courts to 
consider it, th a t  g rea tly  expands the 
Lability of a pu rch aser for the  to r ts  of 
the seller. Id . a t  13. T he  court 
a rticu la ted  a new  “con tinu ity  of en ­
terprise" theory  as looking beyond 
the form al req u irem en t o f identical 
sh a reh o ld e rs  and considering  the 
substance of th e  underly ing tra n sa c ­
tion. Id. a t  12.

T he key factors under the “conti­
nu ity  of en te rp rise "  exception, 
first a rticu la ted  in T u rner v. B i­
tu m in o u s  C a su a lty  C o., (244 
N.W.2d 873 (Mich. 1976)) are: (1) 
continuity  of kev personnel, as-

on w hether the business itse lf  has 
been transferred  as  an ongoing 
concern.

Id. a t 12 (in ternal footnotes om itted).
Critics m ay argue th a t th e  court 

would be b e tte r off leaving signifi­
cant expansions of product LabiLty 
to the  L egislature,1 b u t th is  article 
focuses instead  on w h a t ap p ears  to 
be a seriously flawed analysis of the 
benefits and d e trim en ts of adopting 
such an  expansion.

T he flaw is this: each of th e  ra tion ­
ales advanced by the court for adopt­
ing th  e "con tin ui ty o f en terp rise" atan- 
dard  logically a rgues only for pro­
spective application, yet the  court 
gives th is  new poUcy re troactive ap- 
pUcation.

The court firs t notes th a t th e  "con­
tinu ity  of en te rp rise” ra tiona le  has 
been criticised for its  im pact on tbe 
value of bu&ineaaca w hich, for one 
reason or ano ther, a re  a ttem p tin g  to 
te ll th e  business a s  a whole or in 
substan tia l parts .

Critics cf th e  m odern exeaptione 
(such as “c on tinu ity  o f e n te r­
prise") a rgue  p rim arily  th a t  ex­
panding liability h a rm s th e  over­
all economy by m ak ing  i t  more 
difficult for com panies to reorga­
nize or roll th e ir asse ts  w ithout 
destroying the  value of th e  ongo­
ing business en terprise .

Id. a t  14. T he court’s trea tm en t of 
th is concern is leas th a n  complete:

B u t we have not been referred to 
any evidence th a t adopting  this 
m odem  "continuity of en terp rise’ 
exception lor the m arginally  mere 
popular "product Une" exception) 
has in fact increased the num ber 
of c o rp o ra te  l iq u id a t io n s  or 
p iecem eal b re a k u p s , or th a t 
rejecting the  m odem  exceptions 
has in fact decreased liquidations 
or piecem eal sa les . And our 
research has not disclosed studies

is surprising , however, and could be 
criticized as conclusive.

The court nex t looks to th e  eco­
nomic effects of im posing the  “conti­
nuity of enterprise* rule:

We also note th a t p e rm ittin g  suc­
cessor LabiLty u n d er the  ‘ con ti­
nu ity  of enterprise" exception will 
not discourage large-scale t r a n s ­
fers so long as s n tir ip s te d  suc­
cessor liabilities do no t exceed 
the  value of the corpo ration 's ac­
cum ulated  goodwill. P re s u m ­
ably, m any corporations w ill con­
tinue to engage in  efficient and 
productive tran sfe rs , w ith  the  
purchasing  film  m erely  factor­
ing into the  purchase price  the  
cost of thoee successor liab ilities.

Id. a t 15. Tbe court’s reason ing  h ere  
is sound, but only provided th e  ru le  is 
given prospective and  no t re tro sp ec ­
tive application.

Tk« In li ms: sack si tbs nteMtes 
•dvaaced by tea owl fcr sdcpttsg the 

"eaatfawhy at se tnp rtts"  (tan to rt 
Isfkatfy arfMi far pezpecthrs 
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In fact, negotiations for th e  sa le  of 
assets can and usually  do ta k e  the  
risk of LabiLty into a cco u n t B u t for 
sales th a t were conducted u n d e r  the  
old rule, negotiations a re  no longer 
possible, and the pu rch asers in  those 
transactions will now find them selves 
saddled w ith  a class of risk s  th ey  did 
not assum e. Indeed, in m any  cases, 
the Bales would have been “a sse t 
sales" only, w ithout liab ilities - in ­
cluding contingent product liab ility  
claims - in tentionally  leaving th e  risk  
of such claim s on the seller. F o r the  
e m m  t n  n i t n n l v  n t n t p  w n u l r l  e x -

for th is risk  of loss in the purchase 
price,* is m eaning less us to consum 
m ated  transac tions. Id. a t 17.

T he court acknow ledges th a t  th>.- 
nnv  ru le  w ill create compLcations ir  
b an k ru p tcy , w here th e  goal is t r  
m axim ize th e  value of assets for th i 
creditors. Id . s t  17. While th e  court 
is being a L ttie  presum ptive in con 
eluding federa l Law w on't sell asse ts 
free and c lear of all claim s, including 
unknow n to r t claim s, 11 U.S.C. § 
365, th e  cou rt’s  tre a tm e n t of th e  is­
sue  borders on flippant.

B u t we see no persuasive reason 
to favor corporate creditors over 
c la im an ts  la ter in jured  by the  
se ller corporation 's products.

Id. a t  17. I t  does not seem  to occur to 
th e  court th a t  th e  "creditors* in bank ­
ruptcy  can include to r t claim ants. In 
effect, th e  co u rt proposes to dim inish 
th e  b an k rup tcy  recovery of know n 
cla im an ts for th e  benefit of potentia l 
fu tu re  to r t c la im an ts. And, again , it  
is  impossible) to  find ju stifies bon for 
re tro s p e c tiv e  a p p lic a tio n  in  th e  
court’s  argum ents .

T he court acknow ledges th a t th e re  
m ay no t be a causa l relationship  be­
tw een th e  h a rm  created  and th e  p u r­
chaser, b u t a rg u es th a t  the “good­
will* i t  believes is inh eren t in en  
a sse t purchase ju s tifies bolding the  
pu rch ase r liable. Id. a t  17-18. I t  is  in  
th a t  context th a t  th e  court comes 
closest to recognizing the  retrospec­
tion problem:

W hen a firm  negotiate* to p u r ­
chase an o th e r corporation, keep­
ing the “enterprise* intact, i t  m u st 
an tic ipa te  any po ten tia l succes­
sor LabiLtieo and negotiate an  
app ro p ria te  price. To perm it the  
su ccesso r, w hich p resu m ab ly  
negotiated a discount for poten­
tia l successor liab ilities w hen 
dickering over the purchase price, 
to avoid liability based on lack of



In s titu te 's  R es ta tem e n t (T h ird ) of 
T orts and the m ajority  o f courts to 
consider it , th a t g rea tly  expands the  
liability of a pu rch aser for th e  to r ts  of 
the seller. Id. a t 13, T he court 
a rticu la ted  a new “con tinu ity  of en ­
terprise" theory  ns looking beyond 
th e  form al requ irem en t o f iden tica l 
sh a reh o ld e rs  an d  considering  the  
substance of the underly ing  tra n sa c ­
tion. Id. a t  12.

The key factorr. under the “conti­
nuity  of en te  .-prise" exception, 
first a rticu la ted  in T u rn er v. B i­
tu m in o u s  C a su a lty  C o., (244 
N.W.2d 873 (Mi.:h. 1976)1 are: (1) 
continuity  of key personnel, as­
sets, and  business opera tions; (2) 
speedy dissolution of th e  p red e­
cessor corporation; (3) assu m p ­
tion by the successor o f those p re ­
decessor liabilities and obligations 
necessary for con tinuation  of n o r­
mal business operations; and  (4) 
“ontinuation of corporate identity . 
This is a lim ited exception th a t 
looks p as t th e  iden tity  of sh a re ­
holders and directors, and  focuses

destroying th e  value of the ongo­
ing business en terprise .

Id. a t 14. The court's trea tm en t of 
th is  concern is less than  complete:

But we have not been referred to 
any evidence th a t adopting th is 
m odem  “continuity of enterprise" 
exception (or the m arginally more 
popular “product line" exception) 
has in fact increased th e  num ber 
of c o rp o ra te  l iq u id a t io n s  or 
p iecem eal b re a k u p s , or th a t  
rtyecting the m odem  exceptions 
has in factdecreased liquidations 
or piecem eal sales. And our 
research has not disclosed studies 
th a t have so concluded.

Id. a t 14-15 (in ternal footnote om it­
ted). As the  to u rt acknowledged ea r­
lier, th is doctrine has been recog­
nized in only a few sta tes , and only 
relatively recently. Id. a t  13. It's 
hardly su rp rising  th a t the  court has 
no t been able to find stud ies dem on­
stra tin g  its economic effects. For the 
court to rely upon the absence of data

In fact, negotiations for the  sa le  of 
assets can and usually  do tak e  the  
risk  of liability into account. B u t for 
sales th a t were conducted u n d e r the 
old rule, negotiations a re  no longer 
possible, and the pu rch asers in those 
transactions will now find them selves 
saddled w ith  a class of r isk s  they  did 
no t assum e. Indeed, in m any  cases, 
the sales would have been “a sse t 
sales* only, w ithout liab ilities • in ­
cluding contingent product liab ility  
claims • in tentionally  leav in g th e  risk 
of such claim s on the seller. For the 
court to simply s ta te , “we would ex­
pect selling and purchasing firm s s im ­
ply to negotiate to a ra tio n a l price 
th a t tak es account of these  po ten tia l 
claims" begs the question of how th a t  
is to be accomplished in a com pleted 
transaction . Id. a t  16.

Put ano ther way, a p u rch ase r of 
assets th a t  consist of a line of ro>mu- 
facturing or perhaps an en tire  com­
pany has presum ably paid fair m a r­
k e t value for those assets. T he cou rt 
in Sauage A rm s  has changed th e  defi­
nition of “assets" to include a large 
class of “liabilities." As a re su lt, th e  
true  fair m arket value of th e  “asse ts"  
necessarily changes. If th e  se ller h a s  
subsequently  d istributed  its a sse ts  
to its shareholders, as is its  r ig h t, 
and has subsequently dissolved i t ­
self, as is also its right, th e  p u rch ase r 
has been deprived ofthe b e n e fito f its  
bargain, and has no m eaningfu l re ­
course.

I f  a p u rc h a s e r  is l a r g e r  an d  
w ealth ier than  a seller, th en  th e  
“pocket is deeper' for a to r t  p la in tiff  
u r J r th e  court’s new rule. The co u rt 
concludes th a t is only fair. Id. a t  16- 
17. W ithout going into th e  ju s tice  of 
the  situa tion , or w hether or no t th is 
resu lts in a “windfall* to a to r t  p la in ­
tiff, by giving th is new ru le  re tro ac ­
tive application th e  new ru le  is m ade 
patently  unfair. A large to r t  claim , 
unknow n and perhaps unknow able 
to the purchaser, will sim ply deprive 
the purchaser of its  barga in . T he 
court’s offhand com m ent in th is  re­
gard, th a t  “once again, pu rch asing  
corporations can a ttem p t to account

will* it believes is inh eren t in an 
a sse t pu rchase  ju s tifies holding the 
p u rch ase r Liable. Id. a t  17-18. I t  is  in 
th a t  context th a t  the court comes 
closest to recognising th e  retrospec­
tion problem:

W hen a firm  negotiates to p u r ­
chase an o th er corporation, keep­
ing th e  “enterprise* intact, i t  m u st 
an tic ipate  an y  po ten tia l succes­
sor liab ilities and negotiate an 
app ro p ria te  price. To perm it the  
su ccesso r, w hich p resum ab ly  
negotiated u discount for poten­
tial successor liab ilities w hen 
dickering over the purchase price, 
to avoid liability  based on lack of 
causation would give the succes­
sor an u n w arran ted  windfall.

Id. a t 18. The verb tenses a re  in ­
structive: “m ust" and “would give;" 
again the  court's justification  speak 
to prospective application yet S av ­
age Arms involves retrospective ap ­
plication.

Finally, the  court concludes th a t 
th e  new doctrine will encourage the 
trad itio n a l purposes of products li­
ability  law: i t  w ill encourage : •'jtu- 
facturera to create safer, defect-free 
products to m axim ize th e ir  business 
value for th e  fu ture . Id. B ut in the  
cases of com pleted sales, th e  policy is 
preposterous.

For businesses th a t have already 
m ade a sse t purchases, the  only op­
tion now is to purchase insurance or 
o ther su itab le  risk  m anagem ent ao; 
lu tions to tak e  into account the  new 
classes of claim s th a t  th e  court haa 
created .1 Those insurance prem ium s 
and  sim ilar costa are an unfair, u n ­
reasonable burden , b u t unless the 
court recognizes th a t  i ts  reasoning 
only ju stifies prospective and no t r e t ­
roactive application, the a lternatives 
a re  even worse.

1 Ao argument rejected by the caurt *b»- 
csum leuooaaaor liability)!* directly rabladU 
product* liability law, ■ doctrinal road long 
trraWdbyemule * Savage Arms, No. MSS, at 
19.

* Whila tho dodaaoo ie limited t *  p rc d a e l* 
b n k i i i t y , lo n g - t im e  d a m n  o f tb a  ove rt m i f i j t  
S B t ia p n ta  ti>» tu la  b e u <  gjum , •>•.'.d to  u r .  
v tc m  and w a ll ae p r - d u t o ,  a n d o i k * ' L — i »  o f 
clause b*eviee torte.
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MEMORANDUM

Wesiem Auto’s Insurers v. Savage Anns 
February 12, 2002

ISSUE

Can the Alaska legislature act and affect a pending case in which the 
Alaska Supreme Court has previously decided the law?

BRIEF ANSWER

Yes. The Alaska legislature is empowered by well-established statutory 
and case law authority to apply a statute retroactively. Further, even if the Alaska 
legislature does not expressly provide for retrospective application of a statute, 
legislation that is “curative” may be applied retroactively.

DISCUSSION

A. Retroactivity Expressly Provided

Restrospective legislation is not in and of itself unconstitutional. Norton v. 
Alcoholic Beverage Control Bd., 695 P.2d 1090, 1093 (Alaska 1985). In fact, a 
nearly forty-year old Alaska statute explicitly provides the legislature with 
authority to apply a statute retroactively. Specifically, Alaska statute Section 
01.10.090 states: “No statute is retrospective unless expressly declared therein.” 
The Alaska Supreme Court has also recognized the legislature’s authority to apply 
statutes retroactively. See, e.g., Pan Alaska Trucking, Inc. v. Crouch, 773 P.2d 
947, 948 (Alaska 1989) (stating statutes will be applied to causes of action arising 
prior to their enactment when the legislature so intends, either expressly or 
impliedly); State v. Kaatz, 572 P2d 775, 779 (Alaska 1977); Norton v. Alcoholic 
Beverage Control Bd., 695 P.2d 1090, 1092 (Alaska 1985); Brice v. State, 669 
P.2d 1311, 1315 (Alaska 1983): 4RCO Alaska, Inc. v. State, 824 P.2d 708, 711 
(Alaska 1992); State v. Alaska Pulp America, Inc., 674 P.2d 268, 272 (Alaska 
1983); Stephens v. Rogers Const. Co., 411 P.2d 205, 208 (Alaska 1966) (noting

2990-1/51296
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whether or not a staiute operates retrospectively depends upon the language of the 
statute).

B. Curative Legislation

Even if the Alaska legislature does not expressly provide for retrospective 
application of a statute, the Alaska Supreme Court has recognized an exception to 
the general rule against retroactivity for legislation tJhat is “curative.” Curative 
legislation is legislation promptly enacted by the legislature in response to a 
particular judicial decision with which the legislature disagrees. See, e.g., Zurfluh 
v. State, 620 P.2d 690, 693 (Alaska 1980) (discussing the curative legislation 
exception to the general rule against retroactivity). In Zurfluh, the Alaska 
legislature acted within two months following an Alaska Supreme Court decision 
and statutorily instituted incarceration as a condition to a suspended sentence after 
the Alaska Supreme Court had decided against such a condition. Despite the lack 
of retroactive language in the newly enacted statute, the Alaska Supreme Court 
deemed the statute “curative” and applied it retroactively to the pending case, 
effectively overruling their own recent opinion.

Specifically, in Zurfluh, the defendant broke into a store and stole a safe 
containing over $42,000. In October 1978, the defendant turned himself in and 
pled no contest. Incarcerating a defendant as a condition of a suspended sentence 
was a common practice in Alaska before December 1, 1978, when the Alaska 
Supreme Court in State v. B vne, held that the courts did not have the authority to 
do so. In response to Boyne, the next session of the Legislature, which began in 
January 1979, enacted a statute effective May 2,1979, which allowed for 
incarceration as a condition of a suspended sentence.

The issue in Zurfluh was whether the newly enacted statute could be 
applied retrospectively to the 153-day period between the Boyne decision on 
December 1, 1978 and May 2, 1979, the statute’s effective date. It was during this 
period that the defendant was sentenced.

After citing the general rule that “[n]o statute is retrospective unless 
expressly declared therein,” the court noted that the new statute did not expressly 
provide for retrospective application. Zurfluh, 620 P.2d at 693. The court found, 
however, that the timing of the legislation and the hearing testimony on the bill 
indicated the statute was curative legislation proposed in reaction to the ruling in 
Boyne. Id. The court stated that curative legislation was an exception to the 
general rule against retroactivity and emphasized that retroactivity would be

2
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ascribed to curative legislation more readily than to that which might 
disadvantageously, though legal, affect past relations and transactions. Id. 
Consequently, the court held that on remand the trial judge was to apply the new 
statute when he considered the defendant’s sentence. Id.

CONCLUSION
The Alaska Legislature has well-established authority to enact a statute and 

apply it retroactively to pending cases. The legislature should expressly state that 
the statute is to be applied retroactively to all pending cases. Alternatively, or in 
addition, the statute should state that it is curative legislation in response to the 
Alaska Supreme Court’s decision in Savage Arms, Inc. v. Western Auto Supply 
Co.
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February 8, 2002

Joe L. Hayes, President By FaxNo. 907-586-8977
Legislative Consultants, Inc.
Juneau, AK
Re: Western Auto v. Savage Arms

Our File No. 2990-1

Dear Joe:
1. Allstate and Lloyd’s are seeking to recover from Savage Arms, the cost of 

their settlement with the injured plaintiff in the amount of $5.4 million, plus their 
attorney’s fees of somewhere around SI million, plus accrued and accruing interest, 
which now totals in excess of $8 million.

2. This is a summary of the sequence of events:
a. The gun was manufactured in 1982 by Savage Industries (“SI”) and 

sold by it to Western Auto, which sold it to a purchaser in Maine in 1983.
b. The gun was resold two or three times and was ultimately purchased 

by the injured plaintiffs father in Kenai.
c. On February 2, 1988, SI filed for bankruptcy.
d. The accident occurred in Kenai on April 8, 1989.

g. On May 22, 1991, the plaintiff having learned of Si’s bankruptcy, 
amended their complaint to add Western Auto as a defendant.

mailto:DpK@bpK.com
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Joe L. Hayes President 
February 8, 2002 
Page 2

h. On April 27, 1992, Western filed its third-party complaint against 
SA asserting its successor liability theories.

3. Why didn’t Savage Arms have insurance to cover this claim? The short 
answer is, it was not available. I enclose page 34 of Savage Arms’ Opening Brief to the 
Supreme Court and call your attention to footnote 21.

I also enclose pages 349 and 350-351 of the record on appeal, which are pages 
from a deposition and whiui des: ;be the insurance that was obtained. It excluded 
liabilities relating to personal injury claims except to the extent that certain claims were 
listed in an attachment. At that time, the lawsuit had not been filed and the claim was not 
known.

I also enclose a two-page affidavit by Ron Cobum, which was filed with the 
Supreme Court.

Standard products liability insurance is written on an occurrence basis. Thus, any 
insurance purchased by Savage Arms after it came into existence, would not cover the 
claim because the “occurrence,” which was the accident, had occurred before Savage 
Arms came into existence.

Very' truly yours,
BURR, PEASE & KURTZ

Enclosures
51230
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(listing cases); Johnston, 830 P.2d at 1144-46; Niccum, 438 N.W.2d at 99 n. 9. The 

theory has been rejected for the persuasive reasons expressed in those decisions, and 

set out in Arms’ December 15,1993 opposition memorandum [Exc. 180-188].

As synthesized, the reasoning in these decisions is that strict liability 
should not be imposed because: the successor corporation did not create the 
risk nor did it directly profit from the predecessor’s sale of the defective 
product; it did not solicit the use of the defective product nor make any 
representations as to its safety; and it is not able to enhance the safety of a 
product that is already on the market, [citations]

Moreover, according to these decisions, the exception is inconsistent with 
basic strict liability principles [citations], results in the imposition of 
liability without a corresponding duty [citations], is a drastic departure from 
traditional corporate law and should be left to legislative action [citations], 
and threatens small successor businesses with economic annihilation 
because of their predecessor’s products [citations].21

We agree with this reasoning. We decline to hold a corporate successor 
liable “not for something it has done, but rather because it may be able to

as

1

I

1

S

warranting this Court’s attention.
In this context, it should again be noted that in 1988, when the Alaska Legislature 

essentially rewrote the Alaska Business Corporations Act, it did not expand the Act’s 
existing provision that imposes successor liability only in the case of a formal 
consolidation or merger. See discussion supra at pp. 31-32. Because the Legislature had 
a recent opportunity to change its Corporations code to add “product line”, “continuity of 
enterprise”, or other liability in the case of asset transfers and did not do so, this Court 
should also decline the invitation. Accord. Johnston, 830 P.2d at 1143-44; Stratton, 676 

1 ^ 0 r l 2 9 H K a n r A p p r l W ) r
21 For that last statement, the Johnston court cited to Bernard v. Kee Mfg. Co., 409 a 
S.2d 1047 (Fla. 1982), and A. SchifT, Products Liability and Successor Corporations: J
Protecting the Product User and the Small Manufacturer through Increased Availability of
Products Liability Insurance. 13 U.C. Davis L. Rev. 1000 (1980) (“Most small 
corporations are unable to secure policies covering liability for injuries caused by the 
predecessor’s products. When such insurance is available, the cost is often prohibitive”.), 
Accord. Niccum, 438 N.W.2d at 99-100. That is in fact the case here. [Exc. 348-350, 
1 0 2 0 - 1 0 2 1 ].
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1 2 9

1 1  s t a t e .

Q . W h a t  h a p p e n e d  t o  t h i s  p o l i c y  a t  t h o  t i n e  o f  

t h o  a e a o t  a a l a ?

A ,  W a l l ,  t h o  p o l i c y  a t  t h e  t i n e  t h a t  w e —  t h e  

f i r s t  p o l i c y ,  S e p t e m b e r  o f  ' 8 7 ,  e x p i r e d  t b e  e s m e  

d a t a ,  S e p t e m b e r  o f  ‘ 8 8 .  T h e  p o l i c y  w a s  r e n e w e d  

S e p t e m b e r  o f  ' 8 8 .  i t  e x p i r e d  a t  t h e  a n d  o f  

S e p t e m b e r  - -  2 8 ,  2 9  o f  1 9 8 9  a n d  t h a t  p o l i c y  w a a  n o t  

r e n e w e d .

g .  N o w , I  g a t h e r  t h e n  t h a t  b y  t h e  t i n e  t h e  

e s a e t  a a l a  t o o k  p l a c a  e b a r a  w a s  n o  i n s u r a n c e  p o l i c y  

e i t h e r  t o  b e  a s a u n a d  o r  n o t  a s s u m e d ?

A .  C o r r e c t .

g .  A n d  t h a t  t h a n  a f t e r  t h e  a s s e t  s a l e  S a v a g e  

A r a a ,  I n c .  n a d a  a n y  i n s u r a n c e  a r r a n g a a e n t  i t  c h o s e ?

A . C o r r e c t .

g .  D i d  i t  c o n t i n u e  w i t h  e i t h e r  o f  t h e s e  

c o m p a n i e s ?

T H E  W IT N E S S : D o y o u  w a n t  m e t o  a n s w e r

t h a t ?

p r o b l e m .

M R . O ' C O N N E L L : Y o e .  I  h a v e  n o

T B E  W IT N E S S : D i d  y o u  s a y  y e a ?

C0349 EXHIBIT.J .
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1 3 0

M R . 0  ' C O N N E L L : Y s s .

T B E  W I T N E S S ;  Y e s . c o n t i n u e d  w i t h  S A I L .

S p o r t i n g  A r m s .

I  g u e s s  t o  b e t t e r  n n e v a r  t h a t  t h e n  s i n c e  w e 

w e n t  e b e e d  e n d  e n e w e r e d  i t :  T h e  i n s u r a n c e  p o l i e y

t h a t  S a v a g e  A r n e  o b t a i n e d  f r o a  S A I L  s p e c i f i c a l l y  

e x e l u d e d  a l l  S a v a g e  I n d u s t r i e s  a n d  a n y  p r i o r  p r o d u c t s
9

a n d  o n l y  i n s u r e d  a  s p e c i f i c  l i s t i n g  o f  t h e  i n v e n t o r y  

t h a t  w a s  p u r c h a s e d  f r o *  S a v a g e  I n d u s t r i e s  a n d  a l l  

S a v a g e  A rm a  g o i n g  f o r w a r d ,  s o  i t  p r e c l u d e d  a n y  

p r o d u c t  t h a t  w a s n ' t  p a r t  o f  t h e  a s s e t  s a l e ,  p r o d u c t s  

b y  s e r i a l  n u m b e r .

Q .  ( B y  M r .  R o o n e y )  H ow  m u c h  d i d  t h e  1 9 8 7  

p o l i e y  c o s t  S a v a g e  i n d u s t r i e s ?

A .  A p p r o x i m a t e l y  £ 3 0 0 , 0 0 0 .  M i g h t  h a v e  b e e n  a  

l i t t l e  m o r e  t h a n  t h a t  b u t  t h a t ' s  f a i r  e n o u g h .

Q .  B ow  a b o u t  t h e  p r i c e  i n  1 9 8 8 ?

A , W o u l d  h a v e  b e e n  a b o u t  t h e  s a m e .

M R . R O O N E Y ; T h e n  t h e r e  w a s  —  I n  

l o o k i n g  o v e r  t h e  a s s e t  s a l e ,  a p p a r e n t l y  t h e r e  w a s  a 

s c h e d u l e  a t t a c h e d  t o  i t  r e l a t i n g  t o  p r o d u c t  l i a b i l i t y  

c l a i m s  p e n d i n g  a t  t h o  t i n e  o f  t h e  b a n k r u p t c y  a n d  

c l a i m s  t h a t  e a m a  f o r w a r d  a f t e r  t h e  b a n k r u p t c y  p r i o r

e x h i b i t , ^

COMPUTERIZED TRA N SC R IPTIO N  P H IL B IN  & ASSO CIATES
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1 3 1

t o  t h e  a s s e t  s a l * .  I  d i d n ' t  e s s  t h a t  i n  t h e  c o p y  

t h a t  y o u  g a v e  t o  m e .

U R . O *C O N N E L L : T h e r e  w a s  a  s c h e d u l e ?

H R . R O O N E Y : T h a t ' s  w h a t  I  u n d e r s t o o d

f r o m  r e a d i n g  t h e  T r a n s f e r  A g r e e m e n t .  J u s t  g i v e  m e  a  

s e c o n d  a n d  s e e  i f  I  c a n  f i n d  i t .

I f  y o u  l o o k  o n  P a g e  6 , t a l k i n g  a b o u t  c h a

a s s u m p t i o n  o f  l i a b i l i t i e s  a n d  e x c l u s i o n s ,  s m a l l  R o m a n  

n u m e r a l  f o u r ,  e s s e n t i a l l y  t h e r e  i s  e x c l u s i o n  o f  

l i a b i l i t i e s  r e l a t i n g  t o  p e r s o n a l  i n j u r y  c l a i m s  e x c e p t  

t o  t h e  e x t e n t  s e t  f o r t h  i n  S e e t i o n  2 ,  w h i c h  w e  

m e n t i o n e d  t h o s e  f o u r .

T H E  W I T N E S S :  T h e r e ' s  f o u r .

H R .  R O O N E Y :  O r  i n  S e c t i o n  4 ( f )  r e f s r e

t o  I t e m  1 t h r o u g h  2 4  o n  S c h e d u l e  4 ( f ) ,  s o  I ' m  —

MR.  O ' C O N N E L L :  S o  y o u  a r e  s o y i n g  y o u

d o n ' t  h a v e  4 ( f ) ?

MR.  R O O N E Y :  N o ,  I  d o n ' t  h a v e  4 ( f ) .  I

m e a n  I  h a v e  v a r i o u s  t y p e s  o f  S c h e d u l e  1 ,  A t h r o u g h  H .

I  h a v e  S c h e d u l e  2 e n d  I  h a v e  s o m e t h i n g  c e l l e d

S c h e d u l e  6 ( b ) .

MR .  O ' C O N N E L L :  I f  y o u  w a n t  t o  j u s t  g o

o f f  t h e  r e c o r d  f o r  a  m o m e n t ?
E X H IB IT . J L  __

° ° 3 5 1  P A C E
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IN THE SUPREME COURT FOR THE STATE OF ALASKA

SAVAGE ARMS, INC.
Third-Party Defendant/ 
Petitioner,

v.

WESTERN AUTO SUPPLY COMPANY.
Third-Party Plaintiff 
Respondent

Case No. 3KN-90-922 Cl

AFFIDAVIT O F  R O N A L D  C O B U R N

ST A T E  OF M A SSA CH U SETTS )
) » •

COUNTY OF )
RONALD COBURN, being 5m duly sworn, dcpojes and says:
1 . I am the president o f  Savage A rm s, Inc. ("A rm s").

2. Arms is a relatively small sporting firearms manufacturing corporation 
struggling undor immense debt going back to the transfer of partial assets agreement with 
Savage Industries, Inc. in 1989. That transfer did not include the Taylor case filed in 
Kenai, Alaska. Nothing w*s known about that claim at the dmc.

3. An adverse judgment agtlmt Arms in excess of S8 million (or S5.4 million

Affidavit of Ronald Cebura -  I -

01020
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for that matter) will rut Arms out of business. Neither do I sec Anns being able to obtain 
a supersedeas bond to prevent execution upon an adverse judgment in that ?mouni and 
er.Bble appeal. It does not have the resources.

4. The Model 125 StevenySavuge rifle involved in the alleged injury to Kevin 
Taylor has nothing to do with any of the products or product lines ever purchased, 
manufactured or sold by Anns. Arms has not manufactured the Model 125 in any form.

Ronald Cobum 
SUBSCRIBED AND SWORN to before me this g o ^ ay of April, 1998.

Affidavit of Ronald Cobum 
jtwmvhui

-2-
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CHAPTER 3
LIABILITY OF SUCCESSORS AND APPARENT 

MANUFACTURERS
Section
12. Liability of Successor for Harm Caused by Defective Products Sold

Commercially by P*w1ecessor
13. Liability of Successor for Harm Caused by Successor’s Own Post-Sale

Failure to Warn
14. Selling or Distributing as One’s Own a Product Manufactured by Another

§ 12. Liability of Successor for Harm Caused by Defective 
Products Sold Commercially by Predecessor

A successor corporation or other business entity that 
acquires assets of a predecessor corporation or other 
business entity is subject to liability for harm to persons 
or property caused by a defective product sold or other­
wise distributed commercially by the predecessor if the 
acquisition:

(a) is accompanied by an agreement for the successor 
to assume such liability; or

(b) results from a fraudulent conveyance to escape 
liability for the debts or liabilities of the predecessor; or

(c) constitutes a consolidation or merger with the 
predecessor; or

(d) results in the successor becoming a continuation 
of the predecessor.

Comment:
a. H is to ry . T he ru le  th a t a  co rpo ration  o r o th e r business e n tity  

is no t, in th e  absence o f th e  c ircum stances described  in Subsections (a) 
th ro u g h  (d), su b jec t to  liability fo r h a rm  caused by  defective p ro d u c ts  
sold b y  a  corporation  from  w hich i t  p u rch ases p roductive  a sse ts  
derives from  both  p rodu cts liability  and  co rpo ra te  law  p rincip les. 
W hen  th e  alleged successo r pu rch ases th e  a sse ts  p iecem eal w ith  little  
o r  no fu r th e r  con tinu ity  o f opera tions betw een  th e  tw o co rpo ra tions o r 
o th e r  business en tities , th e  nonliability of th e  alleged successor d e riv es  
p rim arily  from  th e  fac t th a t th e  successor is n o t w ith in  th e  basic
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Ch. 3 SUCCESSORS AND APPARENT M A N UFACTURERS § 12
liability ru le  in § 1 of th is R esta tem en t: “one . . .  ivho sells o r  
d is tr ib u tes  a defective p ro d u ct is su b jec t to liability  for h a rm  . . .  
caused by the  defective p rodu ct.” (E m phasis added .) T hus, w hen one 
corporation  com m ercially sells p roducts, som e of w hich a re  defective, 
and la te r  tra n sfe rs  its  productive a sse ts  to a n o th e r co rpo ra tion  th a t 
u ses  those asse ts  to  m anufactu re  p rodu cts o f its  own, th e  p u rc h a se r  of 
th e  a sse ts  is n o t liable for harm  caused by a defective p ro d u c t sold 
e a rlie r  by the  tra n s fe ro r  because th e  tra n s fe re e  did n o t "sell o r 
d is tr ib u te ” the  defective p ro d u ct th a t  caused th e  harm . W hen th e  
a lleged successor receives value in th e  form  of th e  tra n s fe ro r’s  good­
will and continues to  m anufactu re  p roducts o f  th e  sam e s o r t  as 
m anufactu red  e a r lie r  by  the  predecessor, and th u s  to  som e ex ten t 
co nstitu tes a continuation  of th e  p redecesso r, th e  g en era l ru le  o f 
nonliability derives p rim arily  from  th e  law govern ing  corpo rations, 
w hich favors th e  fre e  alienability  o f co rpo ra te  a sse ts  and lim its sh a re ­
h o ld e rs’ exposures to  liability in o rd e r to  facilita te  th e  form ation  and 
in v estm en t of capital.

W hen th e  tra n s fe ro r  goes ou t of business upon, o r sh o rtly  a fte r, a  
tr a n s fe r  of p roductive asse ts , th e  r ig h ts  o f p lain tiffs in ju red  by  defec­
tive p roducts sold e a rlie r  by  th e  tra n sfe ro r m ay b e  adverse ly  affected. 
F o r  to r t  plaintiffs w ho have ex isting  ju d g m en ts  o u ts tan d in g  ag a in st 
th e  p redecesso r a t  th e  tim e of tra n s fe r  and  dissolution , th e  law  
govern ing  corpo rations and o th e r business en titie s  provides, w ithin 
lim its, legal pro tection . C red ito rs, including to r t  c red ito rs, w ho hold 
ex isting  ju d g m en ts  ag a in st a  corporation  th a t  is in th e  p ro cess  of 
tra n s fe rr in g  its a sse ts  and going o u t o f b usiness m ay  sa tis fy  those 
claim s o u t o f the  p roceeds from  the  tra n s fe r  o f a sse ts . M oreover, if  th e  
p roceeds from  th e  tra n s fe r  of a sse ts  a re  d is trib u ted  to  sh a reh o ld e rs  of 
th e  tra n sfe ro r co rporation  in violation of applicable s ta te  co rporation  
law  o r  frau d u len t tra n s fe r  law, existing  cred ito rs  o f th e  co rpo ra tion  
m ay p u rsu e  th e  p roceeds in th e  hands of th e  tr a n s fe ro r’s  sh areho lders. 
T h ese  ru les, in som e s ta te s  expressed  in s ta tu te s , a re  designed  to 
p ro tec t, w ithin th e  lim its of p racticality , c red ito rs  w ho a re  identifiab le 
a t  th e  tim e of the  tr a n s fe r  o f th e  p red ecesso r’s  a sse ts  to th e  successor 
co rporation  and th e  tra n s fe ro r’s  dissolution. T he sam e p rincip les have 
b een  applied to  th e  tra n s fe r  of a sse ts  of p ro p rie to rsh ip s , p a rtn e rsh ip s , 
and  o th e r  busir ;ss en tities.

T o r t cla im an ts who, as a  re s u lt o f defective p ro d u cts sold by a 
p red ecesso r corporation , seek recovery  only a f te r  tr a n s fe r  o f a s s e ts  to 
a  successo r corporation  often face difficulties in a tte m p tin g  to  b ring  
th e ir  claim s w ithin th e  foregoing legal ru les. T h e ir  claim s typically 
accru e  a f te r  th e  p red ecesso r corporation  has law fully d is trib u ted  to  its 
sh a reh o ld e rs  th e  p roceeds from  th e  tra n s fe r  of a s se ts  and  h as  ceased 
to  exist. U nder th e se  circum stances, to r t  c la im an ts w ho w e re  not



b. R a tiona le . L im iting  th e  liability  o f successo r co rp o ra tio n s to 
th e  c ircum stances d escribed  in th is Section  is su p p o rted  by  fa irness 
an d  efficiency considerations. A n alleged successor th a t  p u rch ases  th e  
p red e cesso r’s  p roductive  a sse ts  piecem eal, o th e r th a n  as  p a r t  o f a  
g o ing  concern, cannot, by  th a t  fac t alone, be sa id  to  have e ith e r  
m anufactu red  o r  sold defective p ro d u cts d is trib u ted  by th e  p red e ces­
so r  before  th e  tr a n s fe r  o f a sse ts . In  th e  absence of c ircu m stan ces  in 
w hich th e  successo r could be said  to  co n stitu te  a con tinuation  o f th e  
p red ecesso r, o r som ehow  to  have p re jud iced  su b seq u en t to r t  p la in tiffs 
b y  its  own pre-acqu is ition  conduct, im posing  liability on a  business
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existing  c red ito rs  a t  th e  tim e of th e  tr a n s fe r  of a s s e ts  o rd in a rily  have 
no recou rse  ag a in s t th e  p red ecesso r’s  sh a reh o ld e rs . U n less  th e y  can 
p u rsue  th e ir  claim s a g a in s t the  successo r co rpo ra tion , o r  can reach  
o th e r funds provided by  ex isting  in su ran ce  o r by  a  s ta tu te , th e ir  only 
practical rem ed y  lies w ith  re ta ile rs  an d  w holesa lers in- th e  p red eces­
so r’s d is tribu tive  chain, w ho m ay no t b e  available a s  a  p rac tica l m a tte r . 
S ta tu te s  and jud icial p rece d en ts  govern ing  the  r ig h ts  o f c re d ito rs  a fte r  
a  corpo ra te  a s s e ts  tr a n s fe r  and dissolu tion  gen era lly  do n o t ad d re ss  
th is problem  o f p o s t- tra n sfe r claim s accrual.

F ew  p rece d en ts  recognize to r t  claim s ag a in st th e  su ccesso r co rpo­
ra tio n  for h a rm  caused  by  defective p ro d u c ts  sold b y  th e  p red e cesso r 
un less the  tran sac tio n  by  which productive  a sse ts  a re  acq u ired  m eets 
c rite r ia  estab lished  by  one o f severa l trad itiona l excep tions. T hese  
exceptions app ly  gen era lly  to  c red ito rs  w hose cla im s accru e  a fte r  
dissolution of th e  p red ecesso r, and a re  n o t lim ited to  p ro d u c ts  liability 
c la im ants. T hey  fall in to  tw o basic categories: tho se  in w hich som e 
conduct of th e  successor, in add ition  to  acqu iring  th e  p red e cesso r 's  
asse ts , ju s tifie s  holding th e  successo r responsib le  (th e  su ccesso r e ith e r 
con tractua lly  a g re e s  to  b e  liable o r  know ingly p a rtic ip a te s  in a  frau d u ­
len t a s se t tran sfe r); and  tho se  in  w hich th e  successo r i ts e lf  can be said  
to have sold o r  d is trib u ted  th e  defective p roducts becau se  th e  succes­
so r  co n stitu tes  th e  sam e ju rid ica l e n tity  a s  th e  p red e cesso r, p e rh a p s  in 
som ew hat d iffe ren t fo rm  (the  successor m erges w ith , o r  c o n stitu te s  a  
“m ere  continuation” of, th e  p redecesso r). U n d er th is  Section , a  p ro d ­
ucts  liability c la im an t h as  a recognized  claim  a g a in s t a  successo r for 
h arm  caused by  defective p rodu cts d is trib u ted  by th e  p re d e c e sso r in 
th e se  circum stances.

A m inority  o f ju risd ic tio n s  im pose liability on a  su ccesso r co rpo ra­
tion  based  on a b ro a d e r  concept o f continuation  of th e  business 
e n te rp rise , even w hen th e re  is no con tinu ity  of sh a reh o ld e rs , officers, 
o r d irec to rs. Som e co u rts  hold th a t  th e  continuation  o f a p re d e c e sso r’s 
p ro d u c t line by th e  successo r is suffic ien t to su p p o rt im position  of 
successo r liability  fo r h a rm  caused by  defec ts  in p ro d u c ts  sold before  
th e  a sse ts  tran sfe r .
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en tity  th a t did n o t m ake or d is tr ib u te  th e  defective p ro d u cts th a t  
caused harm  could b e  ju stified  only because  it  in c reases  th e  am o u n t o f 
m oney available post-acquisition  o u t o f w hich to  sa tisfy  p la in tiffs’ 
claims. B u t th a t  alone cannot be ju stifica tion  fo r su ccesso r liability. 
Thus, im posing liability  on th e  p iecem eal pu rch ase  of p rodu ctive  a sse ts  
would, fo r no com pelling reason , im pede th e  free  alienab ility  o f corpo­
ra te  asse ts , th e re b y  d iscourag ing  sh a reh o ld e r in v es tm en t o f capital 
and increasing  social costs.

Im posing  liability  on successo r co rpo ra tions co n stitu te s  accep tab le  
public policy w hen th e  successo r e ith e r  ag rees  to  b e  liable o r  is 
im plicated in th e  tr a n s fe r  of a sse ts  in  a  w ay th a t, w ith o u t such liability, 
would unfairly  deprive  fu tu re  p ro d u c ts  liability p lain tiffs o f th e  re m e ­
dies th a t would o th erw ise  have b een  available a g a in s t th e  p red ecesso r. 
Subsections (a) th ro u g h  (d) d escrib e  th e  typ es o f co rp o ra te  a sse t 
tran sfe rs  th a t have been  de te rm ined  to ju s tify  im posing liability  on th e  
successor. S ubsection  (a) recognizes th a t  con trac tua l p rom ises b y  th e  
successor to pay  su b seq u en t to r t  claim s, for w hich p rom ises th e  
successor has p resu m ab ly  been  com pensated , should  be honored. 
Subsection  (b) p rov ides th a t  w hen a  business en tity  m akes a  fra u d u ­
len t tra n s fe r  in w hich th e  tra n sfe re e  is im plicated, successo r liab ility  is 
ap p ro p ria te  fo r th e  sam e reason  th a t  liability w ould be im posed in 
favor of o th e r c red ito rs . T hus, a  p red e cesso r m ay  a rra n g e  an  a sse t 
tra n s fe r  a t an artific ia lly  deflated  price , accom panied b y  an a g re e m e n t 
by  th e  successor to  com pensate  e ith e r  th e  p red ecesso r, its  ow ners, o r 
its  m anagers in w ays th a t  escape easy  detection; o r  a  successo r m ay 
know ingly p a rtic ip a te  in  an  a s se t tr a n s fe r  coupled w ith  a  liqu idating  
dividend by th e  p red e cesso r to  its  sh a reh o ld e rs  fo r th e  p u rp o se  of 
leaving to r t  p la in tiffs w itho u t rem edy . I f  th o se  tra n s fe rs  a re  fra u d ­
u len t u n d e r applicable s ta te  law, im posing  to r t  liab ility  on th e  tr a n s fe r ­
ee fo r having know ingly p a rtic ip a ted  in such tra n s fe rs  is ju s tified .

Subsections (c) and  (d) deal w ith  successors th a t, in a  rea l sense , 
did produce and d is tr ib u te  th e  p ro d u c t th a t  caused th e  ha rm , tho ugh  
in a  som ew hat d iffe ren t o rgan izational form . S ubsection  (c) d eals  w ith  
th e  tra n s fe ro r  co rpo ra tion  th a t  m e rg e s  by law  o r  in  fac t in to  th e  
tran sfe ree , typ ically  w ith  no su o s tan tia l change in  co rp o ra te  m anage­
m en t o r  ow nership . Subsection  (d) concerns th e  tr a n s fe r  o f co rp o ra te  
a sse ts  in th e  co n tex t o f a  tran sac tio n  involving only a  change in 
o rgan izational form . In  bo th  th e se  situa tions, liability  fo r h a rm  caused  
by defective p ro d u c ts  d is trib u ted  prev iously  should b e  im posed on th e  
business en tity  th a t  em erg es  from  th e  transac tion . In  substance , if  n o t 
in form , th e  p o s t- tra n s fe r  en tity  d is tr ib u ted  th e  defective p ro d u c ts  and  
should be held responsib le  fo r th e m . I f  m ere  changes in fo rm  w ere  
allowed to  contro l substance , co rpo ra tions in tend in g  to  continue o p e ra ­
tions could periodically  w ash them selves clean of p o ten tia l liab ility  a t

Ch. 3 SUCCESSORS AND APPARENT MANUFACTURERS §  12
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practically zero cost, in sham transactions, and thereby unreasonably 
undermine incentives for producers and distributors to invest in 
product safety and unfairly deny tort plaintiffs adequate remedies 
when defective products later cause harm.

A small minority of courts have fashioned successor liability rules 
more advantageous to products liability claimants than the rales stated 
in this Section. Those minority rules, in effect, extend the “change in 
form only” exception just described to include circumstances in which 
the successor continues a product line previously distributed by the 
predecessor. The minority position is based on the belief that a 
successor who purchases productive assets should not be allowed to 
benefit from receiving the goodwill and reputation of the predecessor’s 
business without the burden of responding in tort to claims for harm 
caused by products sold by the predecessor prior to transfer. An 
argument advanced to support this minority view is that holding 
successors liable reduces the price that predecessors receive for 
transferring assets, thereby helping to strengthen incentives for the 
managers to invest in care before the transfer of the business.

This reasoning has proven unpersuasive to a substantial majority 
of courts that have considered the issue. Extending successor liability 
beyond the exceptions set forth in Subsections (a) through (d) would, 
in the judgment of most courts, be unfair and socially wasteful. Post­
transfer plaintiffs harmed by pre-transfer defects have a right to 
expect that a transfer of assets will not be allowed to prejudice 
financially their chances of satisfying a judgment; they have no 
legitimate claim that the transfer should increase those chances over 
what they would have been if no transfer had occurred. In the likely 
event that the successor is financially stronger than the predecessor, 
imposing a broader liability for pre-transfer product defects would 
unjustifiably increase the funds available to those injured by such 
defects compared with what would have been available to them if no 
transfer had taken place.

As courts have recognized, it would be difficult, and often impossi­
ble, to implement and administer a liability rale that attempted to limit 
post-transfer plaintiffs’ rights to an aggregate amount equal to the net 
value of the predecessor before transfer. Tort judgments are imposed 
independently of one another, in various jurisdictions; no central 
authority exists to assure that, in the aggregate, tort judgments do not 
exceed a predetermined total amount. Thus, the expanded successor 
liability rales in a minority of states, not limited to time-of-transfer net 
value, replace one risk of injustice—that the assets transfer may 
unfairly reduce plaintiffs’ recoveries in cases that do not satisfy the 
traditional exceptions (reflected in Subsections (a) through (d))—with 
another, possibly greater, injustice: that the transfer may give tort
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plaintiffs a windfall at the expense of companies who engage in asset 
transfer.- and, in turn, at the expense of the consuming public.

Moreover, a majority of courts have concluded that the substantial 
social costs of a more expansive liability rule would be incurred 
without actually benefiting very many tort plaintiffs. In most instanc­
es, the magnitude of future liability for products distributed pre­
transfer is difficult, if not impossible, to assess. As a majority of courts 
have recognized, the result of imposing successor liability as a general 
rule would be to depress the prices for transferred assets to the point 
that piecemeal disposition of assets, which clearly would not subject 
the buyers to liability, would be a preferable alternative to sale of the 

i  assets as part of a going concern. In that event, the products liability 
claimant harmed by a pre-transfer product defect would still run the 
risk of ending up with an uncollectible judgment. The benefits to 
society of preserving the predecessor’s assets as a going concern 
would be sacrificed, with no commensurate benefits to tort claimants.

And even if a more expansive successor liability rule did not 
invariably lead to piecemeal asset transfers, such a liability rule would 
depress the prices received for going-concem transfers to an extent 
that would threaten to undermine the objectives of the law governing 
corporations. One of the purposes served by the corporate structure is 
to provide limitation and certainty of risk to shareholders in order to 
encourage capital formation. Thus, the shareholders’ initial risk is 
limited to the value of their shares of stock and they are able to 
withdraw from an investment by sale of the stock without incurring 
future potential liability. A more expansive successor liability rule 
might threaten shareholders’ investments by significantly restraining 
corporate assets transfers, thereby tending to frustrate corporation 
law’s objective of encouraging shareholder investment.

Some critics of the majority rule argue that, when the successor 
continues to manufacture the same products as the predecessor, often 
under the same trademark, consumers have legitimate expectations 
that the successor will stand behind the predecessor’s products. Disap­
pointing these expectations is unfair, according to the critics, quite 
apart from the effects of successor liability upon the formation of 
capital. But this argument overlooks the reality that the predecessor’s 
products that cause harm in these cases were distributed prior to the 
assets transfer, when there could be no reliance by consumers on the 
financial viability of the successor. One cannot logically rely on post­
transfer expectations regarding the successor to justify the imposition 
of liability on the successor for pre-transfer distributions by the 
predecessor.
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c. Nonliability in the absence of special circumstances. In the 
absence of the circumstances described in Subsections (a) through (d), 
a successor company that buys productive assets from another compa­
ny is not liable for harm caused by a defective product sold or 
otherwise distributed by the predecessor prior to the successor’s 
acquisition of assets. When the assets are purchased piecemeal, the 
alleged successor did not “sell or distribute” the product under the 
liability rule stated in § 1; and attempts to establish continuation of 
the corporate entity are recognized only under the terms set forth in 
this Section. The successor is liable under §§ 1-4 for harm caused by 
defective products it sells after acquisition. In the absence of the 
circumstances described in this Section, however, the successor is not 
liable for defective products sold by another prior to that time.
Illus tra tions :

1. ABC Corp., which manufactures and sells lawn mowers, 
transfers all its assets to XYZ Corp., a manufacturing corporation 
with different officers, directors, and shareholders, for cash. ABC 
then dissolves, distributing the proceeds of the sale to its share­
holders. ABC complies with all statutes governing its dissolution, 
and none of the exceptions in this Section applies. XYZ retains 
most of ABC’s employees and managers and contii ues to manu­
facture lawn mowers, some of which are the same as previously 
manufactured by ABC. A defective lawn mower made and distrib­
uted by ABC prior to the transfer of assets to XYZ harms a user 
three years after the transfer. XYZ is not subject to liability for 
the harm to the user of the lawn mower.

2. TI same facts as Illustration 1, except that a defective 
lawn mower made and distributed by XYZ after the transfer of 
assets harms a user three years after the transfer. XYZ is subject 
to liability for the ham  to the user of the lam  mower.
cL Agreement for successor to assume liability. When the suc­

cessor agrees to assume liabilities for defective products sold by its 
predecessor, liability is imposed under Subsection (a) in accordance 
with the terms of the agreement. As a general matter, contract law 
governs the application of this exception. Courts have interpreted 
general statements that the successor agrees to assume the liabilities 
of the predecessor to include products liability claims even though the 
agreement makes no specific mention of products liability. However, 
assumption of products liability is not implied by the successor’s 
assumption of specific duties with regard to product service or replace­
ment.
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Illus tra tion :

3. The same facts as Illustration 1, except that the transfer- 
of-assets agreement contains a promise by XYZ to assume all of 
ABC’s liabilities. XYZ is subject to liability for the harm to the 
user of the lawn mower.
e. Fraudulent transfer in order to avoid debts or liabilities. 

Suhsection (b) incorporates by reference the relevant state law gov­
erning fraudulent conveyances and transfers. In contexts other than 
successor products liability, fraudulent transfers can be set aside on 
behalf of existing creditors of the transferor. In this context, fraudu­
lent transfers provide a basis for holding successors liable to post­
transfer tort plaintiffs. The fact that general creditors are pursuing 
remedies against the transferee does not prevent tort plaintiffs from 
pursuing remedies under Subsection (b). What constitutes a fraudulent 
conveyance or transfer is determined by reference to applicable state 
law.
Illus tra tion :

4. The same facts as in Illustration 1, except that the 
transfer of assets by ABC to XYZ is made as part of a plan 
between ABC and XYZ to leave tort claimants harmed by ABC’s 
defective products without enforceable remedies. If a transaction 
constitutes a fraudulent transfer under applicable state law, XYZ 
is subject to liability for harm to the user of the lawn mower.
f  Consolidation or merger. When statutory consolidation or 

merger of two corporations takes place, products liability devolves on 
the successor corporation under Subsection (c). A more difficult ques­
tion is whether, absent statutory merger, a de facto merger has taken. 
place. Local law governing de facto mergers is determinative. Whether 
a de facto merger under Subsection (c) has occurred generally de­
pends on whether: (1) there is a continuity of management, employees, 
location, and assets; (2) the successor corporation acquires the assets 
of the predecessor with shares of its own stock so that shareholders of 
the transferor corporation become shareholders of the transferee 
corporation; (3) the predecessor corporation ceases its ordinary busi­
ness operations immediately or shortly after the transfer of assets; 
and (4) the successor assumes those liabilities and obligations of the 
predecessor necessary for the uninterrupted continuation of the nor­
mal operations of the predecessor.
Illus tra tions:

■x The same facts as Illustration 1, except that the transfer 
of as sets is for stock in XYZ and constitutes a statutory merger of
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7. The same facts as Illustration 1, except that XYZ is a 
corporation with the same officers, directors, and shareholders as 
ABC. After the assets transfer, XYZ continues the same manufac­
turing and distribution operations as ABC did previously. If XYZ 
is determined to constitute a “mere continuation” of ABC under 
Subsection (d), XYZ is subject to liability to the user of the lawn 
mower.
h. Necessity for the predecessor to transfer all o f its assets and 

go out of business. Almost all of the reported decisions applying the 
bases of successor liability stated in this Section involve predecessors 
that transfer all of their assets to successors and then dissolve or 
otherwise cease operations. Indeed, the predecessor's termination is 
the circumstance that, as a practical matter, most often gives rise to 
the need for a post-transfer tort plaintiff to look to the successor for 
recovery. The exceptions set forth in Subsections (c) and (d), merger 
and continuation, most frequently have significance when the prede­
cessor has transferred all of its assets to the successor and, at least 
formally, has ceased to exist. But there is no reason that the excep­
tions set forth in Subsections (c) and'd) might not arise in connection

PRODUCTS LIABILITY Ch. 3

ABC and XYZ under applicable state law. XYZ is subject to 
liability to the user of the lawn mower.

6. The same facts as Illustration 1, except that the transfer 
of assets is for stock in XYZ, with which ABC redeems its own 
stock from its shareholders. ABC then ceases to operate its own 
business, which XYZ resumes with the same management and 
employees, at the same location. If it is determined under applica­
ble state law that a de facto merger between ABC and XYZ has 
occurred, XYZ is subject to liability for harm to the user of the 
lawn mower.
g. Continuation of the predecessor. The exception recognized in 

Subsection (d), referred to by many courts as the “mere continuation” 
exception, applies when there has been a formal redesignation of the 
predecessor corporate entity but little or no change in underlying 
substance. The most important indicia of continuation, in addition to 
the continuation of the predecessor’s business activities, are common 
identities of officers, directors, and shareholders in the predecessor 
and successor corporations. A minority of jurisdictions recognize a 
broader exception, referred to as the “continuity of enterprise” excep­
tion, that imposes liability on the successor for continuing the business 
activities of the predecessor even when the corporate form of the 
successor is different from the predecessor. This Section does not 
follow tnat minority position.
I llu s tra tio n :
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w ith  th e  t r a n s f e r  o f a  division o f a la rg e  com pany , leav in g  th e  c o m p an y  
in  ex is ten c e  a f te r  th e  tr a n s fe r .  A nd th e  ex cep tions in  S u b se c tio n s  (a) 
and  (b) could  a r is e  in  connection  w ith  t r a n s fe r s  involv ing  le s s  th a n  all 
o f  th e  p re d e c e s s o r ’s  a s s e ts  w h e re  th e  p re d e c e s so r  c o n tin u e s  in  ex is­
te n c e  a f te r  th e  tr a n s fe r .

i  R e la t io n s h ip  betiveen th e  ru le  i n  th is  S e c tio n  a n d  th e  su c c es­
s o r ’s  in d e p e n d e n t d u ty  to w a rn .  T h is  S ection  d ea ls  w ith  a  su c c e s so r’s 
liab ility  fo r  h a rm  cau sed  by  th e  p re d e c e sso r’s  d e fec tiv e  p ro d u c ts  a n d  is 
n o t p re m ise d  on p o s t- tra n s fe r  w ro n g d o in g  b y  th e  su c c e s so r  itse lf . F o r  
th e  ru le s  g o v e rn in g  th e  liab ility  o f  a  su c c esso r fo r  i ts  ow n p o s t- t r a n s fe r  
fa ilu re  to  w a rn  its  p re d e c e s so r’s cu sto m ers , se e  § 13.

R E P O R T E R S ’ NOTE

C om m ent b. Rationale. In a much- 
cited case, Polius v. C lark Equip. Co., 
802 F.2d 75 (3d Cir.1986) (applying 
Virgin Islands law), the  court stated 
th a t the imposition of successor liabil­
ity or. a company th a t has merely 
purchased the  assets of a  predecessor 
for cash and does not otherwise fall 
within the sta ted  exceptions would 
encourage the  dissolution of a  finan­
cially troubled corporation by piece­
meal sale of asse ts ra th e r  than as a 
going business concern. In this event 
the plaintiff would not be able to 
reach the asse ts when the accident 
occurred years a fte r dissolution. The 
end resu lt would be the  needless de­
struction of an ongoing business en­
terp rise  with no net advantage to 
anyone. O ther courts have observed 
th a t the  imposition of successor liabil­
ity  on small corporations could spell 
financial d isaster to them. See, e.g., 
B ernard  v. Kee Mfg. Co. Inc., 409 
So.2d 1047 (Fla.1982); DeLapp v. 
X tram an Inc., 417 N.W.2d 219, 221 
(Iowa 1987); N issen Corp. v. Miller, 
594 A.2d 564, 570 (Md.1991); Niccum 
v. H ydra Tool Corp., 438 N.W.2d 96, 
100 (Minn.1989). These courts have 
concluded th a t the  imposition of s tric t 
liability on successor corporations is 
inconsistent with the principle of

products liability law th a t im poses re ­
sponsibility on the party  who created 
the risk and was in a position to 
prevent its occurrence. See also John­
ston v. Amsted Indus., Inc., 830 P.2d 
1141 (Colo.CtA.pp.1992); Downtowner 
v. Acrometal Prods., Inc., 347 N.W.2d 
118 (N.D.1984); F ish  v. A m sted In­
dus., Inc., 376 N.W.2d 820, 827 (Wis.
1985).

Corporate successor liability has 
been the subject of considerable law 
review comm entary. See, e.g., Phil­
lips, Product Continuity and Succes­
sor Corporation Liability, 58 N.Y.U. 
L. Rev. 906 (1983) (the article  con­
tains an exhaustive listing of law re­
view literature; au thor supports the 
“product line” exception); Green, Suc­
cessor Liability: The Superiority  of 
S tatutory Reform to P ro tec t Product 
Liability Claimants, 72 Cornell L. 
Rev. 17 (1986) (criticizing the  ratio­
nale offered by courts and comm enta­
tors in support of the  liability based 
on "product line" or “continuity of 
business enterprise" and suggesting a 
statu tory  solution to the  problem  by 
requiring dissolving corporations to 
provide products liability plaintiffs 
with adequate protection); Note, A 
Policy Analysis of a Successor Corpo­
ration’s Liability for I ts  P redecessor’s
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Defective P roducts When the Succes­
sor H as Acquired the Predecessor’s 
A ssets for Cash, 71 Marq. L. Rev. 
815 (1982) (au thor criticizes the ratio­
nale offered to support expansive 
rules im posing liability on successor 
corporations and suggests expansion 
of independent duty to w arn and 
fraudulent transfer category when 
the successor had actual or construc­
tive knowledge of product defects); 
Rogala, Non traditional Successor 
P roduct Liability: Should Society Be 
Forced to  Pay  the Cost?, 68 U. Det. 
L. J .  37 (1990) (economic analysis 
supports the  retention of the  four 
basic exceptions and the rejection of 
“product line” nd “continuity of en­
te rp rise” theories); Comment, Succes­
sor Liability: The Debate Over the 
C ontinuity of E nterprise  Exception in 
Ohio Is  Really No Debate a t All, 21 
Ohio N.L. Rev. 297 (author criticizes 
both “p roduct line" and “continuity of 
en terp rise” exceptions and predicts 
th a t Ohio will follow four traditional 
exceptions). Much of the law review 
com m entary supports liberalizing the 
rules im posing A bility  on corporate 
successors. T he articles acknowledge, 
however, the  overwhelming judicial 
rejection of th e  liberalizing rules. I t  is 
in teresting  th a t, a fter an eariv  sp u rt 
of cases in the  late 1970s and early 
1980s arguing  for more expansive lia­
bility, courts have refused to impose 
liability unless the plaintiff is able to 
come within the  four traditional ex­
ceptions. See Green, Successors and 
CERC LA : T he Im perfect Analogy to 
Products Liability and an A lternative 
Proposal, 87 Nw. U. L. Rev. 897, 909- 
10 (1993); H enderson and Eicenberg, 
The Q uiet Revolution in P roducts Li­
ability: An Em pirical Study of Legal 
Change, 37 UCLA L. Rev. 479, 492 
and n.64 (1990).

Several courts and com m entators 
have recognized th a t the problem s 
se t forth in this Comm ent can best be 
addressed by legislation. F o r an in­
sightful analysis and recom m enda­
tion, see Green, Successor Liability:
The Superiority of S ta tu to ry  Reform 
to P ro tect P roduct Liability Claim­
ants, 72 Cornell L. Rev. 17 (1986) 
(criticizing the  rationale offered by 
courts and com m entators in support 
of liability based on “product line” or 
"continuity of business enterp rise" 
and suggesting a statu tory  solution to  
the problem  by requiring dissolving 
corporations to provide products-lia- 
bility plaintiffs with adequate protec­
tion). Courts have repeatedly es­
poused the sam e view. See, e.g., F ish  
v. Amsted Indus., Inc., 376 N.W.2d 
820, 829 (Wis.1985):

We conclude th a t the legislature is 
in a be tte r position to make broad 
public policy decisions in actions 
based on products liability law. [Ci­
tation omitted]. The questions con­
cerning the  effect on the manufac­
tu ring  business, the potential size 
and economic streng th  of successor i
corporations, the  availability of 
commercial insurance and the cost 
of such insurance are all questions 
th a t . . .  the  legislature is in a be t­
te r  position to ascertain.

A sim ilar sentim ent was expressed in 
Leannais v. Cincinnati, Inc., 565 F.2d 
437, 441 (7th Cir.1977):

In recen t years, for a variety of 
reasons, m any have thought it nec­
essary  to  tu rn  to the courts in 
search of solutions to social prob­
lems. Courts a re  ill-equipped, how­
ever, to  balance equities among fu-
tu re  plaintiffs and defendants  a
[SJuch broad public policy issues 
are  best handled by legislatures 
with the ir comprehensive machin­
e ry  for public input and debate.
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See also M yers v. Putzm eister, Inc., 
59G N.E.2d 764 (Ill.App.1992); Welco 
Indus, v. Applied Co., 617 N .E.2d 
1129 (Ohio 1993); Nguyen v. Johnson 
Mach. & P ress Corp., 433 N.E.2d 
1104 (Ill.App.Ct.1982); Holifield v. 
Setco Indus., Inc., 168 N.W.2d 177 
(Wis.1969), overruled on other 
grounds, Hansen v. A.H. Robins, Inc., 
335 N.W.2d 578 (Wis.1983).

One possible sta tu to ry  approach 
m ight be to require th a t whenever a 
product m anufacturer transfers a 
business or a product line as a  going 
concern, some form of bond or o ther 
security m ust be posted by the  p rede­
cessor m anufacturer in an am ount 
not to exceed the net value of the 
predecessor a t time of transfer. The 
value of the bond or o ther security  
would be available to fu ture to rt 
plaintiffs to satisfy claims for h a m  
caused by previously distributed  de­
fective products. The posting of such 
a security would, under term s of the  
statu te , protect the  successor from 
future liability for previously d istrib­
uted products in excess of the  value 
of the security. Presum ably, obli­
gations on the  bond would be limited 
in time. F u tu re  plaintiffs injured by 
products previously distributed by 
the  predecessor would be no worse 
off financially than if the tran sfe r of 
assets had not occurred. The limit 
based on the  value of the  predecessor 
a t the  time of transfer, with an appro­
priate time limit, would ren d er more 
calculable the am ount of the security 
required, in contrast to the  difficulty 
of calculating future liabilities without 
such limits under the more expansive 
successor liability ru les applied in a 
minority of jurisdictions. The value of 
the predecessor's product line as a 
going concern, w henever th a t value 
exceeds the  cost of the security 
against future liability, would be p re ­

served w ithout allowing th e  tran sfer 
of assets to  prejudice to r t plaintiffs’ 
chances of recovery.

Com m ent c. N onliab ility  in  the ab­
sence o f  special circumstances. The 
following jurisdictions have limited 
the liability of successor corporations 
to the four exceptions se t forth  in 
§ 12 and would reject both th e  “con­
tinuity of en terprise” approach (Tur­
ner v. Bituminous Cas. Co., 244 
N.W.2d 873 (Mich.1976)) and the 
"product line” exception (Ray v. Alad 
Corp., 560 P.2d 3 (Cal.1977)). See, 
e.g., A rkansas (Swayze v. A.O. Smith 
Corp., 694 F.Supp. 619, 623 (E.D-Ark.
1988); Reed v. A rm strong C ork Co., 
577 F.Supp. 246, 247-^18 (E.D.Ark.
1983)); Colorado (Florom v. Elliott 
Mfg., 867 F.2d 670 (10th Cir.1989) 
(applying Colorado law); Johnston  v. 
Amsted Indus., Inc., 830 P.2d 1141 
(Colo.Ct.App.1992)); F lorida (B ernard  
v. Kee Mfg. Co., 409 So.2d 1047 (Fla. 
1982)); Georgia (Bullington v. Union 
Tool Corp., 328 S.E.2d 726 (Ga.1985)); 
Illinois (Gonzalez v. Rock Wool E ng’g 
& Equip. Co., 453 N .E .2d 792 (111. 
App.Ct.1983); Domine v. F u lto n  Iron 
W orks, 395 N.E.2d 19 (IU.App.Ct 
1979)); Iowa (Pancratz v. Monsanto 
Co., 547 N.W.2d 198 (Iowa 1996)); 
Kentucky (Conn v. F ales Div. o f Ma- 
thewson Corp., 835 F.2d 145 (6th Cir. 
1987) (applying Kentucky law)); Ma­
ryland (Nissen Corp. v. M iller, 594
A.2d 564 (Md.Ct.Spec.App.1991));
M assachusetts (Guzman v. MRM/E1- 
gin, 567 N .E.2d 929 (Mass.1991)); 
M innesota (Costello v. U nipress 
Corp., No. C6-95-2341, 1996 WL 
106215 (M inn.CtApp., M ar. 12, 1996); 
Cooper v. Lakewood E ngineering & 
Mfg. Co., 45 F.3d 243 (8th Cir.1995) 
(applying Minnesota law)); Missouri 
(Bozel! v. H  & R 1871, Inc., 916 
F.Supp. 951 (E.D.Mo.1996); Wallace 
v. DorBey Trailers Southeast, Inc.,



§12 PRODUCTS LIABILITY Ch. 3

•MM • H>

i J I

linn
■::n>

849 F.2d 341, 343 (8th Cir.1988) (ap­
plying Missouri law)); N ebraska 
(Jones v. Johnson Mach. & P ress Co., 
320 N.W.2d 481 (Neb.1982)); N orth  
Carolina (Budd T ire Corp. v. Pierce 
Tire Co., Inc., 370 S.E.2d 267 
(N.C.Ct.App.1988); Comment, Be­
yond Budd Tire: Exam ining Corpo­
rate  Successor Liability in N orth  
Carolina, 30 W ake F o res t L. Rev. 889 
(W inter 1995)); N orth D -ko ta  (Down­
towner Inc. v. Acrometal Prods., Inc., 
347 N.W.2d 118 (N.D.1984)); Ohio 
(Welco Indus., Inc. v. Applied Co., 
617 N .E.2d 1129 (Ohio 1993)); Okla­
homa (Goucher v. Parm ac, Inc., 694 
P.2d 953 (O kla.C tA pp.1984)); South 
Dakota (H am aker v. K enw el-Jackson 
Mach., Inc., 387 N.W.2d 515 (S.D.
1986)); Texas (Griggs v. Capitol 
Mach. W orks, Inc., 690 S.W.2d 287 
(Tex.Ct.App.1985); M udgett v. Pax­
son Mach. Co., 709 S.W.2d 755 (Tex. 
Ct.App.1986)); V erm ont (Ostrowski v. 
H ydra-Tool Corp., 479 A_2d 126 (Vt.
1984)); Virginia (H arris v. T.I., Inc., 
413 S.E.2d 605 (Va.1992)); W est Vir­
ginia (Jordan v. Ravenswood Alumi­
num Corp., 455 S.E.2d 561 (W.Va. 
1995) (per curiam)); W isconsin (Fish 
v. Am sted Indus., Inc., 376 N.W.2d 
820 (Wis.1985)); D istrict o f Columbia 
(LeSane v. H illenbrand Indus., 791 
F.Supp. 871, 873-74 (D.D.C.1992) (ap­
plying D istrict of Columbia law)); Vir­
gin Isla ds (Polius v. C lark  Equip. 
Co., 802 F.2d 75 (3d Cir.1986, V. I.)). 
Only a few sta tes ap p ear to have 
adopted liability based on the  succes­
sor corporation’s continuation of the 
predecessor’s line of products: Cali­
fornia (Ray v. Alad Corp., 560 P.2d 3 
(Cal.1977)); New Je rse y  (Ram irez v. 
Amsted Indus., 431 A.2d 811 (N.J. 
1981); (but see possible lim it to "prod­
uct line" exception recognized in dicta 
in Leo v. K err-M cG ee Chem. Corp., 
37 F.3d ° r , ,00-01 (3d Cir.1994) (ap­
plying New Je rsey  law) (" I t seems

apparen t that, except perhaps in de­
sign defect cases, a defect in a  prod­
uct when the m anufacturer distribut­
ed the product is likely to m anifest 
itself and cause injury within a rea ­
sonable time afte r the product is 
manufactured. Accordingly, as a prac­
tical m atter, successor liability under 
R am irez  is likely to be imposed in 
m ost cases, if  a t all, for a limited 
period.”)); New Mexico (Garcia v. Coe 
M anufacturing Co., 933 P.2d 243 
(N.M.1997)); Pennsylvania (Dawejko 
v. Jorgensen  Steel Co., 434 A.2d 106 
(Pa.Super.Ct.1981)); Bogart v. Phase 
I I  P asta  Machs., Inc., 817 F.Supp. 
547 (E.D.Pa.1993)); W ashington
(M artin v. A bbott Labs., 689 P.2d 368 
(Wash.1984); Fox v. Sunm aster 
Prods., Inc., 821 P.2d 502 (Wash.Ct. 
App.1991) (the continued product line 
m ust be the one th a t harm s the plain­
tiff)). Although the product line ex­
ception is still theoretically viable in 
Pennsylvania, if  a plaintilf has a pos­
sible rem edy against the  predecessor, 
a  recen t opinion held the exception 
could not be invoked. LaFountain v. 
W ebb Indus. Corp., 951 F.2d 544 (3d 
Cir.1991).

In an earlier d ra ft of these R eport­
e rs ’ Notes, N ew  Jersey  was catego­
rized as a jurisdiction tha t employs a 
very liberal te s t  for corporate succes­
sor liability, a te s t premised on max­
imizing recovery ra th e r  than on evi­
dence of express agreem ent to be 
liable or substantial deprivation of 
rem edies for plaintiffs against the  
predecessor corporation. In support 
of this position Pacius v. Therm troll 
Corp., 611 A.2d 153 (N.J.Su- 
per.C t.Law  Div.1992), was cited. In 
th a t case, the court held th a t any  
tran sfer of asse ts  or use of the p rede­
cessor's goodwill entailed a de facto 
m erger that, in. tu rn , triggered suc­
cessor liability. Id. a t 157. E laborat-

218



Ch. 3 SUCCESSORS AND APPARENT MANUFACTURERS § 12
ing on the policy underlying th is hold­
ing, the  Pacius court quoted Rawlings 
v. DM Oliver Inc., 159 C al.R ptr. 119, 
124 (1979) for the following proposi­
tion:

Fundam ental fairness has been 
sought through a balancing of the 
rights of the injured p a rty  against 
the  righ ts of those engaged in busi­
ness, including the  la tte r 's  reason­
able commercial expectations. Plac­
ing the economic burden  on those 
best able to pay  for those costs, 
while perm itting the tran sfer to 
those m ost culpable is consistent 
w ith the equitable considerations 
inheren t in the resolution of the 
difficult problems which have been 
judicially posed. The th ru s t from 
our high court as a m a tte r of first 
p riority  has been to m a xim ize  re­
covery for' the victim .

Id. a t  157 (emphasis added).
Recently, however, New Je rse y  has 

reigned in the “deep pocket” ap­
proach se t forth above by the  Pacius  
court. In Saez v. S & S C orrugated 
Paper Machinery Co., 695 A.2d 740 
(N.J.SuperA.pp.Div.1997), the court 
expressed disagreem ent both with 
the  decision of the P acius  court and 
with this R estatem ent’s earlier char­
acterization of New Je rsey  law. The 
court first noted tha t, in contrast to 
the holding in P acius , in o rder for a 
successor corporation to be liable un­
der New Jersey  lav/, the  corporation 
m ust not only benefit from the prede­
cessor's goodwill b u t m ust also con­
tinue to  m anufacture the predeces­
sor’s product. Id a t 16. Moreover, the 
court stated  tha t the  question to an­
sw er in determ ining w hether succes­
so r liability has been triggered is “not 
w hether there  was ‘any benefit th a t 
the  successor obtain[ed] from the ac­
quisition of the assets of its predeces­
sor’ o r if the successor elim inated a

com petitor [since] [s]o broad a  te s t 
would be no te s t a t all.” Id.

Several o ther jurisdictions have im ­
posed liability based on a continua­
tion of the  predecessor’s business 
even when there  was no stock tra n s­
fer o r a common identity  of corporate 
directors. See, e.g., A ndrew s v. John
E . Sm ith’s Sons, Co., 369 So.2d 781, 
785 (Ala.1979); T u rn e r v. Bitum inous 
Cas. Co., 244 N.W.2d 873 (Mich.1976); 
M acCleery v. T.S.S. Retail Corp., 882
F.Supp. 13 (D.N.H.1994).

C om m ent d. A greem ent fo r  succes­
sor to assum e liab ility .

1. For general authority  th a t 
agreem ents to assum e liability will be 
enforced in favor o f plaintiffs w ith 
products liability claims, see cases c it­
ed in the R eporters’ N ote to  Com­
m en t c.

2. General assum ption of a p rede­
cessor's liability, even without specific 
mention of products liability, will be 
in terpreted  to include liability for 
products liability claims. See, e.g., 
Bouton v. L itton Indus., Inc., 423 
F.2d 6-13 (3d Cir.1970) (applying N ew  
York law); Grugan v. BBC Brown 
Boveri, Inc., 729 F.Supp. 1080 
(E.D.Pa.1990). I f  th e  contractual obli­
gation as to the  successor’s assum p­
tion of products liability is sub ject to  
conflicting in terpretations, the  issue 
is for the tr ie r  of fact. See, e.g., Gee 
v. Tenneco, Inc., 615 F.2d 857, 862-63 
(9th Cir.1980) (applying California 
law); Florom v. E llio tt Mfg., 867 F.2d 
570, C74—76 (10th Cir.1989) (applying 
Colorado law); Davis v. Loopco In ­
dus., Inc., 609 N .E .2d 144 (Ohio 
1993).

3. C ontractual agreem ents by the  
successor to  repair o r service a prod­
uct sold by the  predecessor do not 
am ount to an agreem ent to  assum e 
products liability for in juries caused
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by the predecessor’s defective prod­
ucts. See, e.g., Schwartz v. M cGraw- 
Edison Co., 92 Cal.Rptr. 776 (Cal.Ct. 
App.1971) (disapproved on other 
grounds in Ray v. Alad Corp., 560 
P.2d 3 (Cal.1977)); Shane v. Hobam, 
Inc., 332 F.Supp. 526 (E.D.Pa.1971) 
(applying New York law). W hether 
agreem ents to service a predecessor’s 
products may create an independent 
duty to warn about defects is dis­
cussed in connection with § 13.

Comment e. F raudulent transfer  
in  order to avoid debts or liabilities. 
F or the  reason se t forth in the Com­
ment, this exception has rare ly  been 
used to  impose successor liability for 
products liability claims. However, in 
Schmoll v. AC & S, Inc., 703 F.Supp. 
868 (D.C.Or.1988), the court found 
th a t a complex corporate res tru c tu r­
ing was undertaken to avoid both 
pending and future liability to p e r­
sons who w ere certain to suffer as­
bestos-related illness and was thus 
the functional equivalent of a fraudu­
lent transfer. See also Morgan v. C a­
valier Acquisition Corp., 432 S.E.2d 
915 (N.C.Ct.App.1993) (reversing
sum mary judgm ent when plain tiffs 
evidence raised a question of fact as 
to w hether the  defendant had pu r­
chased assets from the predecessor 
corporation in o rder to avoid credi­
to rs’ claims); Budd T ire Corp. v. 
Pierce T ire Co., 370 S.E.2d 267 
(N.C.Ct.App.1988); Mullen v. Alarm- 
guard of Delmarva, Inc., No. CIV. A. 
90C-11-40-1-CV, 1993 W L 258696 
(Del.Super.Ct., Ju n .1 6 ,1993)

A much closer question is w hether 
a successor corporation’s actual or 
constructive knowledge th a t the  p re ­
decessor’s products are defective and 
likely to cause injury in the fu ture  is 
sufficient to  ren d er the transaction 
sufficiently tainted so as to come 
within the  um brella of th is exception.

There is little authority on the issue. 
In  Nissen Corp. v. Miller, 594 A.2d 
564, 569 n. 2 (Md.1991), the court 
noted th a t either knowledge of pend­
ing claims or knowledge of product 
defects m ight be sufficient to expose 
a successor liability since either 
would p u t in question the bona fides 
of the transaction.

Com m ent f  Consolidation or  
merger. F o r a discussion of w hat con­
stitu tes a “de facto merger," see 
F letcher, Cyclopedia Corporations, 
§ 7124,20; American Law of Products 
Liability § 7:10; F rum er and F ried ­
man, P roducts Liability § 7.04[5]; 
Comment, Successor Liability: The 
Debate Over the Continuity of E n te r­
prise Exception in Ohio Is Really No 
Debate a t  All, 21 Ohio N.L. Rev. 297, 
313 nn.136-137 (1994) (describing de 
facto m erger and "m ere continuation’’ 
doctrines). When the successor pur­
chases the assets of the predecessor 
for cash, a  de facto m erger will not be 
found to have occurred. See, e.g., 
Travis v. H arris Corp , 565 F.2d 443, 
447 (7th Cir.1977) (applying Indiana 
law); Jordan  v. Hawker Dayton 
Corp., 62 F.3d 29 (1st Cir.1995) (ap­
plying M aine law); Niccum v. H ydra 
Tool Corp., 438 N.W.2d 96 (Minn.
1989); llam ak er v. Kenwel-Jackson 
Mach., Inc., 387 N.W.2d 515, 518 
(S.D.1986); Leannais v. Cincinnati, 
Inc., 565 F.2d 437, 439-40 (7th Cir. 
1977) (applying Wisconsin law). Only 
courts applying the "continuity of en­
terp rise” exception will impose liabili­
ty  when the  successor corporation 
purchased the assets of the predeces­
sor for cash and there  is evidence of 
continuity of the original business. 
See R eporters’ N ote to Comment c.

C om m ent g. C ontinuation o f the 
predecessor. F or a discussion of the 
“m ere continuation" exception, see 
Fletcher, Cyclopedia Corporations
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§ 7124.10; American Law of P roducts 
Liability § 7:14; F rum er and F ried ­
m an § 7.04[4]. Also see Winch v. 
Y ates Am. Mach. Co., Inc., 613 
N.Y.S.2d 980 (N.Y~App.Div.l994);
Swayze v. A.O. Smith Corp., 694 
F.Supp. 619 (E.DArk.1988); Florom  
v. E llio tt Mfg., 867 F.2d 570, 578 n. 3 
(10th Cir.1989) (applying Colorado 
law); Johnston v. Amsted Indus., Inc., 
830 P.2d 1141, 1146 (Colo.Ct.App. 
1992); Nissen Corp. v. Miller, 594 
A.2d 564, 567 (Md.1991); T ucker v. 
Paxson Mach. Co., 645 F.2d 620 (8th 
Cir.1981) (applying Missouri law); 
Chemical Design, Inc. v. American 
S tandard , Inc., 847 S.W.2d 488 (Mo. 
Ct.App.1993); U.S. v. A tlas M inerals 
& Chem., Inc., 824 F.Supp. 46 
(E.D.Pa.1993); H am aker v. K enw el- 
Jackson Mach., Inc., 387 N.W.2d 515, 
518 (S.D.1986).

In analyzing continuation ques­
tions, some courts require purchase 
of stock or other benchm arks in or­
d e r  to establish the requisite continu­
ity. See, e.g., Gehin-Scott v. Newson, 
Inc., 848 F.Supp. 585 (E.D.Pa.1994); 
Pancra tz  v. Monsanto Co., 547 
N.W.2d 198, 201 (Iowa 1996) (”[t]he 
exception has no application w ithout 
proof of continuity of m anagem ent

and ownership between th e  predeces­
sor and successor corporations”); 
H arris v. T.I., Inc., 413 S.E.2d 605 
(Va.1992) (also requiring  a common 
identity of officers, directors, and 
stockholders). O ther courts deny a 
m erger if no tran sfer o f assets has 
taken place, as in C arreiro  v. Rhodes 
Gill & Co., 68 F.3d 1443 (1st Cir. 
1995). Contra, Jordan  v. H aw ker 
Dayton Corp., 62 F.3d 29 (1st Cir. 
1995) (applying Maine law) (holding 
th a t purchase of assets is not suffi­
cient to w arran t a finding of a  de 
facto m erger); Lemelle v. Universal 
Mfg. Corp., 18 F.3d 1268 (5th Cir. 
1994) (applying Louisiana law). But 
several o th er s ta te s  have im posed lia­
bility based on a continuation of the 
predecessor’s business even when 
there  was no stock transfer o r com­
mon identity  of corporate directors. 
See, e.g., Andrews v. John  E . Sm ith’s 
Sons, Co., 369 So.2d 781, 785 (Ala. 
1979); T u rn e r v. Bitum inous Cas. Co., 
244 N.W.2d 873 (Mich.1976); MacC- 
leery v. T.S.S. Retail Corp., 882 
F.Supp. 13 (D. N.H. 1994). See gener­
ally Sweatland v. P ark  Corp., 587 
N.Y.S.2d 54 (N.Y.App.Div.1992).

§ 13. Liability of Successor for H arm  Caused by Successor’s 
Own Post-Sale F ailu re to W arn 

(a) A successor corporation or o ther business en tity  
th a t acquires assets of a  predecessor corporation o r o ther 
business entity, w hether or not liable under th e  rule 
stated in § 12, is subject to liability for harm  to persons 
or property caused by th e  successor’s failu re to  w arn o f a 
risk created by a product sold or distributed by the prede­
cessor if:

(1) the successor undertakes or agrees to provide 
services for m aintenance or repair of the product o r 
enters into a  sim ilar relationship with purchasers o f 
the predecessor’s products giving rise to actual o r 
potential economic advantage to  the successor, and

Ch. 3 SUCCESSORS AND A PPA R E N T  M A N U FA C TU RER S § 13



A L A S K A  A C A D E M Y  O F  T R I A L  L A W Y E R S  
8 1 3  W e s t  T h ird  A v e n u e ,

A n c h o r a g e ,  A la s k a  99501  
9 0 7 .2 5 8 .4 0 4 0

R E S P O N S E  T O  H O U S E  B I L L  4 9 9

T h e  A la s k a  A c a d e m y  o f  T r ia l  L a w y e rs  and  the  A la s k a  A c tio n  T r u s t  o p p o s e  
H o u se  B ill  4 9 9 .  T h is  bill e ra se s  s u c c e s s o r  l iab il i ty  in A la s k a  and  d o e s  s o  r e t ro a c t iv e ly .  
T h is  c h a n g e  in p u b lic  p o l i c y  is o n e  tha t  w ill  e n s u re  in ju red  c i t izen s  o f  A la s k a  w il l  h a v e  
n o  rec o u rse  a g a in s t  n e g l ig e n t  b u s in e s s e s  tha t  h a v e  c h a n g e d  hands .  T h e  S u p r e m e  C o u r t  o f  
A la s k a  has  a d o p te d  the  s u c c e s s o r  l ia b il i ty  s ta n d a rd  b ec au se  it is the  ru le  o f  la w  th a t  is 
m o s t  p e r s u a s iv e  in l igh t  o f  p re c e d e n t ,  r e a so n ,  a n d  po licy .

S u c c e s s o r  l iab il i ty , w h ic h  th is  b ill  e ra ses ,  is p a r t  o f  p ro d u c ts  l ia b i l i ty  law . I f  a 
c o m p a n y  p u ts  a  d e fe c t iv e  p r o d u c t  on  the  m a rk e t ,  it is tha t  c o m p a n y  th a t  s h o u ld  b e a r  th e  
c o s t  o f  the  in ju r ies  the  p ro d u c t  c a u se s ,  no t  the  in ju red  p e rso n . T h is  bill u n d e r m in e s  the  
p r in c ip le s  th a t  go v ern  p ro d u c ts  l iab il i ty  law .

G e n e ra l ly ,  w h e n  o n e  c o m p a n y  se l ls  all its a sse ts  to a n o ther ,  th e  a c q u i r in g  
c o rp o ra t io n  is  no t  l iab le  fo r  the  d eb ts  a n d  l iab il i t ie s  o f  the  se l l in g  c o m p a n y .  T h e r e  a re  
e x c e p t io n s ,  h o w e v e r ,  a n d  th is  bill e n c o u ra g e s  the  u se  o f  m ere  “c o n t in u a t io n  o f  b u s i n e s s ” 
t ra n sfe rs  a n d  o th e r  s h a m  t ra n sa c t io n s  u s e d  to d ec e iv e .  A n  e x a m p le  o f  an a l lo w a b le  a c t io n  
u n d e r  this b ill  m ig h t  b e  the  sa le  o f  E n r o n ’s a c c o u n ta n c y  firm , A r th u r  A n d e r s o n ,  in w h ic h  
th e  l iab il i t ie s  b ro u g h t  on  b y  A r th u r  A n c r s o n ’s e g re g io u s  and  illegal a c t io n s  w e re  
u n a c q u ire d  b y  the  p u rc h a s in g  c o m p a n y .

H o n e s t  b u s in e s s e s  a t t e m p t in g  to  b u y  o r  sell w ill  n e g o b a te  a  ra t io n a l  p r ic e  th a t  
tak es  a c c o u n t  o f  any  p o te n t ia l  c la im s;  a n y  in c rem en ta l  in su ran ce  p r e m iu m s  th en  b e c o m e  
p a r t  o f  th o s e  n eg o t ia t io n s .  A n y  c la im s  to  the  c o n tra ry  a re  m e re  s p e c u la t io n  a n d  c a n n o t  
o u tw e ig h  the  po ten tia l  fo r  h a rm  to  A la s k a n s .

In a d d i t io n ,  the  a p p l ic a b i l i ty  c la u s e  o f  th is  leg is la t io n ,  w h ich  m a k e s  th is  b il l  a p p ly  
to any  b u s in e s s  d is p o s i t io n  “ be fo re ,  on ,  o r  a f te r” the  e ffe c t iv e  d a te  is p o te n t i a l ly  in 
c o n f l ic t  w ith  th e  federa l  c o n s t i tu t io n  u n d e r  the  im p a i rm e n t  o f  c o n t r a c ts  c la u se .



Comment on HB 499

S u b j e c t :  C o m m e n t  o n  H B  4 9 9
D a te :  M o n ,  18 M a r  2 0 0 2  14 :24:15  -0 9 0 0  

F r o m :  K im b e r le e  C o lb o  < K A C @ h t la w .c o m >
T o :  '" R e p re .s e n ta t iv e _ N o rm a n _ R o k e b e rg @ le g is .s ta te .a k .u s" '  < R e p re s e n ta t iv e _ N o rm a n _ R o k e b e rg @ l<  

'" R e p re se n ta t iv e _ S c o t t_ O g a n @ le g is .s ia te .a k .u s " '  < R e p re s e n ta t iv e _ S c o t t_ O g a n @ le g is . s t a te .a k .u s : 
"’R e p re s e n ta t iv e _ Je a n n e t te _ Ja m e s@ le g is .s ta te .a k .u s '"  < R e p r e s e n ta t iv e _ J e a n n e t t e _ J a m e s @ le g is .s  
' " R e p re se n ta t iv e _ J o h n _ C o g h i l l@ le g is .s ta te .a k .u s " '  < R e p r e s e n ta t iv e _ J o h n _ C o g h i l l@ le g is . s ta te .a k  
'"R e p re se n ta t iv e _ K c v in _ M e y e r@ le g is .s ta te .a k .u s " '  < R e p re s e n ta t iv e _ K e v in _ M e y e r@ le g is .s ta te .a l  
" 'R e p re se n ta t iv e _ E th a n _ B e rk o w itz @ le g is .s ta te .a k .u s '"  < R e p re s e n ta t iv e _ E th a n _ B e r k o w i tz @ le g i s  
"’R e p re s e n ta t iv e _ A lb e r t_ K o o k e s h @ le g is .s la te .a k .u s " '  < R e p r e s e n ta t iv e _ A lb e r t_ K o o k e s h @ le g i s .s  

C C :  " 'H e a th e r_ N o b re g a @ le g is .s ta te .a k .u s '"  < H e a th e r_ N o b re g a @ le g is .s t a te .a k .u s >

My name is Kimberlee Colbo and I am a member of Hughes Thorsness Powell 
Huddleston & Bauman, attorneys for Allstate Insurance Company and Certain 
Underwriters at Lloyd's of London, the insurers for Western Auto Supply 
Company in the matter involving an injury to Kevin Taylor and a claim for 
successor liability against Savage Arms, Inc. I am writing to urge you to 
vote against HB 499 as currently proposed.

Summary of Lawsuit Involving Claims Against Savage Arms

Savage Industries, Inc. manufactured a Stevens Model 125, .22 caliber rifle
in July, 1982. In November, 1992, Western Auto Supply Company ("Western 
Auto") sold the rifle to a retail store in Bucksport, Maine. In 
approximately December, 1986, Jack Taylor purchased the rifle from The Swap 
Shop in Soldotna, Alaska for his son. On April 8, 1989, 11 year old Kevin 
Taylor was severely injured when the rifle fell apart in his hands and he 
was shot in the head near Nikiski, Alaska.

In late 1990, a lawsuit was filed on Kevin's behalf. On May 13, 1992,
Western Auto filed a third-party complaint against Savage Arms seeking 
implied indemnity from Savage Arms. Kevin's claims against Western Auto 
were tried in early 1994, resulting in a defense verdict. However, the 
court granted Kevin a new trial and found the gun was defective as a matter 
of law. Subsequently, Western Auto and its insurers settled with Kevin for 
$5.4 million and began pursuing the third-party complaint against Savage.

Savage Industries was a Massachusetts corporation that manufactured firearms 
for nationwide distribution and sale, including the Stevens Model 125 .22 
caliber rifle found to be defective by the court in our case. On February 
2, 1988, Savage Industries filed for Chapter 11 protection under the 
Bankruptcy Code. On March 29, 1988, less than two months later, Savage Arms 
was incorporated in Texas as a "shell corporation" which was intended "to be 
the corporate vehicle . . .  to handle [the Savage Industries] asset sale."
The asset sale was concluded on November 1, 1989.

Traditionally, a purchasing corporation assumes the liabilities of a selling 
corporation where: (1) there is an express or implied assumption of
liability; (2) the transaction amounts to consolidation or merger; (3) the 
transaction was fraudulent; (4) some of the elements of a purchaser in good 
faith were absent; or (5) the transferee corporation was a mere continuation 
or reincarnation of the old corporation. All of these bases for imposing 
successor liability are well accepted and have been accepted in Alaska since 
at least the early 1970s. The "continuity of enterprise" theory adopted by 
the Alaska Supreme Court in Savage Arms, Inc. v. Western Auto Supply Company 
is a doctrine that only applies in strict products liability cases.

The following factors, amor, j others, serve as the basis for the claim 
against Savage Arms in the pending lawsuit:
(1) Savage Arms acquired substantially all of Savage Industries' assets;
(2) Savage Arms was formed shortly before, and for the sole purpose of,
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acquiring Savage Industries' assets;
(3) Savage Industries ceased operations on October 31, 1989 and Savage Arms 
began operations on November 1, 1989;
(4) there was commonality of Savage Arms' and Savage Industries' officers 
and directors (Ronald Coburn, President of Savage Industries, became 
President of Savage Arms, David Tolly, Vice President of Corporate Affairs 
of Savage Industries, became Vice President of Corporate Affairs of Savage 
Arms, and Thomas Humphrey, Controller of Savage Industries, became Vice 
President and Controller of Savage Arms);
(5) Savage Arms manufactured the same or similar products as Savage 
Industries;
(6) Savage Arms took over all of Savage Industries' offices and production 
facilities;
(7) Savage Arms hired no new employees and retained all employees employed 
by Savage Industries at the time of the asset transfer;
(8) Savage Arms assumed the liabilities and obligations of Savage Industries
ordinarily necessary for continuation of normal business operations;
(9) Savage Arms did business using Savage Industries' trade names, patents, 
trade secrets, business goodwill, and customer information; and
(10) Savage Arms held itself out as a continuation of Savage Industries 
through its representations in its sales catalogs (i.e. "For almost 100 
years, the Savage name has stood for quality, value and dependability in
firearms.") and by manufacturing under the Savage name.

As the acquiring corporation, Savage Arms was just a new hat for, or 
reincarnation of, the Savage Industries. The only practical difference 
between the two companies was that on October 31, 1989, the company was 
called Savage Industries and faced large potential liability for products 
liability claims and on November 1, 1989, the company was called Savage Arms 
and thought it had eliminated its liability for products liability claims.

After a lengthy delay pending the Alaska Supreme Court's decision on 
petitions for review filed by Savage Arms, this case is set for trial in 
November, 2002. In this lawsuit, Savage Arms has consistently argued that 
it should not be held liable for the damage done by the defective rifle 
manufactured by Savage Industries because it did not manufacture the gun. 
What Savage Arms ignores is that Western Auto did not manufacture the gun 
either. Rather, Western Auto was an innocent retailer who did nothing more 
than pass on an already defective gun in the chain of distribution. 
Nonetheless, Western Auto's insurers had to pay to settle the claims
resulting from injuries caused by the defective gun, even though, in 
contrast to Savage Arms, Western Auto has not taken advantage of, and 
benefited from, the goodwill of Savage Industries for the last 13 years.
That is the reason Savage Arms may be held liable in this case.

Concerns With Respect to HB 499

We have two primary concerns with respect to HB 499 as it is currently 
drafted. First, to the extent that Section 8 of HB 499 is intended to 
shield, retroactively, Savage Arms, Inc. from liability in the currently 
pending litigation, it constitutes an unconstitutional ex post facto law.
If the Committee is interested in clarifying Alaska law so that the 
"continuity of enterprise" theory will not be recognized as a basis for 
imposing successor liability in the strict products liability setting, then 
that goal can be met by crafting more narrowly drawn language and by making 
the change in the law effective for causes of action that accrue on or after 
the effective date of the Act.

Second, the broadly drafted bill will encourage fraud. For instance, if the 
Exxon Valdez oil spill were to occur tomorrow, all Exxon would have to do to
avoid all liability for the consequences of such a spill would be to form a
new corporation with a slightly different name, "sell" its assets to the new 
company and walk away from the liability. This is exactly what happened in 
connection with the "Savage Industries/Savage Arms" transaction. Such a 
result would be bad public policy. At a minimum, the Committee should amend
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the legislation to recognize the traditional and well accepted bases for 
imposing successor liability when the successor corporation is a "mere 
continuation" of the predecessor corporation or where there has been a 
defacto merger and to recognize successor liability in situations involving 
fraud.

Successor liability rarely arises. It is a unique doctrii e intended to 
address very unique and unusual business transactions that are not done on 
an arm's length basis. It has no applicability in the usual "run-of-the 
mill" corporate transaction that is truly done on an arm's length basis.
The reason Allstate and Underwriters have a claim against Savage Arms is 
because the transaction whereby Savage Industries' assets were transferred 
to Savage Arms was not done at arm's length and, in fact, contains any 
number of indicia of fraud. Therefore, on behalf of Allstate and 
Underwriters, we urge you to vote against HB 499 as currently proposed.

Kimberlee A. Colbo 
Member
Hughes Thorsness Powell Huddleston & Bauman LLC 
550 W. 7th Avenue, Suite 1100 
Anchorage, AK 99507 
(907)263-8255
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Response to Memo from Western Auto’s counsel

To: Heather Nobrega
From: Ted Pease 
Date: March 19, 2002

This is written to provide a response to the memo of Kim Colbo sent to the 
Judiciary Committee on March 18, 2002. This response will address the significant 
points in the order presented in Ms. Colbo’s memo.

The first three paragraphs recite the history o f the facts and largely appear to be 
accurate with the exception o f quotes which are not attributed to any source and are of 
uncertain origin. The first significant dispute we have with her memo is a statement in 
the fourth paragraph. After listing the “traditional exceptions”, she says that “all o f these 
bases for imposing successor liability are well accepted and have been accepted in Alaska 
since at least the early 1970’s.” The truth o f this statement is disputed. Even the 
Supreme Court in the S a v a g e  A r m s  opinion said: “neither this court nor the Alaska state 
legislature has resolved the successor liability questions presented in this case.” S e e  

O p i n i o n  at page 5. In other words, the law regarding successor liability was not 
addressed before the Supreme Court opinion in 2001, and certainly has not been settled in 
Alaska since the early 1970’s, and this proposed legislation would not be undoing 
decades of law.

Ms. Colbo then articulates her version o f the asset purchase and concludes that 
“Savage Arms was just a new hat for, or reincarnation of, Savage Industries.” What Ms. 
Colbo omits are the full facts regarding the asset purchase. The asset sale was part o f a 
transaction whereby those assets were purchased by Challenger, Ltd., a publicly traded 
company, which was a distinct and separate company from Savage Industries or the 
owners of Savage Industries. In other words, the assets were not just shuffled to a new 
company managed by the same owners, but instead went to an independent third-party 
beyond the control of the original owners. It is Challenger, Ltd. and its then nev 
division, Savage Arms, that sought to shield themselves from unknown and unwanted 
liabilities, just like any purchaser o f assets, particularly those from a bankrupt enate 
would seek to accomplish. And rust so that it is clear, the acquisition closed on 
November 1, 1989 and the underlying personal injury lawsuit was not filed until 
November 1990, a y e a r  l a t e r .  Therefore, this case does not involve a situation where a 
seller was trying to defraud a creditor, because no “creditor” existed for another year.

Ms. Colbo then expresses her two primary concerns with HB 499. The first is that 
it constitutes an e x  p o s t  f a c t o  law. Interestingly, she did not have that concern ror Savage 
Arms when the Supreme Court adopted the new successor liability standard and made it 
retroactive to apply to Savage Arms. In any event, this is not an e x  p o s t  f a c t o  law, and is 
merely the Alaska legislature availing itself o f the powers enumerated in AS 01.10.090 to



extend the protection of this statute to acquisitions that have previously occurred and for 
which purchasers should not be exposed to unknown liabilities.

Ms. Colbo’s second concern is that the “drafted bill would encourage fraud.” 
Nothing cou l. be further from the truth. This legislation does not seek to protect 
fraudulent transactions entered into with the intent to hinder, delay or defraud creditors. 
To underscore this, we are willing to add language to the bill to the effect that “unless 
otherwise expressly provided by another statute or unless it results from a fraudulent 
conveyance to escape liability> for the debts or liabilities o f the predecessor", the 
purchaser will not be liable unless it expressly assumes the liability. The example o f the 
Exxon case whereby Exxon could have another oil spill and merely transfer assets to 
another corporation it owned and avoid liability on the basis o f this bill is ridiculous. 
Again, if the asset sale was a fraudulent conveyance designed to hinder creditors, as the 
Exxon example would be, then there would be no protection under this bill.

O f some significance, Western Auto has never sued Savage Arms for fraud or 
fraudulent conveyance. Therefore, when Ms. Colbo concludes that this asset sale “in 
fact, contains any number of indicia o f fraud”, she is welcome to sue on that theory, 
either because she says it has been the law of Alaska since the early 1970’s or because 
such a theory is not prohibited by this Bill. The fact that Western Auto has not sued for 
fraud may be an indication of the “strength” of that case and may explain why Western 
Auto is pursuing these other more nebulous standards.

We feel the best way to proceed in light o f the valuable goal o f providing clarity 
and certainty to the buyers and sellers o f assets, is to only allow successor liability when 
there is an express assumption by the buyer or there has been fraud with the intent to 
hinder a creditor. Any other standard, including “mere continuation”, “de facto merger” 
or “continuity o f enterprise” would only result in considerable litigation and a great deal 
of uncertainty about when the buyer acquires liabilities because these terms are not 
susceptible o f certain definition. This legislation seeks to bring certainty while not 
prohibiting fraudulent transactions.



MEMORANDUM

TO: House Judiciary C^mitt^e'IViefyibers 

FROM: Jim Powell 

RE: Retroactivity ofLaws and Constitutional Takings (CSHB 499). 

DATE: April 12, 2002

ttee'MennDers

Retroactive Application of Law In Alaska

“It is a fundamental principle of jurisprudence that retroactive application of new 

laws is usually unfair." Norman J. Singer, Statutes and Statutory Construction. §41.2 

(6th ed. 2001). Alaska has acknowledged this principle and placed statutory safeguards 

to prevent retrospective application of laws in all but the most narrow instances. A'aska 

Statute 01.10.090 states that “no statute is retrospective unless expressly declared 

therein." Before AS 01.10.090, the courts followed the ‘“well established rule of 

statutory construction that in absence of a clear expression to the contrary a law is 

presumed to operate prospectively only.'" Juneau v. Commercial Union Insurance Co.. 

598 P.2d 957, 958-59 (Alaska 1979).

While AS 01.10.090 allows retroactive application of statutory changes in certain 

limited circumstances, it is clear that Alaska law disfavors retroactive application of 

newly enacted statutes. The Alaska Supreme Court explained that “[rjetrospective laws 

are, indeed, generally unjust, and, as has been forcibly said, neither accord with sound 

legislation nor with the fundamental principles of the social compact.” Watts v. Seward 

Sch. Bd.. 421 P.2d 586 (Alaska 1966), vacated. 391 U.S. 592, 88 S. Ct. 1753, 20 L. Ed. 

2d 842 (1968), judgment reinstated. 454 P.2d 732 (Alaska 1969) (citations omitted).



One strong policy reason that Alaska, along with numerous other states, disfavors 

retroactivity is that “people in conducting their business should be able to rely on 

existing laws with reasonable certainty." Norton v. Alcoholic Beverage Control Board. 

695 P.2d 1090 (Alaska 1985).

It is true that statutes may be applied retroactively if the language used by the 

legislature clearly indicates such. However, the mere fact that retroactive application 

can occur, does not mean that it should occur. In this case, should the Legislature 

choose to make the legislation retroactive, it would constitute a compensable taking.

Compensable Takings in Alaska

Article I, Section 18 of the Alaska Constitution prohibits the taking of private 

property for a public purpose without just compensation. Alaska Const. Art. I, §18.

“The underlying intent of the clause is to ensure that individuals are not unfairly 

burdened by disproportionately bearing the cost of projects intended to benefit the 

public generally." DeLisio v. Alaska Superior Court. 740 P.2d 437, 439 (Alaska 1987).

In order for the court to fulfill that purpose, “a liberal construction of the clause in favor of 

the private property owner is required.” ]d. at 439-440. The Supreme Court explained, 

“[w]e liberally interpret Alaska’s Takings Clause in favor of property owners, whom it 

protects more broadly than the federal takings Clause. The Clause’s protection ̂.vtends 

to personal as well as real property.” Waiste v. State. 10 P.3d 1141, 1154 (Alaska 

2000) (emphasis added).

Alaska Statute 01.10.060, defines "personal property," for the purposes of the 

laws of this £ tate, to include "things in action." A “thing in action" is a chose in action



(Black’s Law Dictionary 1479 (6th ed. 1990)), and "a chose in action, such as [a] claim 

for personal injuries, is a form of property.” Bush v. Reid. 516 P.2d 1215, 1219 (Alaska 

1973); see also United States v. Stonehill, 83 F.3d 1156 (9th Cir. 1996) (a chose in 

action in contract or tort is considered personal property in California); and Bergen v. 

Estate of Kauppinen, 686 F.Supp. 786 (D. Alaska 1988) (a cause of action for bad faith 

failure to settle constitutes personal property). The cause of action currently pending 

against Savage Arms is a chose in action and hence, personal property under AS 

01.10.060. Since Alaska’s takings clause extends to personal property, any statutory 

enactment which would interfere with that cause of action (and in the case of HB 499 or 

CSHB 499, potentially defeat it entirely) would constitute a compensable taking under 

Alaskan law.

The simple solution to avoid this potential $14.5 million liability on the part of the 

State of Alaska is to make the changes applicable prospectively only.

165058
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MEMORANDUM

F R O M :  T h e o  dore M .  P e a s e ,  J r . E sq .

D A T E :  A p r i l  9, 2 0 0 2

R E : C o n s t i tu t io n a l i ty  o f  C S H B -4 9 9

T h is  m e m o r a n d u m  is s u b m i t te d  in  re s p o n s e  to  C h a i rm a n  R o k e b u r g ’s in v i ta t io n  to  

J im  P o w e l l  o f  H u g h e s  T h o r s n e s s  a n d  T e d  Pease  o f  B u rr ,  P e a s e  &  K u r tz  to  s u b m i t  legal  

m e m o r a n d a  o n  the  c o n te n t io n ,  r a i s e d  at the  H o u s e  Ju d ic ia ry  C o m m it te e  h e a r in g  o n  

H B - 4 9 9  o n  A p r i l  5 , 2 0 0 2 ,  th a t  t h e  S ta te  o f  A la s k a  m ig h t  be  h e ld  m o n e ta r i ly  l ia b le  to  

A l ls ta te  in  the  p e n d in g  l i t ig a t io n  i f  C S H B - 4 9 9  is m a d e  re t ro a c t iv e  in  a p p l ic a t io n .  T h e  

p o ss ib i l i ty  o f  su c h  l ia b i l i ty  w a s  s u g g e s te d  by  T h e re s e  B a n n is te r ,  le g is la t iv e  c o u n s e l ,  in  

h e r  F e b r u a ry  1 2 ,2 0 0 2  m e m o r a n d u m  io  C h a i rm a n  R o k e b u rg  in w h ic h  s h e  s t a te d  tha t  a 

re t ro a c t iv e  a p p l ic a t io n  o f  H B - 4 9 9 ,  . .  m a y  re su l t  in  a ta k in g  b y  th e  s ta te  f o r  w h i c h  j u s t

c o m p e n s a t io n  is r e q u i r e d  u n d e r  A r t ic le  J, S e c t io n  18 o f  the  A l a s k a  C o n s t i tu t io n .” 1 M r .  

P o w e l l ,  in h is  A p r i l  5 ,h t e s t im o n y ,  s ta ted ,  w ith o u t  c i ta t io n  to  any  le g a l  a u th o r i ty ,  th a t  the  

S ta te  o f  A la s k a  c o u ld  b e c o m e  l ia b le  to  h is  c lien ts ,  L lo y d s  o f  L o n d o n  a n d  A l ls ta te ,  i f  

H B - 4 9 9  w e r e  g iv e n  r e t ro a c t iv e  e ffe c t .  T h is  m e m o r a n d u m  a d d re s s e s  th e  fo l lo w in g :

1. E v e n  i f  the  c o u r t  sh o u ld  f in d  ( w h ic h  it w i l l  n o t)  
tha t  the  re t ro a c t iv e  a p p l ic a t io n  o f  H B - 4 9 9  to  th e  S a v a g e  A r m s  
c a se  w o u ld  c o n s t i tu te  a ta k in g  o f  a v e s te d  p ro p e r ty  r ig h t ,  o r  
w o u ld  be  a c o n s t i tu t io n a l ly  p ro h ib i te d  ex post facto law ,

1 ''Eminent Domain. Private piopeny shall not be taken ox damaged for public use without just compensation." 
Constitution of Alaska, Article 1, Section 18.
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u n d e r  n o  p o ss ib le  p ro c e d u ra l  s c e n a r io  c o u ld  th e  S ta te  b e  
fo u n d  l iab le  to  A l ls ta te  a n d  U n d e rw r i t e r s .

2 . R e t ro a c t iv e  a p p l ic a t io n  o f  H B - 4 9 9  to  th e  
S a v a g e  A r m s  case  w o u ld  n o t  a m o u n t  t o  th e  ta k in g  o f  or 
im p a i rm e n t  to  a p r o p e r ty  r ig h t .

3. R e t ro a c t iv e  a p p l ic a t io n  o f  H B - 4 9 9  is n o t  a n  ex 
post facto la w  p ro h ib i te d  b y  S e c t io n  15, A r t ic le  I o f  the  
A la s k a  C o n s t i tu t io n .

1. Under No Procedural Scenario Could the State of Alaska be Found
Liable to Allstate and Underwriters.

T h e re  h a s  b e e n  n o  final j u d g m e n t  in Savage Arms-, th is  is an  o n - g o in g  c a se  th a t  h as  

b ee n  r e m a n d e d  to  th e  S u p e r io r  C o u r t  in K e n a i  ( J u d g e  L in k )  w i th  a  t r ia l  se t  fo r  N o v e m b e r  

2 0 0 2 .  (T h e  p ro c e d u ra l  h is to ry  a n d  s ta tu s  o f  th is  c a s e  is d e s c r ib e d  in  a m e m o r a n d u m  

da ted  F e b r u a r y  12, 2 0 0 2  p re v io u s ly  s u b m it te d .  A  c o p y  o f  th a t  m e m o r a n d u m  is a t t a c h e d  

h e re to  fo r  r e a d y  r e fe re n c e .)  U n d e r  n o  p o s s ib le  o u tc o m e  c o u ld  the  S ta te  o f  A l a s k a  b e  

fo u n d  l iab le  to  a n y o n e .  C o n s id e r  th e  fo l lo w in g  s c e n a r io s  w h ic h  a r e  a ll th e  p o s s ib l e  

o u tc o m e s  o f  th e  l i t ig a t io n  i f  H B - 4 9 9  is r e t ro a c t iv e :

A . J u d g e  L in k  r e c o g n i2es th e  r e t r o a c t iv i ty  o f  H B - 4 9 9  a n d  r e fu s e s  to  

in s truc t  th e  j u r y  o n  th e  c o n t in u i ty  o f  e n te rp r is e  d o c t r in e  a d o p te d  b y  th e  S u p r e m e  C o u r t .

The c a se  is s u b m i t te d  to  th e  j u r y  o n  o th e r  th e o r ie s  o f  l ia b il i ty  a n d  A l ls ta te  w in s .  T h e  

issue is n o w  m o o t .

If , h o w e v e r ,  A l ls ta te  lo ses  a n d  th e re  is a d e fe n s e  v e rd ic t ,  A l l s ta te  w o u ld  

then a p p e a l  t o  th e  S u p r e m e  C o u r t  a d v a n c in g  its c la im s  th a t  the  r e t ro a c t iv e  a p p l ic a t io n  o f  

H B - 4 9 9  c o n s t i tu te s  the  ta k in g  o f  a v e s te d  p ro p e r ty  r ig h t  or tha t  r e t r o a c t iv e  a p p l ic a t io n  o f  

H B - 4 9 9  is an  ex post facto law. I f  the  S u p r e m e  C o u r t  re jec ts  th o s e  a rg u m e n ts ,  u p h o ld s

2 £M 4-1
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Ju d g e  L in k ,  a n d  f in d s  tha t  th e re  is n o  ta k in g  o f  p r o p e r ty  o r  im p a i r m e n t  o f  a c o n t r a c t  or an 

ex post facto law . th e  c a se  is o v e r .  If , h o w e v e r ,  the  c o u r t  a g re e s  w i th  A l ls ta te  a n d  f inds  

that th e  re t ro ac t iv e  a p p l ic a t io n  o f  H B - 4 9 9  is c o n s t i tu t io n a l ly  p ro h ib i te d ,  it  u 'o u ld  v a c a ^  

the  j u d g m e n t  a n d  s e n d  the  c a se  b a c k  to  J u d g e  L in k  to  re try  the  c a se  b e f o r e  a  j u r y  o n  tfu 

con t in u i ty  o f  e n te rp r i s e  d o c t r in e .  I f  A l ls ta te  th e n  w in s ,  it h a s  a  j u d g m e n t  a g a in s t  S a v a g e  

A n n s ;  i f  it lo se s  it h a s  n o w h e re  e lse  to  turn .

B . A l te rn a t iv e ly ,  s u p p o s e  Ju d g e  L in k  d e c l in e s  to  r e c o g n iz e  th e  

re tro ac tiv i ty  p r o v i s io n  o f  H B - 4 9 9  a n d  p re s e n t s  th e  c a se  to th e  j u r y  o n  th e  c o n t in u i ty  o f  

en te rp r ise  d o c tr in e .  I f  th e  j u r y  f in d s  S a v a g e  A rm s  n o t  l ia b le  u n d e r  th e  c o n t in u i ty  o f  

en te rp r ise  d o c tr in e ,  A l l s ta te  h as  h a d  its d a y  in cou rt  a n d  th e  c a s e  is o v e r .  I f  the  j u r y  f inds  

S a v ag e  A r m s  l iab le  to  A l ls ta te  a n d  U n d e rw r i te r s  u n d e r  the  c o n t in u i ty  o f  e n te rp r i s e  

d o c tr in e ,  S a v a g e  A r m s  c o u ld  th e n  a p p e a l  to  the  S u p re m e  C o u r t  a s k in g  t h e  S u p r e m e  C o u r t  

to  u p h o ld  the  r e t ro a c t iv e  a p p l ic a t io n  o f  H B - 4 9 9  and  f in d  th a t  t h e re  is n o  i m p a i r m e n t  o f  a 

v e s te d  p ro p e r ty  in te re s t  o r  a n  ex p ost facto law . I f  S a v a g e  A r m s  is u n s u c c e s s f u l  i n  tha t  

a p p e a l ,  th e n  A l l s ta te  a n d  U n d e rw r i te r s  a re  free  t o  p u r s u e  th e i r  j u d g m e n t  a g a in s t  S a v a g e  

A r m s .  If, h o w e v e r ,  th e  S u p r e m e  C o u r t  a g re e s  w i th  S a v a g e  A r m s  a n d  h o ld s  th a t  H B - 4 9 9  

m u s t  b e  g iv e n  re t ro a c t iv e  e f fe c t ,  th e  c a se  w o u ld  b e  o v e r  a n d  A l ls ta te  w o u l d  h a v e  n o  

c la im s  a g a in s t  the  S ta te  o f  A l a s k a  o r  a n y o n e  e lse  w i th  the  c o u r t  h a v i n g  fo u n d  th a t  th e re  is 

n o  ta k in g  o f  a p ro p e r ty  r ig h t ,  n o r  a n  im p a i rm e n t  o f  a c o n tra c t ,  n o r  an  ex post facto law .

3 52444



Apr-06-2002 15:31 From-BFIK HurzfcbZMU !-*#» K UU5/U£3 f i II

2. Retroactive Application of HB-499 to the Savage Case Does Not 
Impinge on Any Vested Property Right.

V e s te d  p r o p e r ty  r ig h ts  a re  p ro te c te d  aga ins t  s ta te  a c t io n  b y  th e  F o u r te e n th

A m e n d m e n t  o f  the  U n i te d  S ta te s  C o n s t i tu t io n .  M o r e o v e r .  A r t ic le  I § 7 o f  d ie  A la s k a

s ta te  c o n s t i tu t io n  fu r th e r  p r o te c t s  v e s te d  p ro p e i ty  r ig h ts :  “N o  p e r s o n  sh a l l  be  d e p r iv e d  o f

life, l ibe rty , o r  p ro p e r ty ,  w i th o u t  d u e  p ro c e s s  o f  la w .”

A  r ig h t  is  v e s te d  w h e n  it h a s  b e e n  so  far  p e r f e c t e d  tha t  it c a n n o t  b e  t a k e n  a w a y  b y

s ta tu te . Norton v Alcoholic Beverage Control Bd., 6 9 5  P .2 d  1090 , 1093 (A la sk a  1985).

A  “ v e s te d  r i g h t s ” a n a ly s is  is  n o t  o rd in a r i ly  u sed  in d e te r m in in g  w h e th e r  a  s ta tu te  is

re t ro a c t iv e ;  r a th e r ,  it  is t ra d i t io n a l ly  u se d  in d e te r m in in g  w h e th e r  a  r e t ro a c t iv e  s ta tu te  is

u n c o n s t i tu t io n a l .  Id. a t  1092; see also Underwood v. State, 881 P .2 d  3 2 2 ,  3 2 7  (A la sk a

1994), cert, denied 115  S .C t.  lc>94, 514  U .S . 1064 ( 1 9 9 5 )  (n o t in g  th a t  in  d e te rm in in g

w h e th e r  a s t a tu te  a f f e c t in g  p r e - e n a c tm e n t  c o n d u c t  is u n c o n s t i tu t io n a l ly  re t ro sp e c t iv e ,  one

in q u i ry  is in to  w h e t h e r  th e  s ta tu te  a ffe c ts  v e s te d  r ig h t s ) .

A l ls ta te  a n d  U n d e rw r i t e r s  H a v e  N o  V e s ted  P r o p e r ty  R ig h t  in a C o n t in u i ty  o f  

E n te rp r i s e  C a u s e  o f  A c t io n .  In  Kitchen v. United States, 741 F .S u p p .  182, 185 (D .

A la s k a  1 9 8 9 )  ( c o p y  o f  d e c is io n  a t ta c h e d ) ,  th e  U n i te d  S ta te s  D is t r i c t  C o u r t  in A la s k a  

r e je c te d  the  p l a i n t i f f s  c la im  tha t  th e  re t ro ac t iv e  a p p l ic a t io n  o f  a  s ta tu te  to  h e r  case  

d ep r iv e d  h e r  o f  v e s te d  r igh ts .  In th a t  c a se ,  C o n g re s s  e n a c t e d  a  s ta tu te  th a t  e f fe c t iv e ly  

a b o l is h e d  the  p l a i n t i f f  s s ta te  law  c la im s  a g a in s t  t h e  d e fe n d a n t .  T h e  p l a i n t i f f  c o m p la in e d  

tha t  tire r e t r o a c t iv i ty  o f  the  s ta tu te ,  w h ic h  -was a m e n d e d  a f te r  s h e  h a d  f iled  suit in  s ta te

4
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c o u n  a n d  w h ic h  p ro v id e d  p ro te c t io n  for the  d e fe n d a n t  f r o m  th e  p l a i n t i f f s  m e d ic a l  

m a lp ra c t ic e  c la im ,  d e p r iv e d  h e r  o f  hex s ta te  law  c a u s e s  o f  ac t ion .

T h e  c o u n  h e ld  tha t  th e  p la in t i f f  h a d  no  v e s te d  r ig h t s  in h e r  s ta te  l a w  c a u s e s  o f

ac tion . Id. T h e  c o u n  n o te d  tha t  the  q u e s t io n  w h e th e r  th e  r ig h ts  a s se r te d  in th e  p l a i n t i f f s

sta te  la w  c a u se s  o f  a c t io n  w e re  “ v e s te d ” c o u ld  n o t  be  a n s w e r e d  b y  lo o k in g  t o  see  w h e th e r

su it  h a d  a l r e a d y  b e e n  filed  a n d  h o w  far  it h ad  p r o c e e d e d  w h e n  C o n g r e s s  e n a c te d  th e

s ta tu te .  Id. Q u o t in g  the  U n i te d  S ta te s  S u p re m e  C o u r t ,  t h e  c o u r t  h e ld  tha t  n o  p e r s o n  h a s  a

v e s te d  in te re s t  in  a n y  ru le  o f  la w  e n t i t l in g  h im  to  in s is t  th a t  it sh a l l  r e m a in  u n c h a n g e d  fo r

h is  b en e f i t .  Id. T h e  c o u r t  s ta ted  tha t  th is  is t rue  a f te r  su it  h a s  b e e n  f i le d  a n d  c o n t in u e s  t o

b e  tru e  until  a f in a l ,  u n re v ie w a b le  ju d g m e n t  is o b ta in e d .  Id. T h e  c o u n  c o n c lu d e d  t h a t  a

c o u r t  m u s t  a p p ly  th e  law  in  fo rce  a t  the  l im e  o f  its d e c is io n ,  e v e n  i f  it  is h e a r in g  t h e  c a se

c n  a p p e a l  f ro m  a j u d g m e n t  e n te re d  p u r s u a n t  to  a p r io r  law . Id. B e c a u s e  r ig h t s  in  t o n  d o

n o t  v e s t  un ti l  th e re  is  a  f inal, u n r e v ie w a b le  j u d g m e n t ,  th e  c o u n  h e ld  th a t  C o n g r e s s

a b r id g e d  n o  v e s te d  r ig h ts  o f  the  p l a i n t i f f  b y  e n a c t in g  th e  s ta tu te  a n d  re t ro a c t iv e ly

a b o l is h in g  the  p l a i n t i f f s  c a u se  o f  a c t io n  in  t o n .  Id. In  m a k in g  th is  ru l in g  t h e  D i s t r i c t

C o u r t  r e l ie d  o n  tire f o l lo w in g  q u o te  f ro m  Hammond v. U.S., 7 3 6  F .2 d  8, 12:

N o  p e r s o n  h a s  a  v e s te d  in te re s t  in a n y  ru le  o f  l a w  en t i t l in g  
h im  to  ins is t  tha t  it sha ll  r e m a in  u n c h a n g e d  fo r  h i s  b ene f i t .
T h is  is t rue  a f te r  su it  h a s  b e e n  filed  a n d  c o n t in u e s  to  b e  t ru e  
u n ti l  a  f in a l ,  u n re v ie w a b le  j u d g m e n t  is o b ta in e d .  C h ie f  
J u s t ic e  M a rs h a l l  firs t a n n o u n c e d  th e  p r in c ip le  in The 
Schooner Peggy, 5 U .S .  (1 C ra n c h )  103 , 1 1 0 , 2  L .E d .  4 9  
(1 8 0 1 ) .  T h e  S u p r e m e  C o u n  h e ld  in  th a t  c a s e  th a t  a c o u n  
m u s t  a p p ly  the  law  in fo rce  at the t im e  o f  i ts  d e c is io n ,  e v e n  i f  
it is h e a r in g  the  case  on  a p p e a l  f ro m  a j u d g m e n t  e n te re d  
p u r s u a n t  to  a p r io r  law. T o r  a m o r e  r e c e n t  a n d  s t r in g e n t  
a p p l ic a t io n  o f  this ru le ,  see 149 Madison Avenue Corp. v
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Assella, 331 U .S . 7 9 5 ,  67  S .C t.  1726, 91 L .E d .  1 822  (1 9 4 7 ) ,  
modifying 331 U .S .  199 , 67 S.Ct. 1178 , 91 L .E d .  1432 (1 9 4 7 ) .

B e c a u s e  r ig h ts  in  t o n  d o  n o t  v es t  u n t i l  th e re  is a f ina l,  
u n r e v ie w a b le  j u d g m e n t ,  C o n g re s s  a b r id g e d  n o  v e s te d  r ig h ts  
o f  the  p l a i n t i f f  b y  e n a c t in g  §2212  a n d  re t ro a c t iv i ty  a b o l is h in g  
h e r  c a u se  o f  a c t io n  in  t o n .  Id.

L ik e w is e ,  the  A l a s k a  S u p r e m e  C o u r t  has , o n  n u m e r o u s  o c c a s io n s ,  u p h e ld  th e  

r e t ro sp e c t iv e  a p p l ic a t io n  o f  s ta tu te s .  F o r  e x a m p le ,  in Under-wood v. State ( c o p y  o f  

d e c is io n  a t ta c h e d ) ,  the  c o u r t  h e ld  th a t  the  p la in t i f f s  h a d  n o  v e s te d  r ig h t  to  a 1993 

p e r m a n e n t  fu n d  d iv id e n d  (P F D ) .  881 P .2 d  322 , 3 2 7  ( A la s k a  1994) .  In  tha t  case ,  th e  

U n d e rw o o d s  t im e d  th e i r  m o v e  f ro m  T e x a s  to  A la s k a  w i th  th e  sp e c i f ic  in te n t io n  o f  

b e c o m in g  A la s k a  r e s id e n ts  in t im e  to  q u a l i fy  for a  1993 P F D .  T h e  U n d e rw o o d s  

u n d e r s to o d  th a t  in  o rd e r  to  q u a l i fy  fo r  th e  1993 P F D ,  t h e y  h a d  to  be  s ta te  re s id e n ts  o n  or 

b e fo re  A p r i l  1, 1992. T h e  U n d e r w o o d s  m o v e d  to  A la s k a  o n  M a r c h  2 5 ,  1992.

O n  M a r c h  3 1 , 1 9 9 2 ,  h o w e v e r ,  th e  g o v e rn o r  o f  A l a s k a  s ig n e d  a s ta tu te  tha t  

a m e n d e d  the  e l ig ib i l i ty  r e q u i re m e n ts  fo r  a  P F D  to  c o in c id e  w i th  th e  c a le n d a r  y ea r .  A s  a 

resu lt ,  to  b e  e l ig ib le  fo r  a  1993 P F D ,  a p p l ic a n ts  h a d  to  s h o w  A la s k a n  re s id e n c y  as o f  

J a n u a r y  1, 1992 . A c c o rd in g ly ,  p e r s o n s  w h o  e s ta b l i sh e d  A la s k a n  r e s id e n c y  b e tw e e n  

J a n u a r y  2 ,  1992 a n d  A p r i l  1, 1992 w e r e  n o t  e l ig ib le  fo r  a 1993 P F D ,  w h e re a s  u n d e r  p r io r  

l a w  th ey  w o u ld  h a v e  b e e n  e lig ib le .

T h e  U n d e r w o o d s  su e d  in  su p e r io r  c o u n ,  c h a l l e n g in g  the  c o n s t i tu t io n a l i ty  o f  th e  

e n a c tm e n t .  T h e y  sp e c i f ic a l ly  c la im e d  tha t  it v io la te d  th e  e q u a l  p r o te c t io n  a n d  du e  

p ro c e s s  g u a ra n te e s  o f  th e  fed e ra l  a n d  sta te  c o n s t i tu t io n s ,  tha t  it c o n s t i tu te d  an  ex post 

facto law , tha t  it w a s  an  im p e rm is s ib le  ta k in g  o f  p r o p e r ty ,  a n d  th a t  the  s ta te  w a s  e q u i ta b ly

6 r:u<i4
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s to p p e d  f ro m  a m e n d i n g  the  l a w .  T h e  s u p e r io r  c o u n  g ra n te d  s u m m a r y  j u d g m e n t  in  fa v o r  

o f  th e  s ta te  on  all o f  th e  U n d e r w o o d s ’ c la im s  and  th e  U n d e rw o o d s  a p p e a le d .

A d d r e s s in g  the  U n d e r w o o d s ’ d u e  p ro c e s s  c la im , the  c o u r t  n o te d  tha t  v e s te d  

p ro p e r ty  r ig h ts  aTe p r o te c t e d  a g a in s t  s ta te  a c t io n  b y  th e  d u e  p ro c e s s  c la u s e s  o f  the  A la s k a  

a n d  U n i te d  S ta te s  C o n s t i tu t io n s .  Id. T h e  c o u n ,  h o w e v e r ,  r e je c te d  t h e  U n d e r w o o d s ’ 

c la im  th a t  u p o n  th e i r  a r r iv a l  in  A l a s k a  in M a rc h  1992 th e y  h a d  a  v e s te d  r ig h t  to  1993 

P F D s ,  su b je c t  o n ly  to th e i r  c o n t in u in g  r e s id e n c e ,  r e a s o n in g  th a t  at th a t  t im e ,  th e  

U n d e rw o o d s  p o s s e s s e d  n o th in g  m o r e  th a n  an  in c h o a te  e x p e c ta n c y  o f  a  1993 P F D  th a t  is 

n o t  a f fo rd e d  c o n s t i tu t io n a l  p r o te c t io n .  Id.

In  a d d i t io n ,  th e  c o u r t  d i s c a r d e d  th e  U n d e r w o o d s ’ a s se r t io n  tha t  th e  1992  

a m e n d m e n t  c o n s t i tu te d  an  ex post facto l a w  in v io la t io n  o f  the  A la s k a  C o n s t i tu t io n .  Id. 

T h e  cou r t  n o te d  th a t  in  d e te r m in in g  w h e ih e r  a s ta tu te  a f f e c t in g  pre-e- .a e tm e n t  c o n d u c t  is 

u n c o n s t i tu t io n a l ly  re t ro sp e c t iv e ,  o n e  in q u i ry  is in to  w h e th e r  th e  s t a tu te  a f fe c ts  v e s te d  

r ig h ts .  Id. T h e  c o u n  n o te d  th a t  th e  U n d e rw o o d s  h a d  n o  v e s te d  r ig h t  t o  a  1993  P F D  as o f  

M a rc h  31 , 1992 , j u s t  a s  n o  A la s k a n  h a d  a v e s te d  r ig h t  to  a  1993 d iv id e n d  at tha t  t im e .

See also, Property Owners Ass'n v. City of Ketch :kan, 781 P .2 d  5 6 7 , 5 7 4  n . 12 (A la sk a  

1989) (h o ld in g  th a t  a s t a tu to ry  c h a n g e  w h ic h  m e r e ly  d is a p p o in ts  e c o n o m ic  e x p e c ta t io n s  

a n d  d oes  n o t  a f f e c t  v e s te d  r ig h ts  is n o t  an  ex post facto law ) ;  Bidwell v. Scheele, 3 5 5  P .2d  

5 84 , 5 8 6 - 8 7  (A la s k a  I 9 6 0 ) ;  a n d  m e m o  o f  F e b r u a r y  1 2 ,2 0 0 2  a t ta c h e d  h e re to  en t i t led :

C an  the  A la s k a  le g is la tu re  ac t  a n d  a f f e c t  a p e n d i n g  c a se  in w h ic h  the  A la s k a  S u p re m e  

C o u n  has p r e v io u s ly  d e c id e d  the  ' a w ?
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3. Summary.

B a s e d  o n  ih e  a b o v e  a u th o r i ty ,  m a k in g  this s ta tu te  r e t ro a c t iv e  w i l l  n o t  d e p r iv e  

A l ls ta te  o r  a n y  o th e r  p a r ty  o f  a n y  v e s te d  r ig h ts  a n d  th e  s ta te  o f  A l a s k a  w o u ld  n o t  b e  

e x p o sed  to  l iab il i ty .  S p e c if ic a l ly ,  a  s u p p o s e d  d e p r iv a t io n  o f  p ro p e r ty  r ig h ts  a r g u m e n t  

a d v a n c e d  b y  A l ls ta te ,  w h e re in  it m ig h t  a s s e r t  that it h a s  a  v e s te d  p ro p e r ty  r ig h t  in  th e  

ju d ic ia l ly  a n n o u n c e d  A la s k a  law' r e g a r d in g  su c c e sso r  l iab il i ty ,  fa i ls  b e c a u s e  n o  p e r s o n  h as  

a v es te d  in te re s t  in a n y  ru le  o f  l a w  e n t i t l in g  h im  to  in s is t  th a t  it sh a l l  r e m a in  u n c h a n g e d  

fo r  h is  b en e f i t .  T h i s  is t rue  a f te r  su i t  h a s  b e e n  filed  a n d  c o n i in u e s  to  b e  tru e  u n t i l  a  f inal,  

u n re v ie w a b le  j u d g m e n t  is o b ta in e d .

H e re ,  the  A la s k a  S u p r e m e  C o u r t  h a s  s im p ly  a n n o u n c e d  The l a w  a n d  r e m a n d e d  the 

c a se  b ac k  fo r  tr ia l  u n d e r  the  a p p l ic a b le  s tan d a rd s .  A l ls ta te  h as  n o t  y e t  r e c e iv e d  a f in a l ,  

u n re v ie w a b le  j u d g m e n t .  C o n s e q u e n t ly ,  its a l leg e d  r ig h t  to th is  j u d i c i a l l y  a n n o u n c e d  law  

h as  n o t  y e t  v es te d .

F u r th e rm o re ,  lo g ica l ly ,  a n y  a c t io n  f o r  a d e p r iv a t io n  o f  r ig h t s  w o u l d  n e c e s s a r i ly  

h a v e  to  in v o lv e  s o m e  e le m e n t  o f  r e l i a n c e  o n  the la w  in e x i s t e n c e  at t h e  t im e  a  p a r t y ’s 

c o n d u c t  o c c u r re d .  In  th is  case ,  A l l s ta te  se t t led  the  c a se  y e a r s  b e f o r e  th e  S u p re m e  C o u r t  

a d o p te d  the  c o n t in u i ty  o f  e n te rp r is e  t h e o ry  a n d  th e re fo re  it c a n n o t  c la im  to  h a v e  re l ied  

u p o n  that th e o ry  w h e n  m a k in g  th e  se t t le m e n t .

8 J2444
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MEMORANDUM

RE: Procedural Status o f  Western Auto Supply Co. (now Allstate Insurance
Company and Certain Underwriters at Lloyd’s o f  London) pending in 
the Superior Court for the State of Alaska, Third Judicial District at 
Kenai, Case No. 2KN-90-922 Cl

DATE: Febaiary 12, 2002

Western Auto v. Savage Arms, Inc. is still a pending case in the Kenai

Superior Court. The decision o f  the Supreme Court in Savage Arms, Petitioner v.

Western Auto Supply Co., Respondent. 18 P.3d 49 (Alaska 2001) was an

interlocutor)' decision by the Supreme Court on a petition for review. Western

Auto and Savage Arms, Inc. filed cross-motions for summary judgment on the

question o f  whether Savage Arms was liable as the “ legal successor to Savage

Industries, Inc.” Judge Link, the Superior Court judge in Kenai, ruled in favor o f

Western Auto. This w-as not a final judgment as there were other issues remaining

unresolved which would have to be decided by trial if not disposed of by

additional pretrial motions.

Only final judgments o f  the Superior Court can be appealed to the Alaska

Supreme Court. However, Appellate Rule 610 provides for an interlocutory

review by the Supreme Court, before there has been a final judgment, at the

discretion o f  the Alaska Supreme Court for issues which meet the criteria set forth

in Appellate Rule 610. One of the grounds is if the decision of the lower court:

" . involves a controlling question o f  law on which there is a substantial ground

I 2900-1/51302



for difference o f  opinion and an immediate review o f  the order may materially 

advance the termination of the proceedings. . . . ”

Savage Arms petitioned the Supreme Court for a review o f  Judge Link’s 

decision under this procedure. The Supreme Coun granted the petition and 

otdered full briefing. Proceedings in the Superior Coun were stayed pending the 

decision by the Supreme Coun on the petition for review. After the Supreme 

Court decision (first handed down on March 2. 2001, with rehearing denied on 

April 4, 2001) the case was remanded to Judge Link for further proceedings. Trial 

has been scheduled by Judge Link for November o f  2002.

(In its decision, the Supreme Court also ruled that because all o f Western 

Auto's defense costs and attorney's fees and the entire amount o f  the settlement by 

Western with the plaintiff, Taylor, had been paid by Western Auto’s insurers,

Allstate and Certain Underwriters at Lloyd's, those insuring entities were the 

proper parties plaintiff and in compliance with that ruling. Allstate and Certain 

Underwriters at Lloyd's have been substituted in place of Western Auto as the 

plaintiff.)

Thus. Allstate Insurance Company and Certain Underwriters o f  Lloyd's v.

Savage Arms, Inc. is very much still a pending case and there has been no linal 

judgment. If  legislation past b> the legislature is made specifically retroactive 

and/or curative, it could be expected that the Alaska courts would apply such new 

legislation to the pending case in spite o f the Supreme Court’s prior ruling. See

Zurfluh v. State, 620 P.2d 690. 693 (Alaska 1980).
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MEMORANDUM

RE: Western A uto’s Insurers v. Savage Arms

DATE: February 12,2002

ISSUE

Can the Alaska legislature act and affect a pending case in w h k o  the 
Alaska Suprem e C ourt has previously decided the law?

BRIEF ANSWER

Yes. The Alaska legislature is empowered by well-established statutory 
and case law authority to apply a statute retroactively. Further, even i f  the Alaska 
legislature does not expressly provide for retrospective application o f  a statute, 
legislation that is “•curative” may be applied retroactively.

DISCUSSION

A. Retroactivity Expressly Provided

Restrospective legislation is not in and o f  itself unconstitutional. Norton v. 
Alcoholic Beverage Control Bd.. 695 P.2d 1090. 1093 (Alaska 1985). In fact, a 
nearly forty-year old Alaska statute explicitly provides the legislature with 
authority to apply a statute retroactively. Specifically. Alaska statute Section 
01.10.090 states: "No statute is retrospective unless expressly declared therein.” 
The Alaska Supreme Court has also recognized the legislature’s authority to apply 
statutes retroactively. See, e.g.. Pan Alaska Trucking, Inc. v. Crouch, 111 P.2d 
947.948 (Alaska 1989) (stating statutes will be applied to causes o f  action arising 
prior to their enactment when the legislature so intends, either expressly or 
impliedly): State v. Kaate. 572 P2d 775. 779 (Alaska 1977); Norton v. Alcoholic 
Beverage Control Bd., 695 P.2d 1090. 1092 (Alaska 1985); Brice v. State. 669 
P.2d 1311, 1315 (Alaska 1983): ARCO Alaska. Inc. v. State, 824 P.2d 708,711 
(Alaska 1992): State v. Alaska Pulp America, inc., 674 P.2d 268, 272 (Alaska 
1983): Stephens v. Rogers Const Co.. 4 11 P.2d 205. 208 (Alaska 1966) (noting
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whether or not a statute operates retrospectively depends upon the language of the 
statute).

B . C u ra t iv e  L e g is la t io n

E v e n  i f  the  A la s k a  leg is la tu re  d o e s  n o t  e x p re ss ly  p ro v id e  fo r  r e t ro sp e c t iv e  
a p p l ic a t io n  o f  a s ta ru te ,  the  A la s k a  S u p re m e  C o u n  h as  re c o g n iz e d  an  e x c e p t io n  to 
the g e n e ra l  ru le  a g a in s t  re t ro a c t iv i ty  fo r  leg is la tion  th a t  is “ c u ra t iv e .”  C u ra t iv e  
leg is la t io n  is l e g is la t io n  p ro m p t ly  e n a c te d  by  the leg is la tu re  in r e s p o n s e  to  a 
p a r t ic u la r  j u d i c i a l  d e c is io n  w i th  w h ic h  the  leg is la tu re  d isa j  jrees. See, e.g., Zurfluh 
v. State, 6 2 0  P .2 d  6 9 0 ,  6 9 3  (A la s k a  198 0 )  (d is cu ss in g  the c u ra t iv e  leg is la t io n  
e x c ep t io n  to  th e  g e n e ra l  ru le  a g a in s t  re tro ac tiv ity ) .  In  Zurfluh, t h e  A la s k a  
leg is la tu re  a c te d  w i th in  tw o  m o n th s  fo l lo w in g  an A la s k a  S u p r e m e  C o u r t  d ec is io n  
and  s ta tu to r i ly  in s t i tu te d  in c a rc e ra t io n  a s  a c on d i t io n  to  a s u s p e n d e d  s e n te n c e  a f te r  
the A la s k a  S u p r e m e  C o u r t  had  d e c id e d  a ga in s t  such  a c o n d i t io n .  D e s p i te  the  lack  
o f  r e t ro a c t iv e  la n g u a g e  in the  n e w ly  e n a c te d  s tatu te , th e  A la s k a  S u p re m e  C o u r t  
d e e m e d  th e  s ta tu te  “ c u ra t iv e ”  a n d  a p p l ie d  it r e t ro ac t iv e ly  to  th e  p e n d in g  case ,  
e f fe c t iv e ly  o v e r r u l in g  th e i r  o w n  re c e n t  o p in io n .

S p e c i f ic a l ly ,  in Zurfluh, the  d e fe n d a n t  b roke  in to  a s to re  a n d  s to le  a sa fe  
c o n ta in in g  o v e r  $ 4 2 ,0 0 0 .  In O c to b e r  1978. the  d e fe n d a n t  tu rn e d  h i m s e l f  in and  
p led  n o  c o n te s t .  In c a rc e ra t in g  a d e fe n d a n t  as a c o n d i t io n  o f  a  s u s p e n d e d  se n te n ce  
w as  a  c o m m o n  p ra c t ic e  in A la s k a  b e fo re  D e c e m b e r  1, 197.3, w h e n  th e  A la s k a  
S u p re m e  C o u r t  in State v. Boyne, h e ld  tha t  the  courts  d id  n o t  h a v e  th e  a u th o r i ty  to  
do  so . In r e s p o n s e  to  Boyne, th e  n ex t  se ss io n  o f  the L e g is la tu re ,  w h ic h  b eg a n  in 
J a n u a ry  1979 , e n a c te d  a s ta tu te  e f f e c t iv e  M a y  2. 1979. w h ic h  a l lo w e d  fo r  
in c a rc e ra t io n  a s  a c o n d i t io n  o f  a s u s p e n d e d  sen tence .

T h e  i s su e  in Zurfluh w as  w h e th e r  the n ew ly  e n a c te d  s ta tu te  c o u ld  be 
app l ied  re t ro s p e c t iv e ly  to  the  15 3 -d ay  p e r io d  b e tw e e n  the  Boyne d e c is io n  on  
D e c e m b e r  1, 1978 a n d  M a y  2. 1979. th e  s ta tu te 's  e f fe c t iv e  d a te .  It w a s  d u r in g  th is  
p e r io d  tha t  the  de fen d a n t  w a s  se n te n c e d .

A f te r  c i t in g  the  g e n e ra l  ru le  that *’|n  Jo s ta tu te  is re t ro sp e c t iv e  u n le ss  
ex p re ss ly  d e c la re d  th e re in ."  the c o u n  n o te d  that the new  s ta tu te  d id  no t  e x p re s s ly  
p ro v id e  for re t ro s p e c t iv e  a p p l ic a t io n .  Zmflult. 620  P .2d  at 6 9 3 .  T h e  c o u n  found , 
h o w e v e r ,  th a t  th e  t im in g  o f  the leg is la t io n  and  the h e a r in g  l e s t im o n y  on  the bill 
ind ica ted  the  s ta tu te  w a s  c u ra t iv e  leg is la t io n  p ro p o sed  in re a c t io n  to  the ru ling  in 
Boyne. Id. T h e  c o u n  s ta ted  that c u ra t iv e  leg isla tion  w a s  an  e x c e p t io n  to  the 
general  ru le  a g a in s t  re troac tiv ity  and  e m p h a s iz e d  tha t  r e t ro a c t iv i ty  w o u ld  be
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a s c r ib e d  to  c u ra t iv e  le g is la t io n  m o r e  rea d ily  th a n  to  th a t  w h ic h  m ig h t  
d is a d v a n ta g e o u s ly ,  th o u g h  le g a l ,  a f f e c t  past re la t io n s  and t ra n sa c t io n s .  Id. 
C o n s e q u e n t ly ,  the  c o u r t  h e l d  th a t  o n  r e m a n d  th e  tria l  j u d g e  w a s  t o  a p p ly  th e  n e w  
s ta tu te  w h e n  h e  c o n s id e re d  the  d e f e n d a n t ’s s e n te n ce .  Id.

CON CLUSION

T h e  A la s k a  L e g is la tu re  h a s  w e l l -e s ta b l ish e d  a u th o r i ty  to  e n a c t  a s ta tu te  a n d  
a p p ly  it  r e t ro a c t iv e ly  to  p e n d i n g  c ase s .  The leg is la tu re  s h o u ld  e x p re s s ly  s ta te  tha t  
the  s ta tu te  is  to  be a p p l ie d  r e t r o a c t iv e ly  to all p e n d in g  c ase s .  A l te rn a t iv e ly ,  o r  in 
a d d i t io n ,  the  s ta tu te  s h o u ld  s ta te  that it is cura tiv e  leg is la t io n  in r e s p o n s e  to  the 
A la s k a  S u p r e m e  C o u r t ’s d e c i s io n  in Savage Arms. Inc. v. Western Auto Supply 
Co.

3
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William G. Azar, Anchorage, Alaska, for 
plaintiff.

Larry Card, Office of ihe U.S. Atty., R. 
Collin Middleton, Middleton, Timme A 
McKay, Anchorage, Alaska, Leon B. Taran­
to, Torts Branch, Civ. Div. U.S. Dept, of 
Justice, Washington, D.C., for defendant.
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Goodwill. Vocation rehabilitation had 
closed their file on Williams as rehabilitat­
ed. (Tr. p. 200).

When reviewing agency decisions con­
cerning disability benefits, questions of 
fact, including the credibility of a claim- 
ant’e subjective testimony, are primarily 
for the Secretary to deride, not the courts. 
To engage in fact-finding in a Social Secure 
ty case is not within the province of a 
federal court B tn a kin  v. Bowen, 8S0 F.2d 
878. E82-83 (8th Cir.1987). The Secretary’s 
decision mu6t be affirmed if it is supported 
by substantial evidence. 42 U.S.C. 
§ 406(g): Clark V. Heckler, 733 F.2d 65 
(1984). “Substantial evidence is 'something 
less than the weight of the evidence, and 
the possibility of drawing two inconsistent 
conclusions from the evidence does not pre­
vent an administrative agency's findings 
from being supported by substantial evi­
dence.’ " M etca lf v. Heckler, 800 F.2d 793, 
794 (Eth Cir.3986), quoting Consolo v. Fed­
eral M aritim e Commission, 888 U.S. 607, 
86 S.Ct. 1018, 16 L.Ed.2d 181 (1966). Sub 
stantial evidence is “such relevant evidence 
as a reasonable mind might accept as ade 
quate support for a conclusion.” C lark v. 
Heckler, 733 F.2d a t 68.

I find tha t the decision of the A U  is 
supported by substantial evidence.

JUDGMENT
IT IS THEREFORE ORDERED that the 

decision of the Secretary is affirmed.

ci i ii7iiu*3rn7i7iw)

Lucy KITCHEN. Plaintiff, 
v.

UNITED STATES of Ametica. 
Defendant.

No. N89-001 Civ.
United States District Court,

D. Alaska,
June 30. 1989.

Medical malpractice plaintiff moved to 
remand suit again6t lndmn contractor to

state coun. The District Court, Holland, 
Chief Judge, held th a t Federal Tort Claims 
Act was plain tiffs exclusive remedy upon 
certification by Attorney General that con­
tractor was federal employee Bcting within 
scope of his employment.

Motion denied.

1. Removal of Cases
Removal sta tu te  for suits against fed­

eral ompioyees, as amended in 1988, was 
applicable to pending state  court case; 
moreover, omendment’6 requirement that 
removal motion be made within 60 days of 
enactment of amendment was not applica­
ble to case which was not tried in state 
court. 28 U.S.C.A. § 2679(d)(2).

2. Removal o f Cases c=21
Indian contractor was federal “employ­

ee” for purposes of removing medical mal­
practice claim Bgoinst contractor to federal 
court; Federal Tort Claims Act was plain­
tif f s  exclusive remedy upon certification 
by Attorney General tha t contractor was 
federal employee acting within scope of hie 
employment. 28 U.S.C.A. §§ 1346(b), 2671 
et seq., 2679(d)(2); Public Health Service 
Act, § 244(a), as amended, 42 U.SC.A. 
§ 233(a).

3. C onstitutional Law £=>263(4)
Removal o f Coaei 6^2

Medical malpractice plaintiff had no 
vested right in state  law cause of action 
prior to  judgm ent such as would render 
unconstitutional retroactive application of 
statu te pursuant to which case was re­
moved to federal court. U.S.C.A. Const. 
Amend. 5.
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ORDER

M otion to S trike  & Motion to 
R em and Denied  

HOLLAND, Chief Judge.
The court has now before it plaintiff 

j,ucy Kitchen's motion to remand this case 
to the Superior Court for the State of Alas­
ka, Second Judicial District a t Nome. The 
plaintiff has also filed a motion to 6trike 
the notice substituting the United States as 
the party defendant. Safd motioha are op­
posed by the defendant, United States of 
America. Plaintiff has requested oral ar» 
gumenl, but the coun does not deem oral 
urgum ent necessary to the disposition of 
these motions.

This is a medical malpractice action origi­
nally brought against Norton Sound Health 
Corporation for the alleged negligence of 
one of its doctor employees. Plaintiff al­
leges t>iai as a resu lt of said doctor's negli­
gence, while acting within the scope of his 
employment, plaintiff suffered severe per­
manent brain injuries

[ l j  The United States removed the in­
s tan t case pursuant to 28 U.S.C.
§ 2679(d)(2). Plaintiff argues th a t said 
statu te  is inapplicable to this case. In the 
first place, plaintiff contends that Section 
2679(d)(2) is applicable only to suits against 
federal employees arising out of their oper­
ation of motor vehicles in the scope of their 
employment. This argum ent is largely 
based on the assumption that Section 2679, 
as amended in 1988,' is not applicable to 
this case. Plaintiff also argues that, even 
if Section 2679(d)(2) is applicable to this 
case, the United States’ removal of this 
case was untimely.

Section 2679(d)(2) provides:
(2) Upon certification by the Attorney 

Genera) tha t the defendant employee 
was acting within the scope of his office 
or employment a t he time of the incident 
out of which the claim arose, any civil 
action or proceeding commenced upon 
such claim in a state coun shall be re-

!. Public Law No. 100-694

2. Federal Fmployeei Lustilii) Reform i i Tori 
Compensation Aci of 1988. Pub.l. No. 100-694,

moved without bond nt a n y  time be/ore 
tr ia l by the Attorney General to  the 
District C oun of the United States for 
the district jnd division embracing the 
place in which the action or proceeding is 
pending. Such action or proceeding shall 
be deemed to  be an action or proceeding 
brought against the United States under 
the provisions of this title and all refer­
ences thereto, and the United States 
shail be substituted as the party defen­
dant. This certification of the Attorney 
General shall conclusively establish scope 
of office or employment for purposes of 
removal.

(Emphasis added.) Section 267iKd)(2) of Ti­
tle 28, United States Code, by its expreBE, 
plain language, has application to pending 
state  court cases such as this. This case 
was not tried in state  co u rt It was p roper 
ly and timely removed before trial.

Plaintiff contends th a t Public Lsw No. 
100-694 at Section 8(c)* applies in this 
case. Public Law No. 100-694 at Section 
8(c) provides 89 follows:

(c) Pending State Proceedings.—With 
respect to any civil action or proceeding 
pending in a State coun  to which the 
amendments made by this Act apply, and 
as to  which the period for removal under 
section 2679(d) of title 28, United States 
Code (as amended by section 6 of this 
Art), has expired, the Attorney General 
shall have 60 days a fte r  the date of the 
enactment of this Act during which to 
6eek removal under such section 2679(d). 

This case was not removed within sixty 
days of enactment of Public Law No. 100- 
694. However, because the instant ca6e 
was not tried  in state court, the time for 
removal has not expired. Section 8(c) of 
Public Law No. 100-694 has no application 
to  this case.

Returning to plaintiff's contention that 
Section 2679 applies to suits against federal 
employees arising from their operation of 
motor vehicles, the plain language of Pub 
lie Law No 100-694 nr.kes it clear that this
1989 L’.S.Cotk Cone. & Admin. News (102 Sul.) 
4563, 4566.
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amendment has application to ail claims 
which are cognizable under the Federal 
Tort Claims Act, 28 U.S.C. §§ 1346(b), 
2671, i t  seq. The amendment to Section 
2679(b)(1) makes no mention of suits 
against federal employees arising out of 
their operation of motor vehicles.* Plain­
tiff it mistaken in her contention that die 
removal statute in question applies only to 
suits against federal employees arising out 
of their operation of motor vehicle* in the 
scope of their employment.

12) Plaintiff bIso contends th a t "(n)o 
'employee1 was ever a Defendant in this 
action." Section 2679(d)(2) provides:

This certification of the Attorney Gener­
al shall conclusively establish scope of 
office or employment for purposes of 
removal.

In the instant case, the attorney general 
has certified th a t Norton Sound Health 
Corporation was an employee acting within 
the acope of its employment. The question 
of whether or nol an Indian contractor is 
an "employee" for purposes of Section 
2679(d)(2) is answered by Public Law No, 
100-446 which became law on September 
27, 1988, and which provides in pertinent 
part:

[F^or purposes of . . .  42 U.S.C. § 233(a)
. , .  with respect to claims by any person 
for personal injury, including death, re  
suiting from the performance prior to. 
including, or a fte r  December 22, 1987, of 
medical, surgical, dental or related func­
tions . . .  an Indian tribe, a tribal orga­
nization or Indian contractor carrying 
out a contract, grant agreement, or coop

3 . -|l]f the later act covers the whole subject of
the earlier one and is clearly i.Mended as a 
substitute, it w ill oprrate sim ilar!; as a repeal 
of ihe earlier act."
Krcmer v. Chemical Construction Corp., 4S6 
U.S 4 6 1. 468. 10 2  S C I . 1 8 8 3 , 1890 , 7 2  L E d 2 d  
26 2 ( 19 8 2 ) .  quoting Radcanower V. Touche 
Ross <t Co.. 4 26  UA. !4 8 . IS4. 96 S.C t. 19 89 . 
1993 , 48 L .E d .2d  540 ( 19 7 6 ) .

26 U .S C , 5 2 6 7 9 (b ) ( 1 ) . a> amended by Pub­
lic Law  No. IOO-&94. now provides lor actions 
against "an y  employer". 2 8  U .S .C .
§ 2 6 7 9 (b )( 1 )  states:
(b K I) 7h e  remedy against the United States 

provides by sections 134 6 (b ) and 26 72  of this 
title lot injury o r  ioss of property, or prrsonal 
iqjury or death arising or m ullin g  from thr

erative agreement under Sections 102 or 
103 of this Act is deemed to be p in  of 
the Public Health Service in the D epart­
ment of Health and Human ServicfB 
while carrying out any such contract or 
agreem ent and its employees . . .  are 
deemed employees o f  the Service while 
acting w ith in  the scope o f  their em ploy­
m ent in  carrying ou t the contract or 
agreem ent.4
Title 42 U.S.C. $ 238(a) provides:

(a) The remedy against the United 
States provided by Sections 1346(b) and 
2672 of Title 28, or by alternative bene­
fits provided by the United States wher* 
the availability of such benefits pre­
cludes a remedy under Section 1346(b) of 
Title 28, for damage for personal injury, 
including death, resulting from the per­
formance o f medical, surgical, denial or 
related functions, including the conduct 
of clinical studies or investigation by any 
commissioned officer or employee of the 
Public H ealth Service while acting within 
the ecope of his office or employment, 
shall be exclusive of any other civil ac- 
tion or proceeding by reason of the same 
subjeevm atter against the officer or em­
ployee (or his estate) whose act or omis­
sion gave rise to the claim.
By virtue of the reference to 42 U.S.C.

§ 233(a), in Public Law No. 100-446, it is 
clear that the Federal Tort Claims Act, 28 
U.S.C. §§ 1846(b), 2671, et stq., is the ex­
clusive remedy for claims such an plain­
ti f f s  and th a t Indian contractors are “em­
ployees" protected by Public Law No. 1 GO- 
446. Thus, Norton Sound Health Corpora-

negligent or wrongful act or om lstion cf any 
employee of the Government while acting with­
in the tcope of hit office or employment il 
exclusive o f  any other civil action or proceeding 
for money damages by reason of the sam e sub­
ject metier against ihe employee whose act or 
om ission gave rise lo ihe claim  or against the 
estate of such employee. Any other civil a n io n  
or proceeding for m oney dam age: arising out of 
or relating lo the sam e subject matter against 
the employee or the employee's estate is pre­
cluded without regard to when the act or om is­
sion occurred,

4. Public L aw  No. 100-446 modified Public Low 
No. 10 0 -2 0 2 , which preceded Public Law  No. 
100-446 (em phasis supplied)
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t j0n was an employee acting within the 
cfope of its; employment for purposes of 28 
U.5 .C. § 2678(d)(2) upon certification by the
attorney general.

[3] Next, the court considers the plain- 
off's contentions tha t Public Law No. 100- 
446 iE unconstitutional because it is the 
product o f illegal lobbying activities by 
Norton Sound Health Corporation, and/or 
because the retroactive application of Pub­
lic Law No. 100-446 unconstitutionally de­
prives plaintiff of s vested right.

In the first place, the plaintiff has failed 
to provide the court with any authority 
whatsoever thBt "illegal lobbying efforts" 
by a defendant can have the effect of de­
priving a plaintiff of due process of law. 
Furtherm ore, plaintiff complains that the 
retroactivity of Public Law No 300-446 to 
her cose deprives her of vested rights, 
plaintiff filed her action in state  court 
which, she claims, provided her with: "a 
trial by jury; liberal tolling of the statu te 
of limitations in caees of brain injury; the 
ability to sue a private corporation for its 
acts of negligence; a convenient forum; 
the ability to place the action on a fast 
track system for quick resolution; and, the 
availability of the insurance coverage of 
the North Sound Health Corporation.” 
Plaintiff's reply memorandum at 10 .

Quite simply, the plaintiff has no vested 
rights in her sta te  law causes of oction.

The question whether the rights as­
serted in p lain tiffs state-Jaw causes of 
action arc "vested" cannot be anewercd 
by looking 10 see whether su it had al­
ready been filed and how far it had pro­
ceeded when Congress enacted § 2212.

[ "No person has r  vested interest in any 
'rule of law entitling him to insist that it 
shall remain unchanged for his benefit." 
This ia true after suit has been filed and 
continues to be true until a final, unre­
viewable judgm ent is obtained. Chief 
Justice Marshall first announced the 
principle in The Schooner Peggy, 5 U.S.
(1 Cranch) 103, 110, 2 L.Ed. 49 (1801). 
The Supreme Court held in that cose that 
a court muBt apply the law in force a t the 
time of its decision, even if il is hearing 
the cose on appeal from a judgm ent en­
tered pursuant to a prior law. For a

more recent and stringent application of 
thi9 rule, see H $  M adison Avenue Corp. 
v. A is tlia , 381 U.S. 795, 67 S.Ct. 1726, 91 
L Ed- 1822 (1947), m odify ing  831 U.S. 
199, 67 S .C l 1178, 91 L.Ed. 1432 (1947).

Because rights in to n  do not vest until 
there is a final, unreviewable judgment, 
Congress abridged no vcBtcd rights of 
the plaintiff by enacting § 2212 and 
retroactivel)'abolishing her cauBe of ac­
tion in u>rt7 

H am m ond v. United States, 786 F.2d 8, 12 
(1st Cir,1986) (citations and footnote omit­
ted).

On the foregoing authority, this court 
rejects plaintiff's argum ent th a t the retro­
active application of Public Law No. 100- 
446 unconstitutionally deprives her of vesv 
ed rights iB contrary o  established prece­
dent. .

For the foregoing reasons, the plain tiffs 
motion* for remand and to strike notice of 
substitution of the United States as the 
party defendant are hereby denied.

£

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, Plaintiff,

v.
Poula MARQUA, P ersonal R epresenta­

tive o f  the EstBte o f  Jenn ifer W. 
Cham berlain, D efendant.

Brian CHAMBERLAIN and Pau la M ar­
que, P ersonal R epresentative o f  the E s­
ta te  o f Jenn ifer W. Cham berlain, Plain- 
tiffs,

v.
STATE f a r m  m u t u a l  a u t o m o b il e  

INSURANCE COMPANY, an Illinois 
corporation, D efendant.

No. A87-574 Civ.
United Suites D istrict Court,

D. Alaska.
Nov. 8, 1989.

Husband and wife were named in­
sureds under automobile policy, and suits
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but will merely enforce the shifted obligating, 
as contemplated in the written agreement.7

B. Equitable Estoppel Arpuvient

Deborah argues that the doctrine of equi­
table estoppel should apply to prevent a par­
ent who has hot actually had custody of the 
child from asserting a claim for child 6uppon 
arrearages. Deborah acknowledges that 
such an approach would violate the rigid rule 
against child support modifications, but she 
cites a line of Illinois cases which she claims 
have conunu9d to apply equitable estoppel 
even after adopting the strict federal prohibi­
tion on retroactive modifications.

Regardless of the merits of the argument, 
the entire equitable estoppel discussion is 
moot in this appeal. Deborah acknowledges 
that the application of equitable estoppel 
would not entitle her to an award of child 
uuppon for tho period in question (October 
1991 to March 1992). She merely claims that 
the doctrine should prevent Billy from as­
serting a claim for child support for this 
same period. This argument is moot because 
Billy has asserted both to the superior court 
and this court that he is not attempting to 
collect child support for this period, but 
merely for January 1991 to September 1991.

IV. CONCLUSION

For the reasons stated above, the order of 
the superior court is AFFIRMED.

Charles E. UNDERWOOD, Jrn Susie 
G. Underwood, and Anthot\y C.

Underwood, Appellants,
v.

STATE of Alaska, Governor Walter 
J. Hickel and D epartm ent of 

Revenue, Appellees.
No. S-5802.

Supreme Court of Alaska.

Sept. 30, 1994.

Residents, who moved into state prior to 
April 1 of year in which statutory amend- 
ment changing eligibility requirements for 
permanent fund dividend (PFD) to coincide 
with calendar year, rather than the former 
date of April 1, took effect, filed action claim­
ing that denial of PFD violated constitutional . 
righta. The Superior Court, Fourth Judicial 
District, Fairbanks, Mary E. Greene, J„ 
granted summary judgment in favor of state. 
Residents appealed. The Supreme Court, 
Moore, C J., held that: (1) enactment of 
amendment did not deprive residents of 
equal protection; (2) enactment of amend­
ment did not violate due process righta of 
residents; (3) amendment was not impermis- 
aible -ex post facto" law; and (4 ) state was 
not estopped from denying PFD to resident*.

Affirmed.

1. C onstitutional Low 0 23 4 .6  
States 8=J27 

Enactment of statutory amendment 
changing eligibility requirements for perma­
nent fund dividend (PFD) to coincide with 
calendar year, rather than the former date cf 
April 1, did not deprive residents who moved 
into state prior to April 1 of year in which 
change took effect of equal protection; 
changed qualifying date was fairly and sub­
stantially related to goal of improving overall

7. Bill) also disagrees with the master's fa ilu re  to 
include the September 1991 payment In Debo- 
r»h'» pu t due obligation, and unh her finding 
that Billy \  obligation of JS6S SO began In Sep. 
u m b e r and nor Oricber ol 1991, even though 
Scon did no i movt- o u t of his father's residence

until sometime lace in September. Billy did not 
ta itr this issue in his Statement of Points on 
Appeal, and therefore we consider it waived. See 
Welcome v. Jennings, 780 P.2d 1039, 1042 n- 4 
(Alaska 1989)
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efficiency of PFD program.
J 1 ; U .S .C A  Const.Amcnd. 14; AS 48.28. 
005(b).

2. C onstitutional Law *=211(2)
Under sliding scale approach to equal 

protection questions adopted by Alaska Su­
preme Court, applicable standard of review 
for given case is to be determined by impor­
tance of individual rights asserted and by 
degree of suspicion with which Supreme 
Court viewt resulting classification scheme; 
as level of scrutiny selected moves up the 
sliding ecale, the asserted governmental in­
terest must be relatively more compelling, 
and legislation's meant-to-ends fit must be 
correspondingly closer. Const. Art. 1, § 1; 
U.S.C.A. ConsLAmend. 14.

S. C onstitutional Law *=219.1(2)
Under minimum level of scrutiny appli­

cable to equal protection challenge regarding 
economic interest, state must show that chal­
lenged enactment was designed to achieve a 
legitimate governmental objective, and that 
means bear a fair and substantia) relation­
ship to accomplishment of that objective. 
Const. Art. 1, § 1; U.S.CA Conat.Amend. 
14.

4. C onstitutional Law *=291.6 
S tates *=127

Enactment of statutory amendment 
changing eligibility requirements for perma­
nent fund dividend (PFD) to coincide with 
calendar year, rather than the former date of 
April 1, did not violate due process rights of 
residents who moved into state prior to April 
1 of year in which change took effect; upon 
move into state, residents possessed nothing 
more than inchoate expectancy of PFD. 
Const. Art. 1, § 1; U.S.CA. Const-Amend. 
14; AS 48.29.005(a).

5, C onstitutional Law *=>197
"Ex post facto" law is law passed after 

occurrence of fact or commission of act. 
which retrospectively changes legal conse­
quences or relations of such fact or deed. 
Const. A n. 1, § 16.

See publication Words ond Phrases 
for other jud ic ia l constructions and del 
initions.
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Const. A r t  1 , 6. C onstitutional Lew *=168
In determining whether statute affecting 

prcenaetment conduct is unconstitutionally 
retrospective, one Inquiry Is into whether 
statute affects veBted rights. Const. Art. 1 , 
S 15.

7. C onstitutional Law *=199
States *=127

Enactment of statutory amendment 
changing eligibility requirements for perma­
nent fund dividend (PFD) to coincide with 
calendar year, rather than the former date of 
April 1, did not constitute impermissible "ex 
poet facto" law in violation of Alaska Consti­
tution, where at time of amendment, no Alas- 
kan had vested right to dividend, and change 
did not unfairly or unreasonably impinge 
upon any property rights or settled expecta­
tions. C onst Art. 1, § 15; AS 43.23.006(a)

8. Eatoppel *=62.2(2)
State was not estopped from denying 

permanent ftmd dividend (PFD) to residents 
who moved into state prior to April 1 of year 
in which amendment changing eligibility re­
quirements for PFD  to coincide with calen­
dar year, rather than the former date of 
April 1, took effect; residents took calculated 
risk when they decided to move to state prior 
to April 1, rather than later date they would 
allegedly have otherwise preferred, and state 
engaged in no conduct encouraging residents' 
action or guaranteeing that residents would 
qualify for PFD  if they arrived prior to April
1. AS 4823.005(a).

Robert John, Law Office of Robert John, 
Fairbanks, for appellants.

Vincent L. Uaera, Asat. Atty. Gen., and 
Bruce M. Botelho, Any. Gen., Juneau, for 
appellees.

Before MOt (E. C J .. and RABINOWITZ, 
MATTHEWS, rOMPTON and 
EASTAUGH. JJ .

OPINION
MOORE, Chief Justice.
At issue in this appeal is the constitutional­

ity of a 1992 amendment to the permanent 
fund dividend (PFD) statutes, Chapter 4,
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section 4, SLA 1992 The amendment 

! changed the qualifying cate set forth in AS
, 48.23.005(a) for s 1993 PFD. Charles E.

Underwood, Jr., along with his wife and son, 
Susie G. Underwood and Anthony C. Under­
wood (the Underwoods), allege that they 

I were unlawfully denied 1993 PFDs as a re-
' suit of the change. They instituted this ac­

tion against the State of Alaska, Governor 
Walter J. Hickel and the Department of Rev­
enue (collectively "the State"), claiming that 
the amendment violated a number of their 
constitutional rights and that the Stale was 
estopped from denying their dividend appli­
cations. The superior court gianted sum­
mary judgment in favor of the State. We 
affirm.

1. FACTS A N D  PROCEEDINGS
The facta are not in dispute. The Under­

woods timed their move from Texas to Alas­
ka with the specific intention of becoming 
Alaska residents in time to qualify for a 1993 
PFD. According to Charles Underwood, he 
understood that in order to qualify for the 
1993 PFD, the family members liad to be 
state residonts on or before April 1, 1992. 
Although CharleB otherwise would have pre­
ferred to remain at his job In Texas until 
May 1992, he resigned in March. Had 
Charles remained at his job until late May as 
he desired, Charles claims he would have 
earned roughly another $3,000 in after tax 
wages. The family arrived in Alaska on 
March 25, 1992.

On March SI, 1992, Governor Hickel 
signed Chapter 4, section 4, SLA 1992, which 
amended AS 4S.23.005 by changing the eligi­
bility requirements for a PFD to coincide 
with the calendar year. As a result, to be 
eligible for a' 1999 PFD, applicants had to 
show Alaska residency as of January 1,1992. 
Accordingly, persons who established Alas­
kan residency between January 2, 1992 and 
April 1, 1992 were not eligible for a 1998 
PFD, whereas under prior law they would 
have been eligible.

Tha Underwoods brought suit in superior 
court challenging the constitutionality or the 
enactment. They specifically claimed that h 
violated the equal protection and due process 
guarantees of the federal and etate constitu­

tions, that it constituted an ex post facto law, 
that it was an impermissible talcing of prop, 
erty, and that the State was equitably 
topped from amending the law.

The superior court granted summary judg­
ment in favor of the State on all of the 
Underwoods’ claims. The Underwoods ap­
peal.

II. DISCUSSION

The parties agree that there are no issue* 
of material fact, and that this case may be 
properly resolved as a matter of law. The 
constitutional and other purely legal que*. 
tiona at bar are issues to which this court will 
apply ita independent judgment. Stott t. 
Anthony, 810 P.2d 165,166-57 (Alaska 1991); 
Croft u Pan Alaska Trucking, 820 P.2d 1064, 
1066 (Alaska 1991).

A. The Challenged Enactment Doet Not 
Violate The Underwoods' Constitu­
tional Rights.

Alaska Statute 43.23.005 governs the eligi­
bility requirements for a PFD. Following • 
the enactment of Chapter 4, section 4, SLA 
1992, the Btatute provided that:

(a) An individual is eligible to receive 
one permanent fund dividend each year in 
an amount to be determined under AS 
43.23.026 if 

• • • *
(8) the individual was a Btate resident 

for at least the calendar year immediately 
preceding January j  of the current divi­
dend year; —

AS 43.23.005(aXS) (emphasis added). Prior 
to the 1992 amendment, the Btatute required 
Alaska residency for the twelve month period 
immediately preceding April J of the current 
dividend year. AS 43.23.005(a)(2) (effective 
June 1 1 , 1991).

1. Equal Protection

[1 ] The Underwoods assert that the 1992 
enactment denied them equal protection and 
opportunity under both the Federal and 
Alaska Constitutions. See U.S. Const 
amend. XIV; Alaska Const a r t  I, § 1. Be­
cause Alaska’s equal protection clause “is 
more protective of individual rights than the
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federal equal protection dauw," State v. A n ­
thony. 810 P.2d at 167, we focuB our analysis 
on the Alaska Constitution.1

(2] We have adopted a sliding scale ap­
proach to equal protection questions. State 
v. Erickson. 674 P.2d 1,11-12 (Alaska 1978). 
Under this approach, " *[t]he applicable stan­
dard of review for a given case is to be 
determined by the importance of the individ­
ual rights asserted and by the degree of 
suspicion with which we view the resulting 
classification scheme.'" S(o(e; D ept of Reve­
nue v. Corio, 868 P.2d 621, 629 (Alaska 1993) 
(quoting State v. Ostrosky, 667 P.2d 1184, 
1192-93 (Alaska 1983)). Aa the level of scru­
tiny selected moves up the sliding ecale, the 
asserted governmental interests must be rel­
atively more compelling, and the legislation's 
means-to-ends fit must be correspondingly 
closer. Ostrosky, 667 1.2d at 1193. Con- 
veraely, “if relaxed scrutiny is indicated, lesB 
important governmental objertivee will suf­
fice and a greater degree of over/or underin- 
clusiveness in the means-to-ends fit will be 
tolerated." Id. (footnote omitted).

13) We have held that an individual’s in­
terest in a PFD  “is merely an economic 
interest and therefore is entitled only to min­
imum protection under our equal protection 
analysis." Anthony, 810 P.2d ot 15E. Under 
this minimum level of scrutiny, the State 
must show that the challenged enactment 
was designed to achieve a legitimate govern­
mental objective, and that the means bear a 
-fair and substantial" relationship to the ac­
complishment of that objective. Corio, 858 
P.2d at 629; Anthony, 810 P.2d at 158-59.*

The State asserts that the purpose of the 
challenged legislation was to improve the 
overall efficiency of the PFD program. ''B y 
moving the qualifying date to coincide with 
the calendar year, the PFD division of the
1. Article I. se-ctton o( the Alaska Constitution 
states, "(l)h il cons..muon IS dedicated 10 the 
principle!) that .. all persons are equal and 
entitled to equal rights, opportunities, and pro­
tection under the law. . Al though the panics 
do not specifics!!} address the issue, the class 
allegedly subject to disparate treatment undet 
the amendment includes all persons who would 
have been eligible for a 1993 PFD but for the 
three month change in the qualifying date

Department of Revenue gains three months 
to process applications. This additional time 
should result in earlier detection of Ineligible 
applicants and fewer improperly paid PFDs, 
less heed for temporary staff to process ap 
plications, and quicker resolution of ques­
tioned applications, thereby decreasing the 
number of delayed payments. The Stow 
also asserts that the amendment was intend­
ed to simplify the PFD  program, th e reb y ^ ' 
decreasing public confusion and minimizing 
the many daw-related errors that result in 
missed dividends.

These objectives are legitimate ones, and 
we reject the Underwoods’ argument to the 
contrary. The Underwoods contend that the 
cited objectives are not legitimate because 
they are based on cost savings and efficiency. 
See Derrick's Aero-Auto-Aqua Repair Serv. 
u State, Dep’t  o f Transp., 764 P.2d 1111, 
1114 (Alaska 1988) ("[CJost savings alone a r e / ' 
not sufficient government objectives unden 
fAlBska’6] equal protection analysis."). How­
ever, the challenged legislation here is distin­
guishable from that in Herrick’s. It is not 
justified eolely by qss t. savings that._ajs_  
"achieved, by excluding a class of persons 
from benefits they would otherwise receive."
I d  (quoting Alaska Pac. Assurance Co. u  
Brown, 687 P.2d 264, 272 (Alaska 1084)). 
Moreover, the State’s goal6 of improved effi­
ciency and consumer understanding repre­
sent different objectives than the mere goal 
of cost Barings discussed in Herrick’s or in 
Brown. See id.; Brown, 687 FJZd a t 272.
We therefore conclude that the goals of the 
1992 amendment pass the legitimacy test.

The means-to-enda tailoring of the amend­
ment also satisfies the “fair and substantial 
relation" tost. In arguing to the contrary, 
the Underwoods largely look to the fact that 
the State extended the application period for
2 .  Although ihe Underwoods acknowledge that 

the rations! basil test ordinarily applies to a 
person s interest in a  P FD , they assert that the 
19 9 2  enactment interferes with their right to 
travel, thereby implicating strict sctutlny nnaly- 
c ii. However, the issues in this case do not 
implicate the right to travel and are properly 
subject to rational basis review.
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1993 PFDs through June 1992.* Their argu­
ment is that, because the application period 
for 1993 PFDe was extended, the legislature 
also could and ehould have extended the 
eligibility period for 1993 PFDs.

However, the extended application period 
was specifically intended to reduce public 
confusion resulting from the 1992 statutory 
amendments, and it is substantially related 
to the purpose of the legislation. Moreover, 
the fact tliat the application tune was extend­
ed says little about the claims at issue in ihis 
caae. The State does not assert that it re­
jected the Underwoods’ applications because 
of the additional burden in processing them. 
The issue is merely whether the changed 
qualifying date is fairly and substantially re ­
lated to the goals of the 1992 amendments. 
Certainly, the State could have elected to 
permit applicants to achieve the one year 
residency requirement any time during the 
extended 1993 application period, thereby re­
sulting in acceptance of the Underwoods' a p  
plications. However, the State’s derision not 
to extend the qualifying date along with the 
application deadline does not mean that the 
enactment fails to satisfy the fair and sub­
stantial relation test. To the contrary, view­
ing the goals and means of the challenged 
legislation, we conclude that the State was 
not constitutionally required to extend the 
eligibility period for 1993 PFDs simply be­
cause it was feasible to do so.

The Underwoods next rely on Isakson v. 
Rickey, 550 P.2d 359, 363-65 (Alaska 1976), 
to argue that the exclusion of people in their 
situation from 1993 PFD eligibility fails the 
fair and substantial relation test. However, 
Isakson does not control the outcome in this 
case. There, the purpose of the challenged 
statute was to allocate limited entry commer­
cial fishing permits, with selection to be 
baaed upon certain hardship standards. Id  
at 360. To demonstrate hardship the statute 
specified that the applicant must have been

3 . The PFD application period u  governed by AS 
4 3 .2 3 .O i l . which became effective on January I , 
19 9 3  and rrquirra that application] (or P FD s be 
filed between January 2  and M arch 3 1  of the 
dividend year. Chapter 4. section 19 (b ). SLA 
19 9 2  piovlded that, notwithstanding this srction. 
the application period Tor 19 9 3  would extend 
through June 30 , 1993 .

the holder of a gear license prior to a cutoff 
date of Jammry 1 , 1973. I d  at 360-61. Jt 
was assumed that holders of gear licenses 
obtained after January 1 , 1973 could not 
ahow hardship. We determined that the 
January 1, 1973 cut-off date waa nol fairly 
and substantially related to identifying the 
hardship necessary for an entry permit. Id  
at 366. We found that the cut-off date was 
both overbroad and underindusfve. I t  watt 
overbroad because it would Include pre-1973 
gear license holders who were no longer 
involved in commercial fishing and could not 
show hardship; it was underinrlusive be­
cause it would exclude other persons who 
actively participated in and were economical 
ly dependent upon the fishery. I d

The statute at issue in I ia k ion  cannot be 
logically compared to the challenged amend­
ment in this case. Unlike the extremely 
loose tailoring in Isakson, the action moving 
the qualifying date for 1993 PFDs by three 
months is fairly and substantially related to 
the purpose of simplifying the PFD program 
in order to decrease public confusion and to 
improve efficiency’ Bnd accuracy in adminis­
tering the program. There is no significant 
danger of over or underincluEivenew; as a 
reault of the State’s action.

Because the challenged amendment de­
rives from a legitimate governmental objec­
tive, and the means bear a fair and eubetan- 
tial relation to that objective, the 1992 
amendment to AS 43.28,006(8) survives mini­
mal scrutiny under Alaska's Constitution. 
Accordingly, the Underwoods’ equal protec­
tion claim fails.

2. Due Process
[4] The Underwoods next assert that the 

enactment violated their due procesc rights 
because upon their arrival in Alaska in 
March 3992, they had a vested right to 1993 
PFDs, subject only to their continuing resi­
dence.4 We disagree.

4. Anit-lc I. section 7 o f the Alaska Constitution A 
provides:
"N o person uhull br deprived of lift, liberty, or
property, without due process of law  -  The
Fifth Amendment to the United S u te s Constitu­
tion contains a similar guarantee.

326 Alaska 881 PACIFIC REPORTER, 2d SERIES
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We are satisfied that this change did sot 
unfairly or unreasonably impinge upon any 
property rights or settled expectations. 
Thus, we find that the amendment does not 
violate the constitutional prohibition against 
retroactive legislation. The Underwoods' 
claim m  this ground therefore fails. See, 
ep.t ARCO Alaska, Inc v. State, 824 P.2d 
708, 710-32 (Alaska 1902) (upholding a tax 
law amendment which retroactively applied 
to a Bovcn month period); W im  A ir Alaska, 
Inc. u  Stale, Dep't o j Revenue, 047 P.2d 1087 
(Alaska 1982) (assuming the constitutionality 
of amendments to a tax statute retroactively 
applying to a six month period).

B. The Stale la Not Equitably Estopped 
From Denying the Underwoods Their 
JB0S PFDt

18] The Underwoods lastly claim tha t the 
State should be estopped from enforcing the 
1992 amendment as to them because they 
acted in detrimental reliance on the prior 
lsw. We reject this claim. In short, the 
Underwoods undertook a calculated risk 
when they decided to move to Alaska in 
March rather than May of 1992. The State 
engaged in no conduct encouraging this ac­
tion, or in any way guaranteeing that the 
Underwoods would qualify for a 3993 PFD if 
they arrived in March, Thus, while it is 
unfortunate that the Underwoods' calculated 
risk did not pay off, the State is not obligated 
to pay for any losses incurred by the Under­
woods as a result of their decision to move to 
Alaska In March.

III . CONCLUSION
The State'e amendment to the eligibility 

statute for 1993 PFDs did not violate the 
Underwoods' constitutional rights. Nor is 
the State equitably estopped from denying 
the Underwoods a 1998 dividend. Accord­
ingly. the superior court's order granting 
summary judgment in favor of the State is 
AFFIRMED.

Joseph M. RUDDEN, .Appellant, 

v.

STATE o f Alaska, Appellee.

No. A-476B.

Court of Appeals of Alaska. 

Sept. 30, 1994.

Defendant was convicted by ju ry  of at­
tempted first-degree murder of service sta- 
lion mechanic during unprovoked attack fol­
lowing trial In the Superior Court, F irst Judi­
cial District, Thomas E. Schulz, J .  Defendant 
challenged 35-year sentence on appeal The 
Court of Appeals, Bryner, C J„  held th a t (1) 
failing to give greater weight to rehabilita­
tion as sentencing goal was not clear tnis- 
take; (2) declining to treat crime as aggra­
vated first-degree assault was not clear mis- 
take; and (3) sentence was not excessive.

Affirmed.

L Criminal Law «=98&2(1)
Determining priority and relationship of 

various goals of sentencing is primarily a 
matter for the sentencing court; the court 
need not emphasize rehabilitation in all 
cases, or even in all cases involving first 
offendeis.

2. Homicide «=>358(1)
Emphasizing sentencing goals other 

than rehabilitation for defendant convicted of 
attempted murder was not a clear mistake 
given defendant's poor prospects for rehsbfli- 
u tion and seriousness of crime. AS 118L- 
100(a), lMl.lOOfoXl). 12-55.125(b).

J. Homicide e=358(l)
Declining to treat attempted fiist-degroe 

murder as aggravated case of firstslsgree 
assault during sentencing was not clear mis 
take given that sentencing judge recognized 
that victim had not been killed and erimo 
verged on completed act of murder. AS.
11.81.100(a), 11.41.100(D)(1), 12.55.126(b). ;



Apr-08-2002* 15:37 From-BPiK 9072562530

T
icen&e prior to * cub-off 
>73. Id at 860-61. It 
tidera of gear licenaeB 
try 1, 1973 could not 
• determined that the 
off date was not fairly 
ated to identifying the 
o- an entry permit. Id 
at the cut-off date was 
underinchiaive. It was 
would include pre-1978 
who were no longer 

al fishing and could not 
vas underinclusive be- 
ide other persons who 
;n and were econo m ica l- 
he fishery. Id 
ie in Isakson cannot be 
■ the challenged amend- 
Unlike the extremely 

Icscm, the action moving 
or 1993 PFDs by three 
substantially related to 
lying the PFD  program 
public confusion and to 
id accuracy in adminis- 
There is no significant 

in d e ru id U B iv en ess  as a 
action.

Icnged amendment de- 
ite governmental objec- 
bear & fair and subs tan- 
it objective, the 1992 
^ 3 ,005(a) survives mini- 

Alasks’e Constitution, 
derwoods' equal protec-

Kids next assert that the 
heir due process rights 
■ arrival in Alaska in 
d a vested right to 1993 
to their continuing re si­
re.
of ihe Alasko Constitution

deprived of life, liberty, or 
e process of low..,.'' The 
the United States Constitu­
tor guarantee.

UNDERWOOD v. STATE
CUc ai 801 T2i 311 (Alania 1994)

As of March 31,1992, the Underwoods had whether the 
becn Alaska residents for approximately six 
dpys, fa  short o f the twelve month require- 
m fpt of AS 43.23.005 as it existed when the 
Underwoods arrived. At that time, the Un­
derwoods possessed nothing more than an 
inchoate expectancy o f a 1993 PFD  that is 
not afforded constitutional protection. See 
tforton v. Alcoholic Beverage Control Bd,
696 P.2d 1090,3092 n. 4 (Alaska 1986) (vest­
ed property rights are protected against 
state action by the due process danses of the 
Alaska and United States Constitutions);
Bidwell v. Schiele, 356 P.2d 684, 686 (Alaska 
I960) (same).

The Underwoods cite to real property 
cases from other jurisdictions to support 
their claim that their reliance on AS 43.28.- 
005 at the time o f their move to Alaska 
should give them a vested right in the law aa 
it existed on the date o f their move. The 
Underwoods' analogy between real property 
transactions and the present case is unper- 
suasive. Unlike real property situations in 
which the complaining party indisputably 
possesses property righta in specific land, the 
Underwoods hsd no property right whatsoev­
er in a 1998 PFD.1 Accordingly, there is no 
due process violation in this case.

T-2B8 P 024/025 F-271

Alaska 327

3. Ex Poet Facto Law
15] The Underwoods next assert that the 

1992 amendment constitutes an ex post facto 
law in violation o f the Alaska Constitution-1 
An ex post facto law is a law “ ‘passed after 
the occurrence of a fact or commission of an 
act, which retrospectively changes the legal 
consequences or relations of such fact or 
deed.’ " DonJu v. State, 619 T2d 720. 722 n. 
3 (Alaska 1980) (quoting Black's Law Dictio­
nary 620 (6th ed. 1979)).

(6 ,7 ] In determining whether a statute 
afreoting pre-enactment conduct is unconsti­
tutionally retrospective, one Inquiry is into
S. Similarly, be-eause the Underwoods had noth­

in* more than an inchoair expectancy of a 1993 
PFD, they had no property that tould have been 
ihe subject of a taking in violation of the Fifth 
Amrndmcnt of the Federal Constitution and Arti­
cle I. section 18 of the Alaska Constitution Ac- 
coidingly this arfument also lails

Btatute affects vested rights. 
See Norton, 695 P.2d at 1092; see also 
Black's Law Dictionary 1317-18 (6th ed. 
1990) (A “ retrospective” or “retroactive'' law 
Is generally defined as a law which “ takes 
away or impairs vested rights acquired under 
existing laws, or creates new obligations, im­
poses e new duty or attaches a new disability 
In respect to transactions or consideration* 
already past,” ) (citation omitted). The Un­
derwoods had no vested right to a 1998 PFD  
as of March 31,1992, just as no Alaskan hsd 
a vested right to a 1993 dividend at that 
time.1 Therefore, under a vested right* in­
quiry, the amendment dearly aoe6 not con­
stitute an impermissible ex post facto law in 
violation of the Alaska Constitution. See 
Properly Owners AssVt v. Clip of Ketchikan, 
781 P.2d 667, 674 n. 12 (Alaska 1989) (a 
statutory change which merely disappoints 
economic expectations and doeB not affect 
vested rights is not an ex post /b c io  law).

The Undcrwoodo alternatively urge ua to 
reject a vested righta inquiry and instead 
review the challenged enactment for fairness 
and reasonableness. See Norton, 695 P.2d at 
1092-93 (noting the deficiencies o f the vested 
righta analysis in determining whether a 
statute is in fact retroactive and whether it is 
unconstitutional); 2 Norman J. Singer, Suth­erland Statutory Construction § 41.06, at 
369-71 (5th cd. 1998) (fairness considerations 
represent a more meaningful standard o f 
evaluating retroactive laws than a vested 
righta analysis). Even under Buch a stan­
dard, however, we find that the 1992 amend­
ment at issue in this case withstands consti­
tutional ami tiny.

The effective date o f the 1992 amendment 
to AS 48.23.006 was January 1, 1993. The 
amendment made state residency during cal­
endar year 1992 relevant to eligibility fo r A 
1993 PFD , thereby bearing some relation to 
event* dating back to January 1, 1992, In­
stead of April 1, 1992 as under the prior law.6. Article I. section IS of the Alaska Constitution 

provides that “[n]o bill of attainder or ex post 
tarto law shall be passed..,,"7. In fact because the entire dividend program it a creature of the legislature, it could how been 
abolished during the 1992 legislative session, so 
that no Alaskan received a 1993 PFD.



0 4 / 1 0 / 2 0 0 2  0 9 : 5 5  9 0 7 2 7 6 7 1 8 5  AATL PAGE 01

A l a s k a  A c t i o n  T r u s t
P.O. B ox 102323 • A nchorage. A la sk a  99510 

Office: 813 W est T h ird  A venue • Anchorage, AK 99501 
(907) 258-4040 - FAX (907) 258-8751

April 16,2002

The Honorable Norman Rokeberg 
Chairman, House Judiciary Committee 
State Capitol 
Juneau, Alaska 99801 
BY FAX: (907)465-2040

Re: HCS 489 (Jud) for HB 499 

Dear Chairman Rokeberg:

At the time of my testimony before the House Judiciary, I did not 
have a copy of the committee substitute for House Bill #499. I had several 
concerns regarding the original bill as proposed.

First, while I understood that the legislative Intent was to overturn 
the Supreme Court’s decision in Savage Arms, Inc., the bill went much further. 
As I understood the bill, it would not only apply to tort actions, but commercial 
and contractual disputes as well. Additionally, It would afford protection to a 
transferring corporation from not only tort liability (existing or potential) but, as 
worded, for debts and other obligations as well. In short, It would have made It 
much easier to escape a tort liability or other liability (including debts and other 
obligations to creditors Including lending institutions and stockholders) by merely 
selling or transferring the corporation to an Alaskan corporation and not 
expressly assuming the debt or liability regardless of the ongoing nature of the 
enterprise. This would have made Alaska a sanctuary for unscrupulous foreign 
corporations transferring assets to avoid financial exposure. Moreover, It would 
place corporate executives or major shareholders of a corporation in a much 
better position than declaring bankruptcy. The sale or transfer of the assets in 
exchange for cash or stock would be without the burden of a set aside for 
preferential transfers in bankruptcy. This would also, arguably, protect foreign 
corporations as well since the cause of action relating to tort liability would 
always be In Alaska and if the choice of law provisions applied Alaska law after 
this statute was promulgated, the foreign corporation would, in all likelihood, be 
protected as well. I have personally been Involved in two different contract/tort 
cases where this statute would have potentially adversely Impacted Alaskans.
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The committee substitute for House Bill #499 is much dearer in its 
intent. It is still very broad In that it allows a corporation to escape liquidated and 
unliquidated liabilities and existing debts from any source. In other words, it is 
still much broader In scope than necessary to address the Savage Arms’ Issue 
and encompasses cases in addition to tort. The language remains the same, 
i.e., “in tort or otherwise, for a liability or an obligation . . . This could leave not 
only Alaskan victims of tortuous activity without a remedy, It could also leave 
Alaskan creditors literally holding the bag. The potential commercial impact of 
this bill would probably be greater than the tort impact.

Subsection B addresses many of my concerns and, as worded, 
would provide adequate protection to the commercial case that I described 
during my testimony before the House Judiciary. That said, while I believe that 
the committee substitute is a much better bill, I agree with Mr. Powell’s 
assessment that proving fraud can indeed be a daunting hurdle to overcome. I 
suspect that In most cases where this becomes an issue, the committee 
substitute will result in more litigation than leaving the holding in Savage Arms 
intact.

I hope that this adequately responds to the committee’s questions.

Very truly yours,

DILLON & FINDLEY, P.C.

Ray R. Brown

RRB/lk/maf


