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ALASKA STATE LEGISLATURE
HOUSE JUDICIARY COMMITTEE

Repicseniaiive Norman RoVeberg, Chairman Slate Capitol
Reniesentative Scott Ogan, Vice-Chairmen Juneau, AK 99801-1182
Repiesentative JohnCoghill Telephong: 3%07) 4654990
Representative Jcannetie James I 1 ax: (907)465-2040
Representative Kevin Meyer \

Representative Ethan BerVowit2 Heather M.Nobrega
Representative Albert Koohesh Counsel to Committee

Sponsor Statement for HB 384

In 1997, responding to public interest in tort reform and work of the Governor's
Advisory Task Force on Civil Justice, the legislature passed tort reform legislation.
One part of the legislation responded to the Task Force's recommendation that the
Alaska Judicial Council (AJC) report on closed civil cases, using data from forms
completed by attorneys and parties in the cases. See aiaska civir cases, June 1999 -
December 2000, Alaska Judicial Council, M ay 2001, Page 1.

In response to the legislation, AJC created a form called "Information About the
Resolution of Civil Cases." Every attorney and/or party must fill out this form
upon final disposition of a case. The Alaska Judicial Council is then charged with
compiling the information from these forms, and issuing a report.

The latest report from the Alaska Judicial Council, issued May 2001, reported a
dismal number of attorneys were actuall?/ flllln% out the forms (forms were filed for
fewer than half of the required cases). In an attempt to boost reporting, and after
working with members of the Alaska Bar Association, the Alaska Judicial Council,
and the Court system, HB 384 has been introduced. HB 384 simplifies the data
collection form by clarifying what information is needed to be reported, when the
Information is needed to be refoorted, and what cases are no longer are re(1U|_red to

ort. In addition, the bill also amends certain court rules in order to clarify an

re
atporney's duties regarding reporting tbs information.

The committee urges your support of this hill.

HU 384: 2/9/02



ALASKA STATE LEGISLATURE
HOUSE JUDICIARY COMMITTEE

Repicsentaiive Norman Rokeberg, Chaimen State Capitol
Repiescnlative Sc/tt Ogan, Vice-Chairmen Juneau, AK 99801-1182
Reprcsenta’ive John Coghill Telephone; ZE90 465-4990
Representative Jeannetie James Fax: (907)465-2040
Representati\; Kevin Meyer
Representative Ethan Berkowitz Heather M. Nobrega
Representative Albert Kookcsh Counsel to Committee
Sectional Analysis for HB 334
Section 1: Repeals and reenacts AS 09.68._13%1& which lists all the information
that the Alaska Judicial Council (AIC) is required to collect.
Section 2: Adds deIinquent tax, tax foreclosures, and quiet title cases to the
list of cases that are excluded from this reporting requirement.

Section 3: Attaches to the attorney's duty to report a provision that a party
may not form an a?r_eem_ent with another party that has the intent
or effect of withholding information from the AJC. Clarifies that
the attorney-client ﬁrlvnege cannot be used to withhold

information from the AJC.

Section 4: Creates a new subsection to the collection of settlement information
statute that clarifies when there is a duty to report after an appeal
of the case.

Section 5: Amends Rule 41(a) ofthe Alaska Rules of Civil Procedure, Dismissal of

actions. Requiresa P_arn{ at the time of dismissal to certlf¥ that the
information will be timely submitted within thirty days after the
case has been fully resolved as to that party. Italso makes it clearer
that certification is required in cases mvolvmgz stipulated
dismissals. The rule also requires each party 1o provide a copy of
the certification directly to the AIC.

Section 6: Amends Rule 58 ofthe Alaska Rules of Civil Procedure, Entry of

dgment. References two new subdivisions created in Section 7 of
the hill.

Section 7: Amends Rule 58 ofthe Alaska Rules of Civil Procedure, Entry of
Judgment.

Adds section (b%, which re_(iuires a party to certify at the time of
judgment that the party will timely comply withthe civil case



Section 8:

Section 9

Section 10:

Section 11;

reporting requirement. The rule also requires comPIiance within
thirty days after the case is resolved as to a party. Inaddition, it
clarifies that the reporting requirement is stayed pending appeal.

Adds section (C), which lists the cases exempted from this rule.

Amends Rule 511(c) ofthe Alaska Rules ofApiJellate Procedure, .
Dismissal of Causes, Certitication. REQUIreS each party, asa condition

of dismissal, to submit a cqloy of each party's certification to the
trial court that the party will' comply with the reporting
requirement.

Amends Rule 511(e) ofthe Alaska Rules of Appellate Procedure,
Dismissal ofCauses, Information about the Resolution of Civil Cases.

Clarifies that the civil case data must be reported to the AJC within
thlrtY days of resolution of the appeal absent remand to the trial

court.

Amends rule 503(d) ofthe Alaska Rules of Evidence, Lawyer-Client
Privilege, Exceptions. Adds aSUbsecuon 86) Clar|f¥|ng that the

attorney-client privilege does not preclude compliance with the
civil case reporting requirement.

Sections 1-4 only take effect if sections 5-10 receive a two-thirds
majority vote of each house.
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January 16, 2002
The Honorable Norman Rokeberg “Romert 1 Wagstan
Chairman, House Judmary Committee
Alaska House of Representatives Dana Fabe

State Capitol, Room 118 Supreme Cour
Juneau, Alaska 99801-1182

Dear Chairman Rokeberg:

| am writing to support proposed legislation pertaining to the collection of civil
case data by the Alaska Judicial Council. | have enclosed a copy of the proposed
legislation in its current form. | understand that the legislation is currently under
review and will likely be introduced in the House Judiciary Committee.

~This legislation clarifies the duty ofattqrners and p ro se litigants to report civil

case information to the Judicial Council and is intended to enhance their compliance

with the requirement. The Ie(]]lslatlon will enable the Council to more accurately track

the reportlng of cases. Finally, the legislation eliminates three additional types of
r

om the reporting requirement.

_ As you know, the legislature in 1997, passed tort reform legislation that
included a'requirement in AS 9.65.130 that attorneys provide information concerning
the resolution of many types of civil cases to the Alaska Judicial Council. This
requirement was intended to provide information necessary to an informed i)ubllc
discussion of tort reform. To implement the collection of chis data, the Iegls_ature
amended Alaska Civil Rule 41(a) and Alaska Appellate Rule 511 to require submission
of civil case information when cases are dismissed pursuant to these rules.

The Judicial Council issued its first analysis of this civil case data in February,
2000. The Council’s analysis was hased on information collected from cases that were
resolved between September, 1997, and May, 1999,

The Councils initial experience led the Council to recommend everal changes
that were adopted by the Ie1g|_slature in 1999. The 1999 legislation added
administrative appeals, DWI forfeitures and forcible entry and detainer actions to the
list of excluded case types in AS 9.68.130(b). The législature probably did not

CaSeS


http://www.ajc.state.ak.us

Page 2

anticipate needing information about these cases. The cases typically involved
relatively small amounts of money and the information did not help understand the
dynamics of civil litigation. The 1999 legislation specified that forms needed to be filed
within thirty days after a case was resolved. The legislation %)emfl_ed that the
reporting requirement applies to all cases resolved after May 7, 1999 (not just to those
cases accruing on or after August 7, 1997 as the original legislation provided).

~ The Judicial Council issued its second analysis in May, 2001. This analysis
considered 2,951 civil cases closed between June, 1999, and” December, 2000. The
Council’s more recent experience recommends support for the proposed legislation.

What follows is a discussion of the proposed legislation in its current state:

AS 9.68.130

“The proposed legislation modifies AS 9.68.130 %throuHh repeal and reenactment)
to refine the reporting requirement and to secure the collection of information in a
manner more suited to evaluation, For example, the statute clarifies that the
requirement applies to all cases, notjust “settled”cases as the prior statute read. The
statute provides more specific direction to attorneys andp o se litigants regarding the
type of Information that must be reported. The Statute tracks a revised form (cop
attached) prepared by the Judicial Council that simplifies the reporting process an

renders the civil case data more understandable. The statute includes particular
instruction to in-house, government, and corporate counsel on how to report attorney
hours and rate of compensation. The statute also exempts delinquent tax, tax
foreclosure, and quiet title cases from the reporting requirement.

Alaska Civil Rule 41(a)

The proposed legislation provides for a number of revisions to the Alaska rules
of court. Alaska Civil Rule 41(a) pertains to cases that are voluntarily dismissed
either by the plaintiff before service of the complaint or by stipulation” between all
parties who have aPpeared in the action. The rule currently requires that at the time
of dismissal, a party must certify to the court that he or she has complied with the
reporting requirement. However, at the time of dismissal, some information subject
to the reporting requirement may not be available to the party. For example, the
assessment of attorney’s fees and costs may occur subsequent to dismissal. The
proposed Ie?lsla_tlon amends the rule to require a party at the time of dismissal to
certify that the information will be tlmel¥ submitted within thirty days after the case
has been fully resolved as to that party. The proposed amendment also makes it more
clear that certification is required in cases involving stipulated dismissals, The
proposed rule change also requires each party to provide a cop?; of the certification
directly to the Judicial Council. This latter provision will help the Council to gather
information and to track compliance with the reporting requirement,
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Alaska Civil Rule 58.3

Alaska Civil Rule 58 pertains to the entry of judgment in civil cases. The
prOﬁosed legislation adds Alaska Rule 58.3, The new rulerequires a party to certify

at the time of'u[Jdgment that the partY will timely comPIy with the civil case reportlng

requirement. ‘The rule requires compliance within thirty'days after the case is resolve
as to a party. The rule clarifies that the reporting requirement is stayed pending

appeal.
Alaska Appellate Rule 511

_This rule includes the appellate counterpart of Civil Rule 41(a). The rule
pertains to the voluntary dismissal of appellate cases. The proposed amendment to
subsection () requires each party, as a condition of dismissal, to submit a copy of each
party’s certification to the trial"court that the party will comply with the réporting
requirement. The proposed amendment to subsection (g) clarifies that civil case data
must be reported to the Judicial Council within thirty days of the resolution of the

appeal absent remand to the trial court.
Alaska Rule of Evidence 503(d)

This rule concerns the attorney-client privi_Iegie. The proposed Iegislation_adds
subsection (6) to clarify that the attorney-client privilege does not preclude compliance
with the civil'case reporting requirement. Some attorneys have invoked the privilege

in failing to provide certain data to the Council.

The proposed Ie%islation will help the Council gather and evaluate the civil case
data of interest to the ,eﬁls_lature. Please do not hesitate to contact me if you would
like to discuss this legislation. | welcome your suggestions as to how | might be of

further assistance.

cc.  Speaker Brian Porter
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Send to Judicial Council:

You may fill out and submit :
s o o the Internot at Information Aboutthe 1029 West Third Avene
www.ajc.state.ak.us . ul
) or Resolution Anchorage, AK 99501
you may call the Council -
o f Civ il Cases Please Complete Both Sides

for acopy - (907) 279-25ZB

E-mail lconn@ajc.state.ak.us with questions Confidential

Attorneys/parties must submit the Information contained In this form upon the resolution (whether by dismissal, settlement, final
judgment, etc.) of many civil oases In Alaska state courts.1See AS 09.68.130; ClVli Rule 41 (a)(3); Appellate Rule 511 ().

» Each party, including self-represented parties, must complete this form.
« Ifyou are the plaintiff, do not submit this form until the case Is completely finished for all parties.
« Ifyou are the defendant or other party and you have been dismissed from the oase, Bubmit this form within 30 days

after the case has been finally resolved as to that party, Including issues as attorney’s fees and costs.

» Complete all the information on both sides of this page.
« Submit this form even if judgment has not been collected.

Thank you for taking the time and effort to complete this form. The Judicial Council has published two reports based on the civil
case data collected from these forms. You may download the reports from our web sit®, www.ajc.state.ak.us or call at 279-2626 for

a copy.
The information collected in this form is confidential and will be used only to compile statistics and summaries in a manner that

does not allowthe identification of particular cases or parties. AS 09.68.130(b).

Trial Court Case Number: Cl

Case Name: V..

Case Type (check all applicable) Relief Sought Date Filed:
1 (check all applicable)

| A ~
% 3010105 0 ‘\; c{%&% - Date Disposed:.  J L
>‘ L)
( . W%ﬂﬂ
! . I ' ¢ Total Judgment/

(] . 4 .
JV- Relief . E“ogé‘gjvﬁmmey Peer, Settlement:  $_
j ! — O Injunctive Relief
UMl A % of Judgment
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Insurance %
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[ W‘[ S il;rge;”ﬂ“ed g éfeﬁ"mdod Declaratory Relief Award?
Aooeal # Y08 CINo
Did you use Alternative Dispute Resolution? How muoh did you spend on ADR
0O  Mediation separately from your other costs, eto.
$

O Arbitration
O Early Neutral Evaluation
O Settlement Conference

Did your oase settle as a result of ADR?  ciYes nNo

The only excluded civil case types are: divorce and dissolution; adoption, custody, support, vfsitatfon, and emancipation of children; childrwinmwed-of-ald
cases under 47.10 or delinquent minors cases under 47.12; domestic violence protective orders under AS 18,65.100*10.66.180; estate, guardianship, and trust
cases filed under AS 13: email claims under AS 22.%40;f0rcll\/le entry and detainer (FED) C83M; administrative appeals; motor Vehicle Impound/Torfelturs

actions under municipal ondinanco: faxes; and qulat
Revised 12400
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Is your client the:

e

iflpetiioney |
%ﬁ%%p@l% X)ll(%ll

Client’s name or own name if self
represented:

Number of plaintiffs/defendants you
represent on this form

2765046  P.02/02

Who prevailed inthis case?

E( gfftllf[mt

.ﬁn
.1 Rt
le this a structured settlement?
Yes No

Your Client’s fees and costs (round all money amounts to the nearest dollar):

Total attorney fees (your client's own)

Fee Type
1 Contingent = % of judgment
[ Hourly=$ _per hour .
(1 FlatFee Total costs (your client’s own)
1 State/Local = $ per hour $
3 In-house & S per hour '

1 Saif represented
1 Al fees waived or Pro Bono

1 Other (PleaMeplain)

Amount (subrogated) your client must pay to others

$

If your client prevailed in whole or part, whai: total amount of money did the client receive, less

fees, costs, and eubrogated amounts? S

Other Parties

Notes:

Sip.inturo (of attornay, or party if no attorney)

/

Printed Name (of attorney, or party If no attorney)

Date Form Submitted

Their Attorneys Name(s)

/

Telephone Number

TOTAL P.02
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Introduction

In 1997, responding to public interest in tort reform and the work ofthe Governor’s Advisory Task
Force on Civil Justice,1the legislature passed tort reform legislation. One part of the legislation
responded to the Task Force’s recommendation that the Alaska Judicial Council report on closed
civil cases, using data from forms completed by attorneys and parties in the cases.2 The Council
made a preliminary report in February 2000 on the limited data collected between September 1997
and May 31, 1999.3 The present report summarizes the findings from the data reported to the
Council from June 1,1999 through December 1,2000, and from data collected from court case files
in various locations. Included with this report are recommendations for future data collection and

changes to the legislation,

1Re5)ort of the Governor's Advisory Task Force on Civil Justice Reform, p. 7, Office of the Governor,
December 1996 (hereafter, Civil Justice Reforim).

21d., pp. 52 -54.

000 3An Analysis of Civil Case Data CollectedfromSepterber 1997- May 1999, Alaska Judicial Council, February

Alaska Judicial Council Page 1
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Chapter i
Background of Report

For over twenty-five years,4attorneys, legislatures, insurance companies and a variety of other
Interests have debated the need to reform the civil justice system. Some groups have argued that
frivolous litigation and excessive juiy awards cost the public through higher insurance premiums,
Increased health care costs and more expensive products. Others contended that product liability,
health case and malpractice litigation have increased the safety of products, recompensed seriously
injured victims and improved health care. States have legislated a variety of reforms, including caps
on non-economic damages, statutes of limitations and punitive damages.

In 199%5-%6, Alaska’s legislators adopted a tort reform hill that Governor Knowles vetoed. He
established the Advisory Task Force on Civil Justice Reform to develop anew bill through an open
public process. The Task Force’s goals were:

Po] make the civil liability system more efficient and reduce
rivolous litigation; to provide for fair but not excessive
compensation Tor injured victims; to lower liability insurance rates;
and to provide for reasonable punitive damages awards to deter
practices that harm innocent Alaskans, without chilling the business
environment or allowing windfall recoveries.5

The Task Force found itself seriously hampered in its work by the lack of information about most
tort cases. Although it studied tortjury verdicts,6the Task Force noted that most civil cases did not
go to trial. Parties rarely agree to make settlement infoimation public, leaving no way to gauge the
effects of new legislation on litigation. The Task Force concluded that “further information is
necessary for an informed public policy debate on tort reform.”7The legislature incorporated the

4 "Letting the Air out of Tort Reform,” ABA Joumal, Ma¥ 1997, p.68. “Enacted in 1975, ... MICRA
[California’s Medical Iryur Compensation Recovery Act] is one of the first so-called ‘tort reforms’ adopted by any

jurisdiction in the United States.”
5 Supra, note 1, Civil Justice Reform, p. 6.
61d., p. 7 and p. 105, Appendix C,
71d, p. 7.
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Task Force recommendation into its 1997 legislation, requiring attorneys to provide information to
the Judicial Council and asking the Council to prepare reports periodically.

This introductory chapter presents background on the civil case data project, and discusses
limitations of the data. Chapter I presents the data for the civil cases covered by the legislation.
Chapter Hl presents the Council’s findings and recommendations.

The report’s appendices include the data collection form used by the Council to capture the data for
this report, the statutory amendment passed by the legislature in 1999 that changed the data
collection process, and the Council’s letter informing attorneys of the changes. Another appendix
is the Council’s earlier study oftort jury verdicts, for ease of comparison with the data and findings
from the present database. Additional appendices include recommended changes.

A. Purpose of Legislation

The general stated purposes of the legislation included: *(Z) encourage the efficiency of the civil
justice system by discouraging frivolous litigation and by decreasing the amount, cost, and
complexity of litigation without diminishing the protection of innocent Alaskans’ rights to
reasrnable, but not excessive, compensation for tortious injuries caused by others. . . . "8
AS 09.68.130required the Alaska Judicial Council to collect information concerning the resolution
of many types of civil cases.9

Sec. 09.68.130 Collection of settlement information, _fa) Except as
provided in (¢) of this section, the Alaska Judicial Council Shall collgct
and evaluate information relating to the compromise or other resolution
of all civil litigation. The information shall be collected on a "orm
developed by the council for that purpose and must include:

1) the case name and file number;

_af(%eneral description of the claims being settled;
|

(A)  the gross dollar amount of the settlement.,

he case is resolved by way of settlement,

8Ch. 26, SLA 1997,

9Ch. 26, Section 32, SLA 1997. Another section of the 'egislation reguired the Council to work with the Court
%Xstemt_o develop alternative dispute resolution propasals. The December 1997 report, Report totheAlaskaLegislature;
temative Dispute Resolution in the Alaska Court Systemthat fulfilled this requirement is available from the Council

and at http://ajc.state.ak.us/Reports/adrframe.htm.

Page 4 Alaska Judicial Council
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B)  towhom the settlement was paid;
the dollar amount ofadvanced costs and attorney fees that
were deducted from the gross dollar amount.

Part (C) excluded a variety of non-tort civil cases from the information collection requirement.
Among these were all divorce and dissolution cases, children’s cases, domestic violence protective
orders, and probate cases. The requirement applied to attorneys or pro se parties, and to trial court
cases and appellate court cases.

To carry out these provis;ans, legislators amended Alaska Civil Rule 41(a)ZLand Alaska Appellate
Rule 511Pto require the submission of the civil case data when cases were dismissed pursuant to
these rules. The Alaska Supreme Court updated the court rules to reflect the additions. The Court
also added language concerning the effective date of the legislation that limited the reporting
requirement to cases accruing on or after the legislation’s effective date of August 7, 1997.8

1AS 09.68.130 is cited in full in Appendix A.
11.Ch. 26, Section 41, SLA 1997 added a new subparagraph to Civil Rule 41(a) to provide:

(3) _ Settlement Information. 1fa voluntary dismissal under this rule is the

result of compromise or other settlement of the parties, the parties shall submit to
the Alaska Judicial Council the information required under AS 09.68.130. A notice
of dismissal made under (I)La] of this subsection must be accompanied hy a
certification mgned by or on behalf of the plaintiff that the information required
under AS 09.68.130" has been submitted to the Alaska Judicial Council. A
stipulation of dismissal mace under ( I)[b; of this subsection must be accompanied
b}"a certification signed by or on behalfof all parties who have appeared in the
action. The re%uwements 0t this paragraph do not apply to the types of cases listed
iNAS 09.68.130(c).

12Ch. 26, Section 46, SLA 1997 added a new paragraph to Appellate Rule 511 to provide:

(e) Settlement Information. Ifa dismissal under (a) or (b) of this rule is the
result of compromise or other settlement between the parties, the parties shall
submit to the Alaska Judicial Council the information required under AS 09.68.130.
A dismissal by agreement under (a) of this rule must be accompanied by a
certification signed by the attorneys of record for all parties that the information
required under AS 09:68.130 has been submitted to the Alaska Judicial Council. A
dismissal by the appellant or petitioner made under (b) of this rule must be
accompanied by a certification signed by the appellant’s or petitioner's attorney of
_recAongy%eSrfggl(re)ments of this subsection do not apply to the types of cases listed
in 68.130(c).

BCivil Rule 41(a)(3) provided:

Information about the Resolution of Civil Cases. If an action is

3
vquntari[y)dismissed under paragraph (a) of this rule, each party or, if a party is
represented by an attorney, the party’s attorney must submit the information

Alaska Judicial Council Page 5
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B. 1999 Revisions to Legislation

Based onthe legislation, the Judicial Council designed and distributed a form to collect the civil case
data. Early experience with the 1997 statute led the Council to recommend several changes which
were adopted by the legislature in 1999

1. Exclude additional types of cases and include appropriate cases resolved by
any means.

a) The 199 legislation added administrative appeals, DWI forfeitures and forcible entry and
detainer actions (FEDs) to the list of excluded case types in AS 09.68.130(b). The Legislature
probably did not anticipate needing information about these cases. The cases typically involved
relatively small amounts ofmoney and the information did not help understand the dynamics ofcivil

litigation. See Appendix B.4

b) The 1997 legislation imposed an affirmative obligation on attorneys and pro se litigants to
submit the information in civil cases that were resolved with certain types of dismissals. bThese
specific types of dismissals constituted only a fraction ofthe types of cases in which the legislature

described inAS 09.68.130(a) to the Alaska Judicial Council. The information must
be submitted with 30 days after the case is finally resolved as to that party and on
a form specified by the Alaska Judicial Council. The following types of cases are
exempt from this fequirement;

Appellate Rule 511(e) now provides:

o ée) information about the Resolution of Civil Cases. If a proceeding is
dismissed under paragraph (al)1 or (b) of this rule, each party or, if a party is
represented by an attorney, the party's attorney must submit_the information
described inAS 09.68.130(a) to theAlaska Judicial Council. The information must
be submitted within 30 days after the I;(Jroceedl_n? IS flnaI_IIy resolved as to that party
and on a form spemfled Dy the Alaska Judicial Council. The following types of
cases are exempt from this requirement;

14 Several additional types of civil cases probably should be excluded: 1) Habeas corpus petitions under Civil
Rule 86 and post-conviction relief applications under Criminal Rule 35.1. These actions are nominally civil (and are
assigned a civil case number) but are In substance attacks on criminal convictions. 2) Debt, quiet title andtax foreclosure
cases. 1 hese tend to be small routine cases (with some exceptions) that are unaffected by any ofthe tort reform measures.
Continuing to require aU -neys and parties send information about most of these cases creates unneeded work and does

not help understand tort litigation.

1541 (a)(3) was amended to require an atto_rneﬁwho was voluntarily dismissing a case to file fin form. Appellate
Rule 511(e) was amended to require atforneys to file the form when appeliate cases were dismissed under Rule 511(a)
or (b). However, these two situations represent only a small minority of civil cases,

Page 6 Alaska Judicial Council



Civil Case Data Report
May 2001

was interested. The 1999 amendment resolved this problem, by imposing an express duty on
attorneys and unrepresented litigants to complete and submit the Council’s civil case data form for
all civil litigation not specifically excluded.

2. Limitthe time in which to submit forms.

The initial legislation did not set a time frame for filing the civil case information form with the
Judicial Council. The 1999 revisions specified that attorneys and pro se parties had to file the form
in all applicable cases within thirty days after the case was finally resolved.

3. Include all cases resolved aftera given date ratherthanjustcasesaccruing on
or after a specific date.

The 1997 statute’s effective date inadvertently required attorneys and litigants to submit data to the
Council only in cases arising after August 7,1997. This was the general implementation date for the
tort reform statute. While tying the implementation date to the accrual date of civil actions was
logical for the 98% ofthe “tort reform” legislation that applied new rules and limitations to bringing
and conducting civil cases, it meant that the Council would only slowly begin receiving data on civil

CaSes.
C. Judicial Council Changes to Improve Data Collection

After making its first report, the Judicial Council took several steps to increase the responses from
attorneys.

L The Council redesigned the form, based on its experience during the previous years of data
collection, and on suggestions made by attorneys and others. The form emphasized the types
of cases excluded from the data collection, added space for information about other parties
in the case, and reorganized some of the information requested for clarity and ease of

completion of the form.

2. The Council developed and publicized a system for completing the forms using the Intemet,
to make the process more convenient for attorneys and parties. Ofthe 3,837 forms included
m this report, attorneys sent in 1,043 using the Internet (37%).
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3. The Council sent a letter to every member of the Bar, Bdescribing the 1999 changes to the
legislation, the changes to the forms, the reduced numbers and types of cases for which the
forms needed to be filed, and including a copy of the new form.

4. The Council reviewed each form submitted by an attorney for completeness of the data. If
attorneys had not filled out the form completely (the most common omissions included the
type of attorney fee, rate charged, judgment amount and money to client), the Council sent
a letter to the attorney submitting the form asking for more information. Of the 226 letters
sent (some to one attorney asking for information about several cases), 69% of the attorneys
responded with the information. In many cases, staffcalled for certain types of information;
the response rate for phone calls was virtually 100%.

5. The Council added new fields to the form that asked respondents to list other parties in the
case. The Council then senta letter to the other parties in the case ifthey did not send in their
forms. Ofthe 274 letters sent to attorneys or parties asking for their forms to complete the
case information, 121 (44%) were returned.

6. During the review of closed court case files for this study, the Council sent letters to
attorneys who were listed in the court case files, but from whom the Council had notreceived
a form for that case. About 422 letters were sent to attorneys, again with some listing more
than one case in which the attorney had participated. Forty-eight percent of the attorneys
receiving those letters responded by completing the forms sent to them and returning the
forms to the Judicial Council.

Effectiveness of Efforts to Improve Attorney Response Rates =A little fewer than halfthe attOrneyS]]
contacted by mail with a request to send in their forms actually completed and returned the forms,
|fan attorney already had sent in the form and the Council simply asked for completion of some of
the information, response was better. Sixty-nine percent responded to a letter request, and close to
100%responded to a phone call. Sometimes, the attorneys noted that although the case had closed,
final arrangements still needed completion. In others, despite a request for more complete
information, attorneys did not always supply it. The Council cannot say with certainty that the
improved form design, case of filing over the Internet, or follow-up by mail and phone have
improved response rates from attorneys. It does appear that follow-up measures increased responses.

16 See Appendix C.

o I About 48% of the attorneys identified through collection of data from court cases, and 44% of the attorneys
identified as participating in a case on a form filed by another attorney or party sent back forms.
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D. Structure of Database

Data compiled for this report came from 3,837 forms representing 2,951 court cases submitted by
attorneys on paper and via the Internet, Band from a sample of 875 qualified civil cases closed
between July 1, 1999 and May 31, 2000 in Anchorage, Fairbanks, Juneau, Bethel, Nome and
Kotzehue. D The database included information about the types and characteristics of cases
submitted; the amounts ofjudgments, attorneys’ fees and costs; whether the parties submitting forms
were defendants or plaintiffs, and the use of alternative dispute resolution and trials to dispose of

CaSes.

1. Typesofcases for which Attorneys Sentin Forms

Generally, the cases reviewed for this study probably corresponded to about 4% of the district court
cases and 6% of the superior court cases disposed of by the courts in FY"99. “Other” civil cases of
the types for which data were collected for this report constituted about 12% of district court cases
statewide inFY"99and 19%ofsuperior court cases.ZThe legislatively required cases included only
an estimated one-third ofthe “Other” civil cases shown in the court system’s report. Many common
offenses such as FED (forcible entry and detainer), administrative appeals, DWI forfeitures, and
others were excluded. Thus, although the cases included in this study receive a great deal of
attention, they form a numerically small proportion of the court’s total caseload.

Attorneys tended to send in forms for tort cases, real estate, and employment cases at
disproportionately high rates, when the Judicial Council’s database is compared to court case filings
fora comparable period. They sent relatively fewer forms for debt, other civil and other contract or
business cases. Overall, the types of cases for which attorneys sent forms to the Council probably
reflect the types of cases in which the legislature was most interested when it created the reporting

requirement.

18Of3,837 forms, 1,043 (37%) were sent over the Internet, and 2,794 (63%) were filed on paper forms with
the Judicial Council. Forms for the 2,951 cases came from Anchorage (63%), Fairbanks (12%),Juneau, Kenai and
Palmer (5% each), Bethel and Ketchikan (2% each), and smaller numbers from Nome, Kotzebue, Sitka,Barrow,
Cordova, Petershurg, Dillingham, Glcnnallen, Homer, Kodiak, Naknek, Valdez, Seward, Tok and Healy.

19The Council asked the court to provide a list ofall civil trials in these case types to compare to the tort trial
verdict study completed in 1996 (see Appendix D). Based on the court’s list of trials, the Council reviewed case files
for all of the trials, tort and non-tort, bench and jury. A total of 127 trials was found.

DAlaska Court System: 2000 Annual Report, pages S-21 and S-47.
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2. Limitations of Court Case File Data Collection

Court case files came from Anchorage, Fairbanks, Juneau, Bethel, Nome and Kotzebue, hi
Anchorage, staffreviewed all trials, and a random selection of qualified cases without trials. Staff
also reviewed all Juneau and Fairbanks trials, and recorded data from selected qualified cases.2
Nome, Kotzebue and Bethel had few enough cases that staff reviewed all cases during the July 1,
1999 to May 31, 2000 period.

The court case file analysis is limited by the fact that court case files often contained halfa dozen
forms, a notice of dismissal and little else; and by the fact that attorneys did not submit case
Information forms to the Judicial Council for many of the court case files reviewed. Inorder for the
case to be closed, the court rule required attorneys to file a certification that they had, or would
within 30 days, send the required information to the Judicial Council. For 268 ofthe 875 court cases
(31%), the only information available came from the court case file because none of the attorneys
in the case submitted a form.2 For 607 ofthe 875 court cases reviewed, attorneys submitted a total
0f950forms. The great majority of cases had two or more attorneys23so the Council probably should
have received at least 1,750 forms for these 875 cases. One hundred and seventy-two court case
files, or 20%, had forms filed by all attorneys in the case.

In 71 court case files reviewed (about 2%), attorneys stated in the case file that the rule did not
require them to file the infonnation although in all of the cases the court rule required it. These
statements probably stemmed from misunderstandings about the scope of the requirement after the
legislature broadened it in 1999, In about half (46%) of the cases one or both ofthe attorneys signed
aform certifying that they had filed or would file the infonnation. hi the remaining 52%ofthe cases,
the case file did not contain a certification at the time Council staff reviewed it. Even without a
certification in the case file, one or more of the attorneys actually did send the Judicial Council fonns
in the majority ofthese court cases (although perhaps only in response to a contact by the Council).

2 Selected cases included all torts, real estate, delinquent taxes, employment and some other civil and other
business disputes.

2 Letters were sent to each of the attorneys of record in the 875 cases if their forms were not already in the
Council’s database, notifying them of the Council’sreview of cases and_askln? them to submit the information about the
case. Ofthe 875 cases, evenwith this follow-up, 268 have no corresPondmg attorney forms (31%), 298 have one attorney
form (34%), 281 have two attorney forms, 22 have three attorney forms, and 6 have four attorney forms. These figures
suggest that with the follow up letter and occasionally, phone calls, as many as half the attorneys in the state may be
complying at least partially with the statutory requirement.

2 Twenty-four plaintiffs and ten defendants who filed forms identified themselves as pro se litigants.
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Chapter Il
Civil Case Data

A. Characteristics of Cases

1. Types of Cases Included

This analysis included 2,951 civil cases received by the Council or closed between the dates of
June 1, 1999 and December 1, 2000.24Types of cases in the database included debt (17%), other
civil and other business disputes (16%), personal injuries (43% total: auto 28%, premises 6%,
product and other 9%) and several smaller groups including malpractice (3%), property damage
(M), real estate (79), delinquent taxes (3%) and employment (4%).

Most (81%) of the cases in the court case database had only one plaintiff. Another 15% had two
plaintiffs, and only 4% of the cases had three or more plaintiffs. In contrast, 13% ofthe cases in the

24 As noted above, the data come from 3,837 forms submitted by attorne%/s on paper or the Internet and from
875 selected court case files from several locations throughout Alaska. For 268 of the 2,951 unique cases rePorted here
the only information came from the court case file because none of the attorneys in the case filed forms with the Judicial

Council. Of the court cases used, 238 came from district court and 587 cases came from superior court,
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court file database had three or more defendants. About two-thirds (66%) had one defendant and
21%had two defendants.

2. Location of Cases in State

The majority (62%) of the cases included in the 2,951 cases analyzed came from Anchorage. The
next largest group of cases were sent in from (or involved court case files in) Fairbanks (14%).
Smaller percentages came from Juneau (5%), Kenai and Palmer (4% each), Bethel (25%) and
Ketchikan (2%). One percent or less of the cases came from fifteen other court locations throughout

the state.2
3. Reliefsoughtin complaint

Most parties filing cases included in this report sought compensation for actual damages (91%).
Smaller numbers asked for compensation for non-economic damages (45%) and punitive damages
(17%). Most parties asked for attorneys’ fees and costs (80%) and a few requested injunctive relief
(6%). A party could have requested more than one type of relief, so percentages do not add to 100%.

4. Time to Disposition, Time in Court

Parties disposed of about half the cases (45%) between 61 and 360 days (about two to twelve
months), with 10%disposed ofin one to sixty days and 45%taking more than 360 daysThe length
of time to disposition of the case correlated significantly with the amount of the judgment. Most
(8096) of the cases with judgments of $500,000 or more required more than 360 days to complete.
The correlation was not symmetrical. Many cases that resulted in smaller judgments took longer
also.Z7Twenty percent of cases with judgments less than $1,000took 361 days or more, and 38% of

5The Court System's 2000 Annual Report, supranote 20, p. S-37 shows 2,174 cases of comparable types filed
between July 1,1999 and June 30,2000 (superior court only). Ofthose, 56% were fifed inAnchorage, 12% inFairbanks,
6% each in Kenai and Palmer, 5% in Juneau and 4% each'in Ketchikan and Bethel. It appears that the proportions are
roughly similar to the percentages of forms filed for cases in each area, with a few more cases from Anchorage than might

be expected.

26New time standards for the trial courts, adopted by the supreme court on February 17,2000 call for having
75% ofall civil cases resolved in 365 days. These data Suggest that at least 55% of the t{pes of civil cases appearing in
this data base had been disposed ofwithin that time frame. The time standards aPpIy to the most routine civil cases and
the most complex, Many of the case types discussed in this report tend to fall toward the more complex end of the

spectrum, accounting in part for the longer times required to disposition.

21 Some of the cases with s_maIIerLudgments 0r nojudgment amount that took Ion(t;er times to disposition may
be cases in which defendants prevailed; otherS may reflect cases involving smaller amounts at issue that were lengthy

for other reasons.
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them took 181 days or more. Nearly one-third (32%) of the cases with judgments between $1,000
and $4,999took 361 days or more, as did 44% ofthe cases hetween $5,000and $19,999. A majority
of all cases with amounts of $20,000 or more took 361 days or more to complete.

Time to disposition also correlated significantly with the type of case. The fastest cases were
delinguent tax cases, 81% of which enced within 120 days. Debt cases also moved quickly, with
74%closing within the 1to 360 day time frame. Real estate (64%), property damage (60%), other
civil (58%) and other business (53%) all had a majority of the cases resolved within 360 days.
Slowest were malpractice (72%took 361 days or more), personal injury or other product liability,
personal injury premises and employment (64% to 65% of each took 361 days or more), and
personal injury auto (51%took 361 days or more).

For the court case files used in the analysis, staff compiled data on the number of days that the
parties spentin court. Any appearance in court counted as one day; total days in court equals the total
number of dates on which the parties spent any amount oftime in court. Although the majority of
cases (58%) showed no time spent by the parties in court, judges still may have had significant
responsibilities for motion decisions and other case review. The time available for data collection
did not permit any assessment of how much time judges spent on cases offthe bench. About equal
numbers spent one day in court (19%) or two to five days (18%). The remainder (5%) spent six or
more days. This data may help the court understand howjudges’time is spent in the types of cases

covered by this report.
5. How cases ended

Most persons filing forms, and most case files, showed that the case ended with a settlement (66%).
Parties described 18% as “dismissed.” Sixteen percent showed some type ofjudgment (including
trials, dispositive motions, and defaults).

Among the 875 court case files, the largest number ended with a stipulation to dismiss (55%). An
almost equal number ended with a defaultjudgment (13%) or ajudgment (12%). Smaller numbers
recorded aplaintiffdismissal (10%) or a court dismissal (7%). Other events showing as disposition
ofthe case included satisfaction ofjudgment, confession or consentjudgment, and findings of fact.

The database included 64 bench trials and 63 jury trials. Even if the case went to trial, the final

disposition came about from settlement or dismissal in some cases. Ofthe jury trials, 37% (N=23)
ended with a settlement following the jury verdict, and 6% (N=4) were dismissed. Of the bench
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trials, 19% (N=12) settled following the verdict and 8% (N=5) ended with dismissal. A separate
section of this report discusses tried cases.

6. Use of Alternative Dispute Resolution

a) Type of ADR Used

More persons noted that they used mediation (9%) than other types of ADR. Settlement conferences
occurred in 7% of the cases, early neutral evaluation in 2% and arbitration in .6% (N=19) cases.
Persons filing forms could have reported more than one form of ADR, s0 the percentages cannot be
added, fTe0f ADR ina case did not necessarily settle or dispose of the case, and did not preclude
the occurrence of a trial. A separate question on the form asked whether the ADR used actually

resolved the case; in 10% of the cases (N = 296), the answer was “yes.”
b) Types of Cases Using ADR

The cases with a greater chance ofending because the parties used ADR differed significantly from
other types of cases. BCases that ended directly because of ADR tended to be tort cases, particularly
malpractice (19%) and personal injury premises (20%). Personal injury auto (14%), personal injury
other and product liability cases (15%) and employment cases (16%) all had sizable percentages of
cases settling with ADR. In contrast, most real estate (7% ended with ADR), other business (8%),

other civil (6%), property damage (6%) and debt (2%6) cases ended in another fashion even ifparties

used ADR during the litigation.

Parties chose significantly different types of ADR for different types of cases. Early neutral
evaluation appeared most frequently in personal injury auto cases. It was used in 5% of those cases,
and 2%each ofpersonal injury premises and “other business” types ofcases. Settlement conferences
appeared most frequently in personal injury premises cases (14%ofthem), employment (13%) and
personal injury auto and other business (10% each). Mediation appeared in 21% of malpractice
cases, 18%ofpersonal injury premises cases, 14%ofpersonal injury other or product liability cases,
13%of personal injury auto cases, and 12%of employment cases.

2t BUse of ADR ina case did not necessarily settle or dispose of the case, and did not preclude the occurrence
of atrial.
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c) Size of case related to ADR

The larger the case, as judged by the sum ofall attorneys’ fees in the case,2the more likely the case
was to have heen settled using an alternative dispute resolution method. For the smallest cases, those
with total fees of $499 or less, only .4% used ADR. Even with fees between $2,000 to $4,999, only
5% of the cases used ADR. As the sum of the fees in the case increased, the percentage of cases
using ADR increased, to a high of 27% of cases with fees of $50,000 or more having settled using
ADR. This finding was statistically significant. Plaintiffs were more likely than defendants to report
that a case in which they were involved settled because of ADR in the $50,000 or more fee range
(38% of plaintiffs reported this, as compared to 22% of defendants). Overall, defendants were
somewhat more likely to report that a case settled because of ADR than were plaintiffs (18% of
defendants, as compared to 12% of plaintiffs).

Within specific forms of ADR, however, different patterns appeared. For example, early neutral
evaluation was most likely to have been used in cases with attorneys’ fees between $2,000 and
$4,999 (consistent with the finding above that it was most likely to have been used in auto personal
Injury cases). Defendants’ attorneys reported using early neutral evaluation inthe fee ranges between
$2,000 and $9,999 ahout twice as often as plaintiffs’ attorneys.

Settlement conferences followed the general pattern of increasing use with increasing size of the
case. Again, defendants’ attorneys reported engaging insettlement conferences more frequently than
did plaintiffs’ attorneys. Defendants’attorneys were more likelyto have used settlement conferences
in the largest cases with fees ranging upward from $10,000. Plaintiffs attorneys reported heaviest
use of settlement conferences in cases with fees ranging between $5,000 and $9,999, with slightly
less use for the larger cases.

Mediation was most heavily used inthe largest cases. Ofthe cases inwhich mediation occurred, 31%
had an attorneys’ fees sum of $50,000 or more. Defendants’ attorneys reported using mediation in
32% ofthe largest cases; plaintiffs® attorneys said they had used it in 40% of the largest cases. For
cases with fees ranging between $5,000and $49,999, defendants’ attorneys were slightly more likely
to have used mediation than were plaintiffs’ attorneys.

Looking atjudgment amounts and use of ADR, the same patter is emphasized even more strongly.
Ofthe cases in which mediation was used, 41% had judgment amounts of $500,000 or greater, and

2 Both plaintiffs' and defendants’ attorne}gs fees were added together to indicate the size of the case. This
measure is useful because some complex cases may have ended without any significant amount of money paid to either
party. [fonly one party/attorney had sent in the form, those attorneys' fees were used to indicate the size of the case.
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29had awards between $100,000and $499,999. Settlement conferences did show a different patten,
with most frequent use at the $20,000 to $49,999 range. Early neutral evaluation did not appear to
have been used in cases with judgments of $500,000 or more, and its use was spread fairly evenly
among the categories hetween $5,000 and $499,99.

B. Characteristics of Judgments

1. AmountofJudgment

Judgment (which includes settlements, default judgments, dispositive motions and trial verdicts)
amounts ranged from zero, to 75 cases with judgment amounts of $500,000 or more. Thirty-two
judgments exceeded one million dollars. Some ofthese came about through settlement, others after
trials. For 20% of the forms (N=597), the judgment amountPwas missing or shown as $0.00. The
data supplied did not allow the analysis to distinguish accurately between cases with a settlement
amount of $0.00 and those for which attorneys supplied no information. As a result, this section of
the analysis looks only at cases with a settlement of $L or more.

Ofthe forms that showed a dollar amount forjudgment, 56%were less than $20,000, and 75%were
less than $50,000.3 The amounts suggest that judges and juries and parties actually resolved most
cases for amounts well under the district courtjurisdictional limits, even though many of the cases

were resolved in the superior court.
a) Plaintiffs’ Attorneys’ Cases

The data were analyzed by the amount of the judgment, type of attorney, and the type of fee
arrangement. Ofthe 984 forms filed by plaintiffs’ attorneys who charged a contingent fee and whose
client received some amount ofmoney, about one-third (35%) received a total judgment (before the
deduction of fees, costs, and any subrogated amounts3)of $50,000 or more. A majority ofthe clients

) The form asked for judgment amounts to be shown in two different locations, on page one and page two.
Because an amount was shown more consistently on page one, the data used throughout the report comes from that page.
See Appendix E for a copy of the form on which atforneys submitted judgment information.

_ 3L This section of the analysis includes all cases in the database - jury and bench trial verdicts that were the final
judgment (N=82, or ahout 3% o fthej udgments), defaults, and dispositive motions along with settled and dismissed cases

for which information was available.

3 The legislation mandating data collection did not address the issue of subrogation. The Council's forms did
not ask for information about subrogation and the data do not allow any analysis. Some attorneys accounted for
subrogatlon by showing a smaller amount to the client than would have been'expected after deduction of fees and costs.
Most did not account for it, even ifthe client had to pay part or all of thejudgment to the insurance company to reimburse
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inthis category (58%) received at least $20,000. In contrast, clients ofplaintiffs’ attorneys charging
hourly fees (N=549) were more likely to have received amounts less than $20,000 (69%). This
agrees with other findings that plaintiffs in non-contingent fee arrangements often mayhe businesses
filing relatively routine types of small business, debt and tax cases.3Most plaintiffs’ attorneys who
characterized themselves as representing state or local governments also couldbe described this way.
Two-thirds (67%) ofthejudgments received by their clients were less than $5,000. All ofthe sixteen
plaintiffs who described themselves as pro se had judgment amounts of less than $19,999.

b) Defendants’ Attorneys’ Cases

A total of 1,470 forms from defendants’ attorneys and seven pro se defendants showed different
patterns.3IMost of the defendants either charged an hourly fee (82%) or were state/local counsel
(4%) or in-house counsel. (10%). About equal percentages of these three types of defendants’ fee
arrangements were associated with judgments of $50,000 or greater (33% for hourly, 35% for
state/local and 32% for in-house). State/local attorneys appeared to work with smaller case amounts
at the low end ofthe continuum, with 21% of their cases in the $L to $4,999 range, as compared to
13%ofthe cases handled by defendants’ attorneys with an hourly fee and 12%of cases handled by
defendants’ attorneys who were in-house.

2. Tortand Non-tortJudgments

The analysis divided cases into tort (60% of the 2,354 cases with judgments of $L or more)Band
non-tort cases (40% of the same group).BSignificantly more non-tort cases had small judgment
amounts, of less than $5,000. Forty-four percent of the non-tort cases had small judgment amounts
as compared to 13% of the tort cases. At the upper end, 4% of the tort cases had judgments of

money paid out by the company. Because the forms did not ask for the information and attorneys recorded it differently,
the report cannot make any findings about the role of subrogation in settlements.

B About 10% of the forms filed in the study appeared to come from defendants who could be identified as
businesses. About 7% came from plaintiffs who could be identified as businesses.

3 All seven of the pro se defendants were involved in cases withjudgments between $1,000 and $19,999.

The tort cases were further divided into those cases with information collected from the court case files and
those whose information came only from the mailed/Internet forms submitted by attorneys. One h%/pothesw_ Was that
attorneys would be more likely to file or not file forms, depending on the size of the case. This hypothesis proved
incorrect. There was no difference, by size ofjudgment, in the cases collected from the sample of court cases and those
with information supPI[ed by attorneys. This finding suggests that attorneys do not look at the size of the case in deciding
whether to file or not file the required case information forms with the Judicial Council.

% This analysis excluded cases with ajudgment amount of zero.
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$500,000 or more as compared to 2% of the non-tort cases. Just over half (56%) of the torts with a
judgment amount resulted injudgments of $20,0000r more, but only 26%ofthe non-tort cases. The
substantial majority of the cases in this database with judgments of $5,000 or more were tort cases.

The tort cases were further divided into those cases with information collected from the court case
files and those whose information came only from the mailed/Internet forms submitted by attorneys.
One hypothesis was that attorneys would be more likely to file or not file forms, depending on the
size ofthe case. This hypothesis proved incorrect. There was no difference, by size ofjudgment, in
the cases collected from a random sample of court cases and those with information supplied by
attorneys. This finding suggests that attorneys do not <ook at the size of the case in deciding whether
to file or not file the required case information forms with the Judicial Council.

3. Liability Insurance to Cover Judgment

The form asked parties to record the percent ofthe judgment that liability insurance covered. Many
forms (65%) did not enter the information or entered zero. Of the forms that said that liability
insurance covered a percentage of the judgment, almost all (98%, N = 1,013) said that it covered
100%. Many cases in which insurance covered some percentage of the judgment were personal
Injury automobile cases (63%). Smaller percentages ofthe cases covered by liability insurance were
personal injury product and other types of personal injury cases (11%), personal injury premises
cases (12%) and property damage cases (4%).

A few types of cases were more likely than others to have liability coverage. Most — 78%— of
personal injuryauto cases had liability coverage, virtually all ofwhich was 100%coverage. Personal
Injury premises cases also were very likely to have coverage —67%did. None ofthe other case types
had amajority ofthe cases covered by liability insurance. Personal injury “other” or product liability
cases were covered 43% of the time. Forty percent of the malpractice cases fell in the category of
insured, as did 22% of the property damage cases. Of other types of cases, only 3% (debt) to 11%
(employment) were insured. &

37 A study of California trials showed shgghtly different results, with most tried malpractice cases having 1004
coverage from liability insurance. The present study did not have enough tried malpractice cases to draw accurate
conclusions about the chances that tried malpractice cases would be more likely to have 100% liability insurance than
those ended by other means. A reasonable hyﬁothems would be that defendants with 1004 liability insurance might be
more likely to'go to trial than defendants with lesser coverage. Gross and Syverud, "Don't Try: Civil Jury Verdicts in
a System Geared to Settlement,” 22 UCLA Law Review 1 (159%).
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Not all attorneys provided the information about insurance, and the form did not permit a firm
distinction hetween those who meant that the case had zero liability insurance involved and those
who did not provide the information. Ifonly one party filed the form, it is possible that the party did
not have the information. 1t is likely that more parties had liability insurance, particularly for some
types of personal injury cases than these data show. However, there is no reason to think that the
proportions shown here are incorrect. In other words, it appears likely that most personal injury auto
cases had liability insurance, and most debt and business cases did not.3

The study also looked at the types of cases that went to trial and whether tried cases had 100%
liability insurance, to test the hypothesis that parlies would be more likely to go to trial if liability
insurance covered 100% of the judgment. DAlthough the study relied on self-reported data from
attorneys, the analysis may provide some information about types of cases with liability insurance

in the trial courts.

The analysis showed that six malpractice cases (of 83) went to trial. Three of the five cases (60%)
that went tojury trial had 100% liability insurance; the other two and the bench trial either had less
than 100% insurance or did not provide the information.4)Twenty-one personal injury auto cases
went to trial, twenty before juries. Ofthose 20,12(60%) had 100%liability insurance.4LOnly four
ofthe 14 personal injury “other” or product liahility cases that went tojury trial appeared to have
100% liability insurance, and smaller percentages of other types of cases. Although the malpractice
and personal injury auto infonnation appears to resemble the data available in the California study,
which showed fairly high rates of 100%liability insurance for most personal injury and malpractice
cases, the lack ofcorrespondence with the remaining Alaska case types suggests that the Alaska data
are not complete enough to draw firm conclusions. In categories other than personal injury and

BUCLA, id p. 22. The California stud)éfound that cases going to trial showed a pattern similar to the Alaska
Pattern for all cases, with two thirds or more of the personal injury cases having full coverage and most other types of
ried cases have partial or no liability insurance.

3The UCLA Law Review article, idl, p. 26 suggests that parties are more likely to go to trial if their costs are
covered by another source: “In sum, few Partles play this qame with their own money. On the plaintiff side, where the
vast majority are individuals, attorneys’ tees are almost always contingent... On the defendant side, most are fully
insured against any possible verdict, and more have no respansibility for the Ie(t;al costs of the defense.” It also suggess
that even I insurance does not cover 100% of the dama?es, it may cover all ofthe costs of defending the case. Our data
did not include information about who paid the costs of defense in a case.

40 In the California study, id., p. 22, 89% of the medical malpractice verdicts had 100% insurance coverage.
The Alaska data includes all types of malpractice, so differences in case types may account for some of the differerce

in likelihood of Insurance.

_ 41 This is much closer to the finding of the California study, id., where 67% of vehicular negligence cases had
100% liability insurance.
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malpractice, most cases lacked 100% liability insurance, a finding consistent with the California
study. 2

4. Punitive, non-economic, and declaratory reliefawards

Only eight judgments included punitive amounts, although parties requested them in 483 cases
(17%). The amounts awarded for punitive damages in judgments ranged from $15,000 to four
amounts more than $100,000. Three punitive damages cases involved bench trials (awards ranged
from $17,500t0 $102,500): four hadjury trials (the smallest award in the database, $15,000; and the
three largest awards, ranging from $2,600,000to $150,000,000)4Parties in one case with apunitive
award used mediation to settle the case. Three cases involved appeals. The case types with punitive
damages included personal injury (auto), property damage, other civil case and employment.

Nineteen awards included declaratory relief. One hundred and twenty-fourjudgments included non-
economic damages (4%).

5. Amountofjudgment paid to client

The data in this analysis comes from a second database in the report that analyzes data by attorney
rather than case. It includes 3,837 forms and case files. The data about amounts to clients were
missing for 58% of the forms and cases.440fthe 42% of forms and cases that showed any amount
ofmoney to clients, 11%showed an amount of less than $1,000. About one-quarter (24%) showed
that the client received between $1,000and $4,999, and 31% showed the client receiving an amount
between $5,000 and $19,999. About 3% (N=40) showed clients receiving amounts of $500,000 or

Mmore.

£0nly 17% of commercial cases, and 29% of other tort and miscellaneous cases had 100% liability insurance.
Id

. 43The information ahout whether these amounts were upheld after appeals or other post-trial actions was not
available for all cases. The court case file with the 5150,000,0 O_P_unltlve award showed that the case settled post-
judgment for $7.5 million on the record. The case that included Punl Ive damages and settled because of mediation was
awage and hour case, inwhich the punitive damages were statutory. The $2.6 million and $8.4 million punitive awards

were insurance bad faith cases.

M4 The information was either missing or the amount to the client was zero. The data available did not permit
the analysis to distinguish between the two possibilities. As noted above, some attorneys may have accounted for
subro?ated amounts by deducting them before showing money to the client; others did not. Because the form did not ask
for information about subrogation specifically, the analysis cannot distinguish these cases from others.
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6. Prevailing Party

The forms submitted by attorneys did not have a variable asking for information about which party
prevailed. Staffreviewed each form submitted, and the case files from which data were collected and
made a determination about the prevailing party in the case, to the extent possible. For purposes of
this analysis, staff made the assumption that if some sum of money was paid to the client in the
settlement, the plaintiff prevailed. It is understood that the defendant may in fact have prevailed
because the defendant avoided very substantial liability. Or the defendant may have prevailed on all
of the main issues and only paid a small amount on a secondary allegation. The information was not
available to make this determination. In 60% ofthe cases, the plaintiffclearly prevailed, and in 3%
ofthe cases it was clear the defendant prevailed. In another 17% of the cases, it appeared that the

plaintiffprobably prevailed.

hi 393 cases (13%of the 2,951 reviewed), no money was shown in thejudgment amount variable,
the court granted no injunctive relief, and nothing else in the information available suggested which
party might have prevailed. In about 1% of the cases, neither prevailed or both parties received
money or other substantial benefits from thejudgment. For 5% ofthe cases that came from the court
case files, no attorney information was available.

C. Characteristics of Attorneys’ Fees and Costs: Types, Hourly

Rates, Case Types
1. Types of Fee Arrangements by Types of Parties

Many attorneys filing forms charged on an hourly basis (55%of all attorneys), whether they served
asplaintiffs’ or defendants’ attorneys. Eighty-one percent ofdefendants’ attorneys charged this way,
as did 34% of plaintiffs” attorneys. Fifty percent of plaintiffs’ attorneys charged contingency fees
(28%ofall attorneys filing forms). Four percent ofall attorneys characterized their fee arrangement
as “state/local government” (5%ofthe defendants’ attorneys were state/local government attorneys,
as were 3% of the plaintiffs’ attorneys) and 5% said they were in-house counsel (10% of the
defendants’ attorneys were in-house counsel and 1%ofplaintiffs’ attorneys (N=15)). Pro se litigants
filed 1% of the forms,Zbabout 2% of the attorneys had charged a flat fee (1% of the defendants’
attorneys had charged a flat fee), and small percentages did not provide the information or answered

4 Pro se litigants filed forms in a few tort cases, and a handful of employment and real estate cases. Twelve
(35% of the pro se litigants) filed forms in debt cases and 24% in“other civil" cases.
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inotherways.46The remainder ofthe cases had information only from the court case file and did not
have information about the fee arrangement,470r used another fee arrangement, or did not give the

information.

Thirty-four cases were pro se. Twelve ofthe pro se cases were characterized as debt cases, and eight
as other civil. Three were property damage, and three were other business cases. Ten of the pro se
parties said that they were defendants; twenty-four were plaintiffs.

Plaintiffs’ attorneys who charged hourly fees clustered in debt (35%), other civil (19%), real estate
(16%) and other business (9%) cases. A handful (3%) ofplaintiffs’ attorneys represented state and
local governments, mostly in delinquent tax cases, and a smaller number (2%) charged flat fees in
debt or real estate cases. Among defendants’ attorneys, about 5% worked for state and local
governments in other personal injury cases or other civil cases and about 10% served as in-house

counsel, mostly in personal injury auto cases.
2. Amount of Judgment by Type of Fee Arrangement

The analysis considered the relationships between types of fee arrangements (primarily contingent
orhourly), type ofparty (plaintiffordefendant), andjudgmentamount (anyjudgmentamountgreater
than $0). Plaintiffs with contingent fee arrangements had a higher percentage ofjudgments in the
$20,000 ormore ranges (57% of 984 plaintiffs’ cases with contingent fee arrangements). Plaintiffs
with hourly fee arrangements had more cases in the less than $20,000 range (69% of 549 plaintiffs’
cases with hourly fees). O fthe 65 judgments with information from plaintiffs’ attorneys in which
thejudgmentwas $500,000 ormore, 50 (77%), had a contingent fee arrangement, and 10 (15%) had

an hourly fee arrangement.48

46The database included information from 3,837 attorneysregarding the 2,951 cases studied. Information about
attorneys’ fees could have come from one or more parties or attorneys in a case. The previous analysis of civil case data
(1997 - May 1999) limited the discussion of attorneys’ fees by characterizing each case by only one foim (usually only
one form per case had heen filed). In this analysis, the database is much more complete, and the analysis of attorneys’
fees shows all of the data collected. This means that neither the attorneys nor the cases in this part of the analysis are
unique. A total 0f818 attorneys filed forms with the Council during this period. Many attorneys filed forms in more than

one case, and many cases had forms filed by more than one attorney.
Plaintiffs or theirattorneys filed 2,097 ofthe forms (55%), defendants or their attorneys filed 1,693 forms (44%)

and other/third parties or their attorneys filed 1% of the forms. Plaintiffs appeared more likely to file forms than did
defendants. O fthe 2,951 cases in this database, 71% had information from one or more plaintiffs. Fifty-four per centhad
information from one or more defendants.

47 That is, the case was included in the selection of civil case files studied by the Judicial Council and the
attorneys had not provided the civil case data forms to the Council.

48 The other two plaintiffs’ cases of $500,000 or more had other types of fee arrangements.
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3. Amounts of attorneys’ fees

Attorneys provided information about the type of fee arrangement, the rates that they charged, and
the total amount of their fees and costs in each case. The database included information for 1,707
plaintiffs’ attorneys and 1,469 defendants’ attorneys. Only 36 people filing forms characterized
themselves as “other” or “third-party,” almost all charging hourly fees. The following analysis does

not include them.
a) Amount of Fees Charged

About 47% of the attorneys said that they had charged less than $5,000 to handle the case. This is
consistent with the earlier finding that 56% of the judgment amounts were less than $20,000.
Seventeen per cent of the fees fell between $5,000 and $9,999, and 28% ofthe cases showed fees
between $10,000 and $49,999. Eight per cent ofthe attorneys said that their fees for the case were

more than $50,000.
b) Rates Charged for Hourly Fees, Generally

Overall, the 2,109 cases in which attorneys charged hourly fees showed fees falling into a well-
defined setofranges. In about 10% ofthe cases, attorneys charged between $1 and $125 per hour.
In 29%), attorneys charged between $126 and $149, and in 22%, $150. In 13%, attorneys charged
$151 to $169 per hour, and in 23% ofthe cases, the attorneys charged $170 or more. Four percen.
said thatthey charged by the hourbutdid notsay how much. Seventy-three percent charged less than
$170 per hour (Figure 1).49

c) Plaintiffs’ Attorneys' Rates

Over half (55%) of the group of plaintiffs’ attorneys for whom the database contains information
about fee amount charged contingency fees. Nearly two-thirds of them (65%) showed $5,000 or
more in attorneys’ fees, hi sharp contrast,just over two-thirds of plaintiffs’ attorneys who charged
hourly fees showed less than $5,000 in total fees. Most attorneys who charged contingency fees
handled tort cases, and mostplaintiffs’attorneyswho charged hourly feeshandled debt(35%), other

49 In the previous study, 83% ofthose submitting forms and describing theirhourly rates showed a rate of less
than $170/hour. The substantial increase (from 17% of the attorneys filing forms to 27% ofthe attorneys filing forms)
in the percentage of attorneys charging $170/hour or more filing forms is partially because a very small number of
attorneys charging the higher rates submitted forms in many routine cases. As an added note, some attorneys charging
high hourly rates collected very small amounts of money per case.
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civilorotherbusiness (28%) orreal estate (16%) cases. O fthe plaintiffs’attorneys showing $50,000
ormore in fees, 78% had charged a contingency fee and 20% charged an hourly fee.

/.Contingent Fee as a Percentage ofthe Judgment

Ofthe 1,017 attorneyswho provided information about contingency fee arrangements, 19% said that
they charged between 1% and 30% ofthejudgmentor settlementamount. Most (68%) charged 31%
to 33%. About 8% charged 34 to 40% ofthejudgment amount and 5% charged more than 40%.

/. Types of Contingent Fee Cases

Plaintiffs” attorneys who used a contingent fee arrangement (50% of all plaintiffs’ attorneys in the
casesanalyzed, including some forwhom fee amountswere notavailable) handled mostly tort cases.
Half (50%) of the cases that this group handled were personal injury auto cases, 12% were other
personal injury or products liability cases, 11% were personal injury premises cases, and 6% were
property damage cases. These types of cases together constituted 83% of all cases handled by
plaintiffs’attorneys under contingent fee arrangements. In addition, 3% were malpractice cases, and
4% were employment cases (some ofwhich probably were torts). These data show that the great
majority of all contingency fee cases are tort cases. The only other significant group of cases was
debt cases, which constituted 10% ofthe plaintiffs’ contingency fee cases.

H. Rates for Hourly Fees Charged by Plaintiffs’ Attorneys

About 32% of the plaintiffs’ attorneys in the cases analyzed charged hourly fees and gave
infonnation about the hourly rates charged. The mean (average) rate charged was about $158/hour,
and both the median and mode were $150/hour. Ten percent of plaintiffs’ attorneys charged $125
an hour or less and 13% charged between $126 and $149/hour. Nearly one-third had charged
$150/hour, and a little over one-third (37%) had charged $170/hour or more.50About one-quarter
(23%) charged $149/hour or less.

d) Defendants’ attorneys

Most defendants’ attorneys (91%) who provided information about the amount o fthe fees charged
in the cases analyzed used an hourly fee as the basis for billing clients. The majority of those
charging an hourly rate (60%) showed total fees of $5,000 or more. The mean (average) rate was

50 Caution must be used in interpreting these data. A sizable number of the cases in which $170 was the
attorneys’ fee came from one attorney in one type of case.
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$145/hour, with the median at $145/hour and the mode at $150/hour. Eleven percent of the
defendants’ attorneys charged $125/hour or less, and 38% charged between $126 and $149. Only
19% charged $150, and 18% charged $170 or more.5

4. Comparison of Plaintiffs’ and Defendants’ Hourly Rates and Total Fees

The average rate per hour was higher for plaintiffs’ attorneys who charged hourly fees ($158/hour)
than fordefendants’attorneys charging by the hour ($150/hour). The overall pay scale was lower for
defendants’ attorneys, about two-thirds ofwhom (68%) charged $150 or less, compared to 53% of
plaintiffs’ attorneys with hourly fees. The percentage ofplaintiffs’ attorneys charging $170/hour or
more was 37%, just more than double the percentage (18%) of defendants’ attorneys charging the
same hourly rates (Figure 2).

Caution must be used in interpreting this information about attorneys’ fees. Although the database
contains information about 2,591 cases, only 818 different attorneys filed forms. A number of the
attorneys filed forms in many cases. Thus, the average fee for defendants’ attorneys comes out to
about $145/hour because that is the hourly rate charged by asmall numberofdefendants’ attorneys
working on many similar cases (e.g., personal injury auto). Similarly, a small number ofplaintiffs’
attorneys charged hourly fees in a limited number of types of cases (debt, delinquent taxes, other
civil), and a smaller number charged relatively high hourly rates. However, the high hourly rates
translated into low amounts of attorneys’ fees overall because the cases often were routine filings,
and often ended in defaultjudgment with little or no judicial participation in the case.

The story was different for total fees charged. In contrast to plaintiffs’ attorneys, 52% ofwhom had
cases with less than $5,000 in attorneys’ fees, only 41% ofthe defendants’ attorneys showed less
than $5,000 in fees. About equal percentages (8%) of both plaintiffs’ and defendants’ attorneys
showed fees 0f$50,000 or more. About one-quarter (25%) ofplaintiffs’ attorneys, as compared to
31% ofdefendants’ attorneys charged total fees between $10,000 and $49,999.

These differencesin feeranges, with defendants’attorneys tending to have charged more in total fees
than plaintiffs’ attorneysmay reflectdifferences in the typesofcases forwhich attorneys filed forms.
A review of case type by plaintiff/defendant did show a statistically significant difference.
Significantly more defendants’ attorneys than plaintiffs’ attorneys filed forms with the Judicial
Council in tort cases. A higher proportion ofplaintiffs’ attorneys, particularly those charging hourly

51 In comparison to defendants’ attorneys, 37% of the plaintiffs’ attorneys who charged hourly fees charged
$170 or more.
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rates, filed formsindebtcases and otherbusiness orothercivil types ofcases. Inmany ofthose cases
the plaintifftended to be acorporation or government and the defendant often was an individual. A
total 0f70% ofthe cases inwhich plaintiffs”attorneys charged hourly fees fell into one ofthese three
categories. Also, in a different calculation, 69% of the plaintiffs’ attorneys charging hourly rates
received total fees of less than $5,000.

5. Costs

Most(78%) ofthe 3,837 forms gave information about the costs ofthe party filing the form. In 28%
ofthe known cases, costs were shown as ranging between $1 and $149. For 25% ofthe cases costs
fell between $150 and $499. In 28% of the cases, costs ranged between $500 and $2,499. Costs
exceeded $2,499 in only 20% of the cases in the database for which attorneys provided the

information.

Costs varied significantly by type ofcase. For tort cases, including malpractice, personal injury and
product liability, half or more of the cases had costs of $500 or more. Employment cases fit this
pattern also. A majority of all other types of cases had costs of $499 or less. Costs also varied by
judgment amount, with increasing judgment amounts directly and significantly associated with
increasing costs.

Party type also appeared to be related to costs in the case. Defendants’ costs appeared to be at the
high end ofthe range (24% had costs 0f$2,500 or more, compared to 17% ofplaintiffs’ attorneys),
orthe low end (16% had costsof$l to $69, compared to 9% ofplaintiffs’attorneys). Plaintiffs’ costs
tended more to the middle, with 53% ofthe plaintiffs in the $150 - $2,499 range.

D. Trials

A stated purpose of the 1997 legislation was to “reduce the amount of litigation proceeding to
trial.”52 Before looking at the characteristics ofcases that did go to trial, this reportprovides a more
general overview ofpercentages of cases going to trial. Table 1 shows data from the Alaska Court
Systems’ annual reports between the years of 1994 and 2000. Although the case types included in
the court's analysis differ somewhat from the case types included in the Judicial Council database,
the differences do not significantly affect this analysis. The total numbers of cases going to trial in

52Supra, note 8.
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the superior court ranged from a low of 1.9% in 1996 to a high 0f3.4% in 2000.533 The table shows
that for each ofthe four categories oftrials, trials as apercentage ofthe overall caseload either were
aooutthe same orincreased during the three years after the tort reform legislation passed compared
to the three years before the tort reform legislation.

Parties in district court were substantially less likely to go to trial than were parties in superior court.
When district court litigants did choose trial, they favored judge trials, by large margins. Parties in
superior court used judge trials and jury trials with about equal frequency.

The trial rates from the court report data show that in 1997, the year of the tort reform legislation,
trials increased from their earlier levels and have remained higher than previously in the years since,
hi superior court (probably the focus ofmostofthe concern for tort reformers), jury trials increased
in 1997 from their earlier levels, dropped a little in 1998, went up sharply in 1999, and remained
high in 2000. These data suggest that the tort reform legislation did not reduce hie amount of
litigation going to trial in any significant way.5

The data from the Alaska Court System are consistent with other findings about the percentages of
tort cases going to trial throughout the United States. A 1996 UCLA Law Review article reviewed
civil litigation patterns, and stated that “only a few percent [of civil lawsuits] are tried to ajury or
ajudge.”®The authors cite a 1995 study that showed that only 2.9% ofall civil cases in bofti state
and federal courts went to trial, and that nearly half of those were judge trials without a jury.% A
comparison with Alaskasuperiorcourt figures above suggests that Alaskatrial rates have been lower
than or about the same as the national civil case trial rate.

53The percentage ofdistrict court civil cases withjury trials has been under 1% since 1995, and is not included
in this discussion.

54 Although more cases may be using ADR, this did not appear to affect the trial rates, but may have changed
the types of cases going to trial. No baseline data exist against which to measure possible increases in the use of ADR,
or effects on trial rates for different types ofcases. The earlier discussion ofalternative dispute resolution techniques did
suggert that substantial percentages of cases, particularly larger cases, involved ADR atsome point in the case.

5 Supra, note 37, p.2.
561d., footnote 2, citing a draftstudy by Professor Theodore Eisenberg and the National Center for State Courts.
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Year
1994
19S5
1996
1997
1998
1999
2000

District
Court
Trials

72
54
55
43
40
63
78

Table 1

Alaska Trials as a percent ofcivil caseload, 1994-2000"

% of Total
Dist. Ct.
Civil Cases

1.1%
0.7%
0.7%
0.6%
0.4%
0.3%
0.5%

District
Jury
Trials

10
7
6
n
15
10
21

% of Total
Dist. Ct.
Civil Cases

0.2%
0.1%
0.1%
0.1%
0.2%
0.1%

0.1%

*Data taken from Court System Annual Reports, 1994-2000

Superior
Court
Trials

45
39
33
51
32
36
60

% of Total
Sup. Ct
Civil Cases

1.1%
1.0%
0.9%
1.9%
1.1%
1.2%

1.9%

Superior
Jury
Trials

40
43
36
38
35
61

47

% of Total Ct. &Jury Trials
Sup. Ct. as % of Total Sup.
Civil Cases Ct. Civil Cases
1.0% 2.1%
1.0% 2.0%
1.0% 1.9%
1.4% 3.3%
1.2% 2.3%
2.0% 3.2%
1.5% 3.4%

Alaska Judicial Council, 2001
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1. Characteristics of Trial Cases

The database forthis reportincluded about 127 trials overall. The 87 trials analyzed in this section
ofthereportincluded both non-tort and tort cases.57 W ithin this group oftrials, some types ofcases
predominated.58 Twenty-two percent ofthe cases were other civil cases, 17% were personal injury
auto, 16% were personal injury otherorproduct liability, and 14% were debt. Although almostequal
percentages ofbench trials and jury trials occurred, some types ofcases were far more likely to go
tojury trial and others to bench trial. O fthe personal injury auto esses tried, attorneys tried twenty
of twenty-one to juries. Five of the six malpractice trials went to juries, as did fourteen of twenty
otherpersonal injury and product liability cases. Parties choosing bench trialswere much more likely
to have had debt, other civil and real estate cases.5

Bench trials typically required less time in court for the whole case than did cases that involved a
jury trial. Three-quarters (73%) ofbench trial cr ~ took a total ofone to five court days,80and none
required more than twenty days. In contrast, nearly two-thirds (65%) ofthe cases thatinvolved ajury
trial took six or more days in court, and 35% took two to five days. Only one jury trial in this
database required more than twenty days in court.6l

5/ The remaining forty trials for which data were collected came from periods outside the scope of the report,
or did not qualify for inclusion for other reasons.

58 The distribution of case types within the Council’s database does not necessarily match die distribution of
cases within the court system for two reasons. First, forms have not been provided to the Council by all attorneys
involved in closed cases, and second, for purposes ofthis study, die Council reviewed all trials in the time frame studied,

not a random selection.

59 These data all are consistent with Bureau of Justice Statistics Bulletins reporting findings for civil and
contract cases in large counties throughout the United States. DeFrances and Litras, “Civil Trial Cases and Verdicts in
Large Counries, 1996,” (BJS, September 1999) and Gifford, DeFrances and Litras, “Contract Trials and Verdicts in
Large Counties, 1996.” (BJS, April 2000). Those studies showed, consistent with Alaska data, that malpractice and
automobile personal injury cases were far more likely to go tojury trials than to be tried before ajudge sitting alone. On
the odier hand, property and contract cases were more likely to be tried before ajudge than ajury.

60 These totals included all days spent in court during the case processing, not just trial days. Any court
appearance was counted as one day in court, because of limitations on resources for more detailed calculations during
the data collection. However, the counts of total days as defined here serves as a rough measure for comparison of

different types of cases and trials.

6L These data were consistentwith national findings thatshowed bench trials taking shorter times thanjury trials.
Supra, note 59, “Civil Trial Cases,” p. 13. The same study showed that the median time for jury trials nationally was

three days, and for bench trials, one day.
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2. Trial Judgment Amounts and Attorneys’ Fees

Judgmentamounts for cases that went to trial may reflect either ajudgment rendered by the jury or
judge, or the results of post-trial actions by the parties. About 15% ofthe trials showed ajudgment
amount of zero. Bench trials were significantly less likely to result in substantial judgments than
were jury trials. Nearly two-thirds (65%) of the bench trials with ajudgment amount greater than
zero had ajudgmentamountoflessthan $20,000. Seventy percent ofthejury trials with ajudgment
amount greater than zero had ajudgment amount 0f$20,000 or more. This finding is undoubtedly
related to the differences in the types of cases tried before juries and the bench.&

The analysisalso considered the amounts o ffees forplaintiffs’and defendants’attorneys from trials.
About 40% ofthe plaintiffs’ attorneys had cases with less than $10,000 in attorneys’ fees. All but
three of these were bench trials. Fewer defendants’ attorneys (29%) had less than $10,000 in
attorneys’ fees for trials; all but one were bench trials. Sixty percent ofthe plaintiffs’ attorneys and
71% ofthe defendants’ attorneys had trials for which they showed $10,000 or more in attorneys’

fees.
3. Plaintiffs' Fee Arrangements by Type of Trial

The study provided information about how plaintiffs' fee arrangements were related to the typesof
cases and types oftrials (nearly all defendants' attorneys were paid hourly so there was no need to
analyze the data for defendants). Thirty-five plaintiffs’ attorneys who sentin forms about trials had
charged contingency fees and 23 had charged hourly rates. The type of fee arrangement was closely
related to the type oftrial. Most(77%) ofthe plaintiffs’attorneyswho charged contingency fees went
to jury trial; most who charged hourly fees (83%) went to bench trial. The four attorneys who
charged an hourly fee forajury trial had two debt, one property damage and one other civil claim -
in other words, types ofcases not usually associated with torts.630 fthe eight plaintiffs’ attorneys
who charged contingency fees and chose bench trials, two were employment cases, two were real
estate cases, two were personal injury other or product liability and one each were personal injury

62 This finding also is consistent with national findings that median awards in bench trials were substantially
lower in bench trials than injury trials. 1d., “Civil Trial Cases,” p. 1, and "Contract Trials and Verdicts,” p. L

63 The remainder ofthe plaintiff bench trials, a total of 19, were hourly fees. They included seven other civil,
four real estate, three property damage, two each employment and debt, and one personal injury other. Many of these
are probably not tort cases.
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auto and property damage.64 Again, many of the contingent-fee bench trials could have been
associated with non-tort claims.

4. Trial Judgments Compared to Other Dispositions

A major reason for studying settlement amounts is to test the hypothesis that trial verdicts affect
settlement amounts. One set of experts suggests that “trials are important primarily because they
influence the terms ofsettlement ofthe mass ofcases that are not tried; trials casta major partofthe
legal shadow within which private bargaining takes place.”® The apparent lack of significant
differences in the amounts obtained after jury trials as compared to other means of disposition
suggests that settlements may mirrorjury results better than most practitioners would expect.

To comparejury, bench and other types ofdispositions, the analysis looked only at the 2,793 cases
forwhich the study had information about thejudgmentamounts, and compared judgment amounts
awarded after trial with judgment amounts reached through other means.6 In this analysis, 16% of
all casesresulted inazerojudgment (noamountofmoney). Sixteen percentofthe “other”judgments
fell into this category, including 14% ofjury decisions and 11% of bench trial verdicts. Bench
verdicts appeared to be in the lowerranges ofjudgmentamounts, with 9% ofall bench trial verdicls
at $L to $999, compared to only 6% ofotherjudgments and none of the jury trial verdicts. Nearly
one-third (30%) ofthe bench trial verdicts fell into the $1,000 to $4,999 range, as compared to 16%
ofotherjudgments and 11%ofthe jury trial verdicts. At the high end, 11% ofthejury trial verdicts
were $500,000 or more, compared to 3% ofthe “other” judgments, and none of the bench trial
verdicts. The middle ranges ofjudgment amounts ($5,000 to $49,999) were very evenly distributed
among all three types ofverdicts.

Although the monetary amounts may appearto be slightly higher forjury trials than for settlements,67
parties have many reasons for settling a case rather than taking it to trial. Strength ofthe evidence
is one factor often cited by attorneys as important in decisions about whether to go to trial or settle,

64 The remainder of the plaintiff contingent fee trials went to a jury. The 27 contingent fee jury trials were
personal injury auto (14), personal injury other/product liability (5), malpractice (3), othercivil (2), employment (2), and
property damage (1).

6B UCLA Law Review, supra note 37, p. 4 (citation omitted),

66 In this analysis, only those cases in which the trial verdict was the final event were counted as trials. 1f the
case wentto trial butended with a post-trial settlement or other event, the case was categorized as “otherjudgment.” This
analysis included the eighty trials for which final judgment amount was known.

67 The database included too few trials to allow conclusions that were entirely statistically valid. The analysis
did suggest that the presence or absence of trial was probably not the most important factor in determining the size of
the judgment in the case.
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along with Rule 82 attorneys’ fees and the vigor with which each party holds to its position.6
Despite some differences, judgment amounts in tort verdict cases and settlement amounts in this
database resembled each other strongly. The similarities supported a hypothesis that factors other
than the value ofthe case were important in parties’ decisions about whethei  go to trial. In many
cases, parties would probably not obtain a betterjudgment by going to trial than by settling.

The slightly higher amounts awarded after trial may suggest that as the stakes increased, the value
ofgoing to trial increased. However, we did not have an adequate database or comparison data to
study whether the increased jury verdict awards offset the increased time and costs required to
actually try a case. Also, a settlement is a guaranteed award, free from the risks of trial and post-
judgment actions, making it more attractive in many situations.®

68 See ingeneral, Alaska's English Rule: Attorney's Fee Shifting in Civil Cases, Alaska Judicial Council, 1995,
Chapter 7, pp. 99-123 for a discussion of factors attorneys consider in deciding whether to try a case or settle it. See also
UCLA Law Review, supra note 37, p. 4, “[T]hey [tried cases] seem to be selected because of unusual, rather than
common, features such as high stakes, extreme uncertainty about the outcome, and reputational stakes ofthe parties”

(citation omitted).

69 Some experts cite additional reasons for preferring settlement, including scarcity ofjudges, and apreference
for party control of the evidence. Id., UCLA Law Review, note 37, p. 3.
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Chapter I
Conclusions and Recommendations

The report analyzed characteristics of selected types of civil cases, for those cases reported to the
Council from June 1, 1999 through December 1, 2000 and for a selection of cases reviewed using

court case files.

A.

Findings

New follow up methods used by the Council to encourage attorneysto return forms may have
contributed to the higher percentage of forms being returned as required by the legislation.
Howevei, formsstill are filed for fewerthan halfofthe required cases, even with a follow-up

letter from the Council (p. 7).

Types ofcases in the database included personal injury (43%), malpractice (3%), property
damage (7%), debt (17%), other civil and business disputes (16%), and smallernumbers of

other types of cases (p. 10).

About60% ofthe cases withjudgmentamountsof$l ormore were torts and 40% werenon-
torts (p. 16).

The majority of cases came from Anchorage (62%), then Fairbanks (14%) and smaller
percentages from other communities. These percentages were relatively close in most
communities to the percentages ofcomparable types ofcases filed in the state courts (p. 10).

Time to disposition varied by the types ofcases and amounts ofjudgments, with larger cases
and tort cases typically requiring more than 361 days to disposition. Debt and delinquent
taxes caseswere handled within the time standards adopted by the supreme courtin February
2000 (75% of cases disposed of in 365 days or less) (p. 12-13).

In 58% ofthe court case files reviewed, the parties did not appear in court at all, although
judges may have spent significant off-bench time on the case. In 5% of the cases, parties
appeared in court on six or more different days (p. 13).
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Most cases (66%) ended with a settlement. Eighteen percentwere dismissed and 16% ended
with a default, dispositive motion or otherjudgment (p. 12).

Attorneysused alternative dispute resolution methods, particularly mediation and settlement
conferences more frequently in larger cases, and in tort cases, than in smaller and non-tort

cases. Arbitration was used very infrequently (p. 14).

Defendants’ attorneyswere more likely to have used alternative dispute resolution than were
plaintiffs’ attorneys except for the largest cases. Defendants’ attorneys were more likely to
have used early neutral evaluation and settlement conferences; plaintiffs’ attorneys were
more likely to report having used mediation (p. 15).

For 20% of the cases, the judgment amount was zero, or the attorney did not provide
information about the judgment amount. Seventy-five cases 0f2,951 cases had judgment
amounts of $500,000 or more. Fifty-six percent of the cases involved amounts less than
$20,000; 75% involved amounts less than $50,000 (pp. 14 -15).

Forty-four percent of the non-tort cases had smalljudgment amounts as compared to 13%
ofthe tort cases. At the upperend, 4% ofthe tort cases had judgments of$500,000 or more

as compared to 2% ofthe non-tort cases (p. 16).

Personal injury auto (78%) and personal injury premises (76%) cases usually involved
liability insurance. In 43% of personal injury "other" and product liability cases, and 40%
ofmalpractice cases, insurance covered the judgment. Less than one-quarter of other types
ofcases were insured (pp. 16 -17).

In the entire database 02,951 cases, including 83 trials, punitive damages were awarded in
only eight cases. One award was statutorily required; the others followed trials. Punitive
damages were requested in 17% ofcases (p. 17).

Typical hourly fees for plaintiffs’ attorneys ranged from $126 to $150, with a mean fee of
$158. For defendants’ attorneys, the typical fees fell in the same range, but with a mean fee
of$145/hour (pp.21 -22).

About 50% of plaintiffs’ attorneys charged contingency fees, usually 30% to 33% of the
judgment amount (p. 19).
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16. Costs exceeded $2,499 inonly 20% ofthe cases forwhich information was available (p. 23).

17. A stated purpose ofthe legislation, to reduce the amount of litigation going to trial, did not
appear to have occurred. Data from court system reports show that trial rates are about the
same or higher after the passage of the legislation in 1997 as in the three years before the
legislation. Trial rates were 1.9% in 1996 and 3.4% in 2000 (p. 24).

18. Trial rates in Alaska appear to be similar to the national average 0f2.9% (p. 24).

19. Tort cases went to jury trials much more frequently than did other types of civil cases.
Overall, in this database however, about equal numbers of civil cases were tried before a

judge and before ajury (p. 25).

20. Bench trials tended to have smallerjudgment amounts thanjury trials, which may be linked
to the differences in the types ofcases thatparties take to bench trials ratherthan tojury trials

(p. 26).
B. Recommendations

1. The Legislature should review this report carefully to assess whether the
information provided in the report suggests changes to the tort reform (or other)
legislation that led to the reporting requirement, and whether the report fulfills the
Legislature’s objectives in enacting AS 09.68.130.

This report is the result ofa legislative requirement imposed by AS 09.68.130. The
legislature should review the information in the report carefully to consider whether
changes to the “tort reform™ legislation adopted with the reporting requirement are
needed. Thispolicy review is appropriate for the legislature rather than the Council.
The legislature also should consider whether the Council’s report meets legislative
expectations in enacting the reporting requirement.

2.The Legislature should eliminate the automatic reporting of civil case information
and substitute arequirementthat information must be provided in response to a specific

request by the Judicial Council.

To provide a more targeted and less burdensome method of compiling information
about the compromise or other resolution of civil cases, the Judicial Council
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recommends that the legislature eliminate the requirement for continual submission
ofdata about civil cases by attorneys and litigants and substitute a requirement for
periodic data collection and evaluation by the Judicial Council.

General language for a revised statute is included in Appendix H. The proposed
statute would require that the Council periodically select cases forstudy, then contact
attorneys to submit data. It would not require attorneys or litigants to submit data
unless the Council specifically requested information on a specific case. The new
statute would describe the general types of information that the Council would
collect, the time frame in which attorneyswould be required to submit the requested
information to the Council, and othergeneral procedures. Information collected from
attorneys would include (but not be limited to) characteristics of the case and the
parties, case processing information about the courtciviljustice process, information
about the reliefsought by each party, information about the settlement orjudgment,
attorneys’ feesand costs, and information about insurance coverage and contribution.
The revised statute would emphasize the confidentiality ofall information provided
to the Council and the fact that it would be used only for statistical research.

Thisrevised process foraccumulating information aboutcivil case resolutionswould
permit the legislature to request infonnation about only the types of cases forwhich
it wanted detailed data. For example, in the Council’s last report, it recommended
that several types of cases should be excluded from the data collection, including
administrative appeals, forfeitures, and forcible entry and detainer (FED) cases. After
the presentanalysis, the Council found that tax foreclosures, delinquent tax cases and
quiet title actions that do not involve payment of money also did not seem relevant
to the legislative purpose for this statute. The proposed revisionswould significantly
reduce the burden on attorneys and parties because the attorneys and parties would
no longerbe required to file a case resolution form forevery civil case that qualified.
They would only be required to provide the information when the Judicial Council
requested it, and only for those cases included in the Council’s request.

A second benefit of the revision would be that the Council could request some
information not available under the present legislation which would lead to a better
understanding ofcivil case resolutions. Forexample, the current legislation does not
require information about subrogation in cases that involve insurance companies.
Data on subrogation would give amore accurate and comprehensive picture ofhow
the parties to litigation fare (as distinct from the attorneys and insurance companies).
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Information aboutstructured settlements also would improve knowledge about civil
cases. The Council would notneed to collect information that neither the legislature
nor the Council believes would lead to a clearer understanding of civil case

processes.

3. Inthe absence of elimination of the automatic reporting requirement discussed
above, the Council, Court System and Legislature should make changes to current
procedures, rules and legislation to make the reporting of civil case information more
useful and less burdensome.

a) The Council should modify the form that attorneys are required to use to submit
information.

The revised form should be similar to the one included in Appendix F.
The revised form improves the appearance and ease of use ofthe form
and reduces the types of data to be collected.

b) The Legislature should exclude additional routine types of cases or, alternatively,
limit reporting to cases alleging tortious conduct. (Amendment is not necessary if
recommendation 2 is adopted.)

Types of cases such as delinquent sales and other local taxes, tax
foreclosures, and quiet title actions probably should be excluded from the
reporting requirement. Alternatively, the legislature could require
submission ofcivil case information only for cases involving allegations
oftortious conduct.

c) Court rules should be amended to be internally and externally consistent.

If the automatic reporting requirement is not eliminated as proposed
above, courtrules should be amended as detailed in Appendix G so that
they are consistent with each other and with the reporting statute.

d) Submission of data in appellate cases should be clarified.

Although courtrulesrequire thatattorneys and parties file case resolution
forms for closed appealed cases in addition to closed trial cases, none
have been filed with the Judicial Council. The Council recommends that
the legislature either drop this requirement, or if it believes that the
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information would be helpful, that the court and Council take steps to
educate court clerks, staffand Bar members about the requirement.

4. The court should use data from this report and from other sources to ensure
cases are handled within the court’s time standards.

The Judicial Council’s findings suggest that many of the court’s cases require a
longer time to disposition than envisioned by the standards adopted by the court in
February 2000. The Council recommends that the court use the data provided by this
study and other data generated from the court’s case management system to track
progress toward handling cases within the time standards.

5. The Legislature and Court System should encourage the use of alternative
dispute resolution.

Given the information from this study that suggests that a significant number of
parties use alternative methods ofdispute resolution, particularly for largerand more
complex cases, the Council recommends that the legislature and court consider the
implications of encouraging this trend. The Council also recommends that the
discussion about ways to do this include thorough discussion of the public policy
ends served by increased use of ADR and the countervailing reasons to structure
ADR use carefully. Reasons to use ADR include conservation of scarce court
resources and solutions that are more suitable to the parties involved. Reasons to
restrict use of ADR or structure its use carefully include the desire for public
awareness ofthe ways in which disputes are settled, and the need to discourage the
establishmentofseparate and unequaljustice systems forparties with different levels

ofresources.

The two major types of ADR widely used in Alaska are settlement conferences for
mid-range cases, and mediation for mid-range and larger cases. Early neutral
evaluation appears to be useful for defendants in personal injury auto cases, and the
courtand legislature may want to examine reasons why these parties use itmore than
parties in othertypes ofcases, to see whether it can be adapted to suit other types of
cases. The court and legislature also may wish to examine the reasons why parties
choose settlement conferences and mediation in particular types of cases to see
whether these mechanisms can be effectively used in other settings.
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731 Miscellaneous Provisions § 0968130

(C) a stop payment order issued without cause;

(3) “written demand” means a written notice to the issuer of a check personally
delivered or sent by first class mail to the address shown on the dishonored check,
advising the issuer that the check has been dishonored and explaining the civil penalties
set out in this section. (§ 1ch 113 SLA 1984)

Revisor’s notes. — Formerly AS 09.65.115. Re-
numbered in 1994.

Sec. 09.68.120. Definition of death. An individual isconsidered dead if, in the
opinion of a physician licensed or exempt from licensing under AS 08.64 or aregistered
nurse authorized to pronounce death under AS 08.68.395, based on acceptable medical
standards, orin the opinion ofa mobile intensive care paramedic, physician assistant, or
emergency medical technician authorized to pronounce death based on the medical
standards in AS 18.08.089, the individual has sustained irreversible cessation of
circulatory and respiratory functions, or irreversible cessation of all functions of the
entire brain, including the brain stem. Death may be pronounced in this circumstance
before artificial means of maintaining respiratory and cardiac function are terminated.
(8 1ch 8 SLA1974; am § 1ch 42 SLA 1984; am § 2 ch 6 SLA 1991; am § 1ch 53 SLA

1995)

Revisor’s notes. — Formerly AS 09.65.120. Re- . The 1995 amendment, effective August 25, 1995,
number” in 1994, inserted \ or in.the opinion ofa mobile'Intensive care

Effect of amendments. —The 1991 amendment Parame_dlc, physician assistant, or emergency medical
effective August 27, 1991, inserted “or a registered technician’ authorized to_pronounce death ~based on
nurse _authorized_ to pronounce death ~under AS the medical standards in AS 18.08.089," near the
08.68.395" in the first sentence. middle of the section.

Sec. 09.68.130. Collection of settlement infonnation. (a) Except as provided in
(c) of this section, the Alaska Judicial Council shall collect and evaluate information
relating to the compromise or other resolution ofall civil litigation. The information shall
be collected on a form developed by the council for that purpose and must include
1) the case name and file number;

2) a general description of the claims being settled;

3) ifthe case is resolved by way of settlement,

A) the gross dollar amount of the settlement;

B) to whom the settlement was paid,;

C) the dollaramount ofadvanced costs and attorney fees that were deducted from the
gross dollar amount of the settlement before dishursement to the claimant;

Dg the net amount actually disbursed to the claimant;

E) the total costs and attorney fees paid by or owed by all parties; and

(F) any nonmonetary terms, including whether the attorney fees incurred by the
claimantwere based on a contingent fee agreement or upon an hourly rate; ifa contingent
fee was paid, the percentage of the total settlement represented by the fee must be
included; or, if an hourIP/ rate, the hourly rate paid;

(4) if the case is resolved by dismissal, summary judgment, trial, or otherwise,

(A) the gross dollar amount of the judgment;

(B) the amount of attorney fees awarded and to which party;

(C) the amount of costs awarded and to which party;

(D) the net amount, after deduction of (B) and (C) of this paragraph, for which the
prevailing party has judgment;

(E) the dollaramount ofadvanced costs and attorney fees that were deducted from the
gross dollar amount of the judgment before distribution to the claimant;

(F) the total costs and attorney fees paid by defending parties; and

(
(
(
(
(
(



§ 09.70.010 Code of Civil Procedure 732

(G)  any nonmonetary terms, including whether the attorney fees incurred by the
claimantwere based on a contingent fee agreementor upon an hourly rate; ifa contingent
fee was paid, the percentage of the total settlement represented by the fee must be
included; or, if an hourly rate, the hourly rate paid.

(b) The information received by the council under (a) of this section is confidential.
This restriction does not prevent the disclosure of summaries and statistics in a manner
that does not allow the identification of particular cases or parties.

(c) The requirements of (a) of this section do not apply to the following types of cases:
(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and emancipation of children;
(3) children-in-need-of-aid cases under AS 47.10 or delinquent minors cases under AS
47.12;
(4) domestic violence protective orders under AS 18.66.100 — 18.66.180;
(5) estate, guardianship, and trust cases filed under AS 13;
(6) small claims under AS 22.15.040;
(7) forcible entry and detainer cases;
(8) administrative appeals;

(9) motor vehicle impound or forfeiture actions under municipal ordinance.

(d) A party to a civil case, except a civil case described in (c) of this section, or, if the
party is represented by an attorney, the party’s attorney shall submit the information
described in (a) of this section to the Alaska Judicial Council. The information must be
submitted within 30 days after the case is finally resolved as to that party and on a form
specified by the Alaska Judicial Council. (§ 32 ch 26 SLA 1997; am 8§ 1, 2 ch 14 SLA

1999)

_ Cross references. —For a statement of legislative para%raph (©)(3), added paragraphs (c)(7) to (c)(9), and
intent relating to the provisions of ch. 26, SLA 1997, added subsection (). )

see § 1, ch. 26, SLA 1997 in the 1997 Temporary and . Effective dates. — Section 32, ch. 26, SLA 1997,
Special Acts. For severability of the provisions of ch.which enacted this section, took effect on August 7,

26, SLA 1997, see § b6, ch. 26, SLA 1997 in the 1997  1997- =~ . C.. « uocorAioa-r
Trémporary. and S@ jal Acs. pﬂ%@h‘]@sr fhéf@r}e Ebvé‘?BHQ'HfEh. 26, SLA 2975 ?&
; 1007." : e

—OoX2

For provisions . _atlnP to the effect of subsections camcs 0 {lon accruing on or after
¢) and (d) on Civil Rufe 41, Alaska Rules or Civil o _
rocedure, and Appellate Rule 511, Alaska Rules of ~ Section 4, ch, 14, SLA 1999 provides that the 1999
Agpgoellate Procedure, see § 3, ch. 14, SLA1999inthe  amendment of subsection (c) and the addition of
1999 Tbmporary and Special Acts. subsection (), apply “to a compromise or other reso-
Effect of amendments. —The 1999 amendment,  lution of civil htlgatlon that occurs on or after May 7,
effective May 7, 1999, inserted “AS”near the end of  1999."

Chap.r 70. General Provisions.

Section = _

10. Applicability of title

20. Short title

Sec. 09.70.010. Applicability of title. This title governs all proceedings in actions
brought after January 1, 1963, and all further proceedings in actions then pending,
except to the extent that, in the opinion of the court, their application in a particular
action pending when the rules take effect would not be feasible or would work injustice,
in which event, the laws in effect before January 1, 1963, apply. (8 31.03 ch 101 SLA
1962)

NOTES TO DECISIONS

Quoted in State, Dept of Revenue ex rel. Gerkev. _ Cited in T\irkington v. City of Kachemak, 380 P.2d
Gerke, 942 P.2d 423 (Alaska 1997). 593 (Alaska 1963).
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HOUSE BELL NO. 9
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY REPRESENTATIVES PORTER, Kcrttula, Croft, Berkowitz, Cowdery, Smalley, Green, Bunde,
Tkerriault, Murkowski

Introduced: 1/19/99
Referred: Judiciary

A BELL

FOR AN ACT ENTITLED
"An Act relating tollection of settlerent information in cvl Irtageon;
amending Rule 41@)(3), Alaska Rules of Civil Procedure, and Rule 511(e), Alaska

Rules of AppellateProcedure; and providing for an effectie date."

BE IT ENACTED BY THE LEGISLATURE OFTHE STATE OF ALASKA:

* Section 1. AS 09.68.130(c) is amended to read:
(c) The requirements of (a) of this section do not apply to the following types

of cases:
1) divorce and dissolution:
2) adoption, custody, support, visitation, and emancipation of children;

(1)

(2)

(3) children-in-need-of-aid cases under AS 47.10 or delinquent minors
S4

7.12;
(4)  domestic violence protective orders under AS 18.66.100 -

cases under A

18.66.180;
(5) estate, guardianship, and trust cases filed under AS 13;

-1- HB 9

HB000%a |
New Text Underlined [DELETED TEXT BRACKETED]



© © N o o A W N -

[l L i el = N T U S N S Gy SEE TN
© 0 N oo o1 A W PN R o

1-LSO065\A

(6) small claims under AS 22.15.040i

(7L forcible entry and detainer cases:

(BLadministrative gppeals;

(OLmotor wehicle impound or forfeiture actions under municipal
ordinance.

* Sec. 2. AS 09.68.130 is amended by adding a new subsection to read:

(d) A party to a civil case, except a civil case described in (c) of this section,
or, if the party is represented by an attorney, the party's attorney shall submit the
information described in (a) of this section to the Alaska Judicial Council. The
infonnation must be submitted within30 days after the case is finally resolved as to
that party and on a form specified by the Alaska Judicial Council.

* Sec. 3. AS 09.68.130(c), as amended in sec. 1 of this Act, and AS 09.68.130(d), added
by sec. 2 of this Act, have the effect of amending Rule 41(a)(3), Alaska Rules of Civil
Procedure, and Rule 511(e), Alaska Rules of Appellate Procedure, by limiting those civil
actions subject to AS 09.68.130(a) and by specifying the persons required to provide the
information.

* Sec. 4, APPLICABILITY. This Act applies to a compromise or other resolution of civil
litigation that occurs on or after the effective date of this Act.

* Sec. 5.This Act takes effect immediately under AS 01.10.070(c).
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SENATE CS FOR CS FOR SS FOR HOUSE BILL NO. 58(RLS) am S
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE -FIRST SESSION

BY THE SENATE RULES COMMITTEE

Amended:  4/16/97
Offered:  4/16/97

Sponsors):  REPRESENTATIVES PORTER, Cowdery, Bunde
SENATORS Pearce, Sharp, Kelly, Miller
A BILL

FOR AN ACT ENTITLED
"An Act relating to cmvl actions; relating © independent counsel provided under
an insurance policy; relating to attomey fees; amending Rules 16.1, 26, 41, 49,
58,68, 72.1, 8, and %, Alaska Rules of Civil Procedure; amending Rules 1 and
4, District Court Rules of Civil Procedure; amending Rule 702, Alaska Rules of

Evidence; and amending Rule 511, Alaska Rules of Appellate Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. LEGISLATIVE INTENT. In enacting this hill, it is the intent of this
legislature as a matter of public policy ©

(D encourage the efficiency of the civil justice system by discouraging

frivolous Irtigation and by decreasing the amount, aost, andcomplexity of litigation without

diminishing the protection of Innocent Alaskans "rigits t© reasonable, but not excessive,

compensation for tortious injuries caused by others;
(@ provide for reasonable, but not excessive, punitive damage awards against

- SCS CSSSHB 58(RLS) am S
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tortfeasors sufficient to deter conduct and practices that harm innocent Alaskans while not
hampering a positive business environment by allowing excessive peralties;

@ encourage individual savings and economic growth by fostering an
environment likely to control the increase of ligdility insurance rates to individuials and
businesses resulting In a savings to the state, mnicipalities, and private businesses trat are
Sself-insured;

(® encourage tre traditionally recognized Alaska values of self—reliance and
independence by underscoring the need for personal responsibility in making choices and

personal accountzbility for the consequences of those choices;
() alleviate the high cost of malpractice insurance premiums that discourage

physicians, architects, engineers, attomeys, and other professionals from rendering needed
services 10 the public;

(©) ensure tret hospitals trat comply with the disclosure reguirements set out
in this Act are not ligble for the negligence of emergency room physicians who are acting as
Independent contractors; to this extant, thisAct s intended to overrule Jackson v. Powers, 743
P.2d 1376 (Alaska 1987);

(/) ensure that one of several tortfeesors is not held responsible for the
negligence of an employer; to this extent, thisAct Is intended t overrule Lake v. Construction

Machinery, Irc., 787 P.2d 1027 (Alaska 1990);
(8) enact a statute of repose that meets the tests set out In Turner Constniction

Co., Inc. v. Scalles, 752 P.2d 467 (Alaska 1988);

(© ensure trat In actions involving the fault of more than one person, the fault
of each claimant, defendant, third-party defendant, person who has been released from
licoility, or other person responsible for the damages and available as a Irtigait be determined
and awards be allocated in accordance with the fault of each, thereby modifying Benner v.
Wichman, 874 P.2d 949 (Alaska 1994);

(10) reduce the amount of lrtagation proceeding t© trial by modifying the
allocation of attomey fees and court costs based on the offer of judgment and the firal court
award, thereby providing a financial incentive to both parties to sstte the dispute; ud

(11) ensure trat this Act does not apply to or in any way have an effect on
existing Irtagation or a cmvil cause of action that accrues before the effective date of this Act;

SCS CSSSHB 58(RLS) am S 2 HEQ058H
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1029 W. Third Avenue, Suite 201 .Anchorage. Alaska 99501-1969 (907)279-2526 FAX (907) 276-5046

http://vwvw.ajc.state.ak.us E-Mail: postmaster@ajc.state.ak.us
EXECUTIVE DIRECTOR NON-ATTORNEY MEMBERS
William T. Cotton Janice Lienhart

Vicki A. Otte

Sandra S. Stringer

ATTORNEY MEMBERS
Geoffrey G. Currall
Paul J. Ewers

Robert H. Wagstaff

CHAIHMAN, EX OFFICIO
Warren W. Mstthews

Dear Member of the Alaska Bar Association: Chief Justice
Supreme Court
In 1997 the Legislature directed the Alaska Judicial Council to oollect and evaluate
information relating to the compromise or other resolution ofmost civil litigataon. See AS 9.68.130.
I have attached a revised “Information About the Resolution of Civil Cases” Torm that incorporates
changes which the Legislature made to this statute this year. Chapter 14, SLA 1999. The recent
legislation:

May 25, 1999

L added three types of cases t the list of case types excluded from the reporting
requirement (see attached form for the cases forwhich the form need not be filed);

2. added an affimative duty for attormeys ac! pro se parties to file the form inall
applicable cases within 30 days after the case isfirallyre  Med; and

3. specified that the reporting requirement applies to all cases resolved after the act 3
effective date ofMay 7,1999 (not just to those cases accruing on or after August 7,
1997).

The cml case information received by the Jdudicial Council s confidential by law. The
Council will report the information in a manner that protects the identity of particular cases or

parties.

We hope to allow submission of the civil case Information on our Intemet sie
(ww._ajc.state.ak.us) by August. The form can be downloaded from the site now. Please feel free
wallme or Susanne Di Pietrowith questions or comments about the civil case data reporting form.

Very truly yaurs,

William T. Cotton
Executive Director

Enclosure: Civil Case Data Form
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T0: Governor 3Task Force on Civil JusticeReform Chief Justice
Supreme Court

FROM: Susanne Di Pietrand Ten Caras

December 3,1996

Analysis of Case File Data: Alaska Tort Jury Verdicts, 1985-1995

The Task Force asked the Judicial Council to gather data on jury verdicts in tort cases
Trom five state court locations for the previous decade. Because of the Task Force Saccelerated
schedule and limited research budget, the Council concentrated on the subjects most relevant to
the Task Force Swork. The studywas not intended to be comprehensive, although itshould give
a reasonably accurate snapshot of jury awards in tort trials in Alaska in the past ten years. This
memo reports the data and gives ageneral analysis of the results.1Task Force members interested
in additional analysismay contact Judicial Council Sift.

t Methodology

The Judicial Council asked theAlaskaC o m System SOffice of Technical Operations to

identify all cases that had gone to jury trial within the past ten years at each of five court
locations. Technical Operations gave the Council two different lists of civil cases with jury

1 Available upon request from the Judicial Council are copies ofthe frequencies and cross-tabulations upon
which the following analysis is based.
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verdicts/ After reconcling the lists as much as possible, the Council’s researcher looked at each
case that the court system had identified as containing ajury verdict.3After discarding non-tort
cases and cases that were still open, the Council was left with a data base consisting of 233 closed,
tort jury verdict cases: 157 from Anchorage,457 from Fairbanks, 6 from Bethel and 13 from
Juneau.5Because the Task Force was particularly interested in large jury verdicts, Council staff
also informally polled a number of experienced litigation attorneys on large, tort jury verdicts

that they could remember in the past ten years.6

Council staff designed a data base using Microsoft Access software to record information
about the cases. The Council’s researcher took the data from three sources: the complaint, the
jury verdict, and the final judgment form. In addition, the researcher recorded infonnation about
post-trial motions, whether the case was appealed, and the outcome of the appeal. Council staff ¢
then transferred the data base containing the 233 cases into SPSS for Windows (a statistical

analysis software program). All analyses were performed with SPSS.

Il. Limitations of this Study

As discussed above, this study was not intended to be a comprehensive analysis of tort
litigation in Alaska. First, the data base probably does not contain all tort jury verdict cases
within the past decade, because the court system’s lists of jury verdict cases probably were not
complete. Some cases in some communities did not appear on the list, /viso,. ~ 'use of the way
the court system archives old cases, time and money did not permit the Council's researcher to

2 The trials came from superior court twelve-person and six-person jury panels, and from district court six-
person jury panels. About 87% of the cases were superior court matters and 13% were district court

1 The Council’s researcher, who lives in Anchorage, traveled to Fairbanks to code cases from that location.
The Attorney General’s office arranged for an attorney and a paralegal, respectively, to code the cases from Bethel and
Juneau. The Nome clerk of court reported the two cases from that location.

4 The 157 Anchorage cases came from a pool 0 f424 cases identified by the court as potentially containing a
civiljury verdict The Council’s researcher examined and discarded 157 other Anchoragejury verdicts that were not

tort cases or did not qualify for another reason.
s In addition, the Council researched jury verdicts in Nome in the last ten years. The court’s records showed

four civil trials, two ofwhich did not qualify for the study (one was still on appeal and one was ajudge-tried case). Time
constraints prevented included the remaining two Nome cases in the data base; however, we discuss them in this memo

where relevant

6 Based on the attorneys’ responses, staff found one case (from Bethel) that was missing from the court
system’s master lists. Other cases also may be missing from the data base.
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review all of the older Anchorage cases. On balance, however, Judicial Council staff believe that
the data base offers a reasonably accurate assessment of tort jury trial cases in the five locations.

lll. Findings

This section discusses the Council’s findings about the 233 tort jury verdict cases. The
Council recorded information from the case files about a number of substantive issues, including
what types of tort cases went to trial, who the parties were, which party prevailed, and what types
and amounts of damages were awarded. The Council also recorded information about a number
of procedural issues, including how often judges awarded costs and attorney’s fees, how Jong cases
took to resolve, how oiten cases were appealed, and how often appellate decisions changed the

jury’s verdict.

A. Case Types

The study grouped cases into twelve substantive categories. Over athird (37%) of the tort
cases that went to jury trial in the last decade were automobile accident cases. The second most
common type of case was premises liability (17%).The third most common was malpractice
(13%)/ Other types of cases, in descending order of frequency, included employment (7%, or 17
cases) general injury (7%, or 17 cases), general property damage (7%, or 16 cases), intentional torts
(5%, or 12 cases) and product liability (3%, or 7 cases). The Council also found a handful of
insurance bad faith cases (about 1%), and two common carrier cases (less than 1%.

B. Parties

Most cases were brought by an individual plaintiff or afamily. In only six per cent of cases
was a plaintiff an organization (organizations included businesses and state and municipal
governments). In contrast, defendants often were organizations. In 63% of the cases, the plaintiff
named at least one organization as a defendant. Individuals also appeared as defendants in many
cases. In 58% of the cases, the plaintiff named at least one individual (excluding professionals) as
a defendant. Thirty percent of all individual defendants were adult males, and fourteen per cent
were adult females. Plaintiffs named more than one defendant in slightly fewer than half of all

cases (+4%).

7 Most of the malpractice cases were medical malpractice. Ofthe thirty-one malpractice cases in the data base,
twenty-six (84%) were medical malpractice.
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C. Liability/Outcomes

Overall, plaintiffs and defendants

Defense Verdicts by Location were about equally likely to prevail at
Tort Jury Trials: 1985-19% trial. Juries returned plaintiff verdicts iu

just over half (51%) of all tort trials

statewide. In an additional four per cent

of the cases (N =10), both the plaintiff

and the defendant received awards.

Further analysis revealed that plaintiffs’
chances of prevailing varied by court.

Bethel tewide location and type of case.
Anchoragee e (’\?glrbanks I\UTE(N%?

«@ Percentage of Defense Verdicts ~ Chart 1 graphically depicts the
differences in defense verdicts by

SSudicid Councilury Venfcr Scul, 1996 location. Bethel was the most plaintiff-

friendly forum, with all six jury verdicts
going against defendants.8Next came Juneau, where juries returned plaintiff verdicts in 77% of
the cases examined. In Fairbanks, 56% of verdicts went to plaintiffs. In Anchorage juries returned
verdicts for plaintiffs 45% of the time.91n the two Nome cases, one was a defense verdict and one

was for the plaintiff,

Analyzed by case type, plaintiffs were most likely to prevail in automobile accident trials
(66% of the time) and general property (56% of the time). Defendants were most likely to prevalil
in medical malpractice cases (81% of the time) and premises liability (59% of the time). Outcomes
In insurance bad faith, employment and general injury cases appeared to have split about evenly
between plaintiffs and defendants. Insum, only 118 of our total of 233 cases involved jury verdicts

for plaintiffs.

8 Readers should be very careful about drawing conclusions from the Bethel data, because interview
infonnation suggested that defendants prevailed in other Bethel july cases that were not included in this study,

9 In about three percent ofthe cases, juries awarded some to hoth parties.
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Plaintiff Verdicts by Case Type and Location
Tort Jury Verdicts, 1985-1995
100%
80%
60%
40%
20%
0%
SH  Automobile 8] Premises
§  Malpractice Lj Employmi

H  General Injury §3 General F

Chart2 _ _
AlaskaJudicial Council Jury Verdict Study 19%

Chart 2 depicts the percentages of verdicts juries returned for plaintiffs, broken down by
court location and type of case.DConsistent with the statewide trends discussed above, plaintiffs
in automobile cases prevailed more often in Fairbanks than in Anchorage. However, Juneau
plaintiffs bringing automobile accident cases prevailed slightly less often (60% of the time) than

did Fairbanks plaintiffs (76% of the time).
D. Allocation of Fault

Juries did rot often allocate fault to plaintiffs, and where they did allocate fault, they did
not tend to view plaintiffs as contributing substantially to their own injuries. Juries allocated fault
In 12% of the cases; in only six of those cases (14%) did they assign half or more of the fault to the

plaintiff.

10 Bethel and Nome had too few cases to be included in this chart. This chart does not include cases in which
the jury awarded some amount to both parties.



Governor 5 Task Forceon CivilusticeReform
Decamber 3, 1996
Page6

E. Damages

The study distinguished between economic, non-economic and punitive damages, and
between amounts awarded by the jury and amounts set out in the final judgment. This section

describes the types and amounts of damages awarded.

1 Types of Damages
Types of Damages study examined fifteen different types of
Cases Iniicn Cameges vere anerced damages including economic, non-

economic and punitive.ll Economic
damages included lost wages, medical bills .
and property damage. Non-economic
damages included pain and suffering,
emotional distress, loss of consortium and

e loss of enjoyment. Damages also were
S3 Cases wilh non-economic damages only dIVided by Whether they Were for past Or
Cases with economic 4 punitive damages future |088es.
Chart 3

AlaskaJudicial Council Jury Verdict Study 199%
Types of Damages

Of the 117 cases in which juries awarded Tort ury Daeges, 155

damages, the majority (61%) contained both

economic and non-economic awards. About a third

(329%) of the cases contained only economic damage

awards. Only two cases (2%) contained a non-

economic damage award without any other kind of

damage award.2 e s

I | Punitive damage awards

Chartd _ _
AlaskaJudicial Council Jury Verdict Study 199

1 This section examines the 358 separate damage awards found in 118 cases. Note that more than one type
of damage could have been awarded in a single case.

11 Six percent of'i>* cases (N=7) contained an economic damage award and a punitive damage award, but no
non-economic damage award.
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The study also counted up the total number of
Types of Economic Damages damage awards from all of the cases in which juries

TortJury Dameges, 195519 awarded damages. Of the 358 damage awards
recorded, economic damages were more common

than non-economic damages. Chart 4 shows that well
over half (60%) of all damage awards were to
compensate for economic losses, while 35% were for
non-economic losses and 5% were punitive damage

awards.

Examining both economic and non-economic
Chart5 damages, the study measured how often juries made .
Alaska Judicial Council Jury Verdict Study 199 awards for losses in the future, as Opposed tO losses
already suffered. Future damages included future lost
wages, future medical expenses, future pain and suffering, and future loss of enjoyment. The data
showed that juries did not often make awards for future damages. For example, of the 358 damage
awards recorded, only twenty were for future medical expenses (about 6% of all damage awards),
twenty-three were for furore pain and suffering (about 6% of all damage awards) and one was for
future loss of enjoyment (0.3% of all damage awards).

Within the category of €CONOMIC  ----mmmmmemmmmmmem oo
Types of Non-economic Damages

damages, the study examined awards made forsix 1Y
specific types of losses (see Chart 5). The most Tort Jury Dameges, 1985-19%

commonly awarded economic damages included
past wages and past medical expenses. Chart 5
shows the details of the economic damage
awards.

The study also examined awards made for
eight specific categories of non-economic losses
(not including punitive damages). Keeping in
mind that non-economic damage awards chart6
constituted only about a third of all damage **judicul Council jury Verdict Study 19%

awards, the most commonly awa-ded non-
economic damage was for past pain and suffering. Chart 6 shows the details of the non-economic

damage awards.
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Further analysis revealed that juries seldom made awards for certain kinds of non-
economic losses. Jury awards for loss of consortium constituted only about 3% of all non-
economic damages (1% of all damage awards). Awards for past loss of enjoyment constituted
about 6% of the non-economic damage awards (about 2% of all damage awards). Awards for
emotional distress constituted about 2% of non-economic damage awards (less than 1% of all

damage awards).

2. Amounts of Damage Awards. Many jury verdicts were relatively small. In
over half (58%) of all superior court jury verdicts that contained a damage award were less than
$50,000 (the jurisdictional amount for superior court). About athird of the superior court verdicts
were less than $10,000. Overall, about 61% of all jury verdicts awarded damages under $20,000. .

A relatively small percentage of

Jury Verdict Damage Amounts damage awards were large. Six percent of

If damages awarded all damage awards exceeded $500,000, and

$500,000 & 0/&F i1 an additional nine percent fell between

y  $100,000-499,999 $100,000 and $500,000. Chart 6

0 summarizes the overall amounts of

$30,000-49,999 e damage awards for all cases in which
$10,000-19,999- damages were awarded.B3

S $1,000-9,900 - 1 IMT—
Some damage amounts varied by

F=r . .
0% 5% 10% 15% 20% 25% 30% 35% location and case type. For example, jury
" awards in Fairbanks automobile accident
Tod lay Verict Ao cases were somewhat smaller than those in
Chart 6
AlaskaJudicial Council Jury Verdict Study 1996 Anchorage auito cases. 4
3. Punitive Damages. Plaintiffs requested punitive damages 27% of the tir

however, juries awarded them in only about 6% of the cases (17 punitive damage awards were
made in 15 cases).bTable 1 on the next page shows that while afew punitive damage awards were

5 The chart does not show whether plaintiffs or defendants received the awards.
4 One explanation for the discrepancy is that a higher proportion of Fairbanks automobile cases were filed
in district rather than superior court.

5 In one case, thejury made small awards to both the plaintiffand the defendant. In the other case, the jury
gave the plaintiff one punitive damage award on each oftwo separate claims.
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very large, about halfwere under $60,000. Four of the cases in which juries made punitive awards
involved intentional torts (for example, tortious interference with business contracts). Juries also
awarded punitive damages in two employment cases, two non-auto personal injury cases, one
property damage case, one insurance bad faith claim and one automobile accident involving a
drunken driver. The chart does not show whether the awards were paid, as that information is

not available from court records.

Punitive Damage Awaras:
Anchorage, Bethel, Fairbanks, Juneau, Nome 1985-1995

Case Type Jury Compensatory Award (does Jury Punitive Appeal? Appeal
notinclude fault allocation) Award Outcome
Intentional Ton 53,025 5250 and 5100 No m
(one to each)
Property 58,338 53,000 No o A ey
Intentional Tort 54,387 S5,000 No
Insurance Bad Faith 51,001,087 510,000 Yes Punitive
damages
reversed
Automobile 5575 520,000 No ;
Intentional Tort $87,934 520,000 No
Intentional Tort S17,000 560,000 No
Employment $112,273 $132,000  Yes Settled
General Injury- $692,282 $150,000  Yes  Settled
Personal Injury 5738,765 $150,000  Yes Settled
Intentional Tort Pi. won 517,300 against def. 1 5250,000 No
Def. 2 won 523,500 against pi.
Product Liability $3,004,500 $500,000  No
Employment/ $303,604 5500,000  No
defamation
Insurance Bad Faith $18,008 51,200,000 Yes Punitive
(automobile) damages
reversed
Intentional Tort 59,473,770 525,300,000 Yes Settled
(business dispute)
Table 1

Alaska Judicial Council Jury Verdict Study 19%
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F. Costs and Fees

The study collected limited information about costs and attorney’s fees. Because cases
sometimes settled and were dismissed before judgment or before entry of costs and attorney’s fees,
some cases included in the study lacked cost and fee awards. Normally, judges award costs and
attorney’s fees to prevailing parties after trial based on guidelines set out in court rules and statutes.

1. Costs. The awarding of costs is governed by Alaska Rule of Civil Procedure 79.
The party entitled to costs must request them within ten days or forfeit the righc to recover them.
Items allowed to the prevailing party as costs include the expense of taking depositions and
producing exhibits, the expense of service, filing fees, fees for transcripts, computerized research,

and other expenses necessarily incurred.

The Council found acost award in about half (54%) of the cases studied. About 16% of all
cost awards were $1,000 or less. About 42% of cost awards fell between $1,000 and $5,000, and
another 24% fell between $10,000 and $58,000. No cost awards exceeded $58,000.

2. Attorney’s Fees. The awarding of attorney’s fees is governed by Alaska Rule of
Civil Procedure 82 and Alaska Statute § 9.60.010. The statute authorizes the supreme court to
determine what attorney’s fees, if any, may he awarded to aprevailing party in a civil action. The
court rule sets out a schedule for calculating fee awards based on whether the plaintiff or the
defendant prevailed. The prevailing party is not entitled to be reimbursed for all its attorney’s fees,
except in extraordinary circumstances. Thus, the fee award amounts reported below probably
represent only a fraction of the amounts spent by parties on their attorneys.

The Judicial Council found an attorneys’ fee award in about 64% of the cases in this
study.T7 The largest group of fee awards fell between $15,000 and $50,000 (about 29% of fee
awards). About 23% of fee awards fell between $4,000 and $10,000. Nineteen percent of the fee
awards were under $4,000, and 11% fell between $10,000 and $15,000. A few fee awards were large:
17% fell between $50,000 and $166,000, and the largest award exceeded $166,199.

16 For more infonnation about attorney’s fee awards in state and federal civil cases in Anchorage, see the
Judicial Council’s report: Alaska’s English Rule:Attorney’s Fee Shifting in Civil Cases (October, 1995) at 91-97.

17 Fee awards were made to both plaintiffs and defendants.
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G. Offers of Judgment

Alaska Civil Rule 68 and Alaska Statute § jy.30.065 control offers of judgment. An
unaccepted offer of judgment made pursuant to Rule 68 in effect changes the time and conditions
under which aparty can become the prevailing party for purposes of attorney’s fee awards.

The Council found evidence of offers of judgment in 53 cases (32% of the cases studied);
he wever, readers should be cautious when interpreting this finding. First, the 32% figure under
reports the number of offers which appeared in the cases reviewed, because this study did not
systematically search each file for offers of judgment. Second, the 32% figure under reports the
frequency with which offers of judgment were made in jury trial cases, because it includes only
those offers that were filed with the court. 8BOf the offers of judgment found in the case files, the.
smallest was $1,000 and the largest was $575,000. About half (53%) of the offers were $10,000 or

less. Ten of the offers (19%) weiu $100,000 or more.

H. Appeals

The Judicial Council found evidence of an appeal in only a quarter of all the cases (N=53),
although six out of the fifteen cases involving punitive damage awards were appealed. Of the fifty-
eight cases in which an appeal was filed, only twenty completed the entire appeal process; the
remaining 67% were settled or otherwise dismissed before the supreme court rendered an opinion.
Of the twenty supreme court rulings, only four (209%) changed the amount of the jury verdict.
Sixteen of the appellate opinions caused no change in the jury verdict. Thus, with the exception
of punitive damage cases, only a relatively small portion of cases are appealed, and only a very few

jury verdicts are changed as the result of an appeal.

l. Length of Cases

The study examined three variables related to how long it took to resolve cases. The study
measured the amount of time that elapsed from the day die case was filed until it was closed, Otime
elapsed between case filing until trial, and time elapsed between trial and case closing.

1 Rule 68 does not require an offer of judgment to be filed in the court case file.

19 The court system administratively closes cases after all proceedings are finished; however, we do not know
how much time typically elapses between the end of case activity and the official closing date.
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Date Open to Date Closed
TortJury \roias, 1965198

Chart 7 gives the data on total time from

filing until closing. The chart shows that although
few cases were resolved within a year, many were

resolved within two to four years. Thirty-eight
percent of the cases were opened and closed within
two years, and another 42% of the cases were
resolved in two to four years. About 8% of the cases
tcok longer than five years to resolve. Because all of

1-2 years | 3-4 years 'Over5years
One yearor less 2-3 years 4-5 years

[§ Percentage of casos

Chart7
Alaska Judicial Council Jury Verdict Study 19%

Chart 8 gives the breakdown ofthe time
that elapsed between filing the cases and the
trial. About fourteen percent of all the cases
went to trial within one year of filing, while
another 21% went to trial between one year
and eighteen months after filing. Most (85%) of
the cases were tried within three years.

The data showed that many of the cases
closed relatively soon after the trial was
concluded. Over half (59%) of the cases were
closed within four months after trial. Seventy
percent were closed by six months after trial,
and 83% were closed by ayear after the trial. A

these cases had ajury verdict, they do not represent
the typical civil case in Alaska’s courts.d

Date Open to Trial
Tort Jury Verdicts, 1985-19%

11yr-18 mnlhs 1 2-3 years 10Over4 ears
lyrorloss 18 mnths-2 yrs  3-4 years

%9 Percentage of cases

Chart8 _ _
AlaskaJudicial Council Jury Verdict Study 199%

small percentage of cases (17%) remained open more than ayear after trial; these may have been

awaiting appellate decisions.

J. Conclusion

This review of 233 jury verdicts in tort cases in Anchorage, Fairbanks, Bethel, Juneau and
Nome over the past decade by and large showed that Alaska juries found for plaintiffs and

A) About 4% of tort cases went to trial (including judge-tried cases) inasample of 1993 Anchorage civil cases.
Alaska Judicial Council, Alaska’s English Rule, supra note 15, at 86.
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defendants about equally, although variations existed based on the type of case and the location
of the jury. When they made awards, juries tended to give less than the amount requested in the
complaint: the bulk of superior court awards were less than $50,000. In both superior and district
court verdicts, damages for economic losses were more common than those for non-economic
losses, and awards for future losses of any kind were relatively rare. Juries awarded punitive
damages in only 15 of the 233 cases studied, and many of those awards were less than $60,000.

The study also suggested that parties did not often ask the appellate court to correct
mistakes made at trial. Only about a quarter of the jury verdicts were appealed, although six of the
fifteen punitive damage cases were appealed. Parties who did appeal seldom waited for the court
to render an opinion before settling or otherwise resolving the case. Finally, the data showed that

many of these cases were resolved within two to four years of filing.



Total
Number of

Trinl Date Cases
1988 21
1989 26
1990 32
1991 23
1992 22
1993 33
1994 39
1995 28
19962 9
Totnls 233
Alaska Judicial Council 1996

1Figures do ot reflectany reclictias by trid or gyellate aurts.

2 Partial year figures.

Alaska Tort Jury Verdicts by Year

Number of Cases
With Plaintiff
Award

10
11
12
14
10
24
13
14
6

114

Number of Cases
With Verdiet Over
$1 Million

Average Jury
Award in Cases
With Plaintiff

Award
$215,763

$61,590
$272,875
$2,590,278
$36/,264
$252,030
$186,100
$66,738
$1,177,136
$576,642

Average Jury Award
Excluding Awards Over
$1 Million in Cases With

Plaintirf Award

$215,763
$61,590
$68,797
$114,625
$52,066
$78,183
$186,000
$66,738
$32,019
$97,309
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Beginning Aug. 19991 ; ici il-
Fill out and Submit Information About the Send t&ggglgbé}{ Council:

this form on the I
Internet at R e.S(.) lution Complete Both Sides
www.ajc.state.ak.us of Civil Cases onfidential

Attorneys/parties must submit the information contained in this form upon the resolution (whether by
dismissal, settlement, final judgment, etc.) of most civil cases in Alaska state courts. See AS 09.68.130;
Civil Rule 41(a)(3); Appellate Rule 511(e). Complete all the information on both sides of this page. The
only excluded civil case types are: 1. divorce and dissolution;
2. adoption, custody, support, visitation, and emancipation of children;
3. children-in-need-of-aid cases under 47.10 or delinquent minors cases
under 47.12;
4. domestic violence protective orders under AS 18.66.100-18.66.180;
5. estate, guardianship, and trust cases filedunder AS 13;
6. small claims under AS 22.15.040;
These lastthree 7 foreible entry and detainer (FED) cases;
exceptions (7-9) g adhinistrative appeals; and

were added in : N . . .. -
1999. 9. motor vehicle impound/forferture actions under municipal ordinance.

The information collected in this form is confidential and will be used only to compile statistics
and summaries in a manner that does not allow the identification of particular cases or parties.
AS 09.68.130(Db).

Trial Court Case Number Case Name
C I
Send the completed form to:
Alaska Judicial Council This formmay be filled inand submitted on the Council™s Intermet
1029 West Third Avenue home page at http://Aww.ajc.state_ak_us beginning inAug. 199.
Quite 201 Call the Councill at (907) 279-2526 for copies of the form. E-mail
Anchorage, AK 99501 bill@ajc.state.ak.us with questions.

AJCO1 Issued 998 :Revised 89 Pago 10f2
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Each party, Including pro se parties, must complete this form. Attorneys submitting the form for more than one party
should attach an additional page 2 (this page) with the information about each of the parties' fees and costs.

The Party's Own Fees and Costs

Party Name/Type

(complete for each party filing
this form) Fee Type
Ars Nane O Contingent
O Hourly
0 Flat Fee
Led q piaintiff/Petitloner O State/Local
O Defendant/Respondent 0 In-house
O Other (specify below) 0 ProSe
0 Other
Did you use Alternative Dispute Resolution?
OMedaian
OAftration _
O Ealy Naurd Bdugtion
OSievet Criaae
Oid your case settle as aresut of ACR?
OYes ONo
Sgdure (of atamey, ar paty if roataney)

Rinted Nare (of atamey, o paty if o ataney)

e
é not erP ar¥y?
ther arty

Total Gross Judgment/ Total mone
JP(ejrcent ?ff (of the T%’ttﬁ' Setlement to Clieni
congere DS gy (o s S
hourly Tate if A?t\grnne own) incll d:?} p%%/ome A torney Fees  Costs Daducted
hourly 1 Foes Costs Foesand Costs  AWards — Awards _ (ifany)
Not Separable? NotSepaéable?
% 03 0
of Judgment
o $ $
5 s 5 For s
fhr, $ $
Ifhourly Agalnst A@rﬁ
} | o |
AL (edlucing attomey fees)
1
3 , 0 JUEW (sulyte
I Other Parties Their Attorney
Notes
/ /.
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Send to Judicial Council:
1029 West Third Avenue
Suite 201
Anchorage, AK 99501

You may fill out and submit
this form on the Internet at
www.aic.state.ak.us
or
you may call the Council
for a copy - (907) 279-2526

Information About the
Resolution
of Civil Cases

Please Complete Both Sides

E-mail bill@aic.state.ak.us with questions C O nfl d € ntl al
ttomeysparties must suait the infamration aontained inthis fam yom the resdution (Wnether by dirissd, settlerert, fird
ugret, etc) o nenyavil cases inAlaska date courts. 1S AS 0868130, Ol Rie41(a)3); late RieS11(e.

e Exh mwﬁérglédrzﬁposemtes muet codeethisfam

» Ifyauae cb nat suiait this famurtil the case iscondetely finishedior @l parties » _
. ﬁﬁ)aﬁr?ie'éﬂeda‘amtddiﬂmlyaﬂywmebemdmﬁdm suamit this fomwitiin the recpired
meli

e Cnpeeal theinfomdion an bath sdes of this pege
herk v=eifar teking the tine and effart to cordete thisfam * 1.8 Judidd Gounal hes puidished two
axedaadl these famrs. You may donniced the rgparts franaur web Site, Wwwvaic. State,
.
he infomretion adlected in this fomis corfidertial andwill be ussd anly to complle Stistics and sunraies inanamer thet
oss mt dlowthe identification of perticdar cases ar parties. AS(R.GS. ).

besad nthe auil
wad azZPrB%fa

Trial Court Case Number: Cl
Case Name: \2
Case Type (check all applicable) Relief Sought Date F iled: /[
. . (check all applicable)
1 Medical Malpractice O Property Damage - Auto Date Disposed: /.

[1Legal Malpractice
[10ther Malpractice

1 Personal Injury - Auto

1 Personal Injury - Premises
[1Personal Injury - Product
[T Personal Injury - Other

Disposition (pick one):

1 Dismissed

[ Settlement

1 Judgment

O Summary Judgment
[ Default Judgment

1 Property Damage - Other
O Employment

[ Debt

O Injunctive Relief

1 Real Estate

[ Other Contract

1 Other Civil

Disposition After?
(check all applicable)

O Bench Trial

O Jury Trial

O Appeal Filed
Appeal #

Did you use Alternative Dispute Resolution?

O Neurel Beluetion

O  Medaian
O  Alatraion
O erat

Did your case settle as

Gofeaae

a result of ADR?

nYes

0 Compensatory: Actual

1 Compensatory: Non-Economic
O Punitive

[ Costs/Attorney Fees

1 Injunctive Relief

Result of Appeal
1 Dismissed

O Affirmed

O Remanded

Total Judgment/
Settlement: $

% of Judgment
Covered by Liability
Insurance %

Non-Economic Award $
Punitive Award $.
Declaratory Relief Award?

aoYes ONo

How much did you spend on ADR
separately from your other attorney fees,
costs, etc.

DNo

$

1 The only excluded civil case types are: divorce and dissolution: adoption, custody, support, visitation, and emancipation of children: childrnn-in-need-of-ald
cases under 47.10 or delinquent minors cases under 47.12; domestic violence protective orders under AS 18,66.100-18.66.180; estate, guardianship, and trust
cases filed under AS 13; small claims under AS 22.15.040;forcible entry and detainer (FED) cases; administrative appeals; motor vehicle Impound/forfeiture

actions under municipal ordinance;

taxes; quiet title; and debt.
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Your client's name: Is your client the:

0 Plaintiff/petitioner

0 Defendant/respondent

0 Other (specify below)
Number of plaintiffs/defendants you
represent on this form

Your Client"s fees and costs (round all money amounts to the nearest dollar):

Fee Type

% of iudgment
per hour

Contingent =
Hourly = $
Flat Fee
State/Local
In-house
Pro Se

W aive Fee
Other

Total costs

Oo0oooooao

Amount (subrogated) your client must pay to others

If your client prevailed in whole or part, what total
amount of money did the client receive, less fees,
costs, and subrogated amounts?

Other Parties

Notes:

Signature (of attorney, or party if no attorney)

Printed Name (of attorney, or party if no attorney)

Total attorney fees
(your client’s own)

(your client's own)

Date Form Submitted

O o0oood

Who prevailed in this case?

Plaintiff
Defendant
Neither
Both, in part

Other: (specify)

Is this a structured settlement?

oYes O No

Their Attorneys Name(s)

Telephone Number
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Appendix G

Recommended Court Rules Revisions



AS 09.68.130 requires parties to civil litigation to submitinformation to the Judicial Council
upon resolution of the litigation. The 1997 statutory enactment did not describe a procedure by
which the information was to be submitted. Its enabling legislation, however (1997 SLA ch. 26,
secs. 41 and 46) did purportto amend Civil Rule 41 and Appellate Rule 5ii by adding new secti,- "s
to those rules (CR 41(a)(3) and AR 511(e)). The new sections required parties involved in
voluntarily dismissed actions to submit the required information to the Council, and to certify in ¢
notice, stipulation, or.agreement of dismissal, or motion to dismiss, as applicable, that the
information had been submitted to the Council.

When the supreme court adopted the new rules (Order no. 1283, eff. 9/2/1997) it did not
adoptthem verbatim from the legislation. Instead itrewrote the new sections, removed parts o fthem,
and modified existing rules. Thus the requirement that parties certify that they had submitted the
information to the Council was removed from new CR 41(a)(3) and was instead placed in existing
CR 41(a)(1), and the parallel certification requirement for appellate cases was removed from new
AR 511(e), which was created by the legislation, and inserted into new AR 511(c), which was
created by court order. The requirements that parties actually submit the information to the Council

remained in CR 41(a)(3) and AR 511(e).

The legislation and the rules were silent regarding submission ofinformation to the council
for cases resolved by involuntary dismissal, summary judgment, after trial, or otherwise, although
AS 09.68.130 applied equally to all civil litigation, however resolved.

W hereas the 1997 legislation and court rules required parties to submit information to the
Council before the case could be closed, in 1999 the legislature amended the statute by, among other
changes, adding a new subsection (d), which required parties to submit information to the council
within 30 days after their case closed.

The 1999 legislation also contained a provision purporting to amend the court rules. In
response to the legislation the courtamended Civil Rule 41 (a)(3) and Appellate Rule 511 (e) to track
the language regarding the 30 day requirement and the Judicial Council form. However, the court
left unchanged the provisions in Civil Rule 41(a)(1) and Appellate Rule 511(c) requiring parties to
certify when filing the notice ofdismissal that they have already submitted the information to the
Judicial Council. This conflict is causing confusion among attorneys who are required to submit

infonnation to the Council.

Some attorneys have arrived at a compromise solution, which is to certify to the court on
their dismissal notice or stipulation that they wHI submit the required information to the Council
within 30 days ofthe dismissal. Attorneys signing such certifications have aresponse rate equal to
thatofattorneyswho sign the certification specified in the courtrule. Logically, itwould make sense
to change Civil Rule 41(a)(1) to require each party to certify that he or she “will timely submit” the
information to the Council, raftier than that he or s' ? “has submitted” it, and to change Appellate
Rule 511(c) to require certification that the information “will be timely submitted,” rather than that
it “lias been submitted.” No change is required to Civil Rule 41(a)(3) or Appellate Rule 511(e).
These rule changes would allow the courts to continue to mo'ivate parties to submit the required
information by reqi. ring certifications, and it would meet the letter (and presumably the intent) of

the 1999 legislation.



A related issue involves cases which are resolved by involuntary dismissal, summary
judgment, alter trial, or otherwise. Parties to these cases are far less likely to submit the infonnation
to the Council than are parties whose cases have settled. This could be for lack ofa court rule or
othercourtreminder orincentive to the parties. An addition to orders orjudgments resulting in final
disposition ofcases (except forthose case types exempted by the statute) could help motivate parties
to these cases to submit the information. The supreme court might direct that all dispositive orders
orjudgments contain a directive that “each party forwhom this case is finally resolved by this Order
or, if the party is represented by an attorney, the party's attorney must submit the information
described in AS 09.68.130(a) to the Alaska Judicial Council. The information must be submitted
within 30 days ofthe date ofthis Orderand on a form specified by the Alaska Judicial Council.” (If
the court wanted to add this language 10 judgments, changes to the civil rules specifying the form

ofjudgments would be needed).

In addition to the confusion caused by the conflictin the rules, the timing scheme is causing
an additional area ofconcern, relating to the type ofinfonnation parties are required to submit. The
statute requires parties to submit information such as “the net amount [of a settlement] actually
disbursed to the claimant,” and “the dollar amount ofadvanced costs and attorney fees that were
deducted from the gross dollar amount of the settlement before distribution to the claimant.” The
wording o fthe statute seemsto contemplate thatany settlementtransactionwill have been completed
before the form is filed with the Council. Logically, the 30 day filing period makes more sense than
the pre-dismissal certification (although 30 days may well be too little time to expectamounts agreed
to in settlements to actually be finally disbursed). However, according to Council staff, the
certification requirement does seem to motivate litigants to submit the information to the Council.

Forcasesresolved after trial, as well, the 30 day submission requirement may be unrealistic.
The legislature has asked, among other information, for “the dollar amount of advanced costs and
attorney fees that were deducted from the gross dollar amount of the judgment before distribution
to the claimant,” and “the total costs and attorney fees paid by defending parties.” Few judgments
will have been fully executed within 30 days oftheirentry. Acommon complaintofattorneys is that
they are expected to reportsuch information, when “we haven’treceived any money yet.” However,
itwould seem that resolution of this issue lies with the legislature rather than the court system.

The text of Civil Rule 41(a)(1) and (3), and Appellate Rule 511(c) and (e) follows, with
suggested deletions in brackets and suggested insertions underlined.

Civil Rule 41. Dismissal of Actions.
(a) Voluntary Dismissal — Effect Thereof.

(1) By Plaintiff—By Stipulation. subject to the provisions of Rule 23(c), of Rule 66 and of any
statute of the state, an action may be dismissed by the plaintiffwithout an order ofthe court: [a] by
filing a notice of dismissal at any time before service by the adverse party of an answer or of a
motion for summary judgment, whichever first occurs; or [b] by filing a stipulation of dismissal
signed by all parties who have appeared in the action. A notice of dismissal must include a
certification signed by oron behalfofthe plaintiffthatthe plaintiff[HAS SUBMITTED] will timely
submit the information required under AS 09.68.130 and (a) (3) of this rule to the Alaska Judicial



Council or that the case is exempt from this requirement. A stipulation ofdismissal mustinclude a
certification signed by oron hehalfofall parties who have appeared in the action. Unless otherwise
stated in the notice ofdismissal or stipulation, the dismissal iswithoutprejudice, exceptthatanotice
of dismissal operates as an adjudication upon the merits when filed by a plaintiff who has once
dismissed in any court of this state, or of any other state, or in any court of the United States, an
action based on orincluding the same claim.

***

3) Infonnation about the Resolution of Civil Cases. 1f an action is voluntarily dismissed under
paragraph (a) ofthis rule, each party or, ifa party is represented by an attorney, the party's attorney
must submit the information described in AS 09.68.130(a) to the Alaska Judicial Council. The
information must be submitted within 30 days after the case is finally resolved as to that party and
on a form specified by the Alaska Judicial Council. The following types of cases are exempt from
this requirement:

(A) divorce and dissolution;

(B) adoption, custody, support, visitation, and emancipation of children;

(C) children-in-need-of-aid cases under AS 47.10 or delinquent minors cases under 47.12;
(D) domestic violence protective orders under AS 18.66.100 - 18.66.180;

(E) estate, guardianship, and trust cases filed under AS 13;

(F) small claims ur.der AS 22.15.040.

(G) forcible entry and detainer cases;

(H) administrative appeals; and

(I) motor vehicle impound or forfeiture actions under municipal ordinance.

Appellate Rule 511. Dismissal of Causes.

(c) Certification. An agreement or motion for dismissal filed under (a) or (b) of this rule must
include a certification that the settlement information required under AS 09.68.130 and (e) of this
rule [HAS BEEN SUBMITTED] will be timely submitted to the Alaska Judicial Council or that

the case is exempt from this requirement.

* * *

(e) Information about the Resolution of Civil Cases. 1 a proceeding is dismissed under paragraph
(a) or(b)ofthisrule, each party or, ifaparty isrepresented by an attorney, the party's attorney must
submitthe information described in AS 09.68.130(a) to the Alaska Judicial Council. The information
must be submitted within 30 days after the proceeding is finally resolved as to that party and on a
form specified by the Alaska Judicial Council. The following types ofcases are exempt from this

requirement:

(1) divorce a' 1dissolution;

(2) adoption, custody, support, visitation, and emancipation of children;

(3) children-in-need-of-aid cases under AS 47.10 or delinquent minors cases under 47.12;



(4) domestic violence protective orders under AS 18.66.100 -- 18.66.180;
(5) estate, guardianship, and trust cases filed under AS 13;

(6) small claims under AS 22.15.040;

(7) forcible entry and detainer cases;

(8) administrative appeals; and

(9) motor vehicle impound or forfeiture actions under municipal ordinance.



Appendix H

Recommended Statutory Change



A BILL
FOR AN ACT ENTITLED
“An Act relating to collection of information about civil litigation; amending rule 41(a)(3),
Alaska Rules of Civil Procedure, and Rule 511 (e), Alaska Rules of Appellate Procedure; and
providing for an effective date."
*Section 1. A 09.68.130 is repealed and reenacted to provide:
€) The Alaska Judicial Council shall periodically collect and evaluate information
relating to the compromise or other resolution of civil litigation. The information collected

shall include, but need not be limited to:

(1) general case information such as the characteristics of the case and the
parties;

(2) case processing information about the court civil justice process;

(3) information about the relief sought by each party;

(4) information about the settlement or judgment, includingattorneys fees
and costs awarded to or paid by each party to the case;

(5) information about any insurance coverage and contribution.

(b) A party to a civil case or, if the party is represented by an attorney, the party’s
attorney shall submit the civil case information required by (a) of this section to the Alaska
Judicial Council if requested to do so by the Council. The information must be submitted
within 30 days after receipt of a written request from the Council requesting theinformation,
and must be on a form specified by the Alaska Judicial Council.

(c) The information received by the Council under (a) of this section is confidential.
This restriction does not prevent the disclosure of summaries and statistics in a manner that
does not allow the identification of particular cases or parties.

*Section 2. The court rules amendments made by ch. 26 88 41 & 46 SLA 1997 and
ch. 14 8 3 SLA 1999 are repealed.

*Section 3. This Act takes effect immediately under AS 01.10.070 (c).



