




FISCAL NOTE

Revision Date/Time (Note if correction):__________________ Dept. Affected;________Fish and Game
Title Fish & Game in Navigable Waters____________BRU Multiple______________
______________________________________________ Component____________________
Sponsor Representative Ogan____________________  ____________________
Requester House Judiciary________________________ Component No. _________

STATE OF ALASKA Fiscal Note Number: _____________
2002 LEGISLATIVE SESSION Bill Version: HB 376 (JUD)~

() Publish Date: _____________

Expenditures/Revenues________________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment
L.„nd & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) | I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page il necessary)

This bill should have no additional fiscal impact on Fish & Game.

Prepared by: 
Division
Approved by: 
Agency

Heather Nobrega, Counsel   Phone 907-465-4990
House Judiciary Committee_________________________ Date/Time 4/8/02 10:39 AM
Representative Norman Rokeberg. Chairman____________  Date 4/8/2002_____
House Judiciary Committee________________________ _

(Revised 9/2001 OM8) Page 1 of





FISCAL NOTE
STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):________
Title Management of fish and game in and on

navigable waters and submerged lands
Sponsor
Requester

Representative Ogan
House Resources

Expenditu res/R evenues

Dept. Affected:
’BRU Multiple
Component ___

Fiscal Note Number:
Bill Version:
(H) Publish Date:

1
HE 37f>
3/18/C 2

Fish and Game

Component No. 
(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING * * * * ★
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) [
FUND SOURCE__________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF'Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL * * * * * w

Prepared by: Rob Bosworth_____________________________________ Phone 465-6140
Division Commissioner's Office   Date/Time 3/1/02 10:05 AM
Approved by: Commissioner Frank Rue_______________________________ Date 3/1/2002
Agency Fish and Game_______________________________________

(Revised 9/2001 OMB)



R e p r e s e n t a t i v e  S c o t t  O g a n Alaska State Legislature

House District 27 • Palmer • Greater Palmer • Sutton • Cliickaloon • Sheep Mountain

M E M O R A N D U M

TO: Representative Norman Rokeberg Chair
Judiciary Committee

FROM: Representative Scott Ogan

DATE: March 15, 2002

SUBJECT: Hearing request for HB 376

HB 376 was prompted by Governor Knowles decision not to appeal the Katie John case 
to the United States Supreme Court. By his actions, Governor Knowles ceded state 
sovereign authority to the Feds when he chose not to pursue the Ninth Circuit Court of 
Appeals decision to the U.S. Supreme Court. In his Anchorage Daily News article, dated 
March 3, 2000, Governor Knowles said regarding his position of the Submerged Lands 
Act which was imbedded in the Statehood Act and Compact, “As Alaska’s governor, I 
believe it is my clear responsibility, even in the face of a difficult political battle, to 
vigorously defend this important aspect of state sovereignty.” He also said “It is in the 
best interest of all Alaskans to demand Alaska management of Alaska’s fish and game, to 
recognize the importance of subsistence to the economy and culture of rural Alaska, and 
to protect state sovereign of all our navigable waters.”

This is a case of the states right to jurisdiction over all fish and game in and on the 
navigable waters and submerged lands in the state, except where jurisdiction to federal 
control has been granted. These are state’s rights devolved by Congress in the 1953 
Submerged Lands Act and later affirmed in the Statehood Act and Compact which 
acknowledges the equal footing doctrine.

The U.S. Supreme Court has held that Congress may not simply “commandeer the 
legislative processes of the States by directly compelling them to enact and enforce a 
federal regulatory program.” New York v United States, 505 US 144, 120 L Ed 2d 120, 
112 SCt 2408 (1992).

I would appreciate your scheduling a hearing on this bill so that all views can be 
discussed and considered.

SO/wc
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R e p r e s e n t a t i v e  S c o t t  O g a n  Alaska State Legislature

House District 27 • Palmer • Grealer Palmer • Sutton • Chickaloon • Sheep Mountain

S p o n s o r  S t a t e m e n t  Fo r  H o u s e  Bill 3 7 6

Fish & Game in Navigable Waters
An Act relating to management of fish and game in and on the navigable waters 
and submerged lands of Alaska

This bill affirms that the State o f  Alaska has not assented to federal control o f  fish and gam e in and on the 
navigable waters and submerged lands o f  Alaska. The actions o f  Governor Knowles by not appealing the 
John v U.S. case to the United States Supreme Court prompted introduction o f  this legislation.

In 1953 the U.S. Congress passed the Submerged Lands Act. which affirmed constitutional doctrine 
giving state sovereignty over all navigable waters within their borders. This sovereign pow er was 
devolved to the Stale o f  Alaska on equal footing in the Statehood Act and Compact. In an Anchorage 
Daily News article dated M arch 3, 2000, Governor Knowles said, “N o governor o f  any state would -  or 
should -  ever voluntarily relinquish authority back to the federal governm ent.” H e went on to say, “As 
A laska’s governor, I believe it is my clear responsibility, even in the face o f  a difficult political battle, to 
vigorously defend this important aspect o f  state sovereignty.” The U.S. Supreme Court has ruled that 
Congress may not simply “com m andeer  the legislative processes o f  the Slates by directly com pelling 
them to enact and enforce a federal regulatory program.” New York v United States, 505 US 144, 120 L  
Ed 2d 120, 112 S C t  2408 (1992).

Additionally, the governor said. “The Alaska State Supreme Court has ruled exactly the opposite o f  
federal court and unanimously said the State o f  Alaska controls all navigable waters.”  Again, the 
governor also chose to ignore the Alaska Supreme Court. By his actions, G overnor K nowles made Alaska 
a second-class state, ignoring the fact we were admitted to the union on equal footing, when he chose  not 
to appeal the Ninth Circuit Court o f  Appeals decision to the U.S. Supreme Court.

In the Alaska Digest Email News o f  September 3-9, 2 0 0 '  Alaska Sen. Frank M urkowski supported 
appealing the Ninth Circuit Court o f  Appeals decision to .he U.S. Supreme Court. M urkowski said, “I 
don’t believe such an appeal would endanger justified subsistence protections, but it would protect the 
rights Alaskans thought they had secured at Statehood. An appeal would actually help to end the discord 
over subsistence by providing finality to the legal arguments. That would help all A laskans com e together 
and settle this in Alaska, where it should be settled." Governor K nowles abrogated his “clear 
responsibility to defend this important aspect o f  state sovereignty.”

HB 376 further strengthens the State's position with language asserting that the State may not expend 
funds to adopt or enforce the implementation o f  federal regulatory programs for control o f  fish and game 
in or on the navigable waters or submerged lands in the state. It doe r 'mt, however, prevent authorities 
from conducting emergency, life saving, or other appropriate activitie.

(/##
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L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Ju n eau , Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 1.2002

SUBJECT: Sectional Summary o f  HB 376: relating to management of fish and 
game in and on the navigable waters and submerged lands of 
Alaska (Work Order No. 22-LS1339\C)

TO:

FROM:

Representative Scott Ogan 
Attn: Bill Church

George UtermohlzjAM  
Legislative Counsel

You have requested a sectional summary o f  HB 376; relating to management o f fish and 
game in and on the navigable waters and submerged lands o f Alaska.

As a preliminary matter, note that a sectional summary o f  a bill is not an authoritative 
interpretation of  the bill. The bill itself is the best statement of its contents.

Section 1 o f  the bill sets out the findings o f  the legislature in regard to the management 
of fish and game in and on the navigable waters and submerged lands o f  Alaska.

Section 2 o f  the bill amends AS 16.20.010(a) by adding a new subparagraph stating that 
the State o f  Alaska has not assented to federal control o f  fish and game in and on the 
navigable waters and submerged lands o f  Alaska.

Section 3 o f  the bill amends AS 16.20.020 by adding a new subsection (c) setting out the 
permissible role o f  slate agencies, employees, and agents in implementing a federal 
regulatory program for control o f  fish and game in and on the navigable waters and 
submerged lands o f  the state.

If  I may be o f  further assistance, please advise.

GU:med 
02-090. rned



Alaska .Statehood Act section 6

A l a s k a  S t a t e h o o d  A c t

V  L & trC h u te d /  B y  
B  e p re te v v ta t tv e ' S c o t t  O g a sn  

'D is t r ic t  2 7

Selection of public lands, fish and wildlife,public schools, m in e ra l 
perm its, m inera l gran ts, confirm ation  of g ran ts, in te rn a l 

improvements, subm erged lands
Section 6

( a )  F o r  the p u rp o s e s  o f  fu r th e r in g  the  d e v e lo p m e n t  o f  a nd  e x p a n s io n  o f  c o m m u n i t i e s ,  the  S ta te  o f  
A la s k a  is  h e re b y  g ran ted  and  sh a l l  b e  e n t i t le d  to  s e le c t ,  w i th in  tw en ty - f i v e  y e a rs  a f t e r  th e  d a te  o f  the 
a dm is s io n  o f  the S ta te  o f  A la s k a  in to  the U n i o n ,  f r o m  land s  w ith in  n a t io n a l  f o r e s t s  in  A la s k a  w h ic h  a re  
v acan t  and  u n a p p ro p r ia t e d  at the t im e  o f  th e i r  s e le c t io n  no t to  e x c e ed  f o u r  h u n d re d  th o u s a n d  ac re s  o f  la n d ,  
and  f r o m  the o th e r  p u b l i c  la n d s  o f  the U n i t e d  S ta te s  in  A la s k a  w h ic h  a re  v ac an t ,  u n a p p r o p r i a t e d ,  a n d  
u n re s e rv e d  at the t im e  o f  th e i r  s e le c t io n  n o t  to  e x c e e d  a n o th e r  f o u r  hu nd red  th o u s a n d  a c re s  o f  la n d ,  a l l  o f  
w h ic h  s h a l l  be ad ja c en t  to  e s ta b l i sh e d  c o m m u n i t i e s  o r  s u i ta b le  f o r  p ro s p e c t iv e  c o m m u n i t y  c e n te r s  and  
r e c re a t i o n a l  a reas . S u c h  land s  s h a l l  be  s e le c ted  b y  the S ta te  o f  A la s k a  w ith  the  a p p r o v a l  o f  th e  S e c r e t a r y  o f  
A g r i c u l t u r e  as to  n a t io n a l  fo re s t  la n d s  and  w ith  the a p p ro v a l  o f  the S e c re ta ry  o f  the I n t e r i o r  as to  o th e r  
p u b l i c  la n d s : P r o v id e d ,  T h a t  n o th in g  h e re in  c o n ta in e d  sh a l l  a f fe c t  a n y  v a l id  e x i s t in g  c l a im ,  lo c a t i o n ,  o r  
e n t r y  u n d e r  the law s  o f  the U n i t e d  S ta te s ,  w h e t h e r  f o r  h om e s te a d ,  m in e r a l ,  r i g h t - o f -w a y ,  o r  o t h e r  p u rp o s e  
w h a t s o e v e r ,  o r  s h a l l  a f fe c t  the r igh ts  o f  a n y  su ch  o w n e r ,  c la im an t ,  lo c a to r ,  o r  e n t r y m a n  to  the f u l l  use  and  
e n jo y m e n t  o f  the la n d  s o  o c c u p ied .

( b )  T h e  S ta te  o f  A la s k a ,  in  a d d i t io n  to  a n y  o t h e r  g ran ts  m ad e  in this s e c t io n ,  is  h e r e b y  g ra n te d  an d  
s h a l l  be en t i t le d  to  se le c t ,  w i th in  tw e n t y - f i v e  y e a rs  a f t e r  the a d m is s io n  o f  A la s k a  in t o  the U n i o n ,  n o t  to 
e x c e ed  o n e  h u nd re d  an d  tw o  m i l l i o n  f i v e  h u n d re d  and  f i f t y  th o u sa n d  ac res f r o m  the  p u b l i c  la n d s  o f  the 
U n i t e d  S ta te s  in  A la s k a  w h ic h  a re  v a c an t ,  u n a p p ro p r i a t e d ,  and  un re se rv e d  at the t im e  o f  t h e i r  s e le c t io n :  
P r o v id e d ,  T h a t  n o th in g  he re in  c o n ta in e d  s h a l l  a f f e c t  a n y  v a l id  e x is t in g  c la im ,  l o c a t i o n ,  o r  e n t r y  u n d e r  the 
law s  o f  the U n i t e d  S ta te s , w h e th e r  f o r  h om e s te a d ,  m in e r a l ,  r i g h t - o f -w a y ,  o r  o t h e r  p u rp o s e  w h a t s o e v e r ,  o r  
s h a l l  a f fe c t  the r igh ts  o f  a n y  such  o w n e r ,  c la im a n t ,  l o c a t o r ,  o r  e n t rym an  to the f u l l  use  a n d  e n jo y m e n t  o f  the 
la n d s  s o  o c c u p ie d :  A n d  p r o v id e d  fu r t h e r ,  T h a t  n o  s e le c t io n  h e r e u n d e r  s h a l l  be m ad e  in the  a re a  n o r th  and 
west o f  the  l in e  d e s c r ib e d  in s e c t ion  1 0  w i th o u t  a p p r o v a l  o f  the  P re s id en t  o r  h is  d e s ig n a ted  r e p re s e n ta t iv e .

( c )  B l o c k  3 2 ,  and  the s t ru c tu re s  a nd  im p r o v e m e n t s  th e re o n ,  in the c i ty  o f  J u n e au  a re  g ran ted  to  the 
S ta te  o f  A la s k a  f o r  a n y  o r  a l l  o f  the f o l l o w i n g  p u rp o s e s  o r  a c o m b in a t i o n  th e r e o f :  A  r e s id e n c e  f o r  the 
G o v e r n o r ,  a S ta te  m u s e u m , o r  p a r k  and  re c re a t i o n a l  use .

( d )  B l o c k  19, and  the s t ru c tu re s  and  im p ro v e m e n t s  th e re o n ,  and  the in te re s ts  o f  the U n i t e d  S ta te s  in 
b lo c k s  C  and  7 ,  and  the  s t ru c tu res  a n d  im p r o v e m e n t s  th e re on , in the c i ty  o f  J u n e a u ,  a re  h e r e b y  g ran ted  to  
the S ta te  o f  A la s k a .

( e )  A l l  r e a l  and  p e r s o n a l  p r o p e r l y  o f  the U n i t e d  S ta te s  s i tu a ted  in the T e r r i t o r y  o f  A l a s k a  w h ic h  is 
s p e c i f i c a l l y  u sed  f o r  the s o le  purpose o f  c o n s e r v a t i o n  and  p ro te c t i o n  o f  the f i s h e r ie s  and  w i ld l i f e  o f  A la s k a ,  
u n d e r  the p r o v i s i o n s  o f  the A la s k a  g am e  law  o f  J u l y  1, 1 9 4 3  ( 5 7  S ta t . 3 0 1 ;  4 8  U . S .C . ,  s e c t io n s  1 9 2 - 2 1 1 ) ,  as 
am en d ed ,  and  u n d e r  the  p r o v i s i o n s  o f  the A la s k a  c o m m e rc ia l  f i s h e r ie s  law s  o f  J u n e  2 6 ,  1 9 0 6  ( 3 4  S ta t . 4 7 8 ;  
4 8  U . S .C . ,  s e c t ion s  2 3 0 - 2 3 9  and 2 4 1 - 2 4 2 ) ,  and  J u n e  6 ,  1 9 2 4  ( 4 3  S la t .  4 6 5 ;  4 8  U . S .C . ,  s e c t io n s  2 2 1 - 2 2 8 ) ,  
as s u p p lem en te d  and  am en d ed ,  s h a l l  be t r a n s fe r r e d  and  c o n v e y e d  to  the S ta te  o f  A la s k a  b y  the ap p ro p r ia te

I of 4 2/4/2002 12:30 PM



Alaskn Slntehood Act section 6 http://ww\v.l|>blawyers.com/stnte6.hliii

Federal agency: Provided, That the udminist.ation and management of the fish and wildlife resources of 
Alaska shall be retained by the Federal Government under existing laws until the first day of the first 
calendar year following the expiration of ninety legislative days after the Secretary of the Interior certifies 
to the Congress that the Alaska State Legislature has made adequate provision for the administration, 
management, and conservation of said resources in the broad national interest: Provided, That such transfer 
shall not include lands withdrawn or otherwise set apart as refuges or reservations for the protection of 
wildlife nor facilities utilized in connection therewith, or in connection with general research activities 
relating to fisheries or wildlife. Sums of money that are available for apportionment or which the Secretary 
of the Interior shall have apportioned, as of the date the State of Alaska shall be deemed to be admitted into 
the Union, for wildlife restoration in the Territory of Alaska, pursuant to section 8 (a) of the Act of 
September 2, 1937, as amended (16 U.S.C., section 669g-l), and for fish restoration and management .in 
the Territory of Alaska, pursuant to section 12 of the Act of August 9, 1950 (16 U.S.C., section 777k), 
shall continue to be available for the period, and under the terms and conditions in effect at the time, the 
apportionments are made. Commencing with the year during which Alaska is admitted into the Union, the 
Secretary of the Treasury, at the close of each fiscal year, shall pay to the State of Alaska 70 per centum of 
the net proceeds, as determined by the Secretary of the Interior, derived during such fiscal year from all 
sales of sealskins or sea otter skins made in accordance with the provisions of the Act of February 26, 1944 
(58 Stat. 100; 16 U.S.C., sections 631 a-63 lq), as supplemented and amended. In arriving at the net 
proceeds, there shall be deducted from the receipts from all sales all costs to the United States in carrying 
out the provisions of the Act of February 26, 1944, as supplemented and amended, including, but not 
limited to, the costs of handling and dressing the skins, the costs of making the sales, and all expenses 
incuned in the administration of the Pribilof Islands. Nothing in this Act shall be construed as affecting the 
rights of the United States under the provisions of the Act of February 26, 1944, as supplemented and 
amended, and the Act of June 28,1937 (50 Stat. 325), as amended (16 U.S.C., section 772 et seq.).

(0 Five per centum of the proceeds of sale of public lands lying within said Stale which shall be sold 
by the United States subsequent to the admission of said State into the Union, after deducting all the 
expenses incident to such sales, shall be paid to said State to be used for the support of the public schools 
within said State.

(g) Except as provided in subsection (a), all lands granted in quantity to and authorized to be 
selected by the State of Alaska by this Act shall be selected in such manner as the laws of the State may 
provide, and in conformity with such regulations as the Secretary of the Interior may prescribe. All 
selections shall be made in reasonably compact tracts, taking into account the situation and potential uses 
of the lands involved, and each tract selected shall contain at least five thousand seven hundred and sixty 
acres unless isolated from other tracts open to selection. The authority to make selections shall never be 
alienated or bargained away, in whole or in part, by the State. Upon the revocation of any order of 
withdrawal in Alaska, the order of revocation shall provide fora period of not less than ninety days before 
the dale on which it otherwise becomes effective, if subsequent to the admission of Alaska into the Union, 
during which period the State of Alaska shall have a preferred right of selection, subject to the 
requirements of this Act, except as against prior existing valid rights or as against equitable claims subject 
to allowance and confirmation. Such preferred right of selection shall have precedence over the preferred 
right of application created by section 4 of the Act of September 27, 1944 (58 Stat. 748; 43 U. S. C., 
section 282), as now or hereafter amended, but not over other preference rights now conferred by law. 
Where any lands desired by the State are unsui\cyed at the time of their selection, the Secretary of the 
Interior shall survey the exterior boundaries of the area requested without any interior subdivision thereof 
and shall issue a patent for such selected area in terms of the exterior boundary survey; where any lands 
desired by the State are surveyed at the time of their selection, the boundaries of the area requested shall 
conform to the public land subdivisions established by the approval of the survey. All lands duly selected 
by the State of Alaska pursuant to this Act shall be patented to the Slate by the Secretary of the Interior. 
Following the selection of lands by the State and the tentative approval of such selection by the Secretary
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of llie Interior or his designee, but prior to the issuance of final patent, the State is hereby authorized to 
execute conditional leases and to make conditional sales of such selected lands. As used in this subsection, 
the words "equitable claims subject to allowance and confirmation" include, without limitation, claims of 
holders of permits issued by the Department of Agriculture on lands eliminated from national forests, 
whose permits have been terminated only because of such elimination and who own valuable 
improvements on such lands.

(h) Any lease, permit, license, or contract issued under the Mineral Leasing Act of February 25, 1920 
(41 Stat. 437; 30 U.S.C., section 181 and following), as amended, or under the Alaska Coal Leasing Act of 
October 20,1914 (38 Stat. 741; 30 U. S. C, section 432 and following), as amended, shall have the effect 
of withdrawing the lands subject thereto from selection by the State of Alaska under this Act, unless such 
lease, permit, license, or contract is in effect on the date of approval of this Act, and unless an application 
to select such lands is filed with the Secretary of the Interior within a period of five years after the date of 
the admission of Alaska into the Union. Such selections shall be made only from lands that are otherwise 
open to selection under this Act, and shall include the entire area that is subject to each lease, permit, 
license, or contract involved in the selections. Any patent for lands so selected shall vest in the State of 
Alaska all right, title, and interest of the United States in and to any such lease, permit, license, or contract 
that remains outstanding on the effective date of the patent, including the right to all rentals, royalties, and 
other payments accruing after that date under such lease, permit, license, or contract, and including any 
authority that may have been retained by the United States to modify the terms and conditions of such 
lease, permit, license, or contract: Provided, That nothing herein contained shall affect the continued 
validity of any such lease, permit, license, or contract or any rights arising thereunder.

(i) All grants made or confirmed under this Act shall include mineral deposits. The grants of mineral 
lands to the State of Alaska under subsections [a] and (b] of this section are made upon the express 
condition that all sales, grants, deeds, or patents for any of the mineral lands so granted shall be subject to 
and contain reservation to the State of all of the minerals in the lands so sold, granted, deeded, or patented, 
together with the right to prospect for, mine, and remove the same. Mineral deposits in such lands shall be 
subject to lease by the State as the State legislature may direct: Provided, That any lands or minerals 
hereafter disposed of contrary to the provisions of this section shall be forfeited to the United States by 
appropriate proceedings instituted by the Attorney General for that purpose in the United States District 
Court for the District of Alaska.

(j) The schools and colleges provided for in this Act shall forever remain under the exclusive control 
of the State, or its governmental subdivisions, and no part of the proceeds arising from the sale or disposal 
of any lands granted herein for educational puiposes shall be used for the support of any sectarian or 
denominational school, college, or university.

(k) Grants previously made to the Territory of Alaska are hereby confirmed and transferred to the 
Stale of Alaska upon its admission. Effective upon the admission of the State of Alaska into the Union, 
section 1 of the Act of March 4, 1915 (38 Stat. 1214; 48 U.S.C., section 353), as amended, and the last 
sentence of section 35 of the Act of February 25, 1920 (41 Stat. 450; 30 U. section C, section 191), as 
amended, are repealed and all lands therein reserved under the provisions of section 1 as of the date of this 
Act shall, upon the admission of said State into the Union, be granted to said State for the purposes for 
which they were reserved; but such repeal shall not affect any outstanding lease, permit, license, or 
contract issued under said section 1, as amended, or any rights or powers with respect to such lease, permit, 
license, or contract, and shall not affect the disposition of the proceeds or income derived prior to such 
repeal from any lands reserved under said section 1, as amended, or derived thereafter from any disposition 
of the reserved lands or an interest therein made prior to such repeal.

(I) The grants provided lor in this Act shall be in lieu of the grant of land for purposes of internal
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improvements made to new States by section 8 of the Act of September 4, 1841 (5 Stat. 455), and sections 
2378 and 2379 of the Revised Statutes (43 U.S.C., section 857), and in lieu of the swampland grant made 
by the Act of September 28, 1850 (9 Stat. 520), and section 2479 of the Revised Statutes (43 U.S.C., 
section 982), and in lieu of the grant of thirty thousand acres for each Senator and Representative in 
Congress made by the Act of July 2, 1862, as amended (12 Stat. 503; 7 U.S.C., sections 301-308), which 
grants are hereby declared not to extend to the State of Alaska.

(m) The Submerged Lands Act of 1953 (Public Law 31, Eighty-third Congress, first session; 67 Stat. 
29) shall be applicable to the State of Alaska and the said State shall have the same rights as do existing 
States thereunder.
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SUBMERGED LANDS ACT D i s t r i c t 27
43 ll.S .C . jfS 1301-1315, M ay 2 2 ,1 9 53 . as amended 1980.

Overview. The Act grants coastal states title to offshore lands within their historic boundaries, generally 
up to three miles from the coastline, as well as the rights to the natural resources on or within those lands.
The federal government relinquishes its claims to the lands and resources, but maintains the right to 
regulate offshore activities for national defense, international affairs, navigation, and commerce.

Findings/Policy. Congress declared that it is in the public interest that title to and ownership of the lands 
beneath navigable waters within the boundaries of the respective states, and the natural resources within 
these lands and waters, be recognized, confirmed, vested in and assigned to the respective states or the 
persons who were, on June 5, 1950, entitled to the land and resources under state law. The right and power 
to manage, lease, develop, and use these lands and resources should also be established in the states. §
1311.

Relevant Definitions. Boundaries: includes the seaward boundaries of a state or its boundaries in the Gulf 
of Mexico or any of the Great Lakes as they existed at the time the state became a member of the Union, or 
as approved by Congress or extended and confirmed pursuant to § 1312, but in no event shall the term 
boundaries or the term lands beneath navigable waters be interpreted as extending from the coastline more 
than three geographical miles into the Atlantic or Pacific Ocean, or more than three marine leagues into the 
Gulf of Mexico. However, a boundary that has been fixed by final decree of the U.S. Supreme Court 
remains immobile. Lands beneath navigable waters: (1) all lands within the boundaries of each of the 
respective states which are covered by nontidal waters that were navigable at the time the state became a 
member of the Union or acquired sovereignty over the lands and waters, up to the ordinary high water 
mark, (2) all lands permanently or periodically covered by tidal waters up to the line of mean high tide and 
seaward to a line three miles from the coast line of such state, and to the boundary line of a state the 
boundary of which at the time the state became a member of the Union, or as approved by Congress, 
extended seaward beyond three miles, and (3) all filled in, made, or reclaimed lands whic!' formerly were 
lands beneath navigable waters. Natural resources: includes, without limiting the generality thereof, oil, 
gas, and other minerals and fish, shrimp, oysters, clams, crabs, lobsters, sponges, kelp, and other marine 
animal and plant life, but does not include water power or the use of water for producing power. § 1301.

Resources Seaward of Continental Shelf. The Act does not affect the rights of the U.S. to the natural 
resources of the subsoil and seabed of the continental shelf lying seaward and outside of the lands beneath 
navigable waters. The Act states that these natural resources appertain to the U.S., and it confirms the 
U.S.'s jurisdiction and control. (See also the summary of the Outer Continental Shelf Act of 1953.) § 1302.

Relinquishment of U.S. Title. According to the Act, the U.S. releases and relinquishes to the slates all 
rights, title and interest it may have, unless otherwise reserved, in lands, improvements, and natural 
resources beneath or within navigable waters within the boundaries of the respective states. The U.S. also 
releases and relinquishes any claims it may have for money or damages arising out of the operations of 
states or persons acting under state authority upon or within those lands and navigable waters. The Act 
addresses the effectiveness of leases covering lands and natural resources affected by the Act, as well as 
the allocation of lease payments among the U.S., the state and the lessee.

Nothing in the Act is to affect the use, development, improvement, or control of lands and waters, by or 
under the constitutional authority of the U.S., navigation or flood control or the production of power.
Nothing shall be construed as the release or relinquishment of rights of the U.S. arising under 
constitutional authority to regulate or improve navigation, or to provide for flood control or the production 
of power. Also, nothing in the Act is to affect the laws of states which lie westward of the 98th meridian
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relating to the ownership and control of ground and surface waters. The control, appropriation, use and 
distribution ol these waters shall continue to be in accordance with state law. § 1311.

Seaward Boundaries of States. The seaward boundary of each original coastal state is confirmed as a line 
three miles from its coast line or, in the case of the Great Lakes, to the international boundary.
Subsequently admitted states may extend their boundaries to cither three miles from their coast line or to 
international boundaries in the Great Lakes or any other body of water traversed by such boundaries. States 
may claim these boundaries without prejudice to any claim that the boundaries extend beyond that point. §
1312.

Exceptions. Exceptions from the confirmation and establishment of states' title, power and rights include: 
all tracts or parcels of land, together with all accretions, resources or improvements, to which title has been 
acquired by the U.S. from a state or a person with vested title; all lands which the U.S. holds under state 
law; lands expressly retained or ceded to the U.S. when the state entered the union; lands acquired by the 
U.S. by eminent domain proceedings, purchase, cession, gift or otherwise in a proprietary capacity; all 
lands filled in, built up or otherwise reclaimed by the U.S. for its own use; any rights the U.S. has in lands 
presently and actually occupied by the U.S. under claim of right; lands beneath navigable waters which are 
held by the U.S. for the benefit of a tribe, band, or group of Indians or for individual Indians; all structures 
and improvements constructed by the U.S. in the exercise of its navigational servitude. § 1313.

Bights and Powers Retained. The U.S. retains its navigational servitude and its rights in and powers of 
regulation and control of lands and navigable waters for the constitutional purposes of commerce, 
navigation, national defense and international affairs, all of which shall be paramount to the proprietary 
rights of ownership, management, administration, leasing, use, and development of lands and natural 
resources recognized and vested in the states and others under the Act. In time of war or when necessary 
for national defense, the U.S. shall have the right of first refusal to purchase natural resources at the 
prevailing market rate or to acquire land with due process of law and paying just compensation. § 1314.

Chapter 4 - Statute Summaries
Federal Wildlife & Related Laws Handbook
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Representative Scott Ogan 

District 27

EQUAL FOOTING

James Madison had included provisions for equality in admittance of the new States in the first draft of the 
Constitution:

"If admission be consented to, new states shall be admitted on the same terms with the original 
states."

In spite of the Oct. 10, 1780, promises of the federal Congress and conditions of several State deeds of 
cession, a faction lead by Governor Morris of New York and Elbridge Gerry of Massachusetts advocated 
plans to limit the number of new states so that they would never outnumber the older states or to admit new 
states on a less than equal basis. Madison insisted that "the Western States neither would nor ought to 
submit to a union which degraded them from an equal rank with the other States." (2 Madison, 
"Journal of the Debates in the Convention which Framed the Constitution," 274 - Hunt's ed. 1908.)

George Mason stated:

"If the Western States arc to be admitted to the Union, they must be treated as equals and subject to 
no degrading discrimination. They will have the same pride and other passions which we have, and 
will either not unite with or will speedily revolt from the Union, if they are not in all respects placed 
on an equal footing with their brctheren." (Clarence B. Carson, A Basic History of the United Slates. 
Volume 2, American Textbook Committee, cl995.)

A compromise resulted in the neutral statement in the Constitution:

"New states may be admitted by Congress into this union; but no new state shall be formed or 
erected within the jurisdiction of any other state; nor any state be formed by the junction of two or 
more states, or parts of states, without the consent of the legislatures of the states concerned as well 
as of the Congress."

©

The principle of "equal footing" was later summarized by Justice Lurton in Coyle v. Smith, 221 U.S. 559 
(1911):

"The power of Congress in respect to the admission of new states is found in the 3d section of 
the 4th article of the Constitution. That provision is that, 'new states may be admitted by the 
Congress into this Union.' The only expressed restriction upon this power is that no new state 
shall be formed within the jurisdiction of any other state, nor by the junction of two or more 
states, or parts of states, without the consent of such states, as well as of the Congress.

"But what is this power? It is not to admit political organizations which are less or greater, 
or different in dignity or power, from those political entities which constitute the Union.
It is, as strongly put by counsel, a 'power to admit states.'

"The definition of'a state' is found in the powers possessed by the original states which
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adopted the Constitution,-a definition emphasized by the terms employed in all subsequent 
acts of Congress admitting new states into the Union. The first two states admitted into the 
Union were the states of Vermont and Kentucky, one as of March 4, 1791, and the other as of 
June 1, 1792. No terms or conditions were exacted from either. Each act declares that the state 
is admitted ’as a new and entire member of the United Stales of America.' 1 Stat. at L. 191,
189, chaps. 7, 4. Emphatic and significant as is the phrase admitted as ’an entire member,' even 
stronger was the declaration upon the admission in 1796 of Tennessee [1 Stat. at L. 491, chap.
47] as the third new state, it being declared to be 'one of the United States of America,' 'on an 
equal looting with the original states in all respects whatsoever,'- phraseology which has 
ever since been substantially followed in admission acts, concluding with the Oklahoma 
act, which declares that Oklahoma shall be admitted 'on an equal footing with the original 
states.'

"The power is to admit 'new states into this Union.'

'This Union' was and is a union of states, equal in power, dignity, and authority, each 
competent to exert that residuum of sovereignty not delegated to the United States by the 
Constitution itself.To maintain otherwise would be to say that the Union, through the 
power of Congress to admit new states, might come to be a union of states unequal in 
power, as including states whose powers were restricted only by the Constitution, with 
others whose powers had been further restricted by an act of Congress accepted as a 
condition of admission. Tbus it would result, first, that the powers of Congress would not 
be defined by the Constitution alone, but in respect to new slates, enlarged or restricted 
by the conditions imposed upon new states by its own legislation admitting them into the 
Union; and, second, that such new states might not exercise all of the powers which had 
not been delegated by the Constitution, but only such as had not been further bargained 
away as conditions of admission.

"The argument that Congress derives from the duty of 'guaranteeing to each state in this 
Union a republican form of government,' power to impose restrictions upon a new state 
which deprive it of equality with other members of the Union, has no merit. It may imply 
the duty of such new state to provide itself with such state government, and impose upon 
Congress the duty of seeing that such form is not changed to one anti-republican,-Minorv. 
Hannersett, 21 Wall. 162, 174, 22 L. ed. 627, 630,-but it obviously does not confer power to 
admit a new state which shall be any less a state than those which compose the Union."

£

Bovdv. Stale of Nebraska. 143 U.S. 135 (1892):

"Admission on an equal footing with the original states, in all respects whatever, involves 
equality of constitutional right and power, which cannot thercaftenvards be controlled, 
and it also involves the adoption as citizens of the United States of those whom congress 
makes members of the political community, and who are recognized as such in the 
formation of the new state with the consent of congress."

©

As established by Justice Field in Escanaba & L. M. Transp. Co. v. City of Chicago (1882) 107 U.S. 678, 2
Sup. Ct. 185, regardless of prior territorial provisions, such as the Northwest Ordinance of 1787, the new
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Slates:

'[But the states] have full power to regulate within their limits matters of internal police, 
including in that general designation whatever will promote the peace, comfort, convenience, 
and prosperity of their people.'

©

Staled Justice Field in Illinois Cent. R. Co. v. State of Illinois, 146 U.S. 387 (1892):

"The state of Illinois was admitted into the Union in 1818 on an equal footing with the original 
states, in all respects. Such was one of the conditions of the cession from Virginia of the 
territory notrhwest of the Ohio river, out of which the state was formed. But the equality 
prescribed would have existed if it had not been thus stipulated. There can be no 
distinction between the several states of the Union in the character of the jurisdiction, 
sovereignty, and dominion which they may possess and exercise over persons and 
subjects within their respective limits..."

©

Factors that effect "equal footing" can be roughly separated into those pertaining to the "imperium" 
(political sovereignty, police powers, jurisdiction over citizens and others) of the State and the "dominium" 
(property, eminent domain or territorial jurisdiction) of the State:

IM P E R IU M

&  The effects of Enabling Acts, terms and conditions of statehood, Congressional acts 
applicable to territorial government, etc. upon the subsequent political sovereignty and 
eminent domain of the State, (including "police" or "municipal" powers such as hunting 
regulations.)

D O M IN IU M

&  Devolution of the Crown’s title and trust over "Royal Rivers" or the "Sea and it's Arms" 
from the federal government to the sovereign people of the States, including offshore limits, 
beds and banks of navigable streams and common or public fishery.

Federal retention of title as proprietor of the "Public Lands" ceded by the original States 
lying within the new Slates cast of the Mississippi as trustee for the puiposes of disposal for 
payment of the war debt.

^  Federal retention of the "public domain" lands west of the Mississippi.
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KATIE JOHNS APPEAL IS ABOUT STATE SOVEREIGNS .

Article Date: Friday, March 03,2000 
Page: B12
Section: M etro By Tony Knowles

In 1953, America was celebrating a new era of peace, prosperity and change. The 
Korean W ar had halted; Dwight Eisenhower was p resid en t Early  chords of rod; 
and roll were being strummed. The first vacuum tube com puter was processing.And 
in the territo ry  of Alaska, Anchorage's KENI launched the first-ever television 
broadcast.Another much less noticed event occurred th a t year, which heralded a 
dram atic change in the relationship between the federal governm ent and the states.
With passage of the Submerged Lands Act, Congress affirm ed a constitutional 
doctrine giving states control of all navigable waters — those used for commerce and 
transportation -- within their borders. This act presented the states a historic and 
extraordinary opportunity for economic development and local control of resources.
Six years later, when Alaska became a state, this meaningful state control was 
imbedded in the Statehood Act and Compact.No governor of any state would — or 
should — ever voluntarily relinquish this authority back to the federal 
government.As Alaska's governor, 1 believe it is my clear responsibility, even in the 
face of a difficult political battle, to vigorously defend this im portant aspect of state 
sovereignty.That was certainly my position as a candidate fo r this office six years 
ago, and it was my position in 1995 when I fought in court a federal attem pt to take 
this authority  from Alaska. And it remains my firm  stand today as I appeal the 
same case to the 9th Circuit Court of Appeals, and to the Suprem e C ourt if 
necessary .T hat case is Katie John v. the United States. Filed in 1990 by a respected 
A thabaskan elder from Mentasta, the case was an appeal to the federal government 
to protect her subsistence rights under federal Iaw.The State of Alaska, by its own 
Supreme C ourt ruling, could not provide this right until the Legislature allows 
Alaskans the opportunity to vote on a subsistence constitutional am endm ent Once 
this happens, the case would simply disappear.U nfortunately, a small m inority of 
state senators refuses to allow Alaskans to vote on this im portant issue. T hat's  why 
on O ct 1,1999, the federal government took over fish and game managem ent on 
federal lands in our state, which constitute about two-thirds of Alaska. If we lose the 
Katie John case, we also will lose navigable waters to the feds.I believe that as a 
ru ral resident of Mentasta, Katie John deserves the right for a subsistence 
preference in times of shortage. I think most Alaskans agree.W e can make that 
happen by allowing Alaskans to vote on a subsistence am endm ent to our 
constitution. The wrong way to make that happen is to hand over to the federal 
government even more authority by managing our rivers and stream s.The Alaska 
State Suprem e Court has ruled exactly the opposite of federal court and 
unanimously said the State of Alaska controls all navigable w aters.In its special 
convention two weeks ago, the Alaskan Federation of Natives passed a resolution 
condemning me for again appealing the Katie John case. They fu rthe r stated they 
no longer support the rural subsistence preference constitutional am endm ent that 
passed the state House at a special legislative session I called last year. In early



February, I introduced that same amendment in the state Senate.W hile I 
understand AFN's frustration and accept the "condem nation" as p a rt o f my job  as 
governor (this seems to happen with increasing frequency!), it's vitally im portant we 
remain focused on the goal most Alaskans share -- protecting subsistence.! will do 
all I can to keep together the statewide coalition of business leaders, commercial and 
sport fishermen, development and civic organizations, a bipartisan m ajority of the 
Legislature, the congressional delegation and AFN, who came together behind one 
goal. That goal is maintaining state -- not federal — control and m anagem ent of our 
fish and game resources and standing behind our com m itm ents under the Alaska 
Lands Act, which provides for a ru ra l subsistence preference.I have urged AFN 
privately — and urge them here publicly -  to continue their long-standing support 
for a ru ral subsistence preference constitutional am endm ent.lt is in the best interest 
of all Alaskans to demand Alaska management of A laska's fish and game, to 
recognize the importance of subsistence to the economy and culture of ru ra l Alaska, 
and to protect state sovereignty of all our navigable w aters.Tony Knowles is 
governor of Alaska.
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September 3-9 , 2001

M u r k o w s k i  L a m e n t s  S t a t e  D e c i s i o n  N o t  T o  A p p e a l  9 t h  

C i r c u i t  C a ^ e

FAIRBANKS - Alaska Sen. Frank Murkowski bad the following reaction to a decision by Alaska Gov. 
Tony Knowles not to appeal to the U.S. Supreme Court a decision by the Ninth Circuit Court of Appeals.

"While I stand in agreement with the Governor that over the last several years the divide between Rural 
and Urban Alaska has widened, I'm disappointed along with the majority of Alaskans that the Governor 
has conceded jurisdiction over state waters to the federal government by not appealing the Ninth Circuit's 
decision. The Governor's failure to file an appeal does not solve the subsistence issue."

"Even if we succeed in passing a constitutional amendment to protect subsistence and solve the 
subsistence problem, which I have supported and will continue to work for, Alaskans will not be afforded 
the chance to recover control over state waters, which the Governor has chosen to give away."

"The Ninth Circuit decision goes far beyond subsistence to broadly impact state jurisdiction over state 
waters. The Knowles/Ulmer concession appears to undermine the state’s constitution. That is why other 
western states have voiced support for Alaska's appeal. It's a sad day for states rights."

"I, as do the vast majority of Alaskans, agree that subsistence is an important and integral part of our 
culture and must be protected. If this court case were solely about subsistence rights in Alaska I could 
better understand the Governor's rationale. This case is about how far the often-intrusive arm of the federal 
government can extend into areas of jurisdiction that are better left to the states. If left unchecked, this 
reach could extend far beyond what it is today."

"In 1953 the federal government passed the Submerged Lands Act granting ownership of all lands under 
tidal and navigable waters to the states. The Ninth Circuit ruling, however, effectively overturns that law 
by granting federal authority over navigable waters to further subsistence on "neighboring" federal lands. 
That could open the door to federal management of navigable waters covering everything from commercial 
fishing to tourism. Clearly that was not the intent of Congress when it guaranteed subsistence on "federal" 
lands in 1971 's Alaska Native Claims Settlement Act and is the reason why other western states backed 
Alaska's appeal."

"I don't believe such an appeal would endanger justified subsistence protections, but it would protect the 
rights Alaskans thought they had secured at Statehood. An appeal would actually help to end the discord 
over subsistence by providing finality to the legal arguments. That would help all Alaskans come together 
and settle this in Alaska, where it should be settled."
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L e g a l  H is to ry  o f  t h e  S u b s i s t e n c e  I s s u e :  
A  Chronological O verview

To understand the subsistence pre fe rence issue, one must examine th e legal h is to ry behind it . This outline w ill 
provide a concise road map to th a t h is to ry and w ill summarise th e development o f th e  legal issues.

I . Alaska C ons titu tio n : Adopted and ra t i f ie d  by th e people o f Alaska in 1956, th e  Alaska Cons titu tion 
spec ifica lly addressed ownership and use o f A laska 's fis h , w ild life  and o th e r resources.

A. A rt ic le  V I I I ,  § 3 sta tes th a t f is h  and w ild life in th e ir na tu ra l s ta te  a re rese rved fo r  th e 

com m on u se o f th e people.
B. A r t ic le  V I I I ,  § 4 requires th a t all th e s ta te 's  rep len ishab le resources are to be managed 

on a susta ined yie ld princip le, sub je c t to  p re fe rences among bene fic ia l uses.
C. Taken to g e th e r , these provisions mean th a t th e s ta te cannot g ran t any group o f p e o p le  

p re fe re n tia l use o f fis h and w ild life  resources; Ihe only legally accep tab le p re fe rences a re 

among bene fic ia l uses. M c D o w e ll v. S ta te , 785 P.2d 1 (A laska 1989).

I I .  Alaska S ta tehood A c t : The Alaska S ta tehood A c t was a compact between th e people o f th e s ta te  o f 
Alaska and the U n ite d S ta tes o f America provid ing fo r A laska 's admission to  th e Union as a s ta te . I t  
was passed by Congress and ra t if ie d  by the people o f Alaska in 1958, and Alaska was fo rm a lly adm itted 

as a s ta te by a proclamation o f President Eisenhower in 1959.

A. The S ta tehood A c t is not ju s t a law; it is a c o m p a c t between th e people o f th e s ta te and 
th e Un ited S ta te s , ju s t as the U.S. Cons titu tion is a compact between the people and th e 
fe d e rc l government. This is im po rtan t because it means th a t Congress cannot un ila te ra lly 
pass any law th a t con trad ic ts o r vio la tes th e te rm s o f th e  compact. In  o th e r words, th e 
S ta tehood A c t takes precedence over o th e r fe de ra l laws i f  th e re  is a con flic t.

B. The. S ta tehood A c t spec ifica lly accep ted and ra t if ie d  th e  Alaska Cons titu tio n as th e 
governing document fo r the new s ta te , including those provisions rese rv ing fis h  and w ild life  
f o r  common use o f all Alaskans. (A laska S ta tehood A c t, § 1)

C. The A c t also tra n s fe rre d  management o f A laska 's f is h  and w ild life  resources to  th e s ta te , 

excep t f o r  special re fuges or rese rva tions se t opart f o r  w ild life  p ro te c tio n .

I I I .  Alaska Motive Claims S e ttlem en t A c t CANCSA): The Na tive Claims S e ttlem en t A c t o f 1971 was a fu ll 

ond fina l se ttlem en t o f all claims to any rig h ts , t i t le , in te re s t o r priv ilege by people o f Na tive orig in in

In te rim : 600 E. Railroad Ave. #1, Wasilla, AK 99654 • Session: Stale Capitol. Juneau. AK 99801 465-3878
(907)376-4866 F ny IQ01S T 7T -J70 /1  i ( o n n \  o / t i  i o ? o  » -... /nn ->  -■</-



ui overview http://www.okrcpublicans.org/Ogansubsistcncc.htrr

th e s ta te o f Alaska, and extinguished any claims o f Alaska Natives to special hunting o r fish ing righ ts . 
This A c t is a legal se ttlem en t in the na tu re o f a tre a ty ; i t th e re fo re  takes precedence over any 
previous or subsequent laws o f Congress.

A. Declara tion o f Congressional Policy in § 1 sta tes th a t "th e se ttlem en t should be 
accomplished . . .  w ith o u t e s ta b lis h in g  a n y  p e rm a n e n t r a c ia lly  d e fin e d  in s titu tio n s , 

r ig h ts , [ o r ]  p r iv ile g e s . . . "
B. The se ttlem en t provided fo r payment by the fede ra l government to  Alaska Natives o f 

fou r-hund red s ix ty -tw o million, five -hund red thousand do lla rs ($4 62 ,5 0 0 ,0 0 0 ) in cash 
payments, and another five -hund red million dollars ($500 ,000 ,000 ) in assignments o f 
mineral roya ltie s and lease payments received by th e S ta te o f Alaska. I t  also gran ted t i t le  
to millions o f acres o f land to regional and village Native corpo ra tions estab lished under 
th e Act.

C. In  exchange, the Native peoples o f th e s ta te spec ifica lly waived fo re v e r any and all 
aborig inal claims based on previous use or occupancy (in o th e r words, tra d it io n a l use), o r 
based on any previous s ta tu te o r tre a ty . These fo r fe ite d  claims include claims to  any r ig h t, 
t i t le , use o r occupancy in or to land and wate r areas o f th e S ta te o f Alaska:

b. A ll aboriginal t it le s , i f  any, and claims o f aborig inal t i t le  in Alaska based on 
use and occupancy, including submerged land underneath all w a te r areas, both 
inland and o ffsh o re , and in c lu d in g  a n y  a b o r ig in a l h u n tin g  a n d  fis h in g  r ig h ts  

t h a t  m a y  e x is t, a re  h e re b y  e x tin g u is h e d .

Alaska Na tive Claims Se ttlem en t A c t, § 4 (b),(c) (emphasis added).

IV . Im p lem en ta tion o f Alaska Native Claims Se ttlem en t A c t (ANCSA1 and A laska S ta tehood A c t: In  
1980, Congress passed th is Implementing A c t which contains a number o f c la r if ic a tio n s and re finem en ts 
o f procedura l and adm in is tra tive issues re la ting to implementation o f th e N a tive Claims Se ttlem en t A c t 
and th e S ta tehood Act.

A. Also estab lishes a new "Alaska Land Bank" program which a u th o r i2es holders o f large 
tra cks o f land to place th e ir land in a fede ra l land bank fo r a ten yea r period , renewable in 
fiv e year increments.

B. A pa rtic ipa ting landowner a g re e s (among o the r th ings) to manage fis h  and w ild life  on th e 
land according to fede ra l or s ta te  management plans, i f  any. In  exchange, th e fe de ra l 
government provides the owner w ith technica l assistance in fis h  and w ild life management, 
as well as o th e r bene fits . The A c t does not tra n s fe r management du ties to th e  fede ra l 
government, however.

V. Alaska Nationa l In te re s t Lands Conservation A c t (AN ILCA1: This A c t, passed by Congress in 1980, is 
o fte n re fe r re d  to  as "AN ILCA ," and imposes a pre fe rence fo r uses o f Alaskan fis h and w ild life by 
"ru ra l res iden t."

A. Rural o r bush residen ts are g ran ted pre fe rence under AN ILCA in th e taking o f fis h  and 
w ild life . (16 USC § 3114). W hile th e  A c t tr ie s to mask its rac ia l p re fe rence agenda by 
granting th e pre fe rence to ru ra l subsistence users ra th e r than to Natives , th e tru e  in ten t 
o f congress is revealed in § 3111 where Congress invokes its cons titu tio na l a u th o r ity over 
"N a tive a ffa ir s " to preserve th e "economic, tra d itio n a l and cu ltu ra l ex is tence" o f "N a tive 
and non-Native" ru ra l subsistence users and a ttem p ts to " fu l f i l l th e  polic ies and purposes
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of ANCSA."
B. Defines th e  p re fe re n tia l "subsistence uses" as "customary and tra d it io n a l uses" o f fis h  and 

w ild life (16 USC § 3113). This is exac tly th e type o f claims o f aborig ina l hunting or fish ing 
r ig h ts based on previous use th a t were "extingu ished" by th e Na tive Claims Se ttlem en t 
A ct.

C. The A c t does not au tho rize th e fede ra l government to manage fis h  and game according to  
th is subsistence pre fe rence ; it only authorizes fe d e ra l jud ic ia l in te rven tion i f a 
subsistence user fee ls th a t he o r she isn ’ t  receiving p re fe re n tia l tre a tm en t under the 
s ta te 's  management plan.

V I. Im p o rta n t C ourt Cases:

A. In  McDoweli v. S ta te , 785 P.2d (Alaska 1989), th e Alaska Supreme Court ru led th a t th e 
Alaska Constitu tion , which was ra t i f ie d  and approved by Congress in th e S ta tehood 
Compact, p roh ib its gran ting a ru ra l subsistence pre fe rence .

B. In  1984, th e 9 th C ircu it Court o f Appeals issued an im portan t ru ling in two consolidated 
cases: In u p ia t Community v. U.S., 746 F.2d 570 (9 th Cir, 1984) and People o f th e Village o f 
Gambell v. C lark, 746 F.2d 572 (9 th  Cir. 1984). The Court s ta te d th a t Alaska Natives ' 
claims o f subsistence hunting and fish ing rig h ts had been fo re v e r extingu ished w ith the 
Alaska N a tive Claims Se ttlem en t A ct. The United S ta te s Supreme Court re fu sed to hear 
th e one o f th e two cases when th e Native communities appealed, and in th e o th e r case 
bypassed th e  issue o f extingu ishment o f Native rig h ts by holding th a t ne ith e r th e Alaska 
Native Claims Se ttlem en t A c t (ANCSA) o r Alaska National In te re s t Lands Conservation 
A c t (AN ILC A ) applied to  the ou te r continenta l she lf. Cambell v. C lark, 480 U.S. 531 (1991).

C. These cases clearly hold th a t any and all claims by Alaska Natives to  subsistence hunting 
and fish ing pre fe rences c a n n o t s ta n d  under th e Alaska Constitu tion , th e  Alaska S ta tehood 
A c t, and th e  ANCSA. Ye t th e fe d e ra l government has taken over th e  management o f fis h  
and w ild life  on fede ra l lands in Alaska to fo rc ib ly implement AN ILC A 'S  unlawful 
subsistence p re fe rence scheme. I t  was th is fe de ra l management o f.A la ska 's fis h  and 
w ild life resources— which is not au tho rized in any s ta tu te , and which fla g ra n tly vio lates 
Alaska s ta tehood compact w ith th e fede ra l government— th a t was challenged in th e 
B abb itt lawsuit.

and fin a lly ,

D. United S ta te s v. A lexander, 938 F.2d 942 (CA9 1991). Persons convicted o f selling 
subsistence taken roe-on-ke lp challenged th e ir conviction.

The 9 th C ircu it Court o f Appeals found th a t AN ILCA does not lim it customary tra d e to 
transac tions involving personal o r fam ily consumption. The sale o f he rring roe is customary 
tra d e [up to  f if te e n  thousand do lla rs ($15 ,000) per person]. AN ILCA allows ru ra l Alaskans 
to engage in lim ited sales o f he rring roe so long as th e sales are p a r t o f customary trade . 
S ta te regu la tions cannot p ro h ib it th e sale o f he rring roe taken in subsistence fish e rie s 
because customary tra d e in fis h and game is a subsistence use o f fis h .

The cou rt remanded th e  case fo r a new tra il. I f  th e de fendants were found, a t th e new 
tra il, to  have engaged in a sale o f he rring roe th a t was more than a lim ited cash sale then 
they could be convicted o f unlaw ful selling o f subsistence caught he rrin g roe.

http://www.okrcpublicons.org/Ogansijbsistence.htn
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M ichael T O T E M O F F , P e titio n e r ,

STA TE o f  A lask a , R esp on d en t.

No. S-6151.

Suprem e C ourt o f Alaska.

Oct. 20, 1995.

R ehearing Denied Nov. 20, 1995.

Subsistence h un te r w as convicted in the 
D istrict Court, T h ird  Judicial D istrict, W hit­
tier, Jo h n  D. M ason, J ,, o f v iolating regu la­
tion prohibiting hun ting  w ith  aid o f artificial 
l ig h t T he C ourt of A ppeals, 800 P.2d 125, 
affirm ed. H un te r petitioned  for hearing. 
The Suprem e C ourt, M atthew s, J ., held that: 
(1) s ta te  had pow er to enforce its  hunting  
and fishing laws against subsistence hu n te r 
on federal land, so  long as its  laws did not 
conflict w ith federal laws o r  regulations; (2) 
s ta te  law prohibiting use o f spotligh t w as not 
in actual conflict w ith  A laska N ational In te r ­
e s t L ands Conservation A ct (AN ILCA ); (3) 
s ta te  had jurisdiction over subsistence hun te r 
because he violated A laska law  in navigable 
w aters above s ta te  lands an d  A N IL C A  did 
not give federal governm ent pow er to  regu ­
late subsistence hun ting  an d  fishing in such 
navigable w aters; and (4) subsistence h un te r 
was not barred  from  challenging spotligh ting  
regulation.

R eversed and  rem anded.

1. C rim in a l L aw  ©=1017

Jurisdiction is  threshold  issue which 
m ust be decided before S uprem e C o urt may 
address o ther issues p resen ted  by appeal.

2. S ta te s  ©=1S.3 
U nited  S ta te s  ©=3

S ta te  is free to  enforce its civil o r  crimi­
nal laws on federal land w ithin its boundaries 
unless s ta te  consents to exercise o f exclusive 
federal jurisdiction, s ta te  voluntarily  cedes 
exclusive jurisdiction to federal governm ent, 
o r s ta te 's  l a w  a re  p reem pted  by federal law,

3. S ta te s  ©=>18.3
F ed e ra l law can p reem p t s ta te  law  in 

th ree  w ays: first, C ongress may expressly  
declare th a t  s ta te  law  is preem pted ; second, 
s ta te  law  is p reem pted  if C ongress intends 
federal governm en t to occupy field exclusive­
ly; th ird , federal law p reem p ts s ta te  law if 
two actually  conflict.

4. G am e  ©=3.5
R egulation o f hun ting  is a rea  th a t  is part 

o f police pow er o f sta tes .

5. F ish  ©=9 
G am e  ©=4 
S ta te s  ©=18.33

C ongress did n o t in tend  for federal gov­
e rn m en t to exclusively occupy field o f subsis­
tence hun tin g  and  fishing regulation  under 
A laska N ational In te re s t  L ands Conservation 
A ct (A N ILCA ), so  as to p reem pt a ta te  law 
reg u la ting  subsistence hun ting  and fishing on 
federal land; language of A N IL C A  dnes not 
dem o nstra te  c lear and  m anifest C ongression­
al in te n t to p reem p t s ta te  law, and federal 
agencies have in te rp re ted  federal A N ILCA  
as allow ing such s ta te  regulation. 16 
U.S.C.A. §§ 3111-3126, 3112(3), 3202; Alaska 
Admin. Code title  5, § 92.080(7).

6. G am e 0 4  
S ta te s  0 1 8 .3 3

A laska N ational In te re s t Lands C onser­
vation A ct (A N ILCA ) does n o t p ro tec t use of 
spo tligh t as custom ary  and trad itional m eth­
od of subsistence bunting, and  thus s ta te  law 
p rohib iting  use o f spotligh t is not in actual 
conflict With A N ILC A , so a s  to p reem p t en­
fo rcem ent of A laska’s stopligh t ban against 
subsisten ce  h u n te rs  on federal land. 16 
U .S .C A . §§ 3113, 3121(b); A laska Admin. 
Code title  5, § 92.080(7).

7. C r im in a l L aw  ©=97(.5)
I f  elem ents o f crim e a rc  com m itted in 

d ifferen t jurisd ictions, any s ta te  in which es- . 
sen tial p a r t  of crim e is com m itted m ay asse rt 
jurisd iction .

8. C rim in a l L aw  ©=97(.5)
S ta te  had jurisd iction  over subsistence 

h u n te r w ho shot d e e r  on federal land, even 
assum ing  tha t A laska N ational In te re s t 
L ands C onservation  A ct (A N ILCA ) preem pt-

T O T E M O F F  v. STA TE
Cite na 90S 0.2(1 031 f.Mntte, 1005)

ed application of A laska spo tligh ting  ban on 
federal hind, w here h u n te r's  a c t  of shining 
spotligh t and  firing fatal sh o t occurred  on 
navigable w aters , and  A N IL C A  did not give 
federal governm ent pow er to regu la te  lutnU 
ing  and fishing on navigable w aters. 16 
U .S .C A  §§ 3101-3233; A laska Adm in. Code 
tit le  5, § 92.080(7).

9. P u b lic  L n nd s ©=4

"Fublic lands" m eans lands, w aters, and 
in te re s ts  there in  u n d e r A laska N ational In ­
te re s t  L ands Conservation A ct (A N ILCA ), 
title  to which is in U nited S ta tes; b u t "public 
land s"  does not include lands, w aters , and 
in te re s ts  therein  which w ere tra n s fe ire d  to 
A laska u n d e r o th e r federal laws. 16 
U .S .C A . § 3102.

10. C o m m erce  ©=82.30
N avigab le  W ate rs  ©=2

“N avigational serv itud e” is dom inant 
serv itude, som etim es described  as superio r 
navigation easem ent, which allows federal 
governm en t to  exercise its reg u la to ry  pow er 
o ver navigable w a te rs  hi in te re s ts  of com­
m erce  w ithout compensation fo r in terference 
w ith  p rivate  w ater rig h ts; i t  is  dom inant 
r ig h t over navigable w a te rs  fo r purposes of 
im proving and  regu lating  navigation and is 
derived  from  com m erce clause. U.S.C.A. 
C onst. A r t  1, § 8, cl. 3; S ubm erged  L ands 
A ct, § 6(a), 43 U.S.C.A. § 1314(a).

See publication Words and Phrases 
for oilier judicial constructions and def­
initions.

11. W ate rs  a n d  W a te r  C o u rses ©">2

U nder “reserved  w a te r l ig h ts  doctrine," 
w hen C ongress w ithdraw s land from public 
dom ain fo r a  federal purpose, i t  implicitly 
re se iv e s  w a te r necessary  to accomplish p u r­
poses o f reservation .

See publication Words and Phrases 
for o ther judicial constructions and def­
initions.

12, W ate rs  a n d  W a te r C o u rses ©=2

A m ount of w a te r reserved  u nd er r e ­
se rved  w a te r  righ ts doctrine is lim ited to 
w h a t is necessary  to fulfill pu rpo ses o f land 
reservation .

13. W ate rs  an d  W ate r C o urses  ©=2 
R eservation nf w a te r  m ay be im plied

u n d e r federal reserve  w a te r rig h ts  doctrine 
only w here w a te r is necessary  for p rim ary  
purpose  of federal reserva tion , not w here  
w a te r m erely serves secondary  purposes of 
reservation.

14. W ate rs  an d  W a te r  C o urses  ©=2 
U nder reserved  w a te r  rig h ts  doctrine, in

determ ining  scope nf im plied reserved  w a te r 
rig h ts  court m ay lonk only to p rim ary  p u r­
pose o f reservation  a t  tim e land w as firs t 
reserved  by federal governm ent, and m ay 
not consider o th e r purpo ses  la te r  given to 
reservation .

15. C o urts  ©=97(1)
Alaska S uprem e C o u rt is n o t bound by 

decisions of federal courts o th e r than  U nited 
S ta te s  S uprem e C ourt on questions of fed er­
al law,

16. Ju d g m e n t ©=829(3)
S ta te  o f A laska w as not collaterally  e s­

topped by federal court decision, in case in 
which it  w as pa rty , as to  legal issues re g a rd ­
ing applicability o f A laska N ational In te re s t 
L ands Conservation A ct (A N ILC A ) tn navi­
gable  w aters since issue  ra ised  p ure  q ues­
tions nf law which did n o t involve factual 
issues. 16 U.S.C.A. §§ 3161-3233.

17. F ish  ©=8
G am e ©=3.5
F ederal governm ent has no au th o rity  to 

regu la te  hunting  and fishing in A laska's navi­
gable  w aters based  on navigable serv itude o r 
reserved  w a te r  figh ts doctrine, neither of 
which b ring  navigable w a te rs  w ithin A laska 
N ational In te re s t  L ands C onservation A ct 
(A N ILCA ) definition o f “public lands.” 16 
U.S.C.A. §§ 3102(1), 3114.

18. F ish  e= 8
N nvigablc W ate rs  ©=>36(1)
Subm erged  L ands A ct gives A laska 

ow nership of, title  to, and  m anagem ent pow­
e r  over lands beneath  navigable w a te rs  o f 
A laska, navigable w a te rs  them selves, and  
fish and o ther m arine life located in A laska’s 
navigable w aters. 1.6 U.S.C.A, §§ 31(12(1), 
3114; 43 U .S .C A . §§ 1301-1356.
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19. F ish  ©=8 
G am e ©=314 
S la te s  <s=4.1fi(2)
S ubm erged L ands A ct specifically p re ­

cludes navigational serv itud e  from  being 
used to give federal gnv en im ent pow er over 
fish o r anim als in s ta te  navigable w aters. 16 
U .S .C A  §5 3102(1), 3114; 43 U.S.C.A. 
§§ 1301-1356. 1314(a).

20. N avigab le  W a te rs  ©=16 
M a te rs  an d  W a te r  C o u rse s  <2=2 
N eith er navigational serv itude nor r e ­

served w a te r rig h ts  give federal governm ent 
possessory in te re s t in body o f w ater; U nited 
S ta tes cannot hold title  to navigational servi­
tude or reserved  w ate r righ ts.

21. N avigab le  W a te rs  ©=36(1)
P ub lic  L an d s ©=>4
In including " in te rest"  in "lands” o r  “w a­

ters,"  “ title  to  which is in th e  U nited S ta tes"  
within A laska N ational In te re s t  L ands Con­
servation Act's (A N IL C A 's) definition of 
"public lands,” C ongress in tended  w ord "in­
te rest"  to cover possessory  in te re s t lesser 
than  fee in te re s ts  such as leases, as to which 
title  could be held, ra th e r  than  navigational 
servitudes and reserved  w a te r righ ts, to 
which U nited S ta te s  does not hold title . 16 
U.S.C.A. 5 3102(1, 3).

See publication Words and Phrases 
for o ther judicial constructions and def­
initions.

22. F ish  <*=>8 
G am e ©=3.5
N avigab le  W a te rs  e>16 
N avigational serv itude  only gives U nited 

S ta tes pow er to reg u la te  navigable w a te rs  
for navigation purposes w ithout owing com­
pensation; it  does not p e rm it federal regu la­
tion of hun ting  and  fishing in navigable w a­
ters.

23. W a te rs  an d  W a te r  C o urses  ©=2 
R eserved  w a te r r ig h ts  doctrine only

g ran ts  to governm ent rig h t to e ith e r exclude 
o thers from  ap prop ria ting  w a te r which feeds 
governm ent reservation  o r to use lim ited vol­
um e of w a te r in o rd e r to serve  federal land 
reserved; doctrine does n o t provide federal

g overn m en t w ith plenai-y pow er over body of 
w ater.

24. F ish  ©=8 
G am e ©=3.5
N e ith e r  navigational se rv itud e  pow er to 

reg u la te  fo r navigation purposes n o r pow er 
to re se rv e  w a te r rig h ts  g ra n ts  federal gov­
e rn m e n t jurisd iction  to m anage h un tin g  and 
fish ing  an d  navigable w a te rs ; two pow ers 
a re  over navigation and w ater, n o t fish and 
gam e.

25. S ta tu te s  ©=219(3)
P ositions on in te rp re ta tio n s o f s ta tu te s  

adop ted  by agency during  litigation which 
co n trad ict ea rlie r regu lations a re  not owed 
deference by  courts.

26. S ta tu te s  ©=219(6.1)
Definition o f "public lands" u n d e r Alaska 

N ational In te re s t  Lands C onservation  Act 
(A N IL C A ) is p u re  question o f s ta tu to ry  con­
struction , which involves no technical agency 
expertise , and  on which deference  is not 
owed. 16 U.S.C.A. § 3102(1), (3)(A>.

27. N av ig ab le  W a te rs  ©=4
N avigable w a te rs  a re  generally  not 

"public lan d s” u n d e r A laska N ational In te r­
e s t  L an ds Conservation A ct (A N ILCA ); 
S ubm erged  L ands A ct o f 1953 specifically 
gives s ta te  au th o rity  over fish and an im als in 
navigable w a te rs  and precludes navigation 
se rv itu d es  n r  reserved  r ig h ts  from  being 
used  to erod e  th a t  au thority , navigable servi­
tudes and  reserved  w a te r rig h ts  a re  not in­
te re s ts  to  which title  can be held, and naviga­
tional serv itud e  and  reserv ed  w a te r  righ ts 
a re  lim ited in te re s ts  which do n o t give feder­
al gov ernm en t pow er over navigable o r  re ­
served  w a te rs  unrelated  to those in te rests .
16 U .S .C A  § 3102(1), (3)(A); 43 U .S .C A  
§§ 1301-1356; 36 C .F.R . § 242.3(b).

28. F ish  C=8 
G am e ©=3.5 
S ta te s  ©=18.33
A laska N ational In te re s t  L ands C onser­

vation A ct (A N ILCA ) does no t cu rta il s ta te ’s 
a u th o rity  to  reg u la te  hun tin g  an d  fish ing  in 
navigable w aters. 16 U .S .C A  §§ 3103-3233.

29. S ta tu te s  ©=217.4
Legislative h istory  m ay not be used to 

legislate detailed  ru les  th a t canno t be su p ­
ported  by s ta tu te 's  explicit language.

30. G am e ©=4
Subsistence h u n te r may con test validity 

o f regu lation  u nd er which h u n te r is p rosecut­
ed. AS 16.05,259; A laska Admin. Code title  
5, 5 92.080(7).

31. G am e ©=4
Subsistence h u n te r was not precluded by 

s ta tu te  from contesting validity o f spo tligh t­
ing  ban. AS 16.05.259; A laska Admin. Code 
title  5, § 92.080(7).

32. F ish  «=8 
G am e ©=3.5
Board o f Game is not req u ired  to hold 

substan tive hearing  in addition to hearings 
requ ired  un d er A dm inistrative P rocedure 
A ct in o rd e r to  adop t hun ting  and 
fishing regulation. AS 44.62.180-44.62.200, 
44.62210(a); A laska Admin. Code title  5,
§ 92.080(7).

33. C rim in a l L aw  ©=1181.5(3.1)
W here subsistence h u n te r's  challenge to 

valid ity  o f spo tligh ting  ban regulation w as 
im properly  precluded by low er court in find­
ing he had violated regulation, rem and was 
requ ired  to allow hun te r opportunity  to dem ­
o n stra te  th a t regulation was adopted  w ithout 
compliance w ith A dm inistrative P rocedure 
Act. AS 44.62.180-44.62.290; A laska Admin. 
C ode title  5, § 92.080(7).

Paul E . Malin, A ssistan t Public D efender, 
Jo h n  B. Salemi, Public D efender, Anchorage, 
fo r Petitioner.

Joanne  Grace, A ssistan t A tto rn ey  G eneral, 
A nchorage, B ruce M. Botelho, A tto rney  G en­
eral, Juneau , for R espondent.

T O T E M O F F  v. STA TE Alaska 9 5 7
Cite as 905 P.2d 954 (Aloiko 19951

2. C orrected Opinion No. 4276 is issued 
today in its place. T he  co rrections arc found 
in th e  last full p a rag rap h  on p age  18 and  in 
th e  first full p a rag raph  on page  26.

E n tered  by direction of the  court a t  An­
chorage, A laska on O ctober 20, 1995.

Before M OORE, C .J., and R A BIN O W ITZ, 
M ATTHEW S. COM PTON  and 
EASTAUGH. XT.

O P IN IO N  
M ATTHEW S, Justice .

Subsistence h u n te r Mike T ntem off sh o t a  
d e e r with the  aid o f a spotligh t in D ecem ber 
1990. The d eer was killed on federal land. 
N aked Island in P rince William Sound. 
However. Totem off w as in a sk iff in naviga­
ble w aters su rround ing  N aked Island  when 
he shined his spotlight a t  the d e e r and fired 
th e  fatal shot.

Totem off w as charged  w ith violating 5 
Alaska A dm inistrative Code (AAC) 92.080(7), 
which prohibits h un tin g  with th e  aid n f an 
artificial l ig h t  Totem off moved to have the 
indictm ent dism issed, a rg u in g  th a t the S ta te  
d id not have jurisd iction  to prosecute  him 
and  th a t the  regulation prohib iting  spotligh t­
ing waa invalid. To su p p o rt some o f Iris 
a rgum ents, Totem off p resen ted  evidence th a t 
spotlighting is a custom ary  and traditional 
m eans o f hunting  d e er for subsistence in his 
native com m unity o f T atitlek. The d is tric t 
court ruled th a t  the  S ta te  did have ju risd ic ­
tion to prosecute Totem off. The d is tric t 
court held th a t A laska law  prohib its subsis­
tence hun te rs  from challenging, in a crim inal 
proceeding, the regulations u n d e r which they  
a re  prosecuted.

T he case proceeded to  tria l, and  Totem off 
w as convicted. T he court o f appeals af­
firm ed. T o tem o ff v. State, 866 P.2d 125 
(Alaska App.1993), W e g ran ted  T otem offs 
petition for nearing.

Before COM PTON, C .J., and  
RA BINO W ITZ, M ATTH EW S, M OORE and 
EA STAU GH, J J .

O R D E R

IT  IS  O R D E R E D , SUA S PO N T E :
1. Opinion No. 4236 issued in this case  on 

A ugust 7, 1995, is W ITH DRA W N .

[1] W e m ust firs t decide w hether the 
S ta te  has crim inal jurisdiction  o ver Totem off, 
as jurisdiction is a  threshold  issue which 
m ust be decided before th is court can ad­
d ress  o th er issues p resen ted  in an appeal. 
See N attrasn  v. S tate, 554 P 2 d  399, 401 
(A laska 1976). Ju risd iction  can  be e stab ­
lished e ith e r by finding th a t th e  S ta te  has
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the  pow er to apply the  spo tligh tin g  ban to 
subsistence h u n te rs  on federal land , o r by 
determ in ing  th a t  th e  S ta te  h as  exclusive ju r ­
isdiction over th e  navigable w a te rs  from 
which T otem off fired his rifle. I f  we find 
th a t the  S ta te  does have ju risd ic tio n , we will 
then consider T o tem offs  s ta te  law  challenge 
to the an ti-spotlighting  regu lation .

I .  JURISDICTION OVER FED ERAL  
LAND

[21 A s ta te  is free to enforce i ts  civil o r 
criminal laws on federal land w ithin  its 
boundaries u n less the  s ta te  consents to th e  
exercise of exclusive federal jurisd iction , the  
s ta te  voluntarily  cedes exclusive jurisd iction  
to the federal governm ent, o r th e  s ta te ’s  laws 
a re  p reem pted  b y  federal law. California 
Coastal Commit v. Granite Rack Co., 480 
U.S. 572, 680-81, 107 S .C t. 1419, 1424-25, 94 
L .Ed.2d 577 (1987); Kleppe. w New Mexico, 
426 U.S. 529, 542-43, 96 S .C t. 2285, 2293-94, 
49 L .Ed.2d 34 (1976); see also Arizona v. 
Mattype.nny, 445 F .Supp. 1123, 1125-26 
(D.Ariz.!977), row'd on other grounds, 451 
U.S. 232, 101 S .C t  1657, 68 L .E d.2d  58 
(1981), A laska h as  not voluntarily  ceded ex­
clusive ju risd iction  over h u n tin g  on federal 
land to th e  federal governm ent o r consented 
to exclusive federal control. T herefo re , the 
S ta te  lacks jurisd iction  to  enforce i ts  spot­
ligh ting  ban ag a in s t subsistence h u n te rs  on 
federal land only if en fo rcem ent is p reem pt­
ed by federal law.

[3] F ed era l law  can p reem p t s ta te  law in 
th ree  w ays. F irs t, C ongress m ay expressly  
declare th a t s ta te  law is p reem pted . Second, 
s ta te  law .s p reem pted  if  C ongress in tends 
the federal governm ent to occupy a  field 
exclusively. T h ird , federal law  p reem pts 
s ta te  law  if the  two actually  conflict. See, 
e.g., Wisconsin Pub. Intcrvcnor v. Motiicr, 
501 U.S. 597, 604-05, 111 S .C t  2476, 2481-82, 
115 L .Ed.2d 632 (1991); English v. General 
Elec. Co., 490 U .S. 72, 78-79, 110 S .C t  2270, 
227-1-75, 110 L .E d.2d  65 (1990). T otem off 
a rg u es th a t application o f th e  spotligh ting  
ban to him is p reem pted  by th e  A laska N a­
tional In te re s t L ands C onservation A ct (AN­
ILCA), 16 U.S.C. §§ 3101-3233 (1988).

No provision in A N IL C A  expressly  
p reem pts s ta te  en fo rcem ent o f s ta te  hun ting

laws ag ain st subsistence hun te rs  on federal 
land. T hus, vve m ust de term ine  w hether 
C ongress in ten ded  for th e  federnl govern­
m en t to  exclusively occupy the field o f regu ­
lation o f  subsistence activities w hen it  enact­
ed A N IL C A , o r w he th er s ta te  law  actually 
conflicts w ith A N ILC A .

A. Intent to Occupy Field

Congressional in ten t to  occupy a  field can 
be in fe rred  fi-om a  "schem e o f federal regu la­
tion . . .  so pervasive as to  m ake reasonable 
the  inference th a t  C ongress left no room for 
the  S ta te  to supplem ent it," o r if a  federal 
law "touch[es] a field in which the  federal 
in te re s t  is so dom inant th a t  the federal sys­
tem  will be assum ed to preclude enforcem ent 
o f s ta te  laws on the  sam e su b je c t"  English, 
496 U .S. a t  79,1 1 0  S.C t. a t  2275 (a lteration  in 
original) (quoting  Rice u  Santa Fe Elevator 
Cot p.. 331 U.S. 218, 230, 67 S.Ct. 1146, 1152, 
91 L .E d . 1447 (1947)).

H ow ever, “ ‘[w ]here . . .  the field which 
C ongress is  sa id  to have p re-em pted ' in­
cludes a re a s  th a t  have 'been  trad itionally  oc­
cupied by  the S ta te s ,' congressional in ten t to 
su p ersed e  s ta te  law s m u st he  ‘c lear and  m an­
ife s t . '” Id. (alteration  in original) (quoting 
Jones v. Rath Packing Co., 430 U.S. 519, 525, 
97 S .C t. 1305, 1309, 51 L .E d.2d 604 (1977)). 
“W hen considering  pre-em ption, ‘(courts) 
s ta r t  w ith  the  assum ption th a t  th e  historic 
police pow ers o f the  S ta te s  w ere  not to be 
su p ersed ed  by th e  F edera l A ct un less tha t 
w as th e  c lear and  m anifest purpose o f Con­
g re s s ." ’ Motlier, 501 U.S. a t  605, 111 S.Ct. 
a t  2478 (quoting  Rice, 331 U.S. a t  230, 67 
S.C t. a t  1152).

[4] R egulation of hun tin g  is an a re a  tha t 
has been  trad itionally  occupied by the  sta tes.
I t  is p a r t  of th e  h istoric police pow er of 
sta tes . See State v. Coffee, 97 Idaho 905, 914, 
556 P .2d 1185, 1194 (1976); State, ex rcl 
Nepstad v. Dnnielsoti, 149 M ont. 438, 427 
P.2d 689, 691 (1967); see also Montana v. 
United States, 450 U.S. 544, 564 n. 13, 101 
S .C t. 1245, 1258 n. 13, 67 L .E d.2d 493 (1981). 
T herefo re , vve m ay find th a t  C ongress in­
tended  to  occupy th e  field o f regulation  nf 
subsistence h u n tin g  on federa l land only if 
C o ngress’ purpose w as c lear and m anifest.

TOTEIWGFF v. STATE
Citetts905 P.Jd 95.1 (Aleetn, l?»5>

[5] A N ILC A  does not disclose such a 
clear and m anifest purpose. T itle  VTTT of 
A N ILC A  governs subsistence lim iting and 
fishing. 16 U.S.C. §§ 3111-26. Section 804 
o f T itle V III  requ ires the tak ing  o f fish and 
wildlife on public lands for subsistence p ur­
poses to be accorded p riority  over th e  taking  
o f fish and  wildlife for o th e r purposes. 16 
U.S.C. § 3114. Section 802 s ta te s  th a t  it. is 
th e  purpose of C ongress "to provide th e  op­
portun ity  for ru ral res id en ts  engaged in n 
subsistence way of life to do so." 16 U.S.C.
§ 3112(1). Section 814 requ ires  th e  S ec re ­
taries o f In terio r nnd A griculture to prom ul­
g a te  regulations necessary  to c a n y  out the ir 
responsibilities u nd er T itle V III. 16 U.S.C.
S 3124. Sections 805(a)-(c) o f T itle  V U I 
provide for the establishm ent of a netw ork  of 
regional advisory councils and local advisory 
com m ittees to advise the S ecre taries in the 
exercise of the ir au thority  u nd er A N ILC A . 
16 U.S.C. §§ 3115(n)-(c),

U nder § 805(d), th e  federal governm ent 
w as not to im plem ent §§ 805(n)-(e) if  A laska 
enacted laws of general applicability provid­
ing  “for th e  definition, preference, and  p a r ­
ticipation specified" in Title V III. 16 U.S.C.
§ 3115(d). Alaska did enact such lavra,1 but, 
w e struck  down the  ru ra l p reference provi­
sion of those laws as contrary  to the  A laska 
C onstitution in McDowell v. State. 785 P.2d 1 
(Alaska 1989). As a resull, th e  S ta te  fell nut 
o f compliance with A NILCA. The federal 
governm ent subsequently  prom ulgated  tem ­
pora ry  and then perm anent regu lations gov­
ern ing  subsistence hunting  on public land 
and  im plem enting §§ 805(n)-(c) o f T itle  VIIT.
55 Fed.R eg. 27,114 (1990); 57 F ed .R eg . 22.- 
910 (1992).

Even though T itie  V III h as been fully 
im plem ented, it does not crea te  a  schem e of 
federal regulation so pervasive th a t th e re  is 
no room for s ta te  regulation to supplem ent it. 
U nd er T itle  V III, the  S ecre taries o f In te rio r 
and  A griculture im plem ent A N IL C A 's su b ­
sistence priority  and  opportunity  provisions 
w ith  the participation and assistance o f local 
and  regional advisory councils. T h is does 
n o t foreclose the S ta te  from prom ulgating  
hunting  and  fishing regulations which m ay 
affect subsistence hun te rs  on federal land, so

long as those regu lations do not conflict with 
federal laws n r regu lations. N oth ing  in Title 
V tU  discloses n c lear and m anifest purpose 
to prohibit all s ta te  regulation  o f subsistence 
hunting. N oth ing  affirm atively  prohib its the 
S ta te  from engaging  in such regulation.

M oreover. § 1314 nf . J4 IL C A  states, 
"N oth ing  in this Act if intended  to enlargp or 
diminish the  responsibility  and  au tho rity  of 
th e  S ta te  of Alaska for m anagem ent o f fish 
and wildlife on the  public lands excep t as 
m ay be provided in [Title VTII] o f this chap­
te r."  16 U.S.C. § 3202. A gain, no provision 
in T itle VIIT clearly and m anifestly  p revents 
th e  S ta te  from enforcing its  general hun ting  
laws eiruinr.t subsistence h un te rs  on federal 
land.

te  addition, § 802(3) of T itie M i l  provides 
th a t the policy of C ongress is th a t "[fiederal 
land m anaging agencies, in m anaging subsis­
tence  activities on th e  public lands . . .  shall 
cooperate w ith , . .  ap prop ria te  S ta te  and 
F ed era l agencies." 16 U.S.C. § 3112(3), 
T h is section suggests th a t  C ongress did not 
intend a federal reg u la to ry  schem e so p e rv a ­
sive th a t th e re  would he no room for s ta te  
regulation to supplem ent it.

Finally, when the  federal regu lations pro­
m ulgated p u rsu an t to A N ILC A  w ere  passed, 
the  federal agencies adm inistering  ANILCA 
explained th a t the  regu lations would perm it 
th e  S ta te  to continue to partic ipate  in the 
m anagem ent of subsistence h un ting  on public 
land:

lT1hr.se regula tions anticipate an inter- 
active process between the Slate fish  and 
game regulatory procedure. The S tate , 
because n f its constitution, cannot, provide 
a p reference for m ra l  res id en ts  w ith cus­
tom ary  and traditional use o f fish and wild­
life as required  b y  A N ILC A . The State 
can facilitate lint nest by rural residents 
through various regulations dealing will> 
means and methods o f take and perhaps 
other mechanisms.

If S ta te  regulations allow ru ra l residen ts 
the  opportunity  to obtain th e ir  custom ary  
and  trad itional take  and u ses of fish and 
wildlife resources, th e  F ed era l regulations 
m ay closely parallel S ta te  regulations.

Alaska 959

I. See ch. 151, S1.A I97S, ch. 52. SI.A l»K6.
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The Federal p rogram  a n tic ip a tes  a  h ig h ly  
cooperative, in terac tive  re la tio nsh ip  w ith  
the S ta te  system . To th e  ex ten t th a t  coop­
eration  exists, the F ed era l p ro gram  will be 
able to m inim ize change to  trad itional 
S ta te  regulation  and m anagem ent o f fish 
and  wildlife.

55 Fed.R eg. 27,114, 27,119 (1990) (em phasis 
added). Thus, th e  federal governm en t c lear­
ly contem plated th a t  A laska m eans and 
m ethods regulations, the  kinds o f regulations 
a t  issue in th is case, would be effective on 
federal land.

S ince the language of A N IL C A  does no t 
d em onstrate  a  c lear and  m an ifest C ong res­
sional in ten t to  p reem p t all s ta te  regulation  
affecting subsistence hun tin g  and  fishing on 
federal land, an d  since th e  federal agencies 
adm inistering  A N IL C A  have in te rp re ted  
A N IL C A  as allowing such s ta te  regulation , 
we hold tha t C ongress did no t in tend  for th e  
federal governm ent to exclusively occupy th e  
field o f subsistence hun tin g  and  fishing reg u ­
lation.

B. A ctua l Conflict

[6] We m ust nex t decide w h e th er federal 
law  actually conflicts w ith  th e  en fo rcem en t o f 
the s ta te  spo tligh ting  ban  nm iinst T otem off 
on federal land. T here  is no d irec t conflict 
betw een A laska's an ti-spo tligh ting  reg u la­
tion, 5 AAC 92.080(7), and any  federal s ta tu te  
nr regulation. At the tim e of T o tem offs 
aiTest, n federal subsistence hun tin g  reg u la­
tion virtually  identical to th e  s ta te  regu lation  
prohibited tak ing  gam e w ith  th e  aid o f a 
spotlight. C om pare  36 C .F.R .
§ 242.23(b)(l)(vii) (1990) w ith  5 AAC
92.080(7) (1990).

TotemofTs principal federal claim, howev­
er, is th a t  federal law  p reem p ts  application o f 
the s ta te  spo tligh ting  ban  to him  because 
federal law allows him  to defend  again st 
prosecution on th e  g rounds th a t spotligh ting  
is a custom ary and  trad itional m ethod o f 
taking  deer, w hile s ta te  law  does n o t p e rm it 
such a  defense.2 T otem off re lies on U nited

2. In Stale v. Marry. 836 P.2d 358. 370 (Alaska 
1992). we held that the Boards of Fish and Came 
"have the discretion, hut are not mandated, to 
take into consideration the traditional and cus-

S ta te s  v. A lexander, 938 F.2d 942 (9th Cir. 
1991).

In  A lexander, the  defendan ts sold  h e rrin g  
roe in violation o f an A laska regu lation  p ro ­
h ib iting  sa le  o f herrin g  roe. Id. a t  944-45. 
T he co u rt held th a t  th e  defendan ts w ere 
perm itted  to defend ag ain st crim inal p ro se ­
cution on th e  basis th a t they  w ere engaged  in 
cu stom ary  trad e  for subsistence purposes , a 
subsistence use p ro tected  by A N ILC A . Id. 
a t  948. In  deciding th a t cu stom ary  tra d e  
w as p ro tec ted  by A N IL C A  th e  co u rt cited  
A N IL C A 's definition o f “subsistence u ses"—  
“the  custom ary  and trad itional u ses by  ru ra l 
A laska re s id en ts  of wild renew able resou rces 
. . .  fo r b a rte r , o r sh arin g  for personal o r 
fam ily consum ption; a n d  fo r  cu sto m a ry  
trade." Id. a t  946 (alteration  in original).

T h e  full te x t o f A N IL C A 's definition o f 
"subsis tence u ses"  is:

[T]he custom ary  and trad itional uses  hy 
ru ra l A laska res id en ts  o f wild, renew able  
resou rces fo r d irec t personal o r fam ily con­
sum ption as food, she lte r, fuel, clothing, 
tools, o r  tran sp orta tion ; for th e  m alting 
n:.d selling  o f hand icraft artic les o u t of 
nonedihie byproducts o f fish and  wildlife 
resou rces  taken  for persona! o r fam ily con­
sum ption; for b a rte r, o r sharin g  fo r p e r­
sonal o r fam ily consum ption; and for cus­
tom ary  trad e .

A N IL C A  § 803, 16 U.S.C. § 3113 (em phasis 
added). T his definition only covers various 
uses o f subsistence resources. I t  does not 
cover trad itional m eans and  m ethods o f h u n t­
ing. And no o th er provision in A N IL C A  
crea tes  a general r ig h t to  use trad itional 
m eans and  m ethods o f tak in g  gam e.

T itle  V III  o f A N IL C A  does specifically 
p ro tec t th e  use o f trad itional m eans o f s u r­
face tran sp o rta tion  for subsistence hunting, 
Section 811(b) of T itle  V II I  sta tes , "N otw ith ­
stand in g  any  o th e r provision of th is  A ct o r 
o th e r law, th e  S ecre ta ry  shall pe rm it on the  
public lands ap prop ria te  use for subsistence 
purposes o f snowm obiles, m otorboats, and 
o th e r m eans o f surface tran sp o rta tion  tra d i­
tionally em ployed for such purposes by  local

tomary methods of subsistence takings in their 
formulation of subsistence regulations." (Em­
phasis added.)

T O T E M O F F  v. ST A T E  Alnska [)fil
Cite nj 905 P.2il 954 (Alaska 1995)

residents, sub jec t to reasonable regulation ," N a tive  physical, economic, traditional, and
16 U.S.C. § 3121(b). T he protection of trad i­
tionally em ployed surface transporta tion  
m ethods implies th a t  o th e r trad itional com­
ponents of subsistence hunting  o r fishing, 
such as the use of certain  guns, nets, o r o th er 
equipm ent, a re  no t exem pt from s ta te  regu la­
tion.

F urth e rm ore , num erous provisions in AN ­
ILC A  requ ire  regulation o f subsistence tak ­
ing in accordance w ith sound wildlife m an­
agem ent principles and the  preservation  of 
wildlife resources. See  16 U.S.C. §§ 3101(h), 
3101(c), 3111(3), 3112(1), 3125(1). R estriction  
nf traditional m eans and m ethods m ay be 
necessary  to accomplish th is  goal. See  AN ­
ILCA § 801(3), 16 U.S.C. § 3111(3) ("contin­
uation o f the opportunity  for subsistence uses 
o f resource '; on public and o ther lands in 
Alaska is th rea ten ed  . . .  by  taking  o f fish 
and wildlife in a m an ner inconsistent with 
recognized principles of fish and wildlife 
m anagem ent").

In addition, no case law directly  holds tha t 
A N ILC A  p ro tec ts custom ary  and traditional 
m ethods of hunting. T here  is a case, howev­
er, which could provide suppo rt for such a 
holding, N a tive  Village o f  Q u inhagak v. 
U nited  States, 35 F.3d 388 (9 th  Cir.1994). In 
Q uinhagak, th e  co u rt ruled th a t several na­
tive villages w ere en titled  to a  prelim inary 
injunction again st the  enforcem ent o f an 
Alaska regulation h a ir in g  the  taking  o f rain­
bow tro u t for subsistence purposes. Id. a t 
395. T he court held  th a t th e  villages p re ­
sen ted  a  showing o f hardsh ip  sufficient to 
ju s tify  the  prelim inary  injunction, since they 
dem onstrated  th a t rainbow  tro u t was an im­
p o rtan t food source for them . Id. a t  393. 
T he  co urt then added:

T he V illages also p resen ted  evidence 
th a t th e  federal and  s ta te  regulations in­
te rfe re  w ith th e ir  w ay o f life and cultural 
id en tity   T hey  needed to prove noth­
ing m ore in ligh t of the c lear congressional 
d irective to p ro tec t the cultural aspects of 
subsistence living. 16 U.S.C. § 3111(1) 
[A N ILC A  § 801(1) ] ("[T]he continuation 
o f the  opportunity  for subsistence uses by 
ru ral resid en ts o f A laska . . .  i3 essen tia l to
Alaska Rop.Zd (902-905)—13

cu ltu ra l existence. . . , , " ) .
Id. a t  394 (alteration in original'.

I t  m ight be  inferred  from this language 
th a t A NILCA  p ro tec ts  traditional subsis­
tence taking  m eans and m ethods which are  
p a rt  of (he cultural iden tity  and w ay o f life of 
N atives. However, Q uinhagak  only held 
that the  villages w ere  en titled  to a prelim i­
nary  injunction and  did not resolve the  m er­
its of an y  controversy concerning th e  in te r­
pretation  of A NILCA. Though an argum ent 
can be m ade based  on Q uinhagak  th a t AN­
ILCA  does p ro tec t custom ary and traditional 
m eans and  m ethods, w e conclude th a t more 
w eight should he accorded to C ongress' fail­
u re  to m ention m eans and m ethods in A NIL- 
CA’s definition o f “subsistence uses" and to 
C ongress' specific g ra n t of protection to tra ­
ditional m eans nf surface transporta tion .

W e hold th a t A NILCA  does not protect 
the use o f  n spotlight as a custom ary and 
trad itional m ethod of subsistence hunting, 
and thu s there  is no actual conflict betw een 
A NILCA  and A laska law. T herefore, feder­
al law does not preem pt enforcem ent nf Alas­
ka’s  spotligh ting  ban again st subsistence 
h un te rs  on federal land, and the S ta te  does 
have jurisdiction  over Totemoff.

II. JU R IS D IC T IO N  O VER N A V IG A B L E  
W A T E R S

17] Even if A NILCA  does p ro tect cus- 
tom aiy  and traditional m eans and m ethods, 
th e reby  p reem p tin g  s ta te  enforcem ent of the 
an ti-spotlighting  regulation against Totem off 
on federal land, th e  S ta te  still has criminal 
ju risdiction  if A N ILC A  does not apply to the 
navigable w a te rs  from which Totem off shined 
his spo tligh t a t  the  deer. T otem offs conduct 
o f tak ing  a  d eer w ith  the aid of an artificial 
ligh t w as com m itted p artly  in navigable wa­
te rs  and  p artly  on federal land. If  the  ele­
m en ts of a  crim e a re  com m itted in different 
jurisdictions, "any s ta te  in which an essential 
p a r t  of th e  crim e is com m itted" m ay a sse r t 
ju risdiction . Sta te  v. Scofield', 7 Ariz.App, 
307, 315, 438 P.2d 776, 784 (1968). " I f  an 
offense is com m itted partly  on federal and 
p a rtly  on non-fcderal property , both sover­
eigns have jurisdiction.” S to le  v. K irksey, 
647 S.W .2d 799, S04 (Mo. 1983) (nn banc).
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See also L ane  v. S tate, 388 So.2d 1022, 
1028 (Fla.1980) (though fa ta l blow s tru ck  in 
Alabama, F lo rida lias ju risdiction  over m ur­
d er if e ith e r p rem edita tion  to m u rd e r  o r 
felony underly ing  m u rn e r occurred in F lo ri­
da); C om m onw ealth  v. L avouc, 326 M ass. 
553. 95 N .E .2d 925, 926 (1950) (if a  crim inal 
act is cnm m itted in two jurisd ictions, a  s ta te  
has jurisdiction o ver the  a c t if  the p a r t  o f th e  
act com m itted w ithin th a t  s ta te  has been 
declared to be punishable b y  its  laws); S ta te  
v. K ills  on Top, 243 M ont. 56, 793 P .2d 1273, 
1285-86 (1990) (M ontana has jurisd iction  
over fe lony-m urder even though victim  killed 
in W yoming because underly ing  felony, lad- 
napping, occurred in M ontana), cert, denied, 
501 U.S. 1259, 111 S.Ct. 2910, 115 L .Ed.2d 
1073 (1991); People v. F uller, 185 A.D.2d 
446, 586 N.Y.S.2d 366, 367-68  (App.) (N ew  
York has jurisdiction  over rap e  defendant, 
even though actual sexual assau lt m ay have 
taken place in Pennsylvania, because e lem ent 
of forcible compulsion occurred  in New 
York), appeal denied, 80 N.Y.2d 974, 591 
N .Y .S^d 144, 605 N .E .2d 880 (1992); Brown  
v. M arket Dev., Inc., 41 Ohio Misc. 57, 322 
N .E .2d 367, 372 (Ohio C.P.1974) (Ohio would 
have jurisdiction  over a person  who stood  in 
Ohio and fired a sh o t across the  s ta te  border, 
killing someone in Indiana). B u t see S ta te  v. 
Hall, 114 N.C. 909, 19 S .E . 602, 604-05 
(1894) (N orth  C aro lina did not have ju risd ic ­
tion over defendan t who while s tand in g  in 
N orth  C arolina sh o t victim  in T ennessee, 
since no N orth  C aro lina s ta tu te  crim inalized 
the conduct which occurred  in N orth  C a r­
olina o r otherw ise conferred jurisdiction  upon 
the state).

[8] In  th is case, T o tem ofrs act n f sh in ing  
a spotlight and firing  the fatal shot, an  essen ­
tial p a r t  o f the  crim e w ith  wlu'ch he  was 
charged, unlawful tak ing  o f gam e, occurred  
on navigable w aters . M oreover, A laska law  
specifically crim inalizes conduct which T o ­
tem off cnm m itted solely on navigable w aters . 
Alaska S ta tu te  16.05.940(33) defines " tak e1’ 
as "taking, pursu ing , hunting , fishing, tra p ­
ping, o r in any m an n er d istu rb ing , captu ring, 
o r killing o r a ttem p ting  to take, pursue, hunt, 
fish, trap , or in any  m an n er cap tu re  o r  kill 
fish or gam e.” T otem off took actions in navi­
gable w aters w hich constitu te  “pursu ing ," 
"hunting," “d istu rb ing ," and  "a ttem p tin g  to

take, p ursu e , h u n t . . .  o r in any  m an n er 
cap tu re  o r kill" d eer. T herefo re , th e  S ta te  
has jurisd ic tion  o ver Totem off, even if  A N IL ­
CA p reem p ts  the  application o f the sp o tligh t­
ing  ban  on federal land, so long as A N IL C A  
does no t give th e  federal governm en t the  
pow er to reg u la te  hun ting  and fish ing  in 
navigable w aters .

[9] A N IL C A ’s subsistence p rio rity  ap­
plies only  to "public lands.” A N IL C A  § 804, 
16 U.S.C. § 3114. Section 102 of A N IL C A  
defines the  te rm  "public lands":

(1) T he  te rm  “land" m eans lands, w a­
te rs , and  in te re s ts  therein .

(2) T he  te rm  "F ed era l land" m eans 
lands the  title  to  which is in th e  U nited 
S ta te s  a f te r  D ecem ber 2, 1980.

(3) T he  te rm  "public lands" m eans land 
situa ted  in A laska which, a f te r  D ecem ber 
2, 1980, a re  F ed era l lands, except—

(A) land selections of the  S ta te  o f A las­
ka which have been ten ta tively  approved 
o r validly selected  u n d e r th e  A laska 
S tatehood  A ct and lands w hich have 
been  confirm ed to, validly selected  by, o r 
g ran ted  to th e  T e rr ito ry  o f A laska o r the 
S ta te  u n d e r any  o th e r provision o f F ed ­
eral law.

16 U.S.C. § 3102. Thus, "public lands” 
m eans lands, w ate rs , and in te re s ts  therein , 
th e  title  to which is in the  U nited S tates. 
B u t "public lands” does n o t include lands, 
w aters , and in te rests  the re in  which w ere 
tran sfe rred  to A laska u n d e r o th e r federal 
laws.

W h ether "public lands" includes navigable 
w a te rs  w as the  sub jec t o f a  recen t N inth 
C ircu it decision, A laska  v. Bnbbitl (K atie  
John), 5-1 FJ3d 549 (9th Cir.1995), r.e it d e ­
n ied  —  U.S. ------ , 116 S .C t. 272, —
L .E d .2 d  (1995). The K a tie  J o h n  court
considered w he th er A N IL C A  applies to nnvi- 
gable w a te rs  because of the  federal govern­
m ent's  navigational serv itude o r federal r e ­
served  w a te r righ ts.

[10] T he navigational serv itude  is a  dom i­
n an t servitude, som etim es described  as a 
" superio r navigation easem ent,” which allows 
the  federal governm ent to exercise  its  rcgu-

TOTEMOFF v. STATE
C llm  90J P.2il 95*1 f-Mmka 19951

la to ry  pow er over navigable w aters in th e  
in te rests  o f com m erce w ithout com pensation 
for in terference  with p rivate  w a te r rig h ts. 
U nited  S ta tes  v. V irg in ia  Etcc. & ro w e r  Co., 
365 U.S. 624, 627-28, 81 S .C t 784, 787-88, 5 
L .E d.2d  838 (1961); B onne v. U nited  S ta tes, 
944 F.2d 14S9, 1493-9*1 (9th Cir.1991). T he 
serv itude  “is a  concept of pow er, not o f p ro p ­
e rty ."  U nited  S ta tes  v. C ertain  Parcels o f  
L a n d  S itu a te d  in  Valdes, 666 F.2d 1236, 
1238 (9th Cir.1982). I t  is a  "dom inant rig h t 
over navigable w aters fo r purposes o f im ­
proving and  reg u la ting  navigation." U nited  
S ta tes  v. 119,67 A cres o f  Land, M ore n r Less, 
S itu a te d  in  P laquem ines Parish, La., 663 
F.2d 1328, 1330 n. 6 (5th Cir.1981). The 
navigational serv itude is derived from th e  
C om m erce C lause. See U nited  S ta tes v. 
Cherokee N a tio n  n f  O klahom a, 480 U.S. 700, 
704, 107 S .C t. 1487, 1489-90, 94 L .Ed.2d 704 
(1987); Bonne, 944 F.2d a t 1494 n, 9.

[11 ,12] U n d e r th e  reserved  w a te r rig h ts  
doctrine, w hen C ongress w ithdraw s land 
from  the  public domain for a federal purpose, 
i t  im plicitly re serves w a te r necessary  to ac­
complish the  purposes of th e  reservation . 
Cappacrt v. U nited  States, 426 U.S. 128, 138, 
96 S .C t. 2062, 2669, 48 L .E d.2d 523 (1976); 
Colville Confederated Tribes v. W alton, 647 
F.2d 42, 46 (9th Cir.), cert, denied, 454 U.S. 
1092, 102 S .C t. 657, 70 L.Ed.2ri 630 (1981), 
"The U nited S ta tes  acquires a w a te r r ig h t 
vesting  on the  da te  the  reservation  was c re ­
a ted , and su p erio r to the rig h ts  of su b se­
qu en t approp ria tors."  Colville, 647 F.2d a t 
46. T he am ount of w a te r reserved  under the 
doctrine is lim ited to w hat is necessary  to 
fulfill the  purpose of th e  land reservation . 
C appami, 426 U.S. a t  141, 96 S .C t. a t 2070- 
71; U nited  S ta te s  v. A da ir, 723 F.2d 1394, 
1409 (9th Cir.198.3), cert, denied, 467 U.S. 
1252, 104 S .C t. 3536, 82 L .Ed.2d 841 (1984).

[13 ,14] A reservation  o f w a te r may lie 
implied only w here  the  w a te r  is necessary  for 
the  p rim aiy  purpose o f the  federal re serva ­
tion, not w here the w a te r m erely  serves sec­
ondary  purposes of th e  reservation . U nited  
S ta le s  v. N ew  M exico, 438 U.S. 6911, 702, 98
S .C t. 3012, 3015, 57 L .E d A l 1052 (1978); 
A dair, 723 F .2d a t  1408-09. In determ ining  
the  scope of implied reserved  w a te r rights, a 
court m ay look only to the  p rim aiy  purpose

o f  a reservation  a t the  tim e the land was firs t 
reserved  by  the federal governm ent, and 
m ay not consider o th e r purposes la te r given 
to the  reservation . See  N ew  M exico, 438 
U.S. a t  713-15. The reserved  w a te r rig h ts  
doctrine  has a t  tim es been trea ted  as g iving 
th e  governm ent only a non-consum ptive rigid, 
to  p rev en t o thers from using a supply of 
w a te r  in a  m anner th a t would deprive the 
federal reservation  o f the w a te r necessary  
for its  p rim aiy  purpose; a t o th e r tim es, the 
doctrine has been in te rp re ted  as giving the 
U nited  S ta tes  the righ t to a  specific am ount 
o f w ater. Compare Cappacrt, 426 U.S. a t 
135, 143, 96 S.Ct. a t  2P6S, 2071-72 a n d  
A d air, 723 F .2d a t  1411 with A rizo n a  v. 
California, 373 U.S. 546. 600-01. 83 S .C t 
1468, 1497-98, 10 L .Ed.2d 5*12 (1063) a nd  
Colville, 647 F.2d a t 47.

T he N inth C ircuit in K atie  John  decided 
th a t  the navigational servitude is not. an in­
te re s t  to which the U nited  S ta tes  holds title  
and ruled th a t  the  navigational servitude 
does not convert all A laska navigable w aters 
to "public lands” as defined in A N ILC A . 54 
F.3d at 553. In  doing so, the co u rt rev ersed  
a  federal d is tric t co urt decision which held 
th a t the  navigational servitude is an in terest 
to which the  U nited S ta te s  holds title  for the 
purposes o f A NILCA. John v. U nited  
States, Nos. AP0-04S4-CV, AP2-0264-CV, 
1994 W L 487830, a t *17 (D A Jaska M arch 30, 
1994). The N inth C ircuit also held in K atie  
Jo h n  th a t reserved  w a te r righ ts a re  in terests  
in land tn which the federal governm ent has 
title  under A N ILC A 's definition o f "public 
lands." 54 F.3d a t  554.

[15 ,16] W e a re  not obliged to follow K a­
tie  John , since this co u rt is not hound by 
decisions of federal courts o th e r than the 
U nited  S ta tes Suprem e C ourt on questions of 
federal law. In  re F.P., 843 P.2d 1214, 1215 
n. 1 (Alaska 1992), cert, denied, —  U.S.
 . 113 S.Ct. 2*141, 124 L.Ed.2d 659 (1993).
Though the S ta te  w as a party  to K a tie  Joint, 
i t  is not collaterally estopped h ere  as to the  
issues decided in tha t case because the appli­
cability  o f A N ILCA  to navigable w aters is a 
p ure  question of law which does not involve 
factual issues. See S to le  v. U nited  Conk 
In le t D rift A ss'n , 895 P.2d 947, 954 (Alaska 
1995) (“the S ta le  is perm itted  to relitignte
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unmixed questions of law  so long as the  
subject m a tte r o f the second case is 'su b stan ­
tially unre la ted ’ to th a t o f the  firs t"). We 
will follow K atie  J o h n  only to the  ex ten t th a t 
its reasoning  is persuasive.

[17] F o r a num ber of reasons, we find 
th a t neither the  navigational serv itude  n or 
reserved  w a te r rig h ts  b rin g  navigable w aters 
within A N ILC A ’s definition o f “public lands," 
and th a t the federal govern.r  - i t  has no au ­
thority  based on th e  navigat:. ;..tl serv itude o r 
the  reserved  w a te r rig h ts  doctrine to  reg u ­
late hunting  and fishing in A laska's navigable 
w aters.

F irs t, even if  th e  navigational serv itude  o r 
reserved  w ater rig h ts  can be  considered in­
te re sts  to which th e  U nited S ta te s  holds title, 
the S ta te  has an  in te re s t in fish and  wildlife 
located in navigable w aters which precludes 
federal regulation of such fish and wildlife, 
under § 102(3)(A) o f A N ILC A  and th e  S ub­
m erged Lands A ct o f 1953, 43 U.S.C. 
§i> 1301-66 (1988). Section 102(3)(A) of AN­
ILCA exem pts from  the definition o f "public 
lands" “lands which have been  . . .  g ran ted  to 
the T errito ry  o f A laska o r  the  S ta te  under 
any o th e r provision of F ed era l law." 16 
U.S.C. § 3102(3)(A). As A N IL C A  § 102(1) 
defines “land” as “lands, w aters , an d  in te r­
ests  therein ,"  16 U.S.C. § 3102(1). “public 
lands" does not include lands, w ate rs , and 
in terests therein  g ran ted  to  A laska u nd er 
another federal law.

A relevant in te re s t in lands o r w a te rs  is 
g ran ted  to Alaska by the  S ubm erged  L ands 
Act of 1953. Section 3(a) o f the  A ct s ta tes :

I t  is hereby determ ined  and declared  to 
be in the public in te rest th a t  (1) title  to 
and  ow nership  o f  the lands beneath  navi­
gable w aters w ithin the boundaries o f the

3. Under die Alaska Statclmod Acl, "[t)lic Sub­
merged Lands Act of 1953 [is] applicable to the 
Slate of Alaska and the said State [has] die same 
rights as do [other] States thereunder." Pub.L. 
No. 85-508, § 6(m) (1958), reprinted in 98 U.S.C. 
following § 5 (1988).

4. The term "lands beneath navigable waters" 
covers

all lands permanently or periodically covered 
by tidal waters up to but not above the line of 
mean high tide and seaward to a line dircc 
geographical miles distant from the const line 
of each such State and to die boundary line of

respective S ta te s , and  the n a tu ra l re­
sources w ith in  such land s and  waters, and
(2) the  right a n d  power to manage, a d m in ­
ister, lease, develop, a n d  use the s a id  lands 
and n a tu ra l resources all in accordance 
w ith applicable S ta te  law  be, and they  are, 
su b jec t to th e  provisions hereof, recog­
nised , confirm ed, established a n d  vested  in  
a n d  assigned  to the respective S ta tes  or 
th e  persons who w ere on June  5, 1950,131 
en titled  the re to  under the  law o f the  re ­
spective S ta te s  in which th e  land is located, 
and th e  respective g ran tees, lessees, or 
successors in in te re s t  thereof.

43 U.S.C. § 1311(a) (em phasis added). Sec­
tion 2(e) o f the  A ct sta tes , “[t]he te rm  ‘natu­
ra l re sou rces’ includes . . .  fish, shrim p, oys­
te rs , d a m s , crabs, lobsters, sponges, kelp, 
and o th e r m arine animal and plant life." 43 
U.S.C. § 1301(e).

[18] T he S ubm erged  L ands A ct thus 
gives A laska ow nership of, title to, and  m an­
ag em ent pow er over the following: lands be­
neath  th e  navigable w a te rs  of Alaska,'1 the 
navigable w a te rs  them selves,5 and fish and 
o th e r m arine  life located in A laska’s naviga­
ble w a te rs . U nd er § 102(3)(A) of A NILCA, 
th e  definition o f “public lands" in A N IL C A  
there fo re  excludes navigable w aters.

[19] F u rth e rm ore , § 6(a) o f th e  Sub­
m erged  L ands A ct specifically precludes the 
navigational serv itude from  being used  to 
give the  federal governm ent pow er over fish 
o r an im als in s ta te  navigable w aters . The 
section s ta tes :

T he U nited S ta te s  re ta ins all its navig a ­
tio n a l serv itude  a n d  righ ts in  and pow ers 
o f regu lation  and  control o f said lands and 
navigable w aters  for th e  constitutional 
purposes o f com m erce, navigation, national

each such State where In any case such bound­
ary as it existed at the time such State became 
a member of the Union, or as heretofore ap­
proved by Congress, extends seaward (or into 
the Gulf of Mexico) beyond three geographical 
miles.

43 U.S.C. § 1301(a)(2).

5. The U.S. Supreme Court lias referred to the 
Submerged Lands Act as a grant of "submerged 
lands and waters.” United States v. California, 
436 U.S. 32. 37, 98 S.Ct. 1662. 1665, 56 L.Ed.2d 
94 (1978).

t o t e m o f :
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defense, and in ternational affairs, all o f 
which shall be param ou nt to, b u t sha ll not 
be deem ed to include, p roprie tary  rights o f  
ownership, or the  rights o f  m anagem ent 
ad m in is tra tio n , leasing, use, a nd  develop­
m en t o f  the Innds and  n a tu ra l resources 
which are specifically  recognized, con­
firm ed, established , and vested in  and a s­
signed to the  respective S la tes  and o thers 
by section [S] o f this [Act],

43 IJ.S.C. § 1314(a) (em phasis added). U n­
d e r this Btatute, th e  navigational servitude 
and o th er federal rig h ts  in navigable w aters 
cannot give th e  federal governm ent ow ner­
ship  o f navigable w a te rs  o r m anagem ent 
righ ts over fish and  anim als in navigable 
w aters , as those rig h ts  a re  reserved  to the 
s ta te s  by § 3  of the  Subm erged  L ands Act.

The second reason  sup po rting  nttr decision 
th a t  A N ILC A  does not give the  federal gov­
e rn m en t pow er to  reg u la te  hun ting  and  fish­
ing in navigable w a te rs  is th a t  the  naviga­
tional servitude and  reserved  w ater rig h ts 
a re  not th e  type o f p roperty  in te re s ts  to 
which title can be held. A uthorities disagree 
on w hether the  te rm  " title” applies only to 
lee ow nership o f p ro perty  o r also covers 
le sse r possesso iy  in te re s ts  such as lease in­
te re s ts . D over V eterans Council, Inc. v. 
C ity  n f  Dover, 119 N .H . 738, 407 A.2d 1195, 
1196 (1979); see also  U nited  S ta te s  v. H u n t­
er, 21 F . 615, 617 (C.C.E.D.Mo.1884); com ­
pare U nited  S ta tes  v. C ity  n f  N ew  B ru n s ­
wick. 11 F.2d 476, 477 (3d Cir.1926) ("the 
ow nership nf title  m eans ow nership n f p rop­
erty"), rov'd on o ther grounds, 276 U.S. 5*17,
48 S,Ct. 371, 72 L .E d. 693 (1928) a n d  Schoi- 
hie v. F a irba nks M edica l & S urg ica l Clinic,
Inc.. 531 P.2d 1252, 1260 (Alaska 1975) (con­
ventional definition o f “title" is ow nership  of 
th e  prem ises) w ith  S h ing le ton  v. State, 260 
N .C . 451, 133 S .E .2d  183, 189 (1963) ("title" 
signifies actual o r constructive possession of 
p ro perty  o r th e  rig h t to possession) a n d  E ast 
N o rriio n  M edical Assocs., L td . v. C om m on­
wealth, 168 Pa.Cmvvlth. 421, 650 AJld 1169,
1171 (1994) (cites s ta tu te  which defines “title" 
as a possessory  o r leasehold in te rest) . How­
ever, it is generally  accepted th a t "title” sig ­
nifies a t leas t som e s o r t  o f possesso iy  in te r­
e s t  in p ro perty  and  does n o t include lesser 
in te re s ts  such as easem ent* . See  K ohl In -
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do  s. P a rk  Co. v. C o m ity  n f  Rockland, 710 
F.2d 895, 903 (2d Cir.1983).

[20] N e ith e r the  navigational servitude 
n or reserved  w a te r rig h ts  a re  possessory 
in te rests  in a  body o f w ater. The navigation­
al servitude has been described  as a "domi­
n an t serv itude" and as a "superio r navigation 
easem ent."  V irg in ia  Elec. & Power, 365 
U .S. a t  627, 81 S .C t  a t  787. Reserved w ater 
r ig h ts  give the  federal governm ent the lig h t 
to p revent o th e rs  from appropria ting  w ate r 
n r to use a certa in  volume o f w ater, not to 
possess a  body o f w afer. See Cappneit, 426 
U.S. a t  135, 143, 96 S.Ct, a t  2068, 2071-72; 
A rizon a , 373 U.S. a t  600-01, 83 S .C t. at 
1497-98. T herefo re , the U nited S ta tes  can­
n o t hold title  to the  navigational servitude or 
reserved  w a te r  righ ts.

A sim ilar conclusion w as reached  by n New 
Y ork co u rt w hen N ew  Y ork S ta te  claimed 
th a t  it had title  to subm erged  lands by v irtue 
o f s ta te  in te rests  analogous to the federal 
navigational serv itude  anti federal reseived  
w a te r righ ts. In N iag ara  F a lls  Power Co. v. 
W ater  "  r  ({* Control C om m ission, 237 
A.r> :16. 262 N’.Y.S. 217, 219-221 (N.Y.App. 
1932’, rov'd on o ther grounds. 267 N.Y. 265, 
196 N .E . 51 (N.Y.), Cm i. denied, 296 U.S. 609, 
56 S.Ct. 128, 80 L .E d . 432 (1935), an issue 
re levant to de term in ing  the am ount n f ren t 
th e  s ta te  could charge for a w a te r power site 
located on subm erged  lands which had been 
previously g ran ted  In a  p rivate  cnmnany " ’as 
w he th er " title ” to the "w ater pow er sites or 
lands" w as “vested in th e  s ta te .” The s ta te  
argued  th a t it  had ‘’title" through "[ills sov­
ere ignty  an ti incidental control over naviga­
ble w a te rs ,"  a  pow er sim ilar to  the federal 
navigational servitude, o r through  in te rfe r­
ence the  pow er site  could cause with s ta te  
rip arian  rig h ts  ap pu rten an t to a s ta te  park, 
un in te rest sim ilar to  federal reserved  w a te r 
righ ts. Id. a t  221. T he  co urt re jected  these  
argum ents , explaining th a t these “inchoate 
and  incorporeal" rig h ts  did not constitute 
“title ." Id. a t  224-25.

[21] O ur conclusion th a t the  navigational 
se iv itu de  and  reserved  w a te r rig h ts  a re  not 
in te re s ts  to  which th e  U nited S ta tes holds 
title  m ay ra ise  the  question  of w hat Congress 
in tended  w hen it included “in te rests"  in 
“lands” o r "w aters ,” " th e  title to which is in
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the  United S tates,"  w ithin A N IL C A 's defini­
tion of "public lands." See  A N IL C A  
§§ 102(1M3), 16 U.S.C. §§ 3102(1)—(3). A 
logical an sw er is th a t  the  w ord  " in terests"  
w as intended to cover possesso ry  in te rests  
le sse r than fee in te re s ts  such as leases, as 
th e re  is considerable au th o rity  th a t  title  can 
bn held to such in te re s ts . Sec, e.g., Shingle- 
tan, 133 S .E .2d a t 189; E a s t N nrriton , 650 
A.2d at 1171.

A b ro ader read ing  would conflict w ith the  
c lear s ta tem en t doctrine, which is the th ird  
g round underlying o u r ru ling  on the naviga­
ble w aters issue. T h e  clear s ta te m e n t doc­
trin e  "counsels th a t a . . .  co u rt should not 
apply  a federal s ta tu te  to  an  a re a  of tra d i­
tional s ta te  concern unless C ongress has a r­
ticulated its desire  in c lear and  definite lan­
guage to a lte r the  delicate balance betw een 
s ta te  and federal pow er by application o f tiie 
s ta tu te  to th a t a rea ."  H .J. Inc . v. N o r th ­
western Bell Tel. Co., 954 F .2d 485, 495 n. 6 
(8th Cir.) (quoting T affct v. S ou thern  Co., 930 
F .2d 847, 851 (11th C ir,1991), vacated on 
other grounds a nd  reli'g granted, 958 F.2d 
1514 (11th Cir.), on re h ’g  en banc, 967 F.2d
1483 (11th Cir.), cert, denied, —  U .S .  ,
113 S.Ct. 657, 121 L .E d ^ d  583 (1992)), cert, 
denied, 504 U.S. 957, 112 S .C t. 2306, 119 
L .Ed.2d 228 (1992). T he doctrine  m eans 
th a t  "(i]f C ongress in tends to a l te r  the ‘usual 
constitutional balance betw een the S ta tes  
and  the F ederal G overnm ent,' i t  m ust m ake 
its intention to do so ‘unm istakably  c lear in 
th e  language o f the  s t a tu te . '” C alifornia  
S ta te  BiL o f  O ptom etry  v. F edera l Trade  
C o m m ’n, 910 F.2d 976, 981 (D.C.Cir.1990) 
(quoting W ill v. M ichigan  D ep't o f  S ta te  
Police\ 491 U.S. 58, 65, 109 S .C t  2304, 2309, 
105 L.Ed.2d 45 (1989)); see a b o  B F P  v.
R eso lu tion  T rus t Corp., —  U.S. -------,
---------------- , 114 S .C t. 1757, 1764-66, 128
L .Ed.2d 556 (1994). T he  doctrine applies “in 
circum stances in which th e  language o f a 
s ta tu te  o r its legislative h istory  provide som e 
indication of am biguity.” C o un ty  o f  S u ffo lk  
v. L ong  Is la n d  L ig h tin g  Co., 907 F.2d 1295, 
130G (2d Cir.1990).

In  this ease, A N IL C A 's definition of "pub­
lic lands” would have to be viewed as am big­
uous before i t  could be in te rp re ted  as cover­
ing  the navigational serv itude o r reserved

w a te r  rig h ts. Defining "public lands" as w a­
te rs  sub jec t to  the  navigational serv itude or 
re se rv ed  w a te r  rig h ts  would allow the  federal 
governm ent to  reg u la te  hun ting  and fishing 
in navigable w aters . S ta tes  have trad itional­
ly had th e  pow er to govern hun ting  and 
fishing in th e ir  navigable w aters . Regulation 
of hun tin g  and  fishing is a  trad itional concern 
o f th e  s ta te s . See Coffee, 556 P.2d a t  1194; 
D a n ie lso n  427 P.2d a t  691. C ongress has 
no t ex pressed  in unm istakably  c lear language 
a  d e sire  to a l te r  th is  traditional allocation of 
s ta te  and federal pow er.

T h e  fourth  basis for our decision on this 
m a tte r  is th a t, even assum ing the navigation­
al serv itud e  o r reserved  w a te r righ ts a re  
in te re s ts  to which th e  U nited S ta tes holds 
title , the  land m anagem ent au th o rity  which 
the  federal governm ent obtains through  
th e se  in te re s ts  is lim ited by the purposes of 
the  in te re s ts . T he pow er any easem ent, s e r ­
v itude, o r s im ilar p ro perty  in te re s t gives to 
its h o lder is lim ited by  the  in te rest's  purpose. 
See, e.g., S o u th e rn  Pac. Co. v. C ity  o f  S a n  
Frartcbco, 62 Cal.2d 50, 41 C nl.R ptr. 79, 396 
P.2d 383, 386 (196*1); B en no  v. Central L a ke  
C o un ty  J o in t A c tio n  W ater A gen u, 242 111. 
App.3d 306, 182 IlI.Dec. 522, 526, 609 N .E .2d 
1056, 1060 (IU.App.), appeal •tied, 151 
Ill.2d 561, 186 IlI.Dec. 378, 616 N .E .2d 331 
(1993). F o r exam ple, an casem en t giving a 
person  the  r ig h t  to cross over another's  p rop­
e rty  for nccess to h is own land does not 
c re a te  a  r ig h t to use th e  p ro perty  sub ject to 
th e  easem en t for any  o ther purpose.

[22 ,23] Likewise, th e  navigational serv i­
tu d e  only gives the  U nited S ta te s  th e  pow er 
to regu la te  navigable w aters for navigation 
purposes w ithou t owing com pensation, 
Boone, 944 F .2d  a t  1493-94; it  does no t 
p e rm it federal regulation  of hunting  and fish­
in g  in  navigable w aters . Sim ilarly, the r e ­
se rved  w a te r rig h ts  doctrine only g ran ts  to 
the  governm en t the  rig h t to e ith e r exclude 
o th e rs  from approp ria ting  w ater which feeds 
a  governm ent reservation  o r to use a  lim ited 
volum e of w a te r  in o rd e r to se rve  the federal 
land reserved . See Cappaert, 426 U.S. a t  
135,143, 96 S .C t. a t  2068, 2071-72; A rizon a , 
373 U.S. a t  6 0 0 -01 ,83  S .C t. a t  1497-98. T he 
doctrine  does n o t provide the federal govern-

T O T E M O F F  v. STA TE
Cite os 905 P.2d 954 (Almira 1995)

m ent w ith p lenary  pow er over a body o f ence. See id. a t  552-54 
w ater.
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[24] F ifth , n e ith er the  navigational se rv i­
tud e  pow er to reg u la te  for navigation p u r­
poses nor th e  power to reserve w a te r rig h ts  
can g ra n t the federal governm ent jurisdiction  
to m anage hunting  and  fishing in navigable 
w aters . T he two pow ers a re  over navigation 
and w ater, n o t fish and  game.

T h e final reason  fo r our ru ling  on the 
navigable w aters issue concerns reserved  w a­
te r  rig h ts  only. Em ploying th e  reserved  w a­
te r  righ ts doctrine to define the  geographic 
scope of navigable w a te rs  covered by A N IL ­
CA would be highly im practical, perhaps 
even impossible, [t would firs t requ ire  the 
federal agencies adm inistering  A N ILC A  to 
determ ine the  p rim aiy  purpose o f each fed­
eral land reservation  in Alaska a t  the tim e 
the  resciva lion  vva created . See N ew  M e x i­
co, 438 U.S. a t  702, 713-15, 98 S .C t. a t  3015, 
3020-22. T hen, the federal agencies would 
have to  ascertain  the am ount o f w a te r neces­
sa ry  to fulfill the p rim ary  purpose of the 
reservation . See Cappaert, 426 U.S. a t  141, 
96 S .C t. a t  2070. A itcrvvards, the  agencies 
would have to somehow convert th a t am ount 
o f w a te r into  a  surface a rea  o f w a te r consti­
tu ting  "public lands" u n d er A N ILC A . T his 
la s t s tep  could be especially difficult, because 
reserved  w a te r rights rep re sen t the  rig h t to 
use a  se t volume o f w ater o r to p reven t 
o th e rs  from appropria ting  w a te r, and not 
specific geographic a reas  around whicli p rop­
e rty  linns m ay be draw n. C ongress could 
not have in tended  to c rea te  such n com plicat­
ed an d  uncerta in  reg u la to ry  schem e.

D espite acknow ledging tha t it w as “im- 
posfing] an ex trao rd inary  adm inistrative b u r­
den on federal agencies," the N in th  C ircuit 
held in K atie  John  th a t reserved  w a te r 
rig h ts a re  in te re s ts  in land to which the  
federal governm ent has title fo r  A N ILC A  
purposes. 54 F .3d a t  554. The co urt's  hold­
ing w as based  on two grounds. F irs t, the  
court believed tha t the position taken  by the  
federal agencies th a t reserved  w a te r rig h ts  
do define the  scope o f A N ILC A  w as a  re a ­
sonable agency in terp re ta tio n  owed defer-

Second, the court 
feared underm ining  C ongress ' in ten t to pro­
tec t subsistence fishing. See id. a t  552. 554. 
In our view, ne ith er o f these considerations 
justifies the  court's  holding.

W e apply federal law  on deference in de­
term ining  w h e th er deference is owed to a 
federal agency 's legal position. U nder fed er­
al deferenre  law, the  K atie  John  court should 
not have d e ferred  to the  federal agencies’ 
position on th e  m eaning  of A N IL C A 's defini­
tion of “public lands." See  id. a t  554. This 
position was first adop ted  b y  the  federal 
governm ent a t  oral a rg u m en t before the  d is­
tr ic t court. Id. a t 552. P rio r to  that, the 
federal regu lations prom ulgated  p u rsu an t to 
A NILCA  and the  explanations n f those re g u ­
lations had rep ea ted ly  generally  excluded 
navigable w a te rs  from  th e  definition o f "pub­
lic lands.” See  36 C .F .R . § 242.3(b) (1994); 
57 Fed.R eg. 22,940, 22,911 (1992); 56 Fed. 
Reg. 29,310, 29,311 09911; 55 F ed .R eg. 27,- 
114, 27,115 (1990)/’

[25] The federal governm ent's new  posi­
tion tha t A NILCA  covprs navigable w a te rs  in 
which the U nited S ta te s  has reserved  w a te r 
rig h ts  is a  position taken  during  litigation, 
not a  regulation o r agency in terp re ta tion  th a t 
is owed deference. T he  federal govern­
m ent's new position has not hcen formalized 
in any  regulation. See  60 Fed.R eg. 31,5*12, 
31,5*12-13 (1995). Positions on in te rp re ta ­
tions o f s ta tu te s  adopted  by agencies during  
litigation which contrad ict ea rlie r regulations 
are  no t owed deference by  courts. See Wat- 
paw  v. C om m issioner, 47 F.3d 787, 790 (6th 
Cir.1995) (position announced by  federal 
agency in th e  course n f litigation owed no 
deference), I f  any  in te rp re ta tio n  is owed 
deference, it is the  in te rp re ta tio n  in the fed­
eral regulations tiia t A N IL C A  generally  does 
not apply  to  navigable w aters , no t the posi­
tion adopted in a litigation context. See id. 
(while litigation position n o t owed deference, 
agency’s ea rlie r  regulations m ay be entitled 
to som e deference); see also G eneral Elec.
Co. v. Gilbert, 429 U.S. 125, 142-46, 97 S.Ct. 
401, 411-13, 50 L .E d.2d 343 (1976) (C ourt

6. Certain navigable waters over submerged lands 36 C.F.R. 242.3(b); 57 Fed Reg. 22,940, 22.941
to which the United Slates holds title were in- (1492).
eluded in the dc6nilion of "public lands." Sec
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refuses to d efer to agency in te rp re ta tio n  con­
trad icting  previous, long-standing  in te rp re ta ­
tion and  follows ea rlie r in terp re ta tio n ).

[26] D eference is n o t due  to th e  new  
federal position for several o th e r  reaso ns. 
The definition of “public lands"  u n d e r A N IL -' 
CA is a pure question of s ta tu to ry  construc ­
tion. Sac Im m ig ra tio n  & N a tu ra liza tio n  
Sarv. v. Cardozar-Fomeca , 480 U.S. 421, 445 - 
46, 107 S.Ct. 1207, 1220-21, 94 I,.E d .2d  434 
(1987) (suggesting  th a t no deference o r less­
e r  degree of deference is due  to agency  
in terp retation  if  Issue before co u rt is p ure  
question of s ta tu to ry  construction). T h e  is ­
sue involves no technical agency  expertise . 
Sec T hom as Je fferson  U niv. v. S linlala, —
U.S. ------ , -— -, 114 S .C t. 2381, 2387, 129
L.Ed.2d 405 (1994) (deference m ore w a rra n t­
ed w hen in terp re ta tio n  involves technical 
agency expertise). T he federal agencies’ po­
sition is not a  long-standing  one. See B ow en  
v. A m erica n  Hasp. A ss 'n , 476 U.S. 610, 6*16 
n. 34, 106 S.Ct. 2101, 2122 n. 34, 90 L .E d.2d  
584 (1986) (if agency in te rp re ta tio n  is n e ith e r 
consisten t nor longstanding , th e  d eg ree  of 
deference it  dese iv es is sub stan tia lly  d im in­
ished). M ost im portan tly , th e  recen t federal 
in terp retation  is not a  reasonable , p erm issi­
ble construction o f A N JLCA , fo r the  num er­
ous reasons given earlier. See N a tio n a l  
R.R. Passenger Corp. v. B oston  & Me. Corp., 
503 U.S. 407, 418, 112 S .C t. 1394, 1402, 118 
L .Ed.2d 52 (1992) ("a review ing co u rt need 
not accept an in te rp re ta tio n  which is u n re a ­
sonable"); Chevron, U .S.A., Inc. v. N a tu ra l  
Resources D efense Council, Inc., 467 U.S. 
837, 843, 104 S .C t. 2778, 2781-82, 81 L .E d.2d  
694 (1984) (deference m ay be  given to agency  
in terp retation  only  if it  is based  on p erm issi­
ble construction o f sta tu te ).

W e also respectfu lly  d isag ree  w ith the  con­
clusion of the court in K a tie  J o h n  th a t u tiliz­
ing received  w a te r rig h ts  to  define the  scope 
o f A N ILC A  is necessary  to  fulfill C ong ress’ 
in ten t to p ro tect subsistence fishing. T he 
court noted th a t C ongress in tended  A N IL C A  
to p ro tec t subsistence uses, th a t  subsistence 
uses include subsistence fishing, an d  th a t

7. The area encompassed In die regulation defin­
ing ANILCA's scope is substantial. It Includes, 
to name only the largest areas, the Arctic Ocean 
watershed from the Canadian border to Cape

subsistence fishing has trad itionally  taken 
place in navigable w ate rs . 54 F .3d a t  552. 
T he co u rt then  sta ted , "Thus, we have no 
doub t th a t  C ongress in tended  th n t public 
lands include a t  le a s t som e navigable wa­
te rs ."  Id. T he co u rt la te r sta ted  th a t ru ling  
th a t  n e ith er th e  navigational serv itude  nor 
reserved  w a te r rig h ts  constitu te  in te re s ts  to 
which th e  U nited S ta te s  bolds titie  fo r A N ­
ILC A  purposes ‘Would underm ine congres­
sional in te n t to p ro tec t and  p rrv id e  th e  op­
po rtu n ity  fo r subsistence fishing.” Id. a t  
55*1.

H ow ever, the  definition of "public lands" in 
th e  federal regu la tion s issued p u rsu an t to 
A N IL C A  does include navigable w a te rs  over 
sub m erged  lands owned by th e  U nited 
S ta tes . Sec  36 C .F .R . § 242.3(b); 57 Fed. 
Reg. 22,940, 22,941 (1992).’ M oreover, som e 
sub sistence  fishing takes place in non-naviga- 
b le w a te rs  which a re  "public lands." Sec, 
e.g., Q uinhagak, 35 F .3d a t  391. T herefo re , 
fulfilling C ongress ' in ten t to provide an op­
p o rtu n ity  for subsistence fishing does not 
req u ire  ru lin g  th a t  reserved  w ate r rig h ts  de­
fine ‘‘public lands" und er A NILCA .

[27 ,28] B ecause the  S ubm erged  L ands 
A ct of 1953 specifically gives s ta te s  au thority  
over fish and an im als in navigable w a te rs  and 
precludes the navigational servitude o r  re ­
served  w ate r r ig h ts  from being used to  erode 
th a t au tho rity , because the navigational se r­
v itude and  re se rv ed  w a te r rig h ts  a re  not 
in te re s ts  to  which title  can be held, because 
o f the  c lea r s ta te m e n t doctrine, because the 
navigational serv itude  and  reserved  w ater 
rig h ts  a re  lim ited in te re s ts  which do n o t give 
th e  federal governm en t pow er over navigable 
o r reserved  w a te rs  unre la ted  to tho se  in te r­
ests , and  fo r th e  o th e r reasons discussed 
above, w e hold th a t  navigable w a te rs  a re  
generally  no t "public lands” u n d e r A N ILC A . 
T herefo re , A N IL C A  does n o t cu rta il the 
S ta te ’s au th o rity  to  reg u la te  hun tin g  and 
fishing in navigable w aters , and  the S ta te  has 
crim inal ju risd ic tio n  over Totemoff.

Lisbournc on the Chukchi Sea, and virtually all 
of the Aleutian Islands. See 36 C.F.R.
§ 242.3(b)(1), (4),

T O T E M O F F  v. STATE
Cite os 905 P.2d 954 (Aln.ka 1995)
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As th e  S ta te  has the rig h t to prosecute 
Totem off, we proceed to consider h is s ta te  
law defense. Totem off argues th a t the  reg u ­
lation prohib iting  spotligh ting  is invalid be­
cause th e  Board o f Game failed to consider 
th e  im pact of the  regulation on subsistence 
hunting  a t  its adoption. Both the d is tric t 
court and  th e  co u rt of appeals held th a t S ta te  
v. E luska, 724 P.2d 514 (Alaska 1986), p ro­
hibited T otem off from challenging the  regu ­
lation in a crim inal proceeding. See T otem ­
off, 866 P.2d a t  129. In  addition, th e  S ta te  
arg u es th a t  AS 16.05.259, a  s ta tu te  entitled 
"No S ubsistence Defense,” p revents Totem ­
off from  challenging the regulation.

A. Eluska.

Both low er courts m isin terpreted  Eluska. 
In  th a t case, E luska, the  defendant, killed a 
d e er ou t o f season. T here  w ere no subsis­
tence regu lations sep ara te  from the  general 
hun ting  regulations. E luska defended 
ag ain st prosecution on the  grounds th a t he 
wan h u n tin g  for subsistence purposes, tha t 
the  B oard  had violated its  s ta tu to ry  duty to 
adop t subsistence regulations, and tha t 
therefo re  his actions w ere lawful. 724 P.2d 
a t  514. T he co u rt o f appeals accepted his 
defense. T he co urt held th a t A laska law 
gave subsistence u se rs  a  r ig h t to hun t for 
subsistence purposes. T he court ru led  th a t 
in a reas  w here  th e  Board o f Game failed to 
adop t regu lations perm itting  subsistence 
hunting, a person  charged with violating 
hunting  laws could defend on the basis tha t 
he w as hun ting  for subsistence. Id. a t  515.

W e reversed , citing AS 16.05.920(a), which 
prohib its taking  any  gam e unless perm itted  
by s ta tu te  o r regulation. W e observed tha t 
no A laska s ta tu te  o r constitutional provision 
gave p ersons th e  rig h t to hunt for subsis­
tence in the  absence of regulations au thoriz­
ing  such hunting , and noted th a t th e  decision 
o f the co u rt of appeals would have perm itted  
unregu lated  hun ting  in a reas  w here the 
B oard failed to adop t regulations authorizing 
subsistence hunting. Id. W e cited one of 
o u r ea rlie r decisions, U nited  S ta tes Sm elting , 
R e fin in g  & M in in g  Co. v. Local B o und ary  
C om m ission , 489 P.2d 140 (Alaska 1971), ex-
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plaining th a t  th e  ease held th a t “agency  ac­
tion taken  w ithou t first, com plying w ith a 
s ta tu to ry  requirem ent, may be invalid,” not 
th a t  "an agency 's failure to ac t in accordance 
witli a  s ta tu to ry  req u irem en t m eans tha t 
those w ho a re  reg u la ted  by tlm  agency  may 
ac t as though they  w ere  nnl regulated."  
E luska , 724 P.2d a t  516.

E luska  only held th a t a  person m ay  not. 
hun t for subsistence purposes w ithout reg u ­
lations au thorizing  the  person to do so. It 
did not ru le  th a t a subsistence h u n te r  may 
no t defend against, crim inal prosecution on 
th e  g rounds th a t th e  regulation the h u n te r  is 
charged  w ith  violating is prncedurally invalid. 
U nlike the  defendan t in E luska, Totem off 
d isputes the  validity of a specific regulation. 
T herefo re , we hold th a t E luska  does n o t bar 
T o tem offs defense.

B. A laska  S ta tu te  16.0S.2tin

A fter th e  court o f appeals ' decision in 
E luska  w as announced, but before w e pub­
lished o ur decision in the  case, the legislature 
adopted AS 16.05.259. See Bohhy v. A laska, 
718 F .oupp. 764, 785 (D.AJaska 1989). Alas­
ka S ta tu te  16.05.259 sta te s , “In  a prosecution 
fo r the tak in g  nf fish n r gam e in violation o f a 
s ta tu te  o r  regulation , it  is no t a defense tha t 
th e  taking  was done for subsistence uses."

A rguing that. AS 16.05.259 prohibits To- 
tem nff from  challenging the spotligh ting  Inin, 
the S la te  relies on a  passage from a Senate 
Com m ittee on R esources re p o rt on (lie legis­
lation which contained AS 16.05.259. In  its 
en tire ty , th a t  passage reads:

[Alaska S ta tu te  16.05.259] s ta te s  tha t in 
a  prosecution for the  tak ing  of fish or 
gam e in violation o f a  s ta tu te  n r regulation , 
it  is not a  defense to the  charge th a t the 
taking  was done for subsistence use. This  
section requires a person who disagrees  
w ith  a hoard ac tion  or sta tu te  to seek to 
correct tha t ac tion  n r s ta tu te  through ap ­
peal, petitions fo r  reconsideration, cn ia l 
action, etc, ra ther  than  p erm ittin g  the per­
son  to violate the sta tu te  n r regula tion  and  
claim  subsistence a s a defense. T h is elim -
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ina tes the  "subsistence d efense" as arose 
in  the E lu ska  a n d  Skitse**1 eases.

This section does no t effect [sic] AS 
16.05.930(b) which allows people to  take  
fish and gam e in case o f em ergency. T h is  
section is  also no t in ten ded  to l im i t  a  
persons [sic] a b ility  to challenge a  regu la ­
tio n  tha t is unreasonable in  its  term s o r  

fa i ls  to provide a  reasonable o p p o rtun ity  
to sa tisfy  subsistence "ses a s  required  in  
proposed A S  16.05.2i '*1. An exam ple 
m ight be  a  hunting season  on caribou th a t 
was open in a p a rticu lar a re a  before o r 
a f te r  the caribou m ig ra ted  th rough  the  
area, but w as closed w hile th e  caribou 
w ere in th e  area. Such a  regu lation  would 
be unreasonable on its  face and  would fail 
to provide a  reasonable opportun ity  for 
subsistence uses a s  req u ired  by AS 
16.05.258(c).

S enate  C om m ittee on R esources, R E : S C S  
f o r  C S fo r  H B  2S8 (Resources) “A n  A c t  
rela ting  to the tak in g  o f  f is h  a n d  gam e fo r  
subsistence a n d  personal use; a n d  provid ing  
f o r  a n  effective date"  8 -9  (M arch 12, 1986) 
(em phasis added). T he  re p o rt shows th a t 
AS 16.05.259 was designed to undo the  court 
o f appeals’ decision in E luska.

H owever, th e  re p o rt is also som ew hat con­
tradictory . I t  firs t s ta te s  th a t th e  law  re ­
q u ires a person who d isag rees w ith  a  B oard 
action to seek to co rrec t th a t  action through  
adm inistrative m eans, not a challenge in a 
crim inal prosecution. I t  then  s ta te s  th a t it  
does not prohibit a  person  from contesting  a  
regulation in a  crim inal proceed ing  on th e  
basis th a t the  regu lation  is unreasonab le  o r 
fails to provide a reasonable opportunity  to 
satisfy  subsistence uses.

[29] These co n trad icto iy  p assag es sug ­
g e s t th a t u n d e r AS 16.05.259 a  subsistence 
h u n te r may challenge a regulation  in a  crim i­
nal case only on the  g rounds th a t  th e  regu la­
tion is unreasonable o r  fails to  provide an 
opportunity  to satisfy  subsistence needs, b u t 
no t on o ther grounds. B u t such a  read ing  
canno t be justified  by th e  plain language o f 
the  sta tu te . Legislative h is to ry  m ay  n o t be8. Slate v. Skuse. No. 3KNS-85-1 II I  Cr. (Alaska 

DIsI.Cl., January 17, 1986), was a district court 
decision similar to the court of appeals' decision 
In Eluska. In Skuse, the defendant was fishing 
for subsistence in an area where no regulation

used  to legisla te  deta iled  rules th a t  canno t be 
su p p o rted  by a  s ta tu te ’s explicit language. 
Cf. M a d iso n  Galleries, Ltd. v. U n ited  S ta tes, 
870 F .2d 627, 629-30 (F ed .C ir.l 989).

A s th e  com m ittee’s  re p o rt is  no t particu ­
larly  helpful, w e look to AS 16.05.259’s  lan ­
gu ag e  and  to th e  fact th a t it w as passed  to 
undo th e  co u rt o f appeals ' decision in E lu s k a  
in o rd e r  to  divine th e  s ta tu te 's  m eaning. 
T he plain  lang uage  o f A S 16.05.259 does no t 
b a r challenges to  the  validity o f a  regulation  
such as 6 AAC 92.080(7), which governs 
m eans o r m ethods o f subsistence hunting . 
T he law  sim ply s ta te s , ‘‘In  a prosecution fo r 
the tak in g  o f fish o r gam e in violation n f a 
s ta tu te  o r regu lation , i t  is no t a  defense th a t 
th e  tak in g  w as done fo r subsistence uses.” 
This only  m eans, as we held in E luska , th a t 
unau thorized  h u n tin g  does no t becom e lawful 
because it is subsistence hunting. T he s ta t­
u te  does no t s ta te  th a t a  subsistence h u n te r 
m ay n o t challenge th e  validity o f a  m eans o r 
m ethods regu lation  u n d e r which the  h u n te r 
is p rosecuted .

[30] F u rth e rm o re , deciding th a t  a  subsis­
tence h u n te r  m ay  con test the validity  o f a 
regu lation  u n d e r which the  h u n te r  is p ro se ­
cuted is  consisten t w ith  a  recen t decision of 
ours, S ta te  v. P alm er, 882 P.2d 386 (A laska 
1994). The d efendan t in P a lm e r  w as 
charged  w ith  vio lating  th e  b ag  lim it in  a  
regu lation  govern ing  subsistence hun ting  of 
caribou. Id. a t  386. W e held th a t  while p a r t  
o f th e  regu lation  m ay have been invalid, the  
d e fen dan t could be p rosecuted  because th e  
poten tia lly  invalid portion of th e  regulation  
w as severab le  from  the  portion o f th e  reg u la ­
tion contain ing  th e  bag  lim it. Id . a t  389. No 
suggestion  w as m ade in P a lm er  th a t  E lu sk a  
o r A S  16.05.259 prohib ited  the  defendan t, a 
subsisten ce  h u n te r, from  challenging the  re g ­
ulation u n d e r w hich he was charged .

[31] Since E lu s k a  and  AS 16.05.259 w ere 
in ten ded  only to  p rev en t h u n te rs  who took 
gam e in th e  absence o f anv  regulation  au th o ­
riz ing  them  to  do so from  claim ing a  subsis­
tence defense, w e hold th a t n e ith e r E lu sk a

permitted subsistence fishing. Slip op. at 6.
The court accepted the defendant's subsistence 
defense and granted his motion for prcjudgmcnt 
acquittal. Id. at 7.
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nor A S 16.05.259 p rohib it T otem off from con- (3) establish ing  the  m eans and  methods,
te s tin g .th e  validity o f th e  spotligh ting  ban. em ployed in the pursu it, cap tu re , and

tra n sp o r t  of gam e . . .  j

C. B oard 's  F ailu re  to C onsider Im p act 
on Subsistence

W e now reach  the m erits  o f Tntem ofTs 
challenge to th e  regulation . T otem off argues 
th a t th e  regulation  bann ing  tak ing  of gam e 
with th e  aid o f an  artificial light is not valid 
because the B oard did n o t consider w hether 
the regulation  w as app rop ria te  fo r subsis­
tence hun ting  w hen it  w as adopted. Totem ­
o ffs  a rg u m en t is based  on fo rm er AS 
16.05.258(c), which s ta ted  in re lev an t p art: 
“The boards shall adop t . . .  subsistence 
hun ting  regulations for each . . .  population 
for which a  hm-veatable portion  is determ ined  
to ex ist [consisten t w ith  su stained  yield]." 
U nder fo rm er AS 16.05.258(f), subsistence 
takings w ere  “su b jec t to reasonable  regula­
tion o f seasons, catch o r  bag limits, and 
m ethods and m eans." In  addition, AS 
16.05.255 provides in re levan t p art:

(a) T he B oard of G am e m ay ad op t reg u ­
lations it considers advisable in accordance 
w ith AS 4-1.62 (A dm inistrative P rocedure  
A ct) for

9. 5 AAC 92.080 provides:
The following mclliods of inking gome ore pro­
hibited:

(1) by shooting from, on, or across a high­
way;

(2) with the use of any poison, except with 
the written consent of the board;

(3) knowingly, or with reason to know, with 
the use of a helicopter in any manner, includ­
ing transportation to, or from, the field of any 
unprocessed game or parts of game, any hunt­
er or hunting gear, or any equipment used in 
the pursuit or retrieval of game; this para­
graph docs not apply to transportation of a 
hunter, hunting gear, or game during an emer­
gency rescue operation in a life-threatening 
situation;

(4) unless otherwise provided in this chap­
ter, from a mechanical vehicle, or front a mo­
tor-driven boat or snowmachinc unless the mo­
tor has been completely shut off and the prog­
ress from the motor’s power has ceased, except 
that a motor-driven boat may be used to take 
caribou in Units 23 and 26, a snowmachinc 
may be used to take caribou in Unit 23, and a 
motorized vehicle may be used to take game as 
described in (10) of this section:

(10) regu lating  sp o rt hunting and su b ­
sistence hun ting  as needed  for the  conser­
vation, developm ent, and utilization of 
gam e.
As noted, the  challenged regulation, 5 AAC 

92.080(7), p rohibits the taking  of gam e with 
the use o f  an artificial light.’ T his prohibi­
tion applies sta tew ide to both subsistence 
and general hun 'm g. 5 /VAC 92.001 sta tes: 
“ E xcept as specifically provided otherw ise, 
the regulations in this ch ap te r apply  s ta le - 
wide to  subsistence hunting , general hunting, 
and trapping, as applicable."

Totem off a rgues th a t  th e  artificial light 
regulation is invalid because the Board of 
Game did not hold a h ea lin g  to d e ten n in e  
w heth er the  regulation w as suitable for appli­
cation to subsistence hunting. He argues 
tha t o u r decision in Sla te  v. M arry, 836 P.2d 
358 (Alaska 1992), holds th a t the Board of 
Game must, conduct “consistency hearings” 
to d eterm ine the  suitability  of m eans and 
m ethods prohibitions to subsistence hunting. 
The S ta te , by contrast, a rg u es th a t th e  regu ­
lation is p resum ed to have been validly enact­
ed and nothing in the  record  reb u ts  this 
presum ption. F o r  the reasons th a t  follow,

(5) with the use of an aircraft, snowma- 
chine, motor-driven boat, or other motorized 
vehicle for the purpose of driving, herding, nr 
molesting game;

(6) with the use or aid of a machine gun, set 
gun, nr a shotgun larger than 10 gauge;

(7) with the aid of a pit, fire, artificial light, 
radio communication, artificial salt lick, explo­
sive. barbed arrow, bomb, smoke, chemical, or 
a conventional steel trap with a jaw spread 
over nine inches; however, the "conibear" 
style trap with a jaw spread of less than 11 
inches may be used;

(8) with a snare, except for taking an unclas­
sified game anintal, a furbenrer, grouse, hare, 
or ptarmigan;

(!Q) from a tnolorizcd land vehicle; except 
that in those portions of Units 7 and 15 within 
the Kenai National Wildlife Refuge, a motor­
ized land vehicle may be used to take game by 
a person with physical disabilities, as defined 
In AS 16.05.940, who requires a wheelchair for 
mobility, tie ler authority of a permit issued by 
litc department and in compliance with Kenai 
National Wildlife Refuge regulations.
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w e accept the  S ta te 's  a rg um en t and re je c t 
Totem offs.

T he procedures fo r adop ting  regu lations 
a re  se t forth In the  A dm inistrative P rocedure  
A ct (APA) a t  AS 4-l.fi2.180-.290. T he A PA  
requ ires  th a t notice o f the proposed adoption 
o f a  regulation be published and  d issem inat­
ed th irty  days before adoption. AS 
44.62.190. T he notice m ust contain an  in for­
m ative sum m ary. AS 44.62.200(3). On the  
d a te  designated in the  notice the  agency  
m ust give each in te rested  person  " the  o ppo r­
tun ity  to p re sen t s ta tem ents, arg um en ts , o r 
contentions in w riting, w ith o r w ithout oppor­
tun ity  to p re sen t them  orally .” AS 
44.62.210(a).

A laska S ta tu te  44.62.100 provides th a t  
upon the filing of a certified  copy o f a reg u la ­
tion, reb u ttab le  p resum ptions a re  c rea ted  
th a t  "(1) it  w as duly adopted; (2) it w as duly  
filed and m ade available for public inspection 
a t  th e  day and hour endorsed  on it; [and] (3) 
all requ irem ents o f th is  ch ap te r an d  the  re g ­
u lations relative to th e  regulation  have been 
complied w ith .”

[32] Totem off implies th a t o u r decision in 
M o rry  requ ires a  h earing  in addition to th a t  
called for in AS 44.62.210(a). W e do not read  
th a t  case so broadly. A t issue  in M a rry  
w ere  regulations applicable to  brown b e a r  
hun ting  which requ ired  hun ters, am ong o th e r 
th ings, to purchase a  num bered, n on transfer- 
able tag  before hun ting  and to affix and  keep 
th e  tag  on th e  anim al a fte r it w as killed, and  
sealing  requ irem ents m andating  th a t  the  suc­
cessful h un te r keep th e  sldn an d  skull o f a  
b e a r  and have a  s ta te  official seal these  
p a rts . 836 P.2d a t  360. By contrast, the  
regulations did not p ro hib it le tting  the  b e a r 
m ea t ro t in the field. See id. a t  363.

T he  superio r court in M o rry  invalidated 
th e se  regulations. Id . a t  361. On appeal we 
affirm ed on two grounds. F irs t, w e accepted 
th e  appellees’ a rg u m en t th a t th e  regu lations 
in question w ere  trophy-hunting  regu lations 
no t appropria te  as subsistence hun ting  re g u ­
lations and th a t the regu lations tiius v iolated 
fo rm er AS 16.05.258(c), which req u ired  th e  
B oard  to ad op t subsistence hun tin g  reg u la ­
tions. Id. a t  363-64. W e sta ted  concerning 
th is point;

In  p a rticu lar, we find compelling the  fol­
low ing a rg u m en ts  which w ere advanced by 
M orry  and  Kwethink:

[w ]hntevcr the  'noncom m ercial, custom ­
a ry  and  trad itional uses’ s tand ard  o f the 
definition o f 'subsistence uses’ in AS 
16.05.940(30) m ay m ean, it  is plainly r e ­
lated to  non-trophy uses th a t  a re  'fo r 
d irec t personal o r fam ily consum ption as 
food, sh e lte r, fuel, clothing, tools o r 
tran sp o rta tion ,’ for the  ‘m aking and sell­
ing’ of handicrafts, and fo r ‘custom ary  
trad e , bartc-r o r slim ing .' T h ere  is no 
h in t th a t  hun ting  fo r trophies is a  subsis­
tence u s e ___

M any people, both  resid en ts  o f the 
s ta te  and  non-residents, h u n t grizzly 
b ears  fo r troph ies and leave the  m eat a t  
th e  kill s ite  . . .  B u t i t  is no t a sub sis­
tence use, and plaintiffs have contended 
th ro u g h o u t th a t  it  is m anifestly  u n rea ­
sonable to apply th e  reg u la to ry  regim e 
designed  to govern such trophy-hunting  
p ractices to  the uses in those places, 
such as K wethluk and A naktuvuk P ass, 
w here  brow n b ears  a re  hun ted  for the  
m ea t an d  raw  m aterials .

Id. (a lteration  in original).
A s an a lte rna tiv e  reason  for affirm ance, we 

held th a t th e  regulations w ere  adopted by 
th e  B oard in violation o f the A dm inistrative 
P roced u re  A ct. Id. a t  364. T he  appellees 
had arg ued  th a t  th e re  never w as n "APA 
ru lem aking  hearing , which would have p ro ­
vided a  record  d em onstrating  careful consid­
era tion  of th e  applicable subsistence Ian's."
Id. a t  363. T h e  S ta te  did not directly  ad ­
d re ss  th is contention and  thus m ade no effort 
to re fu te  i t  Id . W e accepted it  as a fact 
th a t  "no h earing  was ever held.” Id. a t  364.

O ur conclusion in M o rry  th a t th e  reg u la ­
tions w ere  invalid “on th e  ground th a t [they] 
w ere adopted  by the board  in violation o f th e  
[APA]," id. a t  364, contrad icts T o tem offs 
im plied assertion  th a t M o rry  im poses special 
h earing  req u irem en ts  beyond those called for 
by th e  A P A  W e do not so read  M orry.

”[0 ]n e  challenging an adm inistrative reg u ­
lation ’m u st show  . . .  a  substan tia l failure [to 
com ply w ith th e  APA] in o rd er to reb u t the  
presum ption  o f procedural validity.’ " Gil-
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boH v. S late, D ep't o f  F i3h & Game, 3 d  n f  
Fisheries, 803 P.2d 391, 394 (A laska 1990) 
(alteration  in original) (citing Chevron U.S.A. 
Inc. v. LeRcsche, 663 P.2d 923, 929 (Alaska 
1983)). T otem off has n o t offered any  evi­
dence th a t  5 AAC 92.080(7), the  an ti-spo t­
lighting regulation , o r 5 AAC 92.001, which 
applied the an ti-spotlighting  regulation to 
subsistence hunting, w ere invalidly adopted.10

[33] How ever, because the d is tr ic t court 
ru led th a t T o tem offs challenge w as barred  
by E luska , the  d is tric t court w as unable to 
inform  T otem off th a t lie had not p resen ted  
the kind of evidence necessary  for an  in­
form ed ru ling  on the valid ity  of th e  regu la­
tion, and to give Totem off an opportunity  to 
rem edy  the  deficiency in his p re-tria l motion 
challenging th e  regulation. As a  resu lt, it  
would be u n fa ir to ru le on T o tem offs a ttack  
on the  regu lation  w ithout giving T otem off an 
opportunity  to introduce evidence th a t th e  
p rocedures m andated  by  AS 44.62.180-.290 
w ere n o t followed w hen 5 AAC 92.001 n r 5 
AAC 92.080(7) w ere adopted. See U nion  O il 
Co. o f  C a liforn ia  v. S tate, Dep't o f  N a tu ra l  
Resources, 574 PJ2d 1266, 1272 (Alaska 1978) 
(challenger to regu lations given opportunity  
to p re se n t additional evidence on rem and, 
w here challenger lmd not had sufficient re a ­
son to  introduce evidence re lev an t to a ttack  
on regu lations in original proceedings below  
because of p rocedural h is to ry  o f case).

T he app ro p ria te  rem edy  is thus a  rem and 
to the  d is tric t court. I f  Totem off dem on­
s tra te s  on rem and th a t 5 /VAC 92.001 o r 5 
AAC 92.080(7) w ere adopted  w ithout Board 
compliance w ith AS 44.62.180-290, the  d is­
tric t co u rt should vacate T o tem offs convic­
tion and  dism iss th e  charges again st him. If  
T otem off fails to  m ake th e  requ isite  showing, 
the d is tr ic t c o u r t should allow his conviction 
to stand .

10. As noled, the regulations challenged in Morry 
deall not wldi die means of pursuit or capture of 
game, but with the handling of animal parts 
considered trophies. The artificial light regula­
tion does not suffer from the substantive defect of 
the Moiry regulations in that it is not a trophy- 
hunting regulation which is "manifestly unrca-

934 (Alaska 1993)
rv . C O N C L U SIO N  

W e hold th a t  the  S ta te  has jurisdiction  
over Totem off because it  has th e  pow er to  
enforce its  hun ting  and fishing laws ag ain st 
subsistence u se rs  on federal land, so  long as 
those laws do no t conflict, with federal laws 
o r regulations. T h ere  is no such conflict in 
th is case, since the re  is no federal r ig h t to 
em ploy custom ary  m eans and m ethods o f 
taking. W e fu r th e r hold th a t th e  S ta te  has 
jurisdiction  over T otem off because he violat­
ed A laska law in navigable w a te rs  above 
s ta te  lands and  A N ILC A  does n o t give the 
federal governm ent the  pow er to regu late  
subsistence hun ting  and fishing in such navi- 
gabie w aters.

W e R E V E R S E  the decision of the  co urt o f 
appeals th a t E luska  b a rs  Totem off from 
challenging th e  spotligh ting  regulation . 
A laska S ta tu te  16.05.259 also does not stop  
T otem off from contesting  th e  regulation . 
W e hold th a t th e  regulation is invalid und er 
M a n y  only if the Board failed to  comply 
w ith th e  requ irem en ts o f AS 44.62.1S0-.290. 
M o rry  does not impose a su bstan tiv e  hearing  
requ irem en t on the  B oard nnt. contained in 
the  A P A

W e REM A N D  this case  to the  distinct 
court for developm ent of th e  record  re levan t 
to T o tem offs procedural challenge to the  
spotlighting ban. I f  T otem off dem onstrate?  
th a t th e  Board did not comply w ith the  re ­
qu irem ents o f AS 44.62.180-.290 w hen it 
passed  5 AAC 92.001 n r 5 AAC 92.080(7), the  
d is tric t court should vacate T o tem offs con­
viction and dism iss the charges ag ain st him. 
O therw ise, the  conviction is to stand .

sonablc" in its application to subsistence hunt­
ing. See id. at 363. Reasonable grounds for 
applying the spotlighting bun to subsistence 
hunting include safety concerns associated with 
shots fired at night, preventing the wrong species 
from being taken, and making enforcement of 
bag limits easier.
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la n d s . S in c e  i t s  s e u w a rd  b o u n d a ry  is 
t h e  lo w  w a t e r  l in e  a lo n g  A la s k a 's  
c o a s t,  t h e  R a n g e  n e c e s s a r i ly  e n c o m ­
p a sse s  th e  tide lan d H . T h e  ju s ti f ic a tio n  
s t a te m e n t  a c c o m p a n y in g  th e  a p p lic a ­
t io n , w h ic h  d e s c r ib e s  t h e  h a b i t a t  o f 
v a r io u s  s p e c ie s  a lo n g  t h e  c o a s t  a n d  
b e n e a th  in la n d  w a te rs ,  f u r th e r  re ­
flec ts  a  c le a r  i n t e n t  to  w ith h o ld  s u b ­
m e rg e d  la n d s . A D e p a r tm e n t  o f I n te ­
r i o r  r e g u la t i o n  in  e f f e c t  w h e n  th e  
a p p lic a t io n  w as  filed  an d . w h en  C o n ­
g r e s s  p a s s e d  t h e  A la s k a  S ta te h o o d  
A ct o p e r a te d  to  " s e g r e g a te "  th e  lu n d s  
fo r w h ic h  t h e  a p p l ic a t io n  w as p e n d ­
ing . S ec tio n  file) o f  t h a t  A c t e x p re ss ly  
p re v e n te d  l a n d s  t h a t  h u d  b e en  " s e t  
a p u r t  u s  (a) r e f u g |e |"  f ro m  p a ss in g  to 
A la sk a . I t  fo llo w s th u t ,  b e ca u se  a ll  o f

t h e  l a n d s  c o v e re d  b y  t h e  1967  a p ­
p lic a tio n  h a d  b een  so  " s e t  a p a r t , ” th e  
U n i te d  S ta te s  re ta in e d  t i t l e  to  s u b ­
m e rg e d  la n d s  w ith in  th e  R an g e .

E x c e p t io n s  o f  A la s k a  o v e r r u le d ;  
e x c e p tio n  o f  U n ite d  S ta te s  s u s ta in e d ;  
S p e c ia l  M a s t e r 's  r e c o m m e n d a t io n s  
a d o p te d  to  th e  e x te n t  c o n s is te n t  w ith  
th e  C o u r t 's  o p in io n .

O 'C o n n o r , J . ,  d e liv e re d  th e  o p in io n  
o f  th e  C o u r t ,  in  w h ic h  S te v e n s ,  
K e n n e d y ,  S o u t e r ,  G in s b e r g ,  a n d  
D re y er , J J . ,  jo in e d , a n d  in  P a r t s  I, II, 
a n d  III o f  w h ich  R e h n q u is t , C. J .,  an d  
S c a l i a  a n d  T h o m u s ,  J J . ,  jo in e d .  
T h o m a s , J . ,  filed a n  o p in io n  c o n c u r ­
r i n g  in  p a r t  a n d  d is s e n t in g  in  p a r t ,  
in  w h ich  R e h n q u is t ,  C. J . ,  a n d  S ca lia . 
J . ,  jo in e d .

OPINION OF THE COURT

J u s t i c e  O 'C o n n o r  d e l iv e r e d  th e  
o p in io n  o f  th e  C o u r t.

(1a) T h is  o r ig in a l  a c tio n  p re s e n ts  a  
d i s p u te  b e tw e e n  t h e  U n i te d  S la t e s  
a n d  t h e  S t a t e  o f  A la s k a  o v e r  th e  
o w n e rs h ip  o f  s u b m e rg e d  la n d s  a lo n g  
A la s k a 's  A rc t ic  C o a s t. In  1979, w ith  
le a v e  o f  th e  C o u r t,  4 4 2  U S  937, fil L 
E d 2d 3 07 , 99  S  C t 2 876 , th e  U n ite d  
S tu t c s  filed  u b ill o f  c o m p la in t  s e t ­
t in g  o u t  a d is p u te  o v e r  th e  r ig h t  to  
o ffe r  l a n d s  in  th e  B e a u f o r t  S ea  fo r 
m i n e r a l  l e a s in g .  A la s k a  c o u n t e r ­
c la im e d , s e e k in g  a  d e c re e  q u ie t in g  i ts  
t i t l e  to  c o a s ta l  s u b m e r g e d  la n d s  
w ith in  tw o  fe d e ra l  r e s e r v a t io n s ,  th e  
N a tio n a l  P e t r o le u m  R e s e rv e -A la s k a  
a n d  t h e  A r c t i c  N a t i o n a l  W i ld l i f e  
R a n g e  (now  th e  A rc t ic  N a tio n a l  W ild ­
life  R e fu g e ) . T h e  C o u r t  a p p o in te d  a 

.S p e c ia l  M a s t e r .  4 4 4  U S  106 5 , 6 2  L 
E d  2d 747 , 100  S  C t 1005 (1980). Be­
tw e e n  1 9 8 0  a n d  1 9 8 6 , t h e  S p e c ia l  
M a s te r  o v e r s a w  e x te n s iv e  h e a r in g s  
a n d  b r ie f in g . B e fo re  u s  now  a r e  th e  
r e p o r t  o f  t h e  S p e c ia l  M a s te r  u n d  th e  
e x c e p t io n s  o f  t h e  p a r t i e s .  W e o v e r-
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ru le  A la s k a ’s e x c e p tio n s  a n d  s u s ta in  
t h a t  o f  th e  U n ite d  S ta te s .

I
A la s k a  a n d  th e  U n ite d  S ta te s  d is ­

p u te  o w n e rs h ip  u f  la n d s  u n d e r ly in g  
t id a l  w a te r s  off A la s k a 's  N o r th  S lope. 
T h e  re g io n  is  r ic h  in  o il, a n d  eu ch  
s o v e r e ig n  s e e k s  th e  r i g h t  to  g r u n t  
lou ses  for o ffsho re  e x p lo ra t io n  an d  to 
s h a r e  in  o il u n d  g a s  r e v e n u e s  fro m  
th e  c o n te s te d  la n d s .

[2, 3, 4a] S ev e ra l g e n e ra l  p r in c ip le s  
g o v e rn  o u r  a n a ly s is  o f  t h e  p a r t i e s ’ 
c l a i m s .  O w n e r s h i p  o f  s u b m e r g e d  
l a n d s — w h ic h  c u r r i e s  w i t h  i t  t h e  
p o w e r to  c o n tro l n a v ig a t io n ,  fish ing , 
a n d  o th e r  p u b lic  u se s  o f  w a te r — is a n  
e s s e n t i a l  a t t r i b u t e  o f  s o v e r e ig n ty .  
U ta h  D iu . o f  S ta te  L a n d s  v U n ite d  
S ta te s ,  4 8 2  U S  193, 195, 96  L Ed 2d 
162, 107 S  C t 2318 (1987). U n d e r  th e  
d o c tr in e  o f  L essee o f  P o lla r d  v H agan, 
3 H o w  2 1 2 , 2 28 -2 2 9 , 11 L  Ed 565  
(1845 ), n e w  S la t e s  a r e  a d m i t t e d  to  
th e  U n io n  on a n  " e q u a l  fo o tin g "  w ith  
t h e  o r ig in a l  13 co lo n ic s  a n d  succeed

to th e  U n ite d  S ta te s  
o f  n a v ig a b l e  w a t e r s  w i th in  t h e i r  
b o u n d a r ie s .  A l th o u g h  t h e  U n i te d  
S t a t e s  h a s  t h e  p o w e r  to  d i v e s t  a 
f u tu r e  S ta te  o f  i ts  e q u a l  fo o tin g  t i t le  
to  s u b m e r g e d  l a n d s ,  w e d o  n o t  
" l ig h tly  in f e r "  su c h  a c tio n . U ta h  Dio. 
o f  S ta te  L a n d s ,  su p ra ,  a t  197, 96  L 
Ed 2d 162, 107 S  C t 2318.

[5, 6] In U n ite d  S ta te s  v C a lifo rn ia , 
332 U S  19, 91 L E d  1 8 8 9 ,6 7 S C t  1658 
(1947) (C a lifo rn ia  I), w e d is tin g u ish e d  
b e tw e e n  s u b m e r g e d  l a n d s  lo c a te d  
sh o re w a rd  o f th e  low -w u te r lin e  a lo n g  
t h e  S l a t e 's  c o a s t  u n d  s u b m e r g e d  
la n d s  lo c a te d  s e a w a r d  u f  t h u t  l in e . 
O n ly  la n d s  s h o r e w a r d  o f  t h e  low - 
w u te r  l in e — t h a t  is, th e  p e rio d ic a lly  
su b m e rg e d  t id c lu n d s a n d  in la n d  n a v ­
igab le  w a te r s — p uss to a  S tu te  u n d e r  
th e  eq u a l fo o tin g  d o c tr in e . T h e  o r ig i­
n a l 13 co lo n ie s  h a d  no r ig h t  to lu n d s  
se u w a rd  o f  t h e  c o a s tl in e ,  a n d  n ew ly  
c re a te d  S ta te s  th e r e fo re  c a n n o t  c la im  
th e m  on a n  e q u a l  fo o tin g  r a t io n a le .  
Id ., a t  30-33, 91 L E d 1889, 67 S  Cl 
1658. A c co rd in g ly , th e  U n ite d  S ta te s  
h a s  p a r a m o u n t  s o v e r e ig n  r i g h t s  in 
su b m e rg e d  la n d s  se a w u rd  o f th e  low- 
w u te r  l in e .  I d . ,  a t  3 3 -3 6 , 91 L Ed 
1889, 67 S  C t 1658. In  1953, fo llow ing  
th e  C a li fo r n ia  I  d e c is io n .  C o n g re s s  
e n a c te d  t h e  S u b m e r g e d  L a n d s  A ct, 
67 S ta t .  29, 43 U SC  § 1301 el set/. |43  
U SC S §§ 1301 e t  Seq. |.  T h u t  A ct " c o n ­
f i rm e d "  u n d  " e s t a b l i s h e d "  S t a t e s '  
t i t le  to  a n d  in te r e s t  in  " la n d s  b e n e a th  
n av ig a b le  w a te r s  w ith in  th e  b o u n d a ­
r i e s  o f  t h e  r e s p e c t i v e  S t a t e s . "
§ 1 311 (a ). T h e  A c t d e f in e s  " l a n d s  
b e n e a th  n a v ig a b le  w a te i s "  to  in c lu d e  
b o th  la n d s  t h a t  w ou ld  o rd in a r i ly  p ass  
to  a S ta t e  u n d e r  th e  e q u a l  fo o tin g  
d o c tr in e  a n d  lu n d s  o v e r  w h ic h  th e  
U n ited  S ta te s  h a s  p a ra m o u n t  so v e r­
e ign  r ig h ts ,  b e n e a th  a  3 -m ile  b e lt  o f 
th e  te r r i to r ia l  s e a . § 1301(a). T h e  A ct 
e s s e n t i a l ly  c o n f i r m s  S t a t u s '  e q u a l  
foo tin g  r ig h t s  to  t id e la n d s  a n d  sub-

U N IT E D  S T A T E S  v A L A S K A
(1997) 138 L Ed 2d 231 

t i t l e  to  th e  b eds m e rg e d  la n d s  b e n e a th  in la n d  n a v ig a ­
b le  w a te rs ;  it  a lso  e s ta b l is h e s  S ta t e s ’ 
t i t l e  to  s u b m e r g e d  la n d s  b e n u a th  a 
3 -m ile  b e l t  o f  t h e  t e r r i t o r i a l  s e a ,  
w h ich  w ou ld  o th e rw is e  he h e ld  by th e  
U n ite d  S ta te s .  C a li fo r n ia  ex rul. S ta te  
L a n d s  C o m in 'n  v U n i te d  S ta te s , 457  
U S  273, 283, 73 L E d 2d 1, 102 S  C t 
2 4 3 2  (1982). T h e  A lu s k a  S ta te h o o d  
A ct e x p re ss ly  p ro v id e s  th a t  th e  S u b ­
m erg ed  L a n d s  A c t a p p l ie s  10 A lu sk a . 
r u b .  L. 85-50 8 , <j film ), 72  S ta t .  3-13 
(1958). A s a g e n e r a l  m a t t e r ,  th e n ,  
A la s k a  is  e n t i t l e d  u n d e r  boLh t h e  
e q u a l  fo o ting  d o c tr in e  a n d  th e  S u b ­
m e rg e d  L a n d s  A c t  to  s u b m e rg e d  
la n d s  b e n e a th  t id a l  a n d  in la n d  n a v i­
g a b le  w a te rs , a n d  u n d e r  th e  S u b ­
m e rg e d  L a n d s  A c t a lo n e  to  s u b ­
m e rg e d  la n d s  e x te n d in g  th r e e  m ile s  
se u w a rd  o f i ts  c o a s tl in e .

In  h e a r in g s  b e fo re  ' \64 S paciu l M a s­
te r .  th e  p a r t ie s  id e i. i.ied  15 ribsi!ic 
is su e s  fo r re s o lu tio n , wSk sJj v  o t r e a t  
in  th r e e  g ro u p s .  F i r s t ,  th e  
d is p u te d  th e  legal p r in c ip le s  g o v e rn ­
in g  A la sk a 's  o w n e rs h ip  n f  su b m e rg e d  
l a n d s  n e a r  c e r t a in  b a r r i e r  i s la n d s  
a lo n g  th e  A rc t ic  t 'o a s l .  S ec o n d , th e  
p a r t i e s  c o n te s te d  t h e  p r o p e r  le g a l 
c h a r a c te r iz a t io n  o f  p a r t ic u la r  c o as ta l 
f e a tu r e s ,  in c lu d in g  a  g ra v e l  a n d  ice 
f o r m a t io n  in  t h e  F ln x m a n  I s la n d  
c h a in  k n o w n  a s  D in k u m  S a n d s .  
T h ird , th e  p a r t ie s  d is p u te d  w h e th e r ,  
w h e n  A la s k a  b e c a m e  a S ta t e ,  t h e  
U n ite d  S ta tu s  r e t a in e d  o w n e rs h ip  o f 
c e r t a i n  s u b m e r g e d  l a n d s  lo c a te d  
w ith in  tw o  fe d e ra l  r e s e r v a t io n s ,  th e  
N a tio n a l  P e tro le u m  R e se rv e -A la s k a  
in  th e  n o r th w e s t  a n d  th e  A rc tic  N a ­
t io n a l  W ild life  R e fu g e  in  th e  n o r th ­
e a s t .  F or e a c h  re s e r v a t io n ,  th e  M a s­
t e r  c o n s id e re d  b o th  w h e th e r  th e  
s e a w a rd  b o u n d a ry  e n co m p a ssed  c e r ­
t a in  d is p u te d  w a te r s  u n d  w h e th e r  
p a r t ic u l a r  e x e c u t iv e  a n d  c o n g re s s io ­
n a l a c tio n s  p r e v e n te d  th e  la n d s  b e ­
n e a th  t id a lly  in f lu e n c e d  w a te rs  fro m  
p a ss in g  to  A la sk a  a t  s ta te h o o d .
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A rg u e d  M a rc h  30, 1992. D ecid ed  J u n e  19. 1992.

D e c is io n :  S ta te  " t a k e  t i t l e "  p ro v is io n  o f  L ow -L evel R ad io ac tiv e  W a s te  P olicy  
A m e n d m e n ts  A c t o f  1985 (42 U SC S  § 2021e(d)(2)(C l) he ld  to  v io la te  T e n th  
A m e n d m e n t,  h u t  to  be s e v e ra b le  fro m  re m a in d e r  o f Act.

SUMMARY
T h e  L ow -L evel R a d io a c tiv e  W a s te  P o licy  A m e n d m e n ts  A ct o f 1985 (42 

U S C S  §§ 2 02 1 b  e t  seq .) em b o d ied  a  c o m p ro m ise  w h e reb y  " s i te d "  s t a te s — th a t

S U B J E C T  O F  A N N O T A T I O N

B e g in n in g  o n  p a g e  957 , in f ra

S u p re m e  C o u r t ’s  c o n s tru c t io n  a n d  a p p l ic a t io n  o f  g u a r a n te e  c lau se  o f  
A rt ic le  IV , § 4 o f  F e d e ra l  C o n s ti tu t io n , p ro v id in g  t h a t  U n ite d  S ta te s  

w ill g u u ru n te c  s ta te s  r e p u b l ic a n  fo rm  o f  g o v e rn m e n t

S u m m a r ie s  o f  B rie fs ; N a m e s  o f  P a r t i c ip a t in g  A tto rn e y s , p 1064, in fra . 
120

N E W  Y O R K  v  U N IT E D  S T A T E S
(1382) 505 US 144, 120 L Ed 2d 120, 112 S Ct 2408 

is, s ta te s  h a v in g  low -level ra d io a c tiv e  w a s te  d isp o sa l s ite s— a g re e d  to ex ten d  
by 7 y e a r s  th e  p e rio d  in w h ic h  th e y  w ou ld  a c c e p t w a s te  from  " u n s i te d "  s ta te s , 
w hile th e  u n s ite d  s ta te s  a g re e d  to  en d  th e i r  re l ia n c e  on  th e  s ited  s ta te s  by 

• 1992. T h e  A c t re q u ire d  e a c h  s ta te  to  he re s p o n s ib le  for p rov id ing , e i th e r  
in d iv id u ally  o r  in  c o o p e ra tio n  w ith  o th e r  s la te s ,  fo r th e  d isp o sa l o f w aste s  
g e n e ra te d  w ith in  i ts  b o rd e rs , a n d  th r e e  ty p e s  o f  in c e n tiv e s  w e re  p rovided  to 
en co u rag e  s ta te  c o m p lian ce : (1) u n d e r  th e  " m o n e ta ry  in c e n tiv e s"  p rov isio ns 
of 42 U SC S  §§ 2021e(d)(l), 2021e(d)(2)(A), 2021e(d)(2)(B), s ited  s ta te s  w ere  a u ­
tho rized  to  c o lle c t a  s u rc h a rg e  fo r a c c e p tin g  w a s te  d u r in g  th e  7 y e a r  e x te n ­
sion, a n d  a  p o r tio n  o f th o se  su rc h a rg e s  w ou ld  go in to  a n  esc ro w  acco u n t he ld  
by th e  U n ited  S ta te s  S e c re ta ry  o f  E n e rg y  u n d  w ou ld  be p a id  o u t to  s ta te s  
w hich m e t a  s e r ie s  o f  d e a d lin e s  in co m p ly in g  w ith  th e i r  o b lig a tio n s  u n d e r  th e  
Act; (2) u n d e r  th e  "u cccss in c e n tiv e s"  p ro v is io n s  o f 42  U SC S § 2021e(e>(2), 
s ta te s  fa ilin g  to  com ply  w ith  th e  s t a tu to r y  d e a d lin e s  co u ld  he ch u rg e d  
m u ltip le  s u rc h a rg e s  by s i te d  s ta te s  for a c e r ta in  pe riod  a n d  th e n  d en ied  ac ­
cess a l to g e th e r ;  an d  (3) u n d e r  th e  " ta k e  t i t l e "  p ro v isio n  o f 42 U SCS 
§ 202leid)(2)(C), e a c h  s ta te  t h a t  fa ils  to p ro v id e  fo r th e  d isposa l o f  in te rn a l ly  
g en e ra ted  w a s te  hy u specific  d a te  m u st, u p o n  re q u e s t  o f  th e  w a ste 's  g e n e ra ­
to r o r o w n er, l a k e  t it le  to th e  w a ste , lie o b lig a te d  to la k e  possession o f (lie 
w uste, u nd  b eco m e liab le  fo r  a ll d a m a g e s  in c u r r e d  by th e  g e n e ra to r  o r o w n er 
us a c o n seq u en ce  o f  th e  s t a l e ’s f a i lu re  to ta k e  possessio n  p ro m p tly . T he  s iu te  
of N ew Y o rk  u n d  tw o  o f  its  c o u n tie s , s e e k in g  u d e c la ra to ry  ju d g m e n t th u t  th e  
A ct v io la ted  th e  F ed e ra l C o n s ti tu t io n 's  T e n th  A m e n d m e n t a n d  (lie C o n s titu ­
tio n ’s g u u ra n te e  c lau se  (A rt  IV, § 4 , g u a r a n te e in g  to th e  s la te s  a rep u b lican  
form o f g o v e rn m e n t) , tiled s u i t  u g a in s t  th e  U n ite d  S ta te s  in th e  U nited  S ta te s  
D istric t C o u rt fo r th e  N o r th e rn  D is tr ic t  o f  N ew  Y ork. T h e  D is tric t C o u r t 
d ism issed th e  c o m p la in t (757 F  S u p p  10), u n d  th e  U n ited  S ta le s  C o urt ot A p­
peals for th e  S eco nd  C irc u it  u th rm e d  (942 F 2 d  114).

On c e r t io r a r i ,  th e  U n ite d  S ta te s  S u p re m e  C o u rt a lfirm ed  in p a r t  an d  
reversed  in  p a r t .  In  a n  o p in io n  hy O ’Co n n o ii , J . ,  e x p re ss in g  th e  u n a n im o u s  
view o f th e  c o u r t  in  p a r t  (a s  to  p o in ts  1 a n ti 2 below ) a n d  jo in e d  in p a r t  las 
to po in ts  3-5 below ) by R E iiN q u isr, C h. J . ,  a n d  S c a lia , K e n n e d y , S o lh eh , 
and  T iio m a s , J J . ,  it  w as h e ld  t h a t  (1) th e  " m rin u tu ry  in c e n tiv e "  p rov is io ns 
w ere n o t in c o n s is te n t  w ith  th e  T e n th  A m e n d m e n t, b ecau se  (a) th e  s u rc h a rg e  
a u th o riz a tio n  w a s  u p ro p e r  e x erc ise  o f C o n g re s s ' a u th o r i ty  u n d e r  th e  C o n s ti­
tu tio n 's  c o m m e rce  c lau se  (A rt  I. § 8 , cl 3) to  a u th o r iz e  s ta te s  to b u rd e n  
in te rs ta te  c o m m erce , lb) th e  S e c re ta ry 's  co llec tio n  o f a  portio n  o f  th e  
su rc h a rg e s  w as  no  m o re  t h a n  a  fed e ra l ta x  on  in te r s ta te  com m erce , u n d  ici 
th e  d is tr ib u tio n  o f th e  e sc ro w  fu n d  w a s  a  p ro p e r  c o n d itio n a l ex erc ise  o f 
C ongress' a u th o r i ty  u n d e r  th e  C o n s ti tu t io n 's  sp e n d in g  c la u se  (A rt I, § 8, cl 
1); (2) th e  "a c ce s s  in c e n tiv e "  p ro v is io n s o f  th e  A ct d id  n o t v io la te  th e  T e n th  
A m en d m en t, b u t  r a th e r  re p re s e n te d  a  c o n d itio n a l ex e rc ise  o f C o ng ress ' 
com m erce  p o w e r u lo n g  th e  lin e s  o f  th o se  p rev io u s ly  h e ld  hy th e  S u p re m e  
C ourt to  be w ith in  C o n g re s s ' a u th o r i ty ;  (3) th e  " ta k e  t i t l e "  p rovision  w as 
u n c o n s titu tio n a l, e i th e r  a s  ly in g  o u ts id e  C o n g re s s ’ e n u m e ra te d  pow ers o r us 
v io la ting  th e  T e n th  A m e n d m e n t, b ecu u se  (a) a n  in s tru c t io n  to  s tu te  g o v e rn ­
m en ts  to  ta k e  t i t le  to  w a s te , s ta n d in g  u lo n e , w ou ld  be beyon d  th e  a u th o r i ty
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w a ste . S p a c e  in  ru d io a c tiv e  w a s te  dis- 
p osul s i t e s  is  f r e q u e n tly  so ld  
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liy re s i ­

d e n ts  o f  o n e  S ta t e  to  re s id e n ts  o f  o r  
o th e r .  R e g u la tio n  o f  th e  r e s u l t in g  in ­
t e r s t a t e  m a r k e t  in  w a s te  d isp o sa l is 
th e r e fo re  w ell w ith in  C o n g re s s ’ a u ­
th o r i ty  u n d e r  th e  C o m m e rce  C lau se . 
C f. P h i la d e lp h ia  v N ew  J e r s e y , 437  
U S  617, 621-623, 57  L  E d  2d  475, 98  S  
C t 2531 (1978); F o r t  G r a t io t  S a n i ta r y  
L an d fill, Inc. v M ich ig a n  D ept, o f 
N a tu r a l  R eso u rces , 504 U S  353, 359,
119 L E d  2d 139, 112 S  C t 2019 (1 9 92 ). 
P e t i t io n e r s  l ik e w ise  do n o t  d is p u te  
t h a t  u n d e r  th e  S u p re m a c y  C la u se  
C o n g re s s  co u ld , i f  i t  w ish e d , p re -e m p t 
s t a te  r a d io a c t iv e  w a s te  r e g u la t io n . 
P e t i t io n e r s  c o n te n d  o n ly  t h a t  th e  
'T e n th  A m e n d m e n t  l im its  th e  p o w er 
o f  C o n g re s s  to  r e g u la te  in  th e  w ay  it  
h a s  c h o se n . R a th e r  t h a n  a d d re s s in g  
th e  p ro b le m  o f  w a s te  d isp o sa l hy d i­
re c tly  r e g u la t in g  th e  g e n e r a to r s  a n d  
d is p o se rs  o f  w a s te , p e t i t io n e r s  a rg u e . 
C u n g re s s  l ia s  im p e rm is s ib ly  d ire c te d  
t h e  S ta te s  to  r e g u h  te  in  th i s  lield.

M o st o f  o u r  r e c e n t  e a s e s  i n t e r p r e t ­
in g  th e  T e n th  A m e n d m e n t  h a v e  co n ­
c e rn e d  th e  a u th o r i ty  o f  C o n g ress  to  
s u b je c t  s l a te  g o v e rn m e n ts  to  g e n e r ­
a l ly  a p p lic a b le  law s. T h e  C o u r t 's  j u ­
r i s p ru d e n c e  in  t h i s  u re u  h a s  tra v e le d  
a n  u n s te a d y  p a th .  S ee  M a ry la n d  v 
W irtz , 3 92  U S 183, 20 L E d  2d 1020,88 S  C t 2017  U 96 8 ) ( s ta le  sch oo ls  a n d  
h o s p i ta ls  u re  s u b je c t  tu  F a i r  L ab o r 
S ta n d a r d s  A ct); N a tio n a l  L eu gu e  o f  
C itie s  v U se ry , 4 2 6  U S  8 3 3 , 4 9  L E d  
2d 245, 96 S  C t 246 5  (1976) (o v e rru l­
in g  W irlz ) (s tu te  e m p lo y e rs  a r e  n u t 
su b je c t  to  F a i r  L a b o r  S ta n d a r d s  A ct); 
G a rc ia  v S u n  A n to n io  M e tro p o lita n  
T r a n s i t  A u th o r i ty ,  4 6 9  U S  528, 83  L 
E d  2d 1016, 105 S  C t 1005 (1985) 
(o v e r ru l in g  N a tio n a l  L e a g u e  o f  C it­
ies) ( s ta te  e m p lo y e rs  a r e  o n c e  a g a in  
s u b je c t  to  F a i r  L a b o r  S ta n d a r d s  Act).
See also New York v United States,

3 2 6  U S  572, 90  L  Ed 326, 6 6  S  C t 310 
(1946); F ry  v U n ite d  S ta te s ,  421 U S j t
542, 44 L  E d 2d 363, 95 S  C t 1792 
(1975); T ra n s p o r ta t io n  U n io n  v lam g 
Is la n d  R. Co., 455  U S 678, 71 L  E d 2d 
547 , 102 S  C t  1349 11982); E E O C  v !'J 
W yo m ing , 4 6 0  U S  226, 75 L  E d  2d  18,
103 S  C t 1054 (19831; S o u th  C a ro lin a  
v B a k e r , 4 8 5  U S  505, 99  L  E d  2d  592,
108 S  C t 1355 (1988); G re g o ry  v A sh ­
c ro ft, s u p ra ,  115 L Ed 2d 410 , 111 S 
C t 2395 (1991). T h is  c a se  p re s e n ts  no 
o ccas io n  to  a p p ly  o r  re v is i t  th e  h o ld ­
in g s  o f  a n y  o f  th e se  cases, a s  th i s  is 
n o t a  c a se  in  w h ich  C o n g re s s  lias 
su b je c te d  a  S tu te  to  th e  s a m e  leg is la ­
tio n  a p p lic a b le  to  p r iv a te  p a r t ie s .  Cf.
F E R C  v M ississ ipp i, -156 U S  742, 758- 
759 , 7 2  L  E d  2d 532, 102 S  U  2126 
11982).

1505 1JS 1U1I 
T h is  l it ig u tio n  in s te a d  c o n c e rn s  th e  

c i rc u m s ta n c e s  u n d e r  w h ich  C o n g re s s  
m a y  u se  th e  S ta le s  a s  im p le m e n ts  o f 
r e g u la t io n ;  t h a t  is, w h e th e r  C o n g ress  
m ay  d ir e c t  o r  o th e rw ise  m o tiv a te  th e  
S ta le s  to r e g u la te  in  a  p a r t ic u la r  field  
o r  a  p a r t ic u la r  w ay, O u r  c a s e s  h a v e  
e s ta b lis h e d  a  few  p r in c ip le s  t h a t  
g u id e  o u r  re s o lu tio n  o f  th e  issue .
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[8a] A s  a n  in i t ia l  m a t te r ,  C o n g re s s  
m a y  n o t  s im p ly  " c o m m u n d e e lij  th e  
le g is la tiv e  p ro c e sse s  o f  th e  S ta te s  hy 
d ir e c tly  c o m p e llin g  th e m  to  e n a c t  
a n d  e n fo rc e  u fe d e ra l r e g u la to ry  p ro ­
g ra m ."  H o d e l v V irg in ia  S u r fa c e  
M in in g  & R e c la m a tio n  A ssn ., Inc., 
452  U S  264, 288, 69 L Ed 2d 1. 101 S  
C t 2352  (1981). In  H odel, th e  C o u r t  
u p h e ld  th e  S u r fa c e  M in in g  C o n tro l 
a n d  R e c la m a tio n  A c t o f  1977 p re ­
c ise ly  b e c a u se  i t  d id  n u t  " c o m m a n ­
d e e r "  th e  S ta te s  in to  re g u la t in g  m in ­
in g . T h e  C o u r t  fo u n d  t h a t  " th e

K

<1882) 505 US 144, 150 L 
S ta te s  a r e  n o t co m p elled  to  en fo rce  
the s teep -a lo p e  s ta n d a rd s ,  to  ex p en d  
any s tu te  fu n d s , o r  to  p a r t ic ip a te  in  
the fe d e ra l r e g u la to ry  p ro g ra m  in  
any  m a n n e r  w h a tso e v e r . I f  a  S ta te  
does n o t  w ish  to  s u b m it  a  p roposed  
p e rm a n e n t  p ro g ra m  th a t  com p lies  
w ith th e  A ct u n d  im p le m e n tin g  re g u ­
la tio ns , th e  fu ll re g u la to ry  b u rd e n  
will be  b o rn e  b y  th e  F e d e ra l  G o v e rn ­
m e n t."  Ib id.

T h e  C o u r t  re a c h e d  th e  s a m e  con ­
c lusion  th e  fo llo w in g  y e a r  in  F E R C  v 
M ississippi, s u p r a .  A t issu e  in FER C  
wus th e  F u b lic  U tility  R eg u la to ry  
Policies A c t o f  1978, a  fe d e ra l s t a tu te  
en co u rag in g  th e  S ta te s  in  v a rio u s  
w ays to  d e v e lo p  p ro g ra m s  to  co m b a t 
th e  N a tio n 's  e n e rg y  cris is . W e ob­
served  t h a t  " th i s  C o u r t n e v e r  h as  
san c tio n ed  e x p lic it ly  a  fe d e ra l com ­
m an d  to  th e  S ta te s  to  p ro m u lg a te  a n d  
en fo rce  luw s u n d  re g u la t io n s .”  Id., a t  
761-762, 72 L  Ed 2d 532 , 102 S  Ct 
2126. A s in  H od e l, th e  C o u r t  u p h e ld  
th e  s ta tu te  a t  issu e  b ecau se  it  d id  not 
view th e  s t a tu t e  us su ch  a co m m an d . 
T h e  C o u r t  e m p h a s iz e d : " T itle s  I u nd  
111 o f  |t h e  P u b lic  U ti l i ty  R e g u la to ry  
P olicies A ct o f  1978 iP U R P A il re ­
q u ire  o n ly  cu nsitlcra liun  o f  fed era l 
'* — '- - a . .  a r .,j  j i 'a  S ta te  h a s  no  u tili- 

n . o r s im p ly  s tu p s  regu- 
tie ld , i t  n e e d  n o t  ev en  
fed era l 
5U5 US 1U2|

p ro p o sa ls ."  456 
! L  E d  2d  532 , 102 S  C t 
is  in  o rig in a l) . B ecause  
n o th in g  in  P U R P A  'di- 

lin g ' th e  S ta te s  to  e n a c t 
p ro g ra m ,"  th e  s ta tu te  

is is te n t w ith  th e  C onsti- 
o n  o f  a u th o r i ty  b e tw een  
G o v e rn m e n t a n d  th e  

7 65 , 72 L  E d 2d 5 3 2 ,1 0 2  
ao tin g  H odel v V irg in ia  

k-'ui im c  „ . „ . .n g  & R e c la m a tio n  A ssn ., 
Inc., s u p ra ,  a t  288, 69 L  E d  2d 1, 101

E(1 2d 120, ) 12 S Ct 2108 
S  C t 2352). S ee  uluo S o u th  C a ro lin a  v 
B a k e r , su p ra ,  a t  513 , 99 L Ed 2d 592, 
108 S  C t 1355 (n o tin g  " th e  possib ility  
t h a t  th e  T e n th  A m e n d m e n t m ig h t s e t  
s o m e  l im its  on  C o n g re s s ' p o w er to  
co m p e l S ta te s  to  r e g u la te  on  h e liu lf  o f  
fe d e ra l in te re s ts " ) ;  G a rc ia  v S an  A n ­
to n io  M e tro p o lita n  T r a n s i t  A u th o r­
i ty ,  s u p ra ,  a t  556, 83  L Ed 2d 1016, 
105 S  C t 1005 (sam e).

T h e s e  s ta te m e n ts  in  F E R C  a m i 
H od el w e re  n u t in n o v a tio n s . W hile  
C o n g re s s  h a s  s u b s ta n t ia l  pow ers to  
g o v e rn  th e  N a tio n  d ire c tly , in c lu d in g  
in  a r e a s  o f  in t im a te  c o n c e rn  to  th e  
S ta te s ,  th e  C o n s ti tu t io n  h a s  n e v e r  
b een  u n d e rs to o d  to  c o n fe r u p o n  C o n ­
g re s s  th e  a b ili ty  to  re q u ire  th e  
S ta t e s  to  g o v e rn  a c c o rd in g  to  C o n ­
g r e s s ' in s tru c t io n s .  S ee  C oyle v 
S m i th .  221 U S 559. 565 . 55 L  Ed 853. 
31 S  C t 688  tl911>. T h e  C o u rt h a s  
b e e n  e x p lic it  a b o u t  th is  d is tin c tio n . 
"B o th  th e  S ta te s  a n d  (lie  U n ited  
S ta te s  e x is ted  b e fo re  th e  C o n s titu ­
t io n . T h e  peop le , th r o u g h  t h a t  in s t r u ­
m e n t,  e s ta b lish e d  a  m o re  p e rfe c t 
u n io n  hy .s u b s titu tin g  a  n a tio n a l  gov­
e r n m e n t .  a c tin g , w ith  a m p le  pow er, 
d ir e c t ly  upon  th e  a tn e n s .  in s te a d  .il 
th e  C o n fe d e ra te  g o v e rn m e n t, w hich  
a c te d  w ith  p ow ers , g re a t ly  re s tr ic te d , 
o n ly  u po n  th e  S ta te s ."  L a n e  C o u n ty  v 
O re g o n , 7 W all, a t  76, 19 L E d 11)1 
le m p h u s is  u Jd ed ). T h e  C o u r t h a s  
m a d e  th e  su m e  p o in t w ith  m o re  r h e ­
to r ic a l  flo u rish , a l th o u g h  p e rh a p s  
w itli less p re c is io n , on  a n u m b e r  o f  
occusiuns. In  C h ie f  J u s t ic e  C h a s e 's  
m u c h -q u o ted  w ords , " th e  p re s e rv a ­
t io n  o f  th e  S ta te s ,  a n d  th e  m a in te ­
n a n c e  o f  th e i r  g o v e rn m e n ts ,  a r e  a s  
m u c h  w ith in  th e  d es ig n  u nd  c u re  o f  
th e  C o n s titu tio n  a s  th e  p re se rv a tio n  
o f  th e  U nion  u n d  th e  m a in te n a n c e  o f 
th e  N utionu l g o v e rn m e n t. T h e  C o n ­
s t i tu t io n ,  in  a ll  i t s  p ro v is io ns , lo o k s
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March 21, 2002

Representative Norman Rokeberg 
Chair, House Resources Committee 
State Capitol Room 124 
Juneau, Alaska 999801-1182

Re:

VIA FACSIMILE

HB 376: An Act relating to management o f fish and game in and on iIn­
navigable waters and submerged lands uf Alaska.

Dear Representative Rokeberg:

H B  376 - /4c/ relating 10 management offish and game in and on the navigable
waters and submerged lands o f Alaska is scheduled for a hearing in the House 
Judiciary Committee on March 25. The Department of Law offers the following 
comments on the bill for the committee’s consideration.

Section 2 of the bill, which amends AS 16.20.010(a). will have no practical effect. 
As a result of this amendment, the statute would declare that the state has 
jurisdiction over all fish and game in the state except in those areas where it has 
assented to federal control, and that those areas do not include the navigable 
waters and submerged lands in Alaska. W e  assume that the drafters know that the 
federal law can preempt slate law without state agreement, since Section 3 of the 
bill implicitly recognizes this. See U.S. Constitution, Art. VI, cl. 2. State law is 
naturally preempted to the extent of any conflict with a federal statute. Crosby v. 
National Foreign Trade Council, 147 L.Rd.2d 352, 372 (2000)(ciling Hines v. 
Duvidowitz, 312 U.S. 52, 66-67 (1941)). The Supreme Court will find a state l;u\ 
preempted where it stands as an obstacle to the accomplishment and execution pi 
the full purposes and objectives ot Congress. Id. (citing Hines. 312 U.S. al 67). 
Because Title VIII of the Alaska National Interest Lands Conservation Act grants 
a subsistence priority that state law cannot presently permit, federal law clearly 
conflicts with and thus preempts state law. A  state law declaration to the contrary 

can do nothing to change this.

Section 3, also amending AS 16.20.010(a), does make a substantive change in the 
law. It prohibits a state agency, employee, or agent from expending funds to adopt 
or enforce the implementation of a federal regulatory program for control ol iish
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and game in navigable waters that conflicts with a state law. The Tenth 
Amendment prohibits Congress from requiring state officers to execute federal 
laws; however, a state can choose to implement federal laws voluntarily. SW 
Printzv. United Slates. 521 U.S. 898 (1997). This amendment to AS 16.20.01 ()(:i > 
would prohibit state officials from voluntarily implementing this type of federal 
law.

The intent of the bill appears to be to withhold any state assistance from the 
federal agencies in their takeover of state fisheries management for subsistence 
uses. Wc do not think that the bill is meant to hinder the state’s ability to manage 
its resources for sustained yield. State managers must be able to keep track of 
the federal program’s effect on Alaska's fish and wildlife, because dual 
management systems require the state to be responsive to federal regulations. The 
state boards and agency staff must be able both to estimate the likely subsistence 
harvests that federal regulations will permit and to determine the actual harvests, 
so that the boards can adjust state regulations to compensate for any increased 
harvest that might threaten a given fish or wildlife population. Further, stale 
biologists sometimes negotiate with federal staff about how much of the 
harvestable surplus federal regulations will allow to be taken. The state's 
responsibility to manage fish and wildlife depends on its ability to scrutinize the 
federal program and react appropriately.

The proposed language of Section 3 may be sufficient to permit the stale to 
monitor a federal program. However, the necessary monitoring may require some 
level of cooperation with the federal agencies to ensure that the state can continue 
its successful management of fish and wildlife in Alaska. The bill should explicit 1> 
permit state employees or agencies to expend state money to get any information 
from the Federal ’ Subsistence Board or other federal agencies necessary to 

continue effective state management.
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Sincerely.

BRUCE BOTELHO 
ATTORNEY GENERAL

T hank you for the opportunity  to com m ent.

cc: Representative Scott Ogan
Members, House Judiciary Committee 
Representative Jeannette James 
Representative John Coghill, Jr. 
Representative Kevin Meyer 
Representative Ethan Berkowitz 
Representative Albert Kookesh
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