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\laska State Legislating

Session
Slate Capilol Building, Room 418 

Juneau, Alaska 99801-1182 
Phone (907) 465-2995 

Fax (907) 465-6592

Interim
716 West Fourth Avenue, Suite 430 

Anchorage, Alaska 99501 
Phono (907) 269-0250 

Fax 9907) 269-0249 Representative Lesil McGuire
House District 7 7

MEMORANDUM

Chair, Joint House and Senate  
Administrative Regulation and 

Roview Committeo

Member 
R esources Committee 

Rules Committee

Chair, House Special Committee
on Economic Development, Trade

and Tourism

DATE:

TO:

FROM:

RE:

February 2, 2001

Representative Norm Rokeberg, Chair 
House Judiciary Committee

Representative Lesil McGuire

Request for a Hearing for HB34

&
<s>

i respectfully request for House Bill 34 to be scheduled in the House Judiciary 
committee.

Attached are the following back up:

1. The most current copy of the bill
2. A Sponsor Statement
3. A Section Analysis

If you have any questions please feel free to contact me or my staff Jacqueline 
Sierer at ext. #2995.
Thank you for your time regarding this matter.
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SPONSOR STATEMENT 
HB 34

"An Act relating to the statutory rule against perpetuities, to non-vested property
interests

and trusts, and to the suspension of the power of alienation of property: 
and providing for an effective date.”

Alaska has become the most forward thinking trust jurisdiction in the United 
States and our trust laws have become the model by which other states have 
changed their respective laws. Our trust laws have been carefully scrutinized 
and commented upon by nonresident practitioners as well as legal academicians. 
To maintain Alaska’s position as a leader in trusts, our trust laws need to be a 
model o f clarity. As with most technically complex areas, trust law legislation 
must evolve to meet its intended purpose.

Senate Bill No. 162, as passed by the Twenty-First legislature in the Second Session, 
corrected the deficiency found in our state’s previous version of the Rule Against 
Perpetuities. In it, any beneficiary of a generation-skipping trust who, exercised a non­
general power of appointment to create a successive trust giving the beneficiaries of the 
second trust a non-general power o f appointment, created an immediate estate or gift tax 
liability under Internal Revenue Code sections 2041(a)(3) and 2514(d). This tax trap has 
become known in estate planning circles as the “Delaware Tax Trap.” House Bill 34 is a 
technical correction to Senate Bill 162 and clarifies the wording and application of the 
previously passed statute in making the same distinction that the common law has made 
between a presently exercisable general power of appointment and testamentary general 
power o f appointment.
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SECTION ANALYSIS 
HB 34

"An Act relating to the statutory rule against perpetuities, to non-vested property interests 
and trusts, and to the suspension of the power of alienation of property; 

and providing for an effective date."

AS 34.27.051(b) is amended to clarify that only a presently exercisable general power of appointment 
can create a new perpetuities period within which property must vest. On the other hand, AS 
34.27.051(c) is amended to clarify that property interests subject to a testamentary general power of 
appointment relate back to the date of the original instrument and must vest within the prescribed time 
set forth in the statute. The current law does not make the distinction between presently exercisable 
general powers o f appointment and testamentary general powers of appointment. The distinction that 
this bill makes, in conformance with the common law, is discussed in the Commentary to Section 2-902 
of the Uniform Statutory Rule Against Peipetuities passed by the National Conference of 
Commissioners on Uniform State Laws, as well as in the Restatement, Second, Property (Donative 
Transfers) at § 1.4, Comment 1.

The change in this bill is a clarification of the Suspension of the Power of Alienation as presently 
enacted. AS 34.27.100, passed by the Twenty-First legislature in the Second Session, adopted a second 
line of defense to the Delaware Tax Trap. It was meant to track the language of a similar Wisconsin 
statute that was found to avoid the Delaware Tax Trap, Estate of Mary Margaret Murphy v. 
Commissioner. 71 T.C. 671 (1979).

The modification made to AS 34.27.100 (a)(2)-(4) more clearly sets forth the computation of the 
permissible time period in which property must be made alienable and in addition makes a distinction 
between presently exercisable general powers of appointment and testamentary general powers of 
appointment, as noted above.
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§ 34.25.090 P r o p e r t y 184

C o l la te r a l re fe r e n c e s . —  R ig h t o f in te re s te d  re d e em  to  a s s e r t fa i lu re  o r in s u ff ic ie n c y  o f n o t ic e  to  
p a r ty  re c e iv in g due n o t ic e  o f ta x  sa le o r o f r ig h t to  o th e r in te re s te d  p a r ty . 4 5 A L R 4 th  447 .

Sec. 34.25.090. D efinition. In this chapter “conveyance” includes every instrument 
in writing by which an estate or interest in real property is created, alienated, mortgaged, 
or encumbered, or by which the title to real property is affected, except a will. (§ 22-3-21 
ACLA1949; am § 1 ch 9 SLA 1955)

C h a p t e r  2 7 .  M o d i f i c a t i o n  o r  A b o l i t i o n  o f  C o m m o n  L a w  
P r o p e r t y  R u l e s .

A r t i c l o
1. M is ce lla n e o u s C om m on L a w  R u le s A b o lis h e d  (§5 34 .2 7 .0 2 0 , 3 4 .2 7 .0 3 0 )
2 . R u le s A g a in s t P e rp e tu it ie s  (§§ 34 .2 7 .0 5 1 —  34 .2 7 .1 00 )

Article 1. Miscellaneous Common La ,v  Rules Abolished.

S e c t io n
20. A b o l it io n  o f th e  com m on la w  ru le  in  S h e lle y ’s 

case
30 . A b o l it io n  o f th e  com m on la w  d e s t r u c t ib i l i t y  o f 

c o n t in g e n t re m a in d e rs

Sec. 34.27.010. Rules against perpetuities modified. [Repealed, § 2 ch 82 SLA 1994, 
effective January 1, 1996. For comparable provisions os o f that date, see A S  34.27.050 — 
34.27.090.]

Sec. 34.27.020. A bolition o f th e  com m on law  ru le  in  Shelley’s case. If real 
property is granted or devised to a person and after the person’s death, to the person’s 
heirs or the heirs of the person’s body, however the grant or devise is expressed, an estate 
for life only vests in the person, and a remainder goes to the person’s heirs or the heirs 
of the person’s body as purchasers. (§ 2 ch .51 SLA 1983)

Sec. 34.27.030. A bolition o f th e  comm on law  d e s tru c tib ility  of co n tin gen t 
rem ainders. A contingent remainder is not defeated by the termination of a precedent 
estate before the occurrence of the contingency th a t was to cause the remainder to take 
effect. If the contingency occurs later, the remainder takes effect in the same way as a 
springing or shifting executory interest. (§ 2 ch 51 SLA 1983)

Article 2. Rules Against Perpetuities.

S e c t io n  S e c t io n
51 . S ta tu to r y  ru le  a g a in s t p e rp e tu it ie s  76 . R e la t io n s h ip  to  com m on la w  ru le
53 . S av in g s p ro v is io n  100 . P e rp e tu it ie s  a n d su s p e n s io n o f th e  p o w e r o f
70 . A p p l ic a t io n  a lie n a t io n

E f f e c t iv e  d a te s . —  S e c t io n  3 , ch . 82 , S L A  1934 
m a ke s th is  a r t ic le  e ffe c t iv e  J a n u a r y  1 ,1 9 9 6 .

Sec. 34.27.050. Statutory rule against perpetuities. [Repealed, § 9 ch 17 SLA 2000.]

Sec. 34.27.051. S ta tu to ry  ru le  against p e rp e tu itie s , (a) A general or nongeneral 
power of appointment not presently exercisable because of a condition precedent is 
invalid unless, within a period of 1,000 years after its creation, either the power is

—r a n
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revocably exercised or the power terminates. For purposes of this subsection, the period 
i which the power must be exercised or the power terminated is computed from the time 
' creation of the original power of appointment under which a subsequent general power 
‘ appointment not presently exercisable or a subsequent nongeneral power of appoint- 
lent not presently exercisable was created.

fc (b) If a nongeneral power of appointment is exercised to create a new general power of 
|ppoin tment, all property interests subject to the exercise of that new general power of 
|ppointment are invalid unless, within 1,000 years after the creation of the new general 
ower of appointment, the property interests that are subject to the general power of 

Appointment either vest or terminate.
(c) If  a nongeneral power of appointment is exercised to create a new or successive 

longeneral power of appointment, all property interests subject to the exercise of that 
lew or successive nongeneral power of appointment are invalid unless, within 1,000 
years from the time of creation of the original instrum ent or conveyance creating the 
original nongeneral power of appointment th a t is exercised to create a new or successive 
longeneral power of appointment, the property interests that are subject to the 
longeneral power of appointment either vest or terminate. (§ 3 eh 17 SLA 2000)

E f f e c t i v e  d a te s . —  S e c tio n 10, ch . J7, S L A  2000 , 
nakeB th is  se c tio n e f fe c tiv e  A p r i l 2 2 , 2uJ0 , in  accor- 
nce w i t h  A S 01 .10 .070 (c ).

Sec. 34.27.053. Savings provision. A property interest that, under AS 34.27.051, 
[becomes invalid shall, upon the expiration of the 1,000-year period set out in AS 

14.27.051,
(1) if  income from the property interest is payable
(A) to one person, be distributed to the person to whom the income is then payable;
(B) to more than one person, be distributed to the persons to whom the income is then 

[payable
(1) in the shares to which the persons are entitled to the income; or
(ii) equally among all persons who are entitled to the income if shares are not specified;
(2) if  income from the property interest is payable in the discretion of a trustee and is 

!• payable
(A) to one person, be distributed to the person then eligiole to receive the income; or
(B) to more than one person, be distributed to the persons then eligible to receive the 

i income
(i) in the shares to which the persons are entitled to the income; or 

\ (ii) equally among all persons who are entitled to the income if shares are not specified;
■ or

(3) when there is no person then living to whom the property interest may be 
distributed under (1) or (2) of this section, be payable to one or more organizations

|  described in 26 U.S.C. 2055(a) (Internal Revenue Code), or to one or more organizations 
£ described in any successor provision to 26 U.S.C. 2055(a), in the shares or proportions 
£ that the trustee or trustees then acting may determine. (§ 3 ch 17 SLA 2000)

E f f e c t i v e  d a te s . —  S e c t io n  10, ch . 17, S L A  2000 , 
m a ke s th is  se c tio n e ffe c t iv e  A p r i l 2 2 , 2000 , in  accor- 
hdance w i t h  A S  01 .1 0 .0 70 (c ).

9 ch 17 SLA 2000.J

A general or nongeneral 
i condition precedent is 
ion, either the power is

Secs. 34.27.055 — 34.27.065. When nonvested property interest or power o f appoint- 
\ ment created; reformation; exclusions from statutory rule against perpetuities. [Repealed, 
\S 9 ch 17 SLA 2000.]

Sec. 34.27.070. A pplication, (a) Except as extended by (b) of this section, the former 
irovisions of AS 34.27.051 — 34.27.100 apply to a nonvested property interest or a power

mm



§ 34.27.075 P r o p e r t y 186
of appointment that is created on or after January 1,1996, and before April 2,1997. For 
purposes of this subsection, a nonvested property interest or a power of appointment 
created by the exercise of a power of appointment is created when the power is 
irrevocably exercised or when a revocable exercise becomes irrevocable.

(b) If a nonvested property interest or a power of appointment was created before 
January 1,1996, and is determined in a judicial proceeding, commenced on or after th a t 
date, to violate this state’s rule against perpetuities as that rule existed before January 
1,1996, or if a nonvested property interest or a power of appointment was created on or 
after January 1,1996, but before April 2,1997, and is determined in a judicial proceeding, 
commenced on or after th a t date, to violate this state’s rule against perpetuities as th a t 
rule existed, on or after January 1, 1996, and before April 2, 1997, a court, upon the 
petition of an interested person, may reform the disposition in the manner that most 
closely approximates the transferor’s manifested plan of distribution and is within the 
limits of the rule against perpetuities applicable when the nonvested property interest or 
power of appointment was created. For purposes of this subsection, a nonvested property 
interest or a power of appointment created by the exercise of a power of appointment is 
created when the power is irrevocably exercised or when a revocable exercise becomes 
irrevocable.

(c) The provisions of AS 34.27.051 apply to a trust instrument or conveyance executed 
on or after April 2,1997, if the trust instrument or conveyance creates a contingent power 
of appointment or nonvested property interest subject to the exercise of a power of 
appointment that creates a new or successive power of appointment. (§ 1 ch 82 SLA 1994; 
am §§ 4, 5 ch 17 SLA 2000)

E f f e c t o f  a m e n d m e n ts . —  T h e  2 0 0 0 am e n dm e n t, 
e ffe c t iv e  A p r i l 22 , 200 0 , in  s u b s e c t io n  (a ) in s e r te d  “ th e  
fo rm e r p ro v is io n s o f "  a n d “ , a n d  b e fo re  A p r i l 2, 1997 " 
a n d  m ade a m in o r s t y l is t ic  c h a n g e ; in  s u b s e c t io n  (b ) 
in s e r te d  th e  la n g u a g e b e g in n in g  “ o r i f  a n o n ve s te d 
p ro p e r ty  in te re s t " a n d  e n d in g  “ a n d  b e fo re A p r i l 2 ,
199 7 ” in  th e  f i r s t sen te n ce a n d  a d d e d t h  second

Sec. 34.27.075. R e la tio nsh ip  to  com m on law  ru le . AS 34.27.051 — 34.27.100 
supersede the rule of the common law known as the rule against perpetuities. The 
common law rule against perpetuities does not apply in this state. (§ 1 ch 82 SLA 1994; 
am § 6 ch 17 SLA 2000)

E f f e c t o f  a m e n d m e n ts . —  T h e  2 0 0 0 am e n dm e n t , 
e ffe c t iv e  A p r i l 22 , 2000 , m a d e  a s e c tio n  re fe re n ce 
s u b s t i tu t io n  and added th e  second sen te n c e .

Sec. 34.27.090. Short title and uniformity o f application and construction. [Repealed, 
§ 9 ch 17 SLA 2000.]

Sec. 34.27.100. P e rp e tu it ie s  a n d  suspension  of th e  pow er of a lienation , (a) A 
future interest or tru st is void if, as to property subject to the future interest or trust,

(1) the future interest or tru st suspends the power of alienation of the property, the 
suspension of the power is for a period of a t least 30 years after the death of an individual 
alive a t the time of the creation of the future interest or trust, and the suspension of the 
power of alienation occurs in the document creating the future interest or trust;

(2) the future interest or tru s t suspends the power of alienat.on of the property and the 
suspension of the power is for a period of a t least 30 years after termination of a power 
to revoke the trust;

(3) the future interest or trust suspends the power of alienation of the property, the 
future interest or trust is created by the exercise of a general power of appointment,

se n te n ce ; a n d add ed su b s e c t io n  (c).
E d i t o r 's  n o t e s . —  S e c t io n  8 , ch . 17, S L A  2 0 0 0 

p ro v id e s th a t s u b se c tio n (c ) “ is re tro a c t iv e  to  A p r i l 2 , 
1997 , a n d  a p p lie s  to  a t r u s t  in s t r u m e n t o r con ve yan ce 
e xe cu te d on o r a i te r t h a t d a te  u p o n th e  c o n d it io n s  s e t 
o u t in  s u b s e c t io n  (c).’
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whether by will or otherwise, and the suspension of the power is for a period of a t least 
30 years from the time the power of appointment is exercised; or

(4) the future interest or trust suspends the power of alienation of the property, the 
future interest or trust is created by the exercise of a power of appointment th a t is not a 
general power of appointment, and the suspension of the power is for a period of a t least 
30 years from the time of creation of the original instrum ent or conveyance creating the 
original power of appointment th a t was exercised to create a new or successive 
nongeneral power of appointment.

(b) For purposes of (a) of this section, the power of alienation
(1) is suspended# there is no person alive who, alone or in combination with others, 

can, as to property th a t is part of the future interest or trust, convey
(A) title to real property in fee; or
(B) complete ownership of personal property;
(2) is not suspended by a future interest or trust or by an equitable interest in a trust

if
(A) the trustee of the trust has power, either express or implied, to sell the property;

or
(B) a t least one person alive at the time the tru st was created has an unlimited power 

to terminate the trust.
(c) The provisions of (a) of this section do not apply to a transfer
(1) made outright or in tru st for a charitable purpose;
(2) to a literary or charitable organization;
(3) to a veterans’ memorial organization; or
(4) to a cemetery corporation, society, or association. (§ 7 ch 17 SLA 2000)

E f f e c t i v e  d a te s . —  S e c t io n  10 , ch . 17, S L A  2000 , 
m a ke s th is  sec tio n e ffe c t iv e  A p r i l 22 , 2000 , in  a cco r­
dan ce w i t h  A S 01 .10 .070 (c ).

C h a p t e r  3 5 .  L i e n s .

14.27.051 — 34.27.100 
rinst perpetuities. The 
e. (§ 1 ch 82 SLA 1994;

construction. [Repealed,

sr of a lienation , (a) A
rture interest or trust, 
,ion of the property, the 
le death of an individual 
id the suspension of the 
interest or trust; 
i  of the property and the 
• termination of a power

tion of the property, the 
power of appointment,

Article
1. F o re c lo s u re (§§ 3 4 .3 5 .0 0 5 —  34 .3 5 .0 4 5 )
2 . M e ch a n ic s and M a te r ia lm e n  (§5 3 4 .3 5 .0 5 0 —  34 .3 5 .1 2 0 )
3 . M in e s a n d W e lls (§5 3 4 .3 5 .1 2 5 —  34 .3 5 .1 7 0 )
4 . Im p ro v e m e n t o f C h a t te ls  (5§ 34 .3 5 .1 7 5 —  34 .3 5 .2 1 5 )
5. T ra n s p o r ta t io n , S to ra g e a n d A g is tm e n t (§5 34 .3 5 .2 2 0 , 34 .3 5 .2 2 5 )
6 . T im b e r a n d L u m b e r (§§ 3 4 .3 5 .2 3 0 —  34 .3 5 .3 1 5 )
7 . F is h  Packe rs a n d P ro cesso rs (§5 3 4 .3 5 .3 2 0 —  34 .3 5 .3 9 0 )
8 . F is h e rm e n 's L ie n  (5 34 .3 5 .3 9 1 )
9 . W a tc hm e n (§5 3 4 .3 5 .3 9 5 —  34 .3 5 .4 2 5 )
10. A tto rn e y s  (§ 34 .3 5 .4 3 0 )
11. W ages (§§ 34 .3 5 .4 35 —  34 .3 5 .4 4 5 )
12. H o s p ita ls , P h y s ic ia n s , a n d  N u rs e s (§§ 3 4 .3 6 .4 5 0 —  34 .3 5 .4 8 2 )
13 . H o te ls  and B o a rd in g h o u s e s (§§ 3 4 .3 5 .5 1 0 —  34 .3 5 .5 3 0 )
14. M is c e lla n e o u s P ro v is io n s (§§ 3 4 .3 5 .9 0 0 —  3 4 .3 5 .9 5 0 )

Article 1. Foreclosure.

Section
05 . A c t io n  fo r fo re c lo su re
10. J o in d e r o f c la im a n ts  in  lie n  s ta te m e n t
15. J o in d e r in  fo re c lo s u re s u i t
20 . S u ff ic ie n c y in  lie n  n o t ic e  o r p le a d in g s

Section
25 . P a r t ie s  to  fo re c lo s u re  
30 . L ie n  c la im  a g a in s t d i f f e re n t p ro p e r t ie s 
35 . S e v e ra l ju d g m o n t f o r each c la im a n t 
45 . L ie n o r 's  a c t io n  o n  c o n tr a c t

Sec. 34.35.006. A ction fo r  fo reclosure, (a) When an action is required to enforce a 
lien provided for in this chapter and the action falls within the monetary jurisdiction of 
the district court, the action shall be started in the district court in the judicial district in 
which venue lies. An action that exceeds the monetaiy jurisdiction of the district court
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Advisors should keep in mind the re la tion sh ip  be tw een  th e  D elaw are Tax Trap and the  

app licab le rule aga in st perpetu ities w hen drafting a tru s t th a t perm its a benefic iary  
to exe rc ise  a nongeneral pow er of appoin tm ent to c re a te  su cc e ss iv e  ones.

I f h i s  article discusses the rela­
tionship  between the Delaware 
Tax T rap  and the abolition  of the 
rule against perpetuities. The prin­
cipal prem ise of the au th o r is that 
in some states, 3 beneficiary of a 
dynasty trust can safely exercise 3 
nnngener.il power nf appointm enr 
to create 3 successive pow er of 
a p p o in tm e n t w ith o u t ru n n in g  
afoul of the D elaw are Tax T rap, 
while in other states this cannot be 
done w ithout causing gift or esrare 
tax liability .

lUtalnlni tlsslfelllty in perpstuil 
trust* vis nsnianoril powers vf 
sipslntment
The settlo r of a typical “dynasty 
trust"  establishes an irrevocable 
trust with an inclusion ratio of zero. 
Beneficiaries can he given extensive 
control and use of the trust assets 
hut nor to the extent that the trust 
assets will be included in their 
own esta tes.1 In addition, the rrusr

;!c?hen £ GREER lias i  law practice limited to
asute planning in Ancnoragt. Alaska. He is also 
a memoir of itiv Fiurida and (jmo Bars. Mr. Giver 
ha: previously wiidiii lor piolessional 
Oublicaimnr. including Estate ftMhmli

STEPHEN E. GREER, ATTORNEY

can be made flexible to address 
future circum stances by giving a 
beneficiary an inrer vivos or testa­
m entary  n o n g en e ra l pow er to  
appoint the tru st assets to  anyone 
in the world except rhe donee of the 
power, his creditors, his estate, or 
creditors of his estate .2

The prim ary, though not sole, 
barrier to  any tru s t continuing 
into perpetuity is the rule against 
perpetuities.2 The com m on law 
rule against p erpe tu ities (here­
inafter the “Perpetuities Rule") 
and the Uniform  Statutory Rule 
Against Perpetuities (“ USRAP") 
complement the transfer tax system 
because under the rule, the trust 
principal evenrually must be dis­
tributed to the trust beneficiaries.

The main reason formerly giv­
en in support of a perpetuities rule 
was to  ensure the alienability  of 
property by invalidating  rem ote­
ly nonvested in terests tha t had 
the effect of res tra in ing  a lien ­
ation.* N ow , the  principal reason 
given in support of the  rule is ro 
prevent the con tro l of capital by a 
senior long since dead.* Giving 
beneficiaries the ability to alter the 
disposition o f a trust through the

use of n o n g c n e ra l p o w e rs  of 
ap p o in tm en t in  m any resp ec ts  
overcom es this ob jection .

Powsns «l ssselstnent an* lbs rule 
aislasl psrpetultlss
The common law Perpetuities Rule 
and USRAP borh provide th a t the 
validity ul an interest in tru s t c re ­
ated by the exercise o f a n o n ­
general or general testam en tary  
pow er o f app o in tm en t is m ea­
sured from  the date the  orig inal 
trust was created.* T hus, the m ea­
suring period for determ in ing  the 
validity  o f non-vested  intcrcsrs 
created by the  exercise of a n o n ­
general or a general testam en tary  
pow er of app o in tm en t "re la tes 
back"  to  the d a te  the  o rig in al 
tru s t was c re a ted ^

The “ relation  back" docrrinc 
no t only determ ines the inception 
of the time period in w hich trust 
interests must vest bu t also the 
inception of the  tim e period  in 
w hich nongcneral and general tes­
tam entary  pow ers of appo in tm en t 
m ust be exercised.* As a result, 
under both  the Perpetuities Rule 
and USRAP, w henever the donee 
of a nongeneral pow er of a p p o in t­

61
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m ent (the first pow er) exercises it 
by giving 2 beneficiary the further 
ability to  exercise 2 nongeneral 
pow er of app o in tm en t (second 
pow er), the time period  w ithin 
which the second pow er may be 
exercised and the tim e period in 
which an interest created by the sec­
ond pow er m ust vest, is measured 
by calculating the perpetuities peri­
od from the date of the trust instru­
m ent creating the first power.*

Tia Dataware Tea Trip/ (be Catfi, 
M l R ip litiros
Delaware’s former Perpetuities Rule 
as originally enacted in 1933 stat­
ed th a t the validity o f an interest in 
trust which is created by the exer­
cise of a pow er of appointm ent is 
m easured from  the date  the power 
o f appointm cor is exercised to  cre­
ate the appointed interest rather 
chan from the date the power of 
appointm ent is created .18 Accord­
ingly, in Delaware, it was possible 
to create a trust—giving the bene­
fic iary  a n o ngcn eral pow er of 
appointm ent, w hich could then be 
exercised to  create a successive 
nongeneral power o f appointm ent, 
and a trust not only could last for­
ever in Delaw are, but the trust

1 S o  Ouk«mioi*r. "Dymxty Trusts: S h e a r ­
ing Desconoints From Transfer Taxes," 23 
ETPL <17 (Nov 1996); Osftlns ino 8t*tvn*chr. 
■ Magatrust: An Id o l Family Woaltti Preser­
vation Tool.* Tr. a Esi. iNov 19911; 
Blafimaetir. "Tha Right Answer: Put It All In 
Trust." Tr. & Invastmants (Sept/Oct 1998): 
Oshins and Oshino. "Protecting and Pra- 
snrving Wealth Into the Next Millennium.' 
Part I. 137 Tr. & Eat. 52 (Sept 1998). Pan II. 
137 Tr. & En. 68 lOct 1998).

2 Roq. 20.2041-1 (c)(1). SaaFontberg. "Spatial 
Powers o! Appointment Tha Key to Flexibility 
in Planning." 27 ETPL 13 (Jan 2000),

* Some states have statutes that e»cxessly lim­
it tha duration ot private trusts, but mota typ­
ically it might be tha common law oi a state, 
aside Irom the rule against perpetuities, 
which prevents perpetual trusts. Bogan. 
Trusts and Trustees, i  218 (Rev. 2d ed.. 
19921; Rartatsmsnt, Sooond, Property (Dona­
tive Transfers! J 2.1, buration ol Trust.

4 Bloom. "The GST Tax Tail Is Killing the Rule 
Against Perpetuities, ’ B7 Tax Notes 589.1 10 
W21/D0). This enicle provides »n excellent 
discussion o* pest and present reasons (or 
ihe rule.

assets could escape federal estate 
tax at each beneficiary's generation.

T he  Pow ers of A ppointm ent 
A ct o f  1 9 5 1  a d d e d  S e c tio n s  
811(f)(4) and 1000(c)(4) to the 
In ternal Revenue Code of 1939. 
These sections, the predecessors to 
Sections 2041(c)(3) and 2514(d), 
were enacted in response to  the 
perceived “D elaw are" problem .11 
The legislative history to  this Act 
notes th a t “in  a t least one State a 
succession o f pow ers of appo in t­
m ent, general or lim ited, m ay be 
c rea ted  and  exercised over an 
indefinite period w ithout violating 
the ru le  against perpetuities. In the 
absence of som e special provision 
in the s ta tu te , p roperty  could be 
handed dow n from gcnersrion ro 
generation w ithout ever being sub­
ject to  estate ta x .” 12

Code Sections 2041(a)(3) and 
2514(d) provide that a gift or estate 
taxable event will occur if a pow ­
er of appointm ent is exercised so as 
to  create another power of appoint­
m ent which, under applicable local 
law, can be validly exercised so as 
to postpone the vesting o f any 
estate or interest in such property, 
or suspend the absolute ow ner­
ship or pow er o f alienation of such

■ id
* Waggoner. £stetes in Lend tno future inter­
ests in e Nutshell, p. 320 (2d ed.. 1993).

7 Th* "relation back* doctrine dooi not apply 
to a presently exercisable general power ot 
appointment, which is tha equivalent of 
ownership Tor porpetuilias purposes

• Restatement. Second. Property (Donative 
Transfers) S 1.2 ft.

9 USRAP (with 1990 amendments) at i  2
10 Del. Laws 1933. Ch. 196 (codified at Del. Coda 

Ann. Tit. 25) i  501 (1974).
11 Tho Revenue Act of 194J was trie first 

attempt to fix tha "Delaware problem’ but 
it was roundly criticized, and the Powers of 
Appointment Act of 1951 was made retroac­
tive to 10/21/42. This data r« important 
because unexercised general powers craat- 
ed before this data ero exempt from taxation.

12 S. Rep't382.62d Cong., lst5ass„  1951 U.S. 
Codo Cong. & An. Serv., Vol. 2 Legislative h«- 
lory. p. 1535.

12 Sea Blartmaefir and Pennell. 'Adventures in 
Generation-Skipping or How We Learned to 
Love the 'Delaware Tax Trap." 24 Real 
Prop., Prob. anoTr. J, 76 119891.

property, for a period ascertainable 
w ithout regard to the date of the 
creation of the first pow er. Under 
former Delaware law, one did not 
refer back to the  date the first 
power was created to determine the 
time in which the property  subject 
to this pow er m ust vest. Hence, 
vesting was “w ithout regard to the 
date of the creation of the first pow ­
er." The result was tha t the donee 
of the power who exercised it to  cre­
ate a successive pow er was subject 
to  either gift tax  o r estate tax on all 
property subject to  this pow er, 
depending on w hether the pow er 
was exercised during life or a t 
death.

Eventually, Sections 2041(a)(3) 
and 2514(d) became know n as the 
“D elaw are T ax  T ra p ” because a 
beneficiary o f a tru st established 
in D elaw are could  inadvertently  
subject the trust p roperty  to gift or 
estate ta x  if the tru st gave a ben­
eficiary a  nongeneral pow er of 
appointm ent w hich w as exercised 
to  create a successive nongcneral 
pow er o f appo in tm en t. O n the 
o ther h an d , th is  " tr a p "  m ight 
prove advantageous where it is bet­
ter to subject the  tru st p roperty  to 
a non-skip  beneficiary’s gift or 
estate tax  rate  as opposed to  hav­
ing the trust assets subjected to 
GST tax  (for instance , if insuffi­
cient GST exem ption w as a lloca t­
ed to the tru st).

The non-skip donee could exer­
cise the nongcneral pow er (first 
power) by giving a presently exer­
cisable general pow er of appo in t­
ment (second power) to  new donee. 
The creation  o f the presently exer­
cisable general pow er o f ap p o in t­
m ent (second pow er) commences 
a new perperuity  period, which is 
“w ithout regard to the date o f the 
c rea tion  o f th e  firs t p o w e r." 1* 
Depending on  when the  first pow ­
er w as exercised to create  the sec­
ond pow er, the  donee o f the first
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power (who w as the donor of the 
second pow er) w ould expose the 
appointive property to gift or estate 
tax. The appointive property would 
again be subject to  either gift or 
estate tax , depending on when the 
second pow er w as subsequently 
exercised, lapsed, or released by the 
donee o f the second pow er.

N otably, Sections 2041(a)(3) 
and 2514(d) involve only benefi­
cially held p ow ers o f  a p p o in t­
m e n t. A l th o u g h  th e  S e c o n d  
Restatem ent o f P roperty  charac­
terizes a  tru s te e ’s d iscre tionary  
power to  invade principal as a 
power of a p p o in tm en t,14 the leg­
islative history o f these Code sec­
tions excludes a tru stee 's  d iscre­
tionary pow er ro  invade principal, 
which is not coupled w ith an inter­
est, as a pow er o f appoin tm ent for 
purposes of these  sections.14

Interestingly, the legislative his­
tory provides an  explanation of 
these sections only in terms o f tra ­
ditional Perpetuities Rule analysis 
(i.e., the rule against rem oteness o f 
vesting).1* The legislative history 
does not illustrate the application of 
these sections in terms of the rule 
against the suspension o f the pow ­
er of absolute ownership or the sus­
pension o f the pow er o f al ienation. 
This suggests, as do the Regulations, 
that the rule against perperuities as 
it relates to vesting and  the rule 
aga in st the  su sp e n s io n  o f  the 
absolute power of alienation are one 
and the sam e.17 Conceding that 
there is a sim ilarity in objective 
between the tw o —nam ely, to  fos­
ter the alienability of property—they 
operate in two very different ways.1*

The rule aga in st perpetuities 
invalidates tho se  ca teg o rie s  of 
future interests which indirectly 
impede the alienation of property.1*

Exam ple . O  a t  d e a th  d ire c ts  
income to A fo r life in tru st, then 
to A’s children for the ir lives (who

are unborn) a t O 's d ea th , then  
income to  A’s g randchildren  for 
their lives, rem ainder to  B, bu t if 
not then surviving, to B's heirs. The 
income interests to  A, A’s children, 
and  A’s grandchildren are subject 
to a spendthrift clause.

U nder the  t r a d i t io n a l  ru le  
against perpetuities, the  incom e 
interest to  A’s children is valid 
because rhia interest m ust c ither 
vest or fail by A ’s d ea th . T he  
executory interest to B’s heirs is 
also valid because this in te rest is 
certain  to  vest o r term inate  w ith ­
in the period  o f  the  ru le . T he  
income interest to  A’s g rand ch il­
dren is invalid because it is not cer­
tain  chat this in terest w ill vest 
w ithin the  period of the  ru le .20 If 
it were held o therw ise and the 
Income interest to  A’s g randch il­
d ren  w ere in d e s tru c tib le , it is 
unlikely the corpus, particu larly  
when a tru st isn 't involved, could  
be restored to commerce w ithin the 
period of the ru le  because of the  
difficulty in valuing the non-vest- 
ed interest to  A 's g randch ild ren  
and joining this in terest in  a sale 
to  ano ther person.*1

Im portan tly , the P erpetu itie s  
Rule docs no t require  possession  
of th i  p roperty  w ithin the period  
of the rule bur requires only a ce r­
tain ty  o f vesting w ith in  the p e r­
missible period. In the above exam ­
ple, although the  rem ainder to  B 
is prescnrly vested, m ore than  like­
ly B will be dead a t the death  of the  
last surviving child  o f A. T he  
property  will be d istribu ted  to  B’s 
heirs bu t not be included in the ir 
estates until well a fter the  p e rp e ­
tuities period has ended .2*

The statu to ry  rule against the 
suspension of the  absolu te  pow er 
of alienation ("A lienation  R ule") 
operates differently. T he A lien­
ation Rule should n o t be confused 
with direct restraints a g a in s t, .a -  
a tion  which per 3C may be inefi ac­

tive, no m atter w hat their length.** 
The com m on law  rule generally 
forb ids d irect restra in ts against 
alienation, w hether expressed as 
proh ib ition  or forfeiture clauses 
and w hether applied to legal o r 
equitable interests, except as they 
m ight apply to  equitable interests 
under a spend th rift provision.*4 

Early in  its h istory , the  A lien­
ation Rule was interpreted to  mean 
that not later than at the end o f the 
perm issible period, the re  m ust 
exist persons in being who— alone 
or in com bina tion  w ith o thers—  
could convey an absolute fee in  
possession o f land, or full ow ner­
ship of p e rso m lty . The test was 
w hether o r no t the  tru s t w ould or 
could end during the perm issible 
period , thus providing the  benefi­
ciaries the  ability  to  sell the  tru s t 
assets.** In o ther w ords, the  pow -

14 Restatement. Second, Property (Donative 
Transfer*) 5 11.1 d

14 S- Rep't 382. supre now 12, i t  1635.
•* S. Rep't 382. supra not# 12. i t  1636. Tho S«n- 

aio Report reads "Under Suction811(1)1*). Ore 
exercise Of # n y power of appointment after 
October 21, 1942. will be tsxeple >( it i] exer­
cised by creating m other power of appoint- 
ment which under local law can m (urn be 
exercised so as ro postpone the vesting 
(emphasis added) of the property tor a peri­
od which is ascertainable without regard to 
the date of the creation of the first power."

17 Reg* 20.2041 -3|e)lt)|ii) end 25.2514.3(d).
14 For purpose of this article, the rule against 

perpeivnbts end the rule egstnsl the su s­
pension of tns power of alienation ere dis­
cussed only in the context of trusts.

14 Restatement, Second, Property (Donative 
Transfers) Pt. 1, Rationale, at 9.

*® Leech. "Porpatwtiet ins Nutshell.* 51 Herv. 
L. Rev. 638. 647(19391.

31 Bloom. Supra noli 4. el 6 10. and Newman. 
"Perpetuities. Restraints on Alienability, end 
tho Duration of Trusts," 10 Vend. I. Rev. 57. 
62 11982-1963).

22 Id. See. generally. Levin and Mulroney. 'The 
Rule Against Perpetuities and the Generation-
Snipping Tex: Do we Need 60th?,* 35 V||I. 
L. R«v. 333119901.

24 McDonneH. "Trusts-Porpomiiies-Restnims 
on Alienauon ot Property Held in TrusL' 36 
Msrq t  Rev. 97 11952).

24 Bogart, suprt note 3. at i  218.
24 Bloom. 'TrenstitTexAvgiaihceiThelmpiet 

of Perpetuities Restrictions Before end After 
GoneretiorvSksppmg Taxation." 45 Alb. L. 
Rev. 261 (1981). This excellent end definitive 
article examines the history of the rule 
against perpetuities, tha rule against (he sus­
pension of the power of alienation. Sections 
2041(a)(3) and 2614(d), and Estate of Morphy. 
discussed <ater.
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cr of alienation had to reside in the 
beneficiaries.

Therefore, in the example above, 
the contingent income interests to  
A’s grandchildren w ould be inval­
idated under the Alienation Rule 
because the grandchildren might 
no t be ascertainable w ithin the 
period of the ru le .14 H ow ever, rhe

24 S ee , g e n e i a lly , N e w m a n , s u p n  n o t *  2 1 .

37 Bloom, suprt note 25. and Newman, suprt 
note 21. i l  71 and 73

44 Bogan, iupn noia 3. ai I 21B. Tha Ameri­
can and majoriry rule is mat o irusi cannot be 
terminated it doing jo  would deleai a mate­
riel intention ot the senior m establishing me 
trust. Clartlin v. Claflin. 1 49 Mass. 19.20 N.E. 
a5a (1009) A spendthrift provision indicates
•  material intention of me senior tnat me ben­
eficial interest should not be assigned or ter­
minated.

24 McDonnell, supra note 23. i t  104.
M  258 Wis. 65.45 N.W 2d 94 11950).
21 71 TC 671 119791.

Alienation Rule goes farther than  
the Perpetuities Rule by invalidat­
ing A's children’s income interest, 
o r a t least shortening it so that it 
w ould n o t last longer than  the 
permissible period.*7 The theory is 
chat any im pedim ent (such as a 
spendthrift clause), which prevents 
the trustee from selling the trust 
assets, d istributing the proceeds to 
the beneficiaries, and term inating 
the trust w ithin the perpetuities 
period, results in  rhe entire in ter­
est chat is sub ject to  the  legal 
im pedim ent being held invalid.34

W h a te v e r  s u b t le t i e s  e x is t  
between the tw o  rules, if it were 
held th a t a trustee 's  p ow er of sale 
p reven ted  a su sp en sio n  of the 
pow er of a lienation  and there was 
no req u irem en t th a t beneficial

interests vest, a tru s t could  con­
tinue into perpetuity . It w as gen­
erally held, though, tha t a trustee’s 
power of sale did not prevent a sus­
pension of the pow er o f a lien ­
a tio n .34 H ow ever, in 1 950 , the 
Supreme C ourt of W isconsin held, 
in In  re Walker’s W ill,** th a t a 
trustee’s power of sale satisfied the 
A lienation Rule, and  no ted  the  
possibility tha t tru s ts  cou ld  con ­
tinue indefinitely in tha t s ta te .

In Estate o f  M urphy,*' a bene­
ficiary of a W isconsin tru s t exer­
cised a pow er of app o in tm en t by 
creating in her h usband  a n o th e r  
pow er, which he in  tu rn  could 
validly exercise by p lacing  the  
property subject to  the p o  wer in  a 
perpetual trust fo r che benefit o f  
his children and descendants. The

71

You don’t have to live in South Dakota to 
benefit from a South Dakota Legacy Trust
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governm eut’s position  w as th a t 
Section 2041(a)(3) app lied  w hen­
ever a power was exercised to 
create a successive pow er if, as a 
result, only one o f the th ree  p ro ­
hibited conditions of tid e  existed: 
“a postponem ent o f vesting, the 
suspension of absolute ow nership  
o r suspension o f  the  p ow er of 
alienation o f p ro p erty .”®

Under the got c rnm en t’s in te r­
p retation , in a state  adop ting  the  
Alienability Rule w ith o u t a c o r ­
responding Perpetuities Rule, a 
taxable event w ould occur w hen a 
pow er is exercised to  create  a suc­
cessive power because the  exercise 
w ould delay vesting for a period  
ascertainable w ithout regard to  rhe 
date  of the c reation  o f the  firs t 
power. The reason is tha t under thtj 
laws of th a t sta te , there is no p e ri: 
od w ithin w hich p ro perty  m ust 
vest which can be ascertained  by 
referring back to  the d a te  chc firs t 
pow er was created.

A lthough the  T a x  C o u rt in 
M urphy  agreed th a t the  govern­
m ent’s position com ported  w ith  a 
literal reading o f the s ta tu te , the  
court nonetheless found  the  gov­
ernment’s position unsupported by 
its own Regulations, and held th a t 
Section 2041(a)(3) requ ired  only! 
an  exam ination o f the app licab le  
local law  to  determ ine w hether 
there is a postponem ent o f  vesting 
o r a suspension o f the  abso lu te  
ownership or pow er of alienation . 
T h e  c o u r t  f o u n d  S e c t io n ' 
2041(a)(3) inapplicable  because 
the trustee was given a p ow er of 
sale and  under W isconsin  law , 
the permissible a lien a tio n  period  
is measured from  the d ate  the firs t 
pow er is created .

The government w ith prescience 
asserted th a t the  c o u rt’s bo ld ing  
would leave open the possib ility  
that o ther states w ould  enact law s 
sim ilar to  those in  W isconsin  and  
thus avoid the p rov isions o f Sec­

t io n  2 0 4 1 ( a ) ( 3 ) .  T h e  c o u r t  
responded by saying that the 1976 
generation-skipping transfer (GST) 
rax provisions indirectly closed the 
loophole perceived by the gov­
ernm ent, and the court believed 
any potential for abuse would be 
better curbed by Congress.39

Ironically, the IRS became the 
a u th o r o f its own demise in M ur­
phy  when the IRS changed its  
R egulations in 1958 as p art of a 
w holesale change of all existing 
estate  tax  Regulations under cbe 
In ternal Revenue Code of 1939.** 
T he original Regulations to Sec­
tions 811(f)(4) and 1000(c)(4)9* 
d id  n o t contain the following lan­
g u a g e  fo u n d  to d a y  in  R egs. 
20.2041-3(e) and 25 .25 l4 -3 (d ): 
“if a pow er is exercised by creat­
ing ano ther pow er of app o in t­
ment, which ....can be validly exer­
cised so as to (a) postpone ... 
v estin g ..., o r  (b) ( i f  (he applicable 
rule against perpetuities is stated 
in terms o f  the suspension o f own­
ership or o f  the power o f  alien­
ation, rather than o f vesting).” 
(Em phasis added.) It was this lan­
guage which the Tax C ourt in 
M urphy  found decisive in its deter­
m ination  th a t Congress did n o t 
intend for Section 2041(a)(3) to  
apply in a state that had only a rule 
against the suspension of the pow ­
er o f alienation. Furtherm ore, the 
IRS acquiesced in this decision.3*

The vast majority of states th a t 
allow  perpetual crusts have fo l­
low ed the W isconsin m odel. T h a t 
is, they have repealed the Perpe­
tu ities R ule and  have ad o p .cd  
instead a rule against the suspen­
sion of the power of alienation, but 
specify tha t the power of alienation 
is n o t suspended if a trustee has a 
pow er o f sale. M oreover, state  
law will provide a  “relation  back 
doctrine” regarding the exercise of 
nongcneral and general testam en­
ta ry  pow ers of appointm ent.

hapHeailaaa lor (IbEbb that bava 
abollskad tha ParpslalUae Rala but 
lava «at ataptati a rail agalaal tba 
sBipmtlaa at Ujb powsr a! 
aUanatlaa
In a jurisdiction th a t abolished 
the rule against perpetuities and has 
no rule against the suspension of 
the pow er o f alienation, there is no 
stated  period of tim e w ithin which 
a property in ttrest m ust vest. When 
a pow er o f appoin tm ent is exer­
cised ro create a successive non1 
general pow er of appointm ent, the 
property  subject to  this pow er will 
have its vesting postponed  for a 
period of time that can no t be ascer­
tained by referring back to  the date 
of the instrum ent creating the  first .. 
pow er of appointm ent. As stated in 
the legislative h istory accompa^.--; 
nying F lorida’s HB 599, "there.is ;• 
no ‘period ’ ascertainable by rcfer^ j : 
ence to the date [a] .. pow er was 
created, because there is no ru le ., 
against perpetuities and thus there 
simply is no  “p tr io d .”® Thus, if 
tru st p roperty  is subject to the . 
exercise of a nongeneral pow er of ( 
appo in tm en t, the exercise of that

.1
9 9 /d e 1678 ,
99 Id ot 681. Section 14J3ICII1) ol TRA ‘B6 

retroactively repealed the 1978 GST tax pro- '■) 
visions of Chapter 13. ' . tV

91 TO 6290. 23 F.R 452S (6/24/SB), which f, 
reenacted »na changed the existing estate 
tax Regulations found in Pen 81. Subchsp- 1 
n r  I, Tide 26. Code of Federal Regulations £* 
(19391. Regulations 105. Estate T ex .sip /*  
scribed and made applicable to the Internal 
Revenue Code of 195* by TD 6091.19 F.R. 
5167(8/17/54). •}

" T h e  p re d ec esso r to present-day Rigs.'] 
20.2041-3(e) and 2S.2S14-3(d) era Title 26. 
Choptef t .  Subchepter B. Pert81.24(b)(2)Iiy) 
ond Part 06.2(b)(6). respectively. Part St 
was revised by TD 6070. t9  F.R. 4303. 
(7/14/54). and TD 6077, 19 F.fl. 4308 
(7/14/54), to  conform the estate end gift tex 
Regulations, respectively, to the Powers ol 
Appointment Act of 1951. "  • £

98 1 979-2 CB 2. f "} -t
97 See House of Representatives Committee on 

Real Property & Probate Analysis to HB 589. 
prepared by llruce Stone, which >n (urn cit: 
ed Summary of Committee Proposal to Mod­
ify the Rule Against Parpetuitia j  and tor Stctu-' 
tory Authority to Retorm Trusts, prepared for 
the Real Propurty. Probate and Trust Law Sep 
tion of the Florida Bar. Rule Against Peri 
tuitiea Committee. It was Mr. Stone s insight 
that caught the  attention of this author end 
proved the impetus behind Alaska’s move to 
emend its perpetuities steiute.



U i/ iO / iU V l U O U t rHA tIUI 500  OKICK) a i c r n c i v  r. u n m iK

73
•power ro c rea te  a crust giving the 
''beneficiaries nongcneral powers 
[of appo in tm en t renders tha t p rop­
erty subject to  estate tax  or gift tax.

The solution for states that have 
this problem  is to  introduce an 
Alienation s ta tu te  o r, alternative* 
ly, to  merely extend the permissi­
ble period w hen non-vested inter­
ests m ust vest a n d  the tim e in 
which nongcneral and  general tes­
tam entary pow ers o f  appointm ent 
may be exercised. It is this latter 
course of action  chat Alaska and 
Florida have chosen. Alaska extend- 

, ed its perperuitics period  to 1,000 
years but only in rhe limited cir­
cumstance o f the tim e in which a 
nongcneral and  general testam en­
tary power o f appointm ent must be 
exercised and  the tim e in which 
property subject to  the exercise of

*• AS 34 .27 051. signed into law on 4/22/00 but 
retroactive to 4/2/97. In addition, a new tac ­
tion 34.27.100 was adopted. which adds a 
rule governing the rule against perpetuities 
and tha suspension of tha power ot alia nation 
it the attempt to e*teno the perpetuity peri­
od to 1.000 years was considered a dt* fac­
to repeal, coming within tho holding of the 
Murphy wilt provide a second line ot defense. 
A technical amendmont will be introduced in 
the ne«t legislative session to Wanly the lan­
guage of the new rule governing the rule 
against perpetuities and the suspension of 
the power of alienation.

39 Fla.Stat. Ann. I B89 225. signed into I *on 
6/7/00 and applicable after i/1/Oi.

40 Hag. 26.2S01-1(b)l4|. Example 4. involving a 
change in (rust situs from a slats that had a 
perpetuities provision to a slate that had aooi- 
ished the rule against perpetuities. TO 8912 
effective 12/20/00.

4’ AS S 34.27.0701c).
4* Tnn payment provision is found in the sec­

ond sentence of section 5(e) of l/SHAP with 
1990 amendments.

43 Thu opinion is based solely on lhe holding 
m Muipny. II the Regulations were cnanged 
end made retroactive or the acguitscence
withdrew/), (his author would be of e differ­
ent opinion. See Manhattan Cenerj/ Egurp- 
rnnnl Co.. 297 U.S. 129, 17AFTR214(S C t. 
19381, in which a legislative Regulation was 
subseouently  em ended l l l t f  te>PSyer 
relience on an original Regulation and the 
Court upne'd application of the subsequent 
amendment to the taxpayer's transaction.

4* Ohio Hov. Code 4 2131.09.
45 N.J.S.A. 46.2F-9
« 5 D C l 43.B-3.
47 W15 Stot Ann. * 700.16
4* 70S ILCS 305/3

v4» Md. Eat. 4  Trusts Code Ann J 11-102.
*0 33 M.R.S.A. S 101-A.

chcsc powers must vest.3* Florida 
amended its USRAP provisions by 
extending the permissible "w ait 
and see” period to 360 years.1**

If there was concern that existing 
“perpe '.nar trusts might stumble 
into the Delaware Tax Trap, then a 
better solution would be to make 
these provisions retroactive to  the 
date when perpetual trusts became 
possible in the state, bu t no fa rther 
back than 9/25/85; otherwise, grand­
fathered GST trusts would lose their 
GST-exempt status under the final 
GST modification Regulations.4® 
Alaska gave retroactive effect to  its 
statute back to  the tim e when per­
petual trusts became possible in 
Alaska, or 4/2/97.*’

The ability to  m ake the  prov i­
sions of a perpetuities bill retroac­
tive is sanctioned in section 5 (a) of 
USRAP.*3 This section provides 
that, w ith respect to  a non-vested 
property  interest and  a pow er of 
appointm ent created by the exer­
cise of n power of appointmen t, the 
law in effect a t the rime a power 
of appo in tm en t is exercised to 
c re a te  a su c ce ss iv e  p o w e r of 
appointm ent controls, even though 
for purposes of determ ining the 
vesting period, the date of exercise 
relates back to  the  date of the 
instrum ent creating  the first pow ­
er of appointm ent. T he purpose of 
this provision was to  m ake the 
“ w ait and see” p rev ision  of 90

years applicable to trust in s tru ­
ments created p rio r to the enac t­
m ent of USRAP.

8t«t» that may Hava avoids! ar 
stemblsd lata tha Dataware Tea Trap
This article is not intended to be 2n 
extensive survey of all state law  in 
the rapidly evolving area of perpe­
tuity legislation but, based on the 
foregoing analysis, this author is of 
the  opinion th a t a sta te  w hich 
doesn 't have a rule against perpe­
tuities as it relates to vesting bu t 
which has (1) the Alienability Rule,
(2) a statute which provides that the 
pow er o f alienation is n o t sus­
pended if the trustee has a  pow er 
of sale, and (3) a “relation b ack ” 
statute regarding the exercise o f a 
nongcneral and general testam en­
tary power of appointm ent, falls 
within the safe harbor o f M urphy  
and thus such state's statute is o u t­
side the reach of Sections 2041(a)(3) 
and 2514(d).*3 As a result, the fol­
lowing states are w ithin this safe 
harbor: Ohio,*4 New Jersey,4* South 
D akota,4* and Wisconsin.*7

Analyzing the laws of Illinois,** 
M aryland,4* and Maine*0 is m ore 
problematic. Illinois anti M aryland 
both provide an “opt-out" provision 
regarding the rule against perpetu­
ities for property held in trust. Illi­
nois, M aryland, and M aine all con­
tain a provision that the trustee must 
be given a power of sale while the 
crust is in existence. This indirect-

AJIr̂ AliVe htShttnj?sae5iarJo5Tn3£
Itions to the relevant tRA reguvatioris'arid rulings:......
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lv suggests thar each of thrsc states 
h3s a s tatutory period againsr rhe 
Suspension of the power of alicn- 
anon. While nor posing a problem, 
it would  have been helpful if there 
had been a direct expression o f  the 
rule prohibiting the suspension of 
the power of alienation, as was done 
in N ew  Je rsey .5' F u r th e rm o re ,  
although not statutorily expressed, 
it can be assumed that nongeneral 
powers under the com m on  law 
‘‘re la te  b a c k , ’’ and  rhus  th e se  
srarutes also come within rhe ho ld ­
ing of M urphy.

The statutes of rwo states, Alas­
ka and Florida, are outside the 
reach of Sections 2041(a)(3) and 
25 14(d) because, in Florida, and  in 
Alaska (but only in circumstances 
where 2 041(a )(3 )  a n d  2 5 1 4 (d )  
would have otherwise applied), the 
Perpetuities Rule was nor a b o l ­
ished— only extended. H ow ever , 
there may be an  additional problem 
in Florida. The Florida legislature 
added  judicial and non-jud ic ia l  
trust modification provisions in a 
salutary attempt to eliminate c o n ­
cerns over dead-hand control. F S.A. 
V “ 3 ' .4 0 3 2  permits a non-judicial 
modification of a trust, including a 
full termination with the consent of 
the trustee and all beneficiaries, ff 
the tr isree and the beneficiary are 
the same person, an a rgum ent can 
be made that the beneficiary po s­
sesses an unexerciscd general p o w ­
er of appointm ent as a m arrer of 
Stjtc lav;. Additionally, even where 
there may be more than one bene­
ficiary, there still could be a gener­
al power of appoin tm ent as to  each 
beneficiary’s aliquot share.*3

The statures of five sta tes seem 
especially at risk of being w ith in  
the reach of Sections 2041(a)(3 )  
a n d  2 5 1 4 ( d ) .  In A r i z o n a , * 3 
D e l a w a r e . 5* I d a h o , * 5 R h o d e  
Island.s‘ and V irg in ia ,57 rhe rule 
aga ins t  perpe tu it ies  e i the r  was 
never in force, was repealed, or can

be repealed at the option of the set­
tlor. The problem lies in the appar­
ent absence of a state statute p ro ­
h ib i t in g  the suspension  of the  
pow er of alienation.

Delaware repealed the Perpe­
tuities Rule with  respect to pe r­
sonal property  held in trust in 
1995. T ha t  state recently am end­
ed its p e rp e tu i t ie s  s t a tu te  on  
7 /6 /0 0 .55 The am endm en t p r o ­
vides th a t  if a first pow er is exer­
cised ro create a second power, 
then  the second power of appo in t­
ment and every interest in property 
created through the exercise of this 
pow er "relate  back"  to the cre­
a t io n  o f  the first pow er. It is 
u n c le a r  h ow  th is  a m e n d m e n t  
avo ids  the Delaware T ax  T rap  
because the "period” within which 
the property must vest by referring 
back  to  the date  the first power 
w as created still cannot be de te r­
m ined, even though  the successive 
pow er of appointment relates back 
to  the crea tion  o f  the first pow er.

Arizona has a potentially bigger 
problem . Arizona adopted USRAP 
in 1994. In 1998, the state am end­
ed its s ta tu te  to  allow perpetual 
t ru s ts .”  However, Arizona failed 
to  a m e n d  th e  c o r r e s p o n d i n g  
USRAP provision which requires 
rhe exercise of a general te s ta ­
m en ta ry  and nongeneral pow er 
o f  ap p o in tm en t  w ith in  the 90- 
year  perm issible period . M o re ­
over, the re  appears to be no rule 
govern ing  the period of time in 
w hich  the  pow er o f  a l iena tion  
may be suspended. As a result, Sec­
t i o n s  2 0 4 1 ( a ) (3 )  a n d  2 5 1 4 (d )  
w ould  apply if a nongeneral p o w ­
er o f  ap p o in tm en t  were exercised 
w ith in  the perm iss ib le  USRAP 
period  to  create a successive p o w ­
er o f  appo in tm ent.  An exercise o f  
a nongeneral pow er o f  a p p o in t­
m e n t  b e y o n d  rhe  p e rm is s ib le  
USRAP period w ould be invalid.*0

Co b c Ii i Ib b
The cen tra l p rob lem  with the lan- 
guabe of Sections 2041(a)(3) and 
2514(d) is tha t Congress used a rule 
of local p rope r ty  law in an  attempt 
to solve a ta x  problem perceived to 
exist only in D elaw are, b u t  which 
also existed in Wisconsin for a dif­
ferent reason .*’ T h e  disquieting 
aspect of the  D elaw are  T a x  T rap  
is thar in som e sta tes a beneficia­
ry o f  a d ynas ty  tru s t  creates a gift 
or estate tax  liability if a nongeneral 
pow er of app o in tm en t  is exercised 
in a m a n n e r  tha t  gives a successive 
beneficiary a nongcneral pow er o f  
ap p o in tm en t .  At the same time, an 
equ ivalen t exercise by a beneficia­
ry o f  a dynas ty  trust  established in 
a n o th e r  jur isd ic tion  is unlikely to 
fall in to  th e  D elaware T a x  T rap . 
A ccordingly , p ractit ioners should 
k e e p  in m in d  th e  r e la t io n sh ip  
betw een Sections 2041(a)(3) and 
2 5 1 4(d; a n d  the applicab le  perpe­
tuities rule w hen drafting a dynasty 
t ru s t  th a t  gives a beneficiary the 
ability  to  exercise a nongcneral 
pow er o f  ap p o in tm en t  to  create a 
successive nongenera l pow er of 
a p p o in tm e n t .  9

5’ N J S A 46 2F-14
03 Reg 20.2041 -3(0131 
53 A R S 4 H-2S01
50 25 Del Code Ann I 603. Tne Peipeiuiues 

Ru'u was aboiuneo as (v interests created 
m pelsonal property in uusl 

”  l.C A 4 55-111 No Alienability Rule regard* 
ing personal property he io m irust.

50 R I Gen Caws 4 34-11-36 
67 Va. Code 4 55-13 3 
50 25 Del. Code Ann 4 504 
”  See noie 53. supra
50 See Covey. “Rule Against Perpulu'lies 

Changes end Perpetual (Dynasty) Trusts: 
Problems and Opportunities." Practical Diall­
ing. pp. 5 671 -5893. ol p 5877 (Jan 20001. lor 
an excellent analyse ol H im e problem con- 
fronting Anyone and 121 me Ruit- Against Pei- 
peiuities as it lalates to the Delaware Tax 
Trap.

** The problems associated wuh the language 
used in the Code and Regulations are bast 
exemplified by tne elteci m Delaware at tne 
time me provisions became applicable II me 
first power was exercised wiinoul C'val'ng 
a second powci. taxation in Delaware could 
be extended lor at least ar her generation 
See Bloom. «upr« nolo 25 at 263.
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The Rule Against Perpetuities 
(or "a review of the most complicated 

damn legal rule ever!")
No future interest is valid unless it can be shown that it will necessarily vest, if at all, no later 

than 21 years after some life in being at the creation of the interest.

F or p o s t e r i t y ,  t h a t  i s  ou r p l a in  language c o n tr ib u t io n  to  th e  hundreds o f  d e f in i t i o n s  
now o u t th e r e  on " th e  r u le  a g a in s t  p e r p e t u i t i e s . "  Perhaps we co u ld  have s a id :  "hey 
man, i f  you g o in ' to  d e la y  some g i f t ,  e i t h e r  by w i l l  o r  w h ile  y o u 'r e  s t i l l  a l i v e ,  
f u l l  t i t l e  h a s  to  lan d  f a i r  and sq u a re  w ith in  21 y e a rs  u f t e r  th e  d e a th  o f  a p e rso n
a l i v e  a t  th e  tim e o f th e  g i f t . "

The r u le  i s  a  c l e a r  e x p re s s io n  o f th e  common la w 's  abho rren ce  o f th in g s  u n c e r ta in .
The r u l e  a t te m p ts  to  l i m i t  th e  d u ra t io n  o f le g a l  documents w hich s p l i t  p ro p e r ty  
r i g h t s  in  p e r p e tu i ty .  The common law  p r e f e r s  th a t  p ro p e r ty  be f u l l y  owned by j u s t  one 
p e rso n . The common law w i l l  t o l e r a t e  tem p o rary  c o n tin g e n t i n t e r e s t s  ( i . e .  l e g a l  tim e 
bombs w hich a re  a t ta c h e d  o n to  p ro p e r ty  t i t l e s  l i k e  a le e ch ) f o r  a c e r t a i n  tim e o n ly , 
and t h a t  i s  no lo n g e r  th a n  21 y e a rs  a f t e r  th e  d e a th  o f a p e rso n  a l i v e  ( in c lu d in g  
th o se  n o t b o rn  b u t  conce ived ) a t  th e  tim e  th e  document ta k e s  e f f e c t .

The "time the document takes effect" will vary depending whether the document is a will or an inter vivos 
transfer. For wills, the date is the date of death. For inter vivos transfers, it is the date when the transaction 
is completed. It is at that time that the transaction is measured.

The rule is very unforgiving. One legal article on it was called "Perpetuities: Staying The Slaughter Of The 
Innocents." Some places, like the Canadian province of M anitoba have abolished the rule altogether.
Others propose replacing it with a much easier 80 or 90 year vesting rule. Still others, such as British 
Columbia (in 1975), have passed a Perpetuity Act which removes some of the harshness o f the rule against 
perpetuities.

But the ru!e, for all it's apparent simplicity, is one of the most complicated in the law. For example, in 
Lucas v. Hamm (1961), a California lawyer was excused from a charge of professional negligence due to 
his misunderstanding of the rule!

So if you want to attach some lingering interest onto property, such as a trust or a life tenancy, it must 
come to an end within the perpetuity period of "the lives in being at the date the instrument takes effect 
plus 21 years." The rule does not shoot down normal or full property title; ju st those which are lingering 
and contingent.

1 of 4 2/23/0 J 12:02 P\
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The rule is very aggressive too. It does not apply on a wait-and-see basis. It must be apparent from the date 
the document takes effect that it will eventually rid itself of all lingering and contingent interests and 
finally vest completely in one person. In the Lucis v. Hamm case, the property was to vest five years after 
the will was probated. But the court said that even though virtually all wills are probated within 21 years 
(even the most hotly contested ones are usually resolved in a few years), it was not impossible chat probate 
takes more than 21 years. The gift of the property was voided.

The "if at all" part is the law's way of saying: "I don't care if it ever actually vests or not. W e're not going to 
wait and see. It is enough if it may vest." But legislation in many states has changed this to a "wait and see" 
policy, where the courts will decline voiding an interest just because it might fail by not vesting during the 
perpetuity period. Instead, they will let it carry-on and void it when the time comes if, in fact, it transpires 
that it has failed.

Understanding the "rule against perpetuities" game is only possible if you work through a few examples:

A
T H E  FACTS ANALYSIS

til

To the first child of Adam to attain the age of 21 
years."

*ij J

This is the same as the 21 -year limit o f the ;•< 
perpetuity period and it is therefore certain that |  
the threshold of 21 years will be attained, if at |  
all, within the perpetuity period.

i|

In 1997, Greg, v/ho is still childless, sets up an inter 
vivos gift "To mv sons who marrv."

i
;! i
| . ________  _  _ j

Greg is the only life in being at the time of the ; 
transfer so the perpetuity period is his life plus 
21 years. It is feasible that Greg has a son in 
1998 and dies in 1999. There is no guarantee 
that the child will marry on or before 1999+21 
years or 2020 so the gift is void. This shows 
how strict the rule is and why is has been called |  
the "slaughter of the innocent."

•9 ii
"To the first child of Adam to marry."

i  ii

Void. There is no life in being to attach the 
perpetuity clock to. It is not certain that Adam's II 
first child to marry will do so within 21 years |  
of any person living at the time of the will or j ' 
transfer taking effect.

"To the first o f my grandchildren to marry during the 
perpetuity period."

No problem because the gift is so closely t ; 
attached to the pcipetuity period and, by 
definition, expires when it does. i j

,J 1 “ —

"To all my grandchildren to marry."

1

No dice! It is conceivable that a marriage might |  
yet occur after the last of the grandchildren in |  
being at the date of the testator's death, dies and 
21 more years have passed.

"To the first great-great-grandchild of Adam to go for 
a walk with Barbara."

Ok because it must occur, if at all, during the 
lifetime of Barbara.

"To the first child of Adam to attain the age of 18."
a. . ______________  ________  —  — J

Adam's first child must reach 18 within 21 
years of Adam's death.

'1-------------------------------  - ..............  ...................... i
1
No dice because the following is possible: let's |  
assume Harry had only an 18-year old
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makes an inter vivos transfer in 1990 "to my 
grandchild to turn 21."

daughter, Katey, at the time of the transfer so 
the perpetuity period is Katey's life plus 21 
years. Another daughter is born two years later 
(in 1992), Kerri. Both Harry and Katey die in 
1994. The 21-year clock is started and is set to 
expire in 2015. Kerri's child can't possibly 
reach 21 by or before 2015 so the gift is void.

A 1992 will from Shane's father: "To Shane for life, 
remainder to Shane's widow for life, remainder in fee 
simple to their eldest surviving daughter."

Shane was not married when his father died so 
the remainder to his widow is contingent but 
the gift remains valid on that ground since 
Shane is a life in being. Consider, though, that 
Shane marries Nicole in 2013 (who was born 
in 1993) and they have a child, Celine, born in 
2014. Shane dies the next year, 2015, and 
Nicole, in 2037. At that time, Celine is still 
alive but let's look at the perpetuity period. It 
started from the date of the transfer in 1992. 
The life in being was Shane so from his death 
in 2015, there is an additional 21 years to 
count. That brings us to 2036. Since al of this 
was possible from the date of the transfer, the 
remainder gifts are void as against the rule 
against perpetuities.

"Unto and to the use of Kay, in trust for Jane's first 
grandchild to turn 21."

At the time the instrument takes effect, Jane is 
already 65 years old, and she has two children, 
Mary and Michelle.

"When a candidate for the priesthood comes forward 
from St. Saviour's Church, St. Alban's."

Void. There is no life in being to which the 
perpetuity clock can be set.v iv v iv  v /un  u v  j v i .

Void. Again, the time of vesting does not relate 
to the life of any living person.'When a house ceases to be a dwelling house.'

As a sample of how legislation, in some jurisdictions, has modified the rule against perpetuities, readers 
are invited to consult the legislation in place in British Columbia, reproduced in its entirety at 
cabcperp.htm.
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& in  w h ic h  he had n o t be fo re , n o r has b y th e  in s t r u m e n t 
c re a t in g  th e  pow e r, a n y e s ta te  w h a ts o e ve r.

Power o f  revocation. A  p ow e r w h ic h  is to  d iv e s t o r 

a b r id g e a n  e x is t in g  e s ta te .

Powers in  gross. T ho se w h ic h  g iv e  a donee o f th e  pow e r, 
w h o has a n  es ta te in  th e  la n d , a u th o r i t y  to  c re a te such 
e s ta te s o n ly  as w i l l n o t a t ta c h  on th e  in te re s t l im ite d  to  
h im  o r ta k e  e f fe c t o u t o f h is  in te re s t , b u t w i l l ta k e  e f fe c t 
a f te r d on ee ’s e s ta te has te rm in a te d .

Real property law. A n  a u th o r i t y  to do som e a c t in  
re la t io n  to  re a l p ro p e r ty , o r to  th e  c re a t io n  o r re v o ca t io n  
o f a n e s ta te  th e re in , o r a ch a rg e th e re o n , w h ic h  th e  
o w n e r g r a n t in g  o r re s e rv in g  su ch p ow e r m ig h t h im s e l f 
p e r fo rm  fo r a n y pu rp o se . A n  a u th o r i t y  e xp re s s ly r e ­
se rved to  a g ra n to r , o r e x p re s s ly  g iv e n  to a n o th e r , to  be 
exe rc ise d o v e r la n d s , e tc ., g ra n te d  o r conveyed a t th e  
t im e  o f th e  c re a t io n  o f s u c h  pow e r. See Pow e r o f a lie n ­
a tion .

F o r o th e r com po u n d te rm s , su ch as P ow e r o f app o in t­
m en t; P ow e r o f sa le ; e tc ., see th e  fo l lo w in g  tit le s .

P o w e r c o u p le d  w i t h  a n  in te r e s t . A  r ig h t o r p ow e r to 
do som e a c t , to g e th e r w i t h  an in te r e s t in  th e  sub je c t- 
m a t te r o n w h ic h  th e  p o w e r is to  be exe rc ised . I t  is 
d is t in g u is h e d  f ro m  a naked p ow e r , w h ic h  is a m e re 
a u th o r i t y  to  a c t, n o t a c c om pa n ie d b y  a n y in te re s t o f th e  
donee in  th e  s u b je c t -m a tte r o f th e  p ow e r. A rc w e ld  M fg . 
Co. v. B u rn e y , 12 W ash .2 d 212 , 121 P .2d 350, 355 .

P o w e r o f  a c c e p ta n c e . C a p a c ity  o f o ffe re e , upon a ccep t­
ance o f te rm s  o f o f fe r , to  c re a te  b in d in g  c o n tra c t.

P o w e r o f  a l ie n a t io n . T h e  p ow e r to  s e ll, tra n s fe r , ass ign 
o r o th e rw is e  d 'snose o f p ro p e r ty .

P o w e r o f  n p i n tm e n t . A  p ow e r o r a u th o r i t y  c o n fe r re d 
b y one pe rso n b y deed o r w i l l u p o n a n o th e r (c a lle d th e  
"d o n e e " ) to  a p p o in t , th a t is , to  s e le c t and n om in a te , th e  
pe rson o r pe rsons w h o  a re  to  re ce iv e a n d e n jo y an es ta te 
o r a n in c om e th e re fr o m  o r f ro m  a fu n d , a f te r th e  te s ta ­
t o r ’s d e a th , o r th e  donee ’s d e a th , o r a f te r th e  te rm i­
n a t io n  o f a n e x is t in g  r i g h t o r in te re s t .

A  p o w e r o f a p p o in tm e n t m a y be e x e rc is a b le b y deed o r 
b y v / i l l d e p e n d in g  upo n th e  te rm s  es ta b lis h e d b y th e 
d o n o r o f th e  p ow e r, on d is d e f in e d , g e n e ra l ly , as p ow e r 
o r a u t h o r i t y  g iv e n  to  p e rs o n to d ispose o f p ro p e r ty , o r 
in te r e s t th e re in , w h ic h  is  ves te d in  pe rson o th e r th a n  
donee o f th e  p ow e r. I n  re  C o n ro y ’s E s ta te , 67 C .A .3 d 
734 , 136 C a l.R p tr . 807, 809 .

P ow e rs a re e ith e r : Collateral, w h ic h  a re g iv e n to 
s tra n g e rs ; i.e., to  pe rson s w h o h a v e n e ith e r a p re s e n t 
n o r fu tu r e  es ta te o r in te r e s t in  th e  la n d . These a re  a lso 
c a lle d s im p ly  " c o l la te r a l , ”  o r pow e rs n o t cou p le d w i t h  an 
in te re s t , o r pow e rs n o t b e in g in te re s ts . O r th e y a re 
pow e rs re la t in g  to  th e la n d . T he se a re c a lle d ”appen­
d a n t" o r "appurtenant,” because th e y  s t r ic t ly  depend 
upo n th e  es ta te l im i ’ ed to  th e  pe rso n to  w h om  th e y  a re 
g iv e n . T h u s , w h e re  a n  e s ta te  fo r l i fe  is l im i te d  to  a 
m a n , w i t h  a p ow e r to  g r a n t leases in  possession, a lease 
g ra n te d  u n d e r th e  p ow e r m a y o p e ra te  w h o l ly  o u t o f th e 
li fe -e s ta te  o f th e  p a r ty  e x e c u t in g  i t ,  and m u s t in  e ve ry 
case h a v e its  o p e ra t io n  o u t o f h is  e s ta te d u r in g  h is  life .
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S u ch an e s ta te  m u s t be c re a te d , w h ic h  w i l l a t ta c h  on a n 
in te r e s t a c tu a l ly  ves te d in  h im s e lf . O r th e y a re c a lle d 
" in  gross," i f  g iv e n to  a pe rso n w h o h a d a n in te re s t in  
th e  es ta te a t th e e x e cu tio n o f th e  deed c re a t in g  th e  
p ow e r, o r to  w h om  a n  e s ta te  is g iv e n  by th e  deed, b u t 
w h ic h  e n a b le d h im  to  c re a te  such e s ta te s o n ly  as w i l l 
n o t a t ta c h  on th e  in te r e s t l im i t e d  to  h im . O f nece ss ity , 
th e re fo re , w h e re  a m a n  se ised in  fee se ttle s h is  es ta te on 
o th e rs , re s e rv in g  to  h im s e l f o n ly  a p a r t ic u la r p ow e r, th e  
p ow e r is in  gross.

A n  im p o r ta n t d is t in c t io n  is e s ta b lis h e d be tw een gener­
a l an d pa rticu la r pow e rs . B y  a g e n e ra l p ow e r w e u n d e r ­
s ta n d  a r ig h t to  a p p o in t to  w h om so e v e r th e  donee p le a s ­
es in c lu d in g  h im s e l f o r h is  es ta te . B y a p a r t ic u la r 
p ow e r i t  is m e a n t t h a t th e  donee is re s tr ic te d  to  som e 
ob je c ts d e s ig n a te d in  th e  deed o r w i l l c re a t in g  th e  pow e r.

A  g e n e ra l p ow e r is beneficial w h e n  no pe rson o th e r 
th a n  th e  g ra n te e  has , by th e  te rm s  o f its  c re a t io n , a n y 
in te r e s t in  it s  e x e c u tio n . A  g e n e ra l p ow e r is in  trust 
w h e n a n y pe rson o r c la ss o f pe rsons , o th e r th a n  th e  
g ra n te e  o f su ch p ow e r , is d e s ig n a te d as e n t i t le d  to  th e  
proceeds , o r a n y p o r t io n  o f th e  proceeds , o r o th e r bene ­
f i t s  to  re s u lt fro m  th e  a l ie n a t io n .

W h e n a p ow e r o f a p p o in tm e n t am o n g a cla ss re q u ire s 
t h a t each s h a ll h a v e a sh a re , i t  is c a l le d  a " d is t r ib u t iv e ”  
o r "• jn -e x c iu s iv e ”  p ow e r; w h e n  i t  a u th o r iz e s , b u t does 
n o t d ire c t , a se le c t io n o f o n e o r m o re to  th e  e x c lu s io n o f 
th e  o th e rs , i l  is c a lle d  a n "e x c lu s iv e ”  pow e r, an d is a ls o 
d is t r ib u t iv e ; w hen i t  g iv e s th e  p ow e r o f a p p o in t in g  to  a 
c e r ta in  n u m b e r o f th e  c lass , b u t n o t to  a l l , i t  is e x c lu s iv e  
o n ly , a n d n o t d is t r ib u t iv e . A  p o w e r a u th o r iz in g  th e  
donee e i th e r to  g iv e th e  w h o le  to  one o f a class o r to  g iv e  
i t  e q u a lly  am o n g su c h o f th e m  as he m a y se le c t (b u t n o t 
to  g iv e one a la rg e r s h a re  th a n  th e  o th e rs ) is c a lle d  a 
"m ix e d " pow e r.

F o r th e  es ta te ta x  a n d g i f t  ta x  e f f - c ts  o f pow e rs o f 
a p p o in tm e n t , see I.R .C . §§ 2041 a n d 2514.

See also G ene ra l p ow e r o f app o in tm e n t; Illu so ry ap p o in t­
m e n t; L im ite d p ow e r o t a pp o in tm en t.

Special p^wer o f appointment. A  p ow e r o f a p p o in tm e n t 
t h a t ca n n be e xe rc ise d in  fa v o r o f ih e  donee o r h is  o r 
h e r es ta te b u t m a y be e xe rc is e d o n ly  in  fa v o r o f id e n t i f i ­
a b le pe rson (s ) o th e r th a n  th e  donee . See also L im ited 
p ow e r o l app o in tm en t.

Testamentary power. A  p o w e r o f a p p o in tm e n t th a t ca n 
o n ly  be e x e rc L .d  th ro u g h  a w i l l (i.e., upon th e  d e a th  o f 
th e  h o ld e r) .

P o w e r o f  a t t o r n e y . A n  in s t r u m e n t in  w r i t in g  w h e re b y 
one pe rson , as p r in c ip a l, a p p o in ts  a n o th e r as h is a g e n t 
a n d co n fe rs a u th o r i t y  to  p e r fo rm  c e r ta in  sp e c if ie d ac ts 
o r k in d s o f ac ts on b e h a l f o f p r in c ip a l. C o m p la in t o f 
B a n k e rs T r u s t Co., C .A .P a ., 752 F .2 d 874 , 885. A n  
in s t r u m e n t a u th o r iz in g  a n o th e r to  a c t as one ’s a g e n t o r 
a t to rn e y . T h e a g e n t is a t to r n e y  in  fa c t an d h is  p o w e r iB 
re vo ke d on th e  d e a th  o f th e  p r in c ip a l b y o p e ra t io n  o f 
la w . S uch p ow e r m a y be e i th e r g e n e ra l ( f u l l )  o r s p e c ia l 
( l im ite d ) .

Durable power o f  attorney. E x is ts  w h e n  pe rson exe cu te s 
a p ow e r o f a t to r n e y  w h ic h  w i l l becom e o r re m a in  e ffe c -
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I VII.
I .‘V * _
' «k *>n=.' ;i s h a re  o f p ro d u c ts o r proceeds th e re f r o m , re - 

* - i . e . l to o w n e r o f la n d  fo r p e rm i t t in g  a n o th e r to  use 
*».i p ro p e r ty . B a r r y  v. F r iz z e l l, O k l. , 371 P .2d 460 , 464. 

In po te n t la w , s ig n if ie s sum s pa id to  o w n e r o f a p u te n t 
it*, use o r fo r th e  r ig h t to  ope ra te u n d e r i t , a n d  m a y 

* i< . ic ie r to  o b l ig a t io n  g iv in g  ris e to th e  r ig h t to  such
►   T a y lo r v . P e ck , 160 O h io  S t. 288, 116 N .E .2 d 417 ,
t in

also M in im um  roya lty c lause ; O ve rtid in g ro ya lty ; 
to . i i hi ro ya lty .

ti'.r.-inable royalty. U n d e r p a te n t la w , a " re a s o n a b le
  I iy "  is t h a t am o u n t w h ic h  th e  t r i e r  o f fa c ts  e s ti-
•.H irs n pe rso n d e s ir in g  to  use a p a te n t r ig h t w o u ld  be 
•  • lim n to p a y fo r its  use a n d a p a te n t o w n e r d e s ir in g  to  
I- *'11.11. th e p a te n t w o u ld  be w i l l in g  to  a ccep t. U n iv e re i- 
t* ' '. im p u t in g  Co. v . L y k e s -Y o u n g s to w n  C o rp ., C .A .G a ., 
f t  I - 2d 518 , 538.

I *  m u lin g  royalty. A  re ta in e d  ro y a lt y  b y a lessee w h e n  
it.i p ro p e r ty  is sub leased . C om m on in  o i l a n d  gas
U'lncSi
• ■ •w i l ly  a c re s . T h a t p o r t o f th e  o i l th a t goes to  la n d - 
- *  him , w h e th e r i t  be in  p la ce o r a f te r p ro d u c t io n . D ic k - 
   T is d a le , 204 A r k . 838 , 164 S .W .2d 990 , 992 .

w i l l y  b o n u s . T h e  c o n s id e ra t io n  fo r o i l a n d gas lease 
• . i i  nnd above th e  u s u a l ro y a lt y . S h e p p a rd  v . S ta n o - 
i.i .t O il &  G as Co., T e x .C iv .A p p ., 125 S .W ,2d 643 , 648 .

• h i chI l ’o r i g i n a l d e  to u ts  f r a n c h is e s . T h e  k in g  is th e
—  .*;ui o f a l l fra n c h is e s .

dm  n 'e s t l i e  p e r a s c u n  s t a tu t e  s i i l  n e  s o i t e x p re s s - 
hhm ii n o sm e . T h e k in g  is n o t bou nd b y a n y  s ta tu te , 
*.*. ti*NS e xp re s s ly nam ed .

Iiiiv p o e t d is p e n s e r o v e  m a lu m  p r o h ib i t u m , m a is  n o n  
» .n li im  p e r se . T h e k in g  can g ra n t a d is p e n s a tio n  fo r a
-  i Inin prohib itum , b u t n o t fo r a malum per se.

d A n a b b re v ia t io n  fo r "R e v is e d S ta tu te s . "

d i i l i l i c r  c h e c k . S la n g  fo r a che ck w h ic h  has bee n re - 
••II ium I by th e  d raw e e b a n k because o f in s u f f ic ie n t fu n d s 
•i. iIn - a c c o u n t o f th e  d ra w e r .

dm liM iuss . R oughness ; in c iv i l i t y ; v io le n c e . T o u c h in g  
 h e r w i t h  ru dene s s m a y c o n s t i tu te  a b a t te ry .

d o le , i i . T o com m a n d o r re q u ir e  b y a ru le  o f c o u r t ; as,
•■ Mile th e s h e r i f f to  re tu r n  th e  w r i t , to  ru le  th e  de fe n - 
.1.111I to p le ad , to  ru le  a g a in s t an o b je c t io n  to  e v id e n ce . 
I., w t t lc  o r dec ide a p o in t o f la w  a r is in g  u p o n a t r ia l ,  
••..I w hen i t  is  sa id o f a ju d g e  p re s id in g  a t su c h a t r i a l 
it. it lie " r u le d "  so a n d so, i t  is m e a n t t h a t he la id  d ow n , 
w ille d , o r dec ided su ch and su c h to  be th e  la w .

dole, n. A n  es ta b lis h e d s ta n d a rd , g u id e , o r re g u la t io n . 
1'ns i r ib e d g u id e  fo r co n d u c t o r a c t io n , re g u la t io n  o r 
I 'l in r ip le . S ta te  ex re l. V i l l in e s  v . F re em a n , O k l. , 3 70 
l".M  307, 309 . A  p r in c ip le  o r re g u la t io n  s e t u p  b y 
a u th o r ity , p re s c r ib in g  o r d ir e c t in g  a c t io n  o r fo rb e a ra n c e ; 
a-, th e ru le s o f a le g is la t iv e  bod y , o f a c om p a n y , c o u r t , 
poh lic o ffic e , o f th e la w , o f e th ic s . P re c e p t a t ta c h in g  a 
.h -iin ite d e ta ile d  le g a l consequence to  a d e f in i te  d e ta ile d  
i t i i l r  o f fa c ts .

,! 111 I
A n  o rd e r m ade b y a c o u r t , a t th e  in s ta n c e o f one o f 

th e  p a r t ie s  to  a s u it , c om m a n d in g  a m in is te r ia l o f f ic e r , 
o r th e  opp o s ite p a r ty , to  do som e ac t, o r to  sh ow  cauBe 
w h y  som e a c t s h o u ld  n o t be done . I t  is u s u a lly  u po n 
som e in te r lo c u to r y  m a tte r . See also D ec ree ; O rde r.

F o r pu rpose s o f th e  A d m in is t r a t iv e  P ro c e d u re  A c t , 
in c lu d e s each agency s ta te m e n t o f g e n e ra l o r p a r t ic u la r 
a p p l ic a b i l i t y  a n d fu tu r e  e ffe c t t h a t im p le m e n ts , in t e r ­
p re ts , o r p re s c r ib e s la w  o r p o lic y . V ega v . N a t io n a l 
U n io n  F ir e  In s . Co. o f P it ts b u rg h , P a „ In c ., 67 H a w . 148, 
682 P .2 d 73, 78.

A  ru le  o f la w . T h u s , w e speak o f th e  r u le  a g a in s t 
p e rp e tu it ie s ; th e  R u le  in  S h e lle y ’s Case, e tc . See also 
Rule o f  law, below.

Rule absolute. One w h ic h  com m and s th e  s u b je c t -m a tte r 
c r th e  ru le  to  be fo r t h w i t h  en fo rced . I t  is com m o n , fo r 
e ;am p le , w h e n  th e p a r ty  has fa ile d  to  sh ow  s u f f ic ie n t 
cau se a g a in s t a ru le  nisi, to "m a k e  th e  ru le  a b s o lu te ," 
i,e., im p e ra t iv e  and f in a l .

Rule against perpetuities. P r in c ip le  t h a t no in te r e s t in  
p ro p e r ty  is good un le ss i t  m u s t ve s t, i f  a t a l l , n o t la te r 
th a n  21 ye a rs , p lu s p e r io d  o f g e s ta t io n , a f te r som e li f e  o r 
liv e s  in  b e in g a t t im e  o f c re a t io n  o f in te re s t . P e rk in B  v. 
Ig le h a r t , 183 M d . 520 , 39 A .2 d 672 , 676 ; S t. L o u is  U n io n  
T r u s t Co. v . B asse tt, 337 M o . 604 , 85 S .W .2d 569 , 575 . 
T h e  " r u le  a g a in s t p e rp e tu it ie s " p ro h ib its  th e  g r a n t in g  o f 
a n  e s ta te  w h ic h  w i l l n o t n e c e s s a r ily v e s t w i t h in  a t im e  
l im i t e d  b y a l i f e  o r liv e s th e n  in  b e in g  a n d 21 ye a rs 
th e re a f te r to g e th e r w i t h  th e  p e r io d  o f g e s ta t io n  neces­
s a ry  to  c o v e r cases o f p o s th um o u s b i r t h . N e ls o n  v. 
M e rc a n t i le  T r u s t Co., M o ., 335 S .W .2d 167, 172.

T h is  com m o n la w  ru le  o r p r in c ip le  has been m o d if ie d  
b y s ta tu te  in  c e r ta in  s ta te s ; e.g. u n d e r som e s ta tu te s  an 
in q u i r y  m a y be m ade as to  w h e th e r th e  g i f t  d id v e s t in  
fa c t w i t h in  th e  pe r io d . I f  i t  a c tu a l ly  ves ted , i t  w i l l be 
u p h e ld . U n d e r o r ig in a l ru le , th e  in q u i r y  w as w h e th e r i t  
must ve s t b y its  te rm s . See e.g. M .G .L .A . c. 184A 
(M ass .).

See also Perpe tu ity .

Rule in Shelley’s Case. See S he lle y ’s Case , R u le in .

Rule nisi. A  ru le  w h ic h  w i l l becom e im p e ra t iv e  a n d 
f in a l unless cause be show n a g a in s t i t . T h is  r u le  com ­
m a n d s th e  p a r ty  to  sh ow  cause w h y  he s h o u ld  n o t be 
com p e lle d  to  do th e  a c t re q u ire d , o r w h y  th e  o b je c t o f 
th e  r u le  s h o u ld  n o t be en fo rce d . A n  ex p a r te  o rd e r 
d i r e c t in g  th e  o th e r p a r ty  to  show  cause w h y  su c h a 
te m p o ra r y  o rd e r s h o u ld  n o t becom e p e rm a n e n t .

Rule o f  apportionment. R u le  th a t , w h e re  s u b d iv id e d  
t r a c t c o n ta in s  m o re o r less th a n  a gg re g a te a m o u n t 
c a l le d  fo r , excess o r d e f ic ie n c y is a p p o r t io n e d  am o n g 
s e v e ra l tra c ts .

Rule o f  four. W o rk in g  ru le  dev ised b y S u p rem e C o u r t 
fo r d e te rm in in g  i f  a case is d e s e rv in g  o f re v ie w ; th e  
th e o r y  b e in g th a t i f  fo u r ju s t ic e s  f in d  th a t a le g a l ques ­
t io n  o f g e n e ra l im p o r ta n c e  is ra is e d , t h a t is am p le  p ro o f 
t h a t th e  q u e s tio n  has su ch im p o r ta n c e . R oge rs v . M is ­
s o u r i Pac . R . C o „ 111., 352 U .S . 521 , 77 S .C t. 459 , 478 , 1 
L .E d .2 d  515.
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Explanation of Changes 
The Who, W hen, W hat & W hy o f  SB 162

By Stephen E. Greer

This bill follows the intent o f originally proposed SB 162 which would abolish the R u b  Against 
Peipetuities but does so in a manner which avoids a potential tax trap, discovered after SB 162 
was introduced last year. The following discussion is as close as the law comes towards 
approaching rocket science. Nonetheless even though complicated, the proposed legislative fix 
encompassed by this bill is extremely important to: individuals who have established dynasty 
trusts in our state; the lawyers who drafted them; and our reputation as the premier state in which 
to establish a trust. This legislation is strictly remedial in nature and attempts to fix a later 
discovered tax problem  attendant with the manner in which the Rule Against Perpetuities was 
abolished in April o f 1997.

I. Who is behind this bill and why?

A group of estate planning attorneys in Alaska meet informally on a continual basis to discuss the 
very complex and continually changing aspects of the estate planning profession. These 
attorneys are dedicated to the improvement o f Alaska’s laws to keep us in the forefront of the 
trust industry. A laska has been on the cutting edge of this industry on a nationwide basis in 
recent years. This reputation is the result of our state enacting creative and innovative trust laws, 
which not coincidentally is being replicated by an increasing num ber of other states. Nonetheless 
if we in Alaska are to remain in the forefront, our laws must be kept current. Being a leader has 
its disadvantages. T he strength and weakness of any new law can not be fully assessed at the 
outset. Only after som e time passes can this assessment be made. The burden of constantly 
improving existing law and the willingness to address change is the one which any leader must 
bear whatever the profession. Make no mistake about it, we in Alaska are nationally respected as 
a leader in the trust industry. Unfortunately compounding our responsibility of remaining a 
leader in trust law is its inextricable link with federal tax law. As we all know, federal tax law 
constantly changes. Our laws must both anticipate and keep current with these changes. If we 
fail in this effort, all previous efforts to establish a trust industry in this state will go for naught. 
This bill addresses and answers that challenge. There are other bills concerning trust and probate 
law which have been or will be introduced in this legislature which address the challenge of 
remaining a leader in the field of trusts. No attorney who has expressed a desire to participate in 
the formulation of these laws has been excluded; on the contrary all those who have been willing 
to contribute have been invited to participate. It can also be said none of these bills represents 
the exclusive position of the drafter but more often than not are a product of compromise and 
painstaking review .

1



II. History of our state law concerning the Rule Against Perpetuities and its im portance to 
trusts.

The common law rule against perpetuities ( “RAP”) as it relates to trusts states every beneficial 
interest and the property subject to those beneficial interests, must vest within a period o f time 
measured from the time the trust was originally created. The period of time is the lifetim es o f all 
beneficiaries alive at the time the trust was created, plus 21 years. If it is determined at the tim e 
the trust was created that there exists a possibility an interest of a beneficiary might not vest 
within this period of time, then this interest is void. The Alaska legislature enacted the U niform  
Statutory Rule Against Perpetuities (“USRAP”) effective January 1,1996. This Uniform Rule 
ameliorates the harshness o f the common law rule and adopts a “wait and sec” approach to 
determine whether a beneficial interest might vest and establishes a term of 90 years as an 
alternative within which time a beneficial interest can vest.

In April of 1997, our legislature amended AS 34.27.050(a) by including (3) which states the RAP 
is inapplicable to those trusts where a trustee has the ability to make a distribution to a person 
who is living at the time the trust is created. Because in almost every case a trustee can m ake the 
above described distribution, it was generally accepted we had abolished the RAP, if  not 
explicitly, at least implicitly. Abolishing the RAP is a significant reason for the growth o f our 
state’s trust business since 1997. By rendering the RAP ineffective as applied to trusts, it became 
possible to create a trust which could continue forever. These trusts are frequently referred to as 
“perpetual trusts ” or “dynasty trusts” and the terms are used interchangeably here. By m aking a 
trust “perpetual” it is also possible to avoid the diminishing effect of estate tax as the trust 
property passes from one generation to the next. As a result trust assets can grow dramatically, 
resulting in Alaska becoming a very attractive place to create a trust. When we enacted this 
legislation in 1997, we were not the first state to abolish the RAP, although we were one of the 
few states to have done so. Unfortunately an increasing number of other states have seen the 
benefit of abolishing the RAP. Illinois, Idaho, South Dakota, Maryland, W isconsin and Ohio are 
just a few of those states which have jo ined the parade. Many other states have legislation either 
pending or under consideration.

III. Why was it decided to abolish the R AP with the introduction o f SB 162?

The m anner in which we abolished the RAP left some uncertainty in the minds o f outside 
practitioners whether or not we had in fact done so. As a result it was felt it would be better for 
us to ju st come out and say so by statute. This would have the practical effect of m aking our 
trust laws more understandable to outside observers and would naturally increase the m arketing 
potential of our state. In addition it would also cure a technical glitch which was discovered after 
the 1997 law was passed, where il was unclear w hether a charitable lead dynasty trust could be 
created in our state or whether a trust funded exclusively with Crummy withdrawal rights would 
be considered perpetual. That was the frame of mind which existed when SB 162 was originally 
introduced.
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IV. What was wrong with SB 162?

The intent of SB 162 was commendable. However after SB 162 was introduced it was 
discovered the manner in which we abolished the RAP in April of 1997 created a potential tax 
consequence. Passage of SB 162 would only perpetuate this problem. The tax problem is very 
difficult to understand but it exists with any perpetual trust in which a beneficiary is given a 
special power o f appointment. This bill follows the intent of SB 162 in abolishing the RAP 
except in the one limited circumstance where property is subject to a special pow er of 
appointment which is exercised to create a successive power of appointment. Even then the 
perpetuity term is being extended for all practical purposes into perpetuity. This bill is 
distinguishable from SB 162 because this bill provides a legislative fix for perpetual trusts 
drafted after April 1,1997 by avoiding the “Delaware Tax Trap.” As will be discussed, giving 
future beneficiaries special powers of appointment are an indispensable tool in the formulation of 
a perpetual trust. By giving beneficiaries the special power to appoint trust assets, it is possible 
to make this otherwise irrevocable trust, flexible so future events can be addressed.

V. Typical Perpetual Trust with Special Powers o f Appointment.

In a trust it is quite common to give beneficiaries special powers of appointment. A beneficiary 
who has a special power o f appointment can decide who can benefit from the trust property either 
at their death or during their life depending on whether the power is a testam entary or an inter 
vivo special power of appointment. If a special power of appointment is not exercised then the 
trust document invariably provides for a disposition in some alternative manner.

Example 1. A creates a trust for B and gives B a special power to appoint the trust 
property at B ’s death to any individual other than to B ’s estate or creditors o f B ’s estate. 
The trust document further states if B fails to exercise the special pow er o f appointment, 
the property will be distributed outright to B ’s 2 children, C and D. C turns into a drug 
addict and D is an anesthesiologist with a high exposure to liability. B could exercise the 
special power of appointment and appoint the trust property away from  C and give it to D 
in trust for the benefit o f D. The trust for D could be drafted to prevent the attachment of 
the trust assets by D ’s creditors. Furthermore D could be given a special power of 
appointment to further appoint the trust assets to those beneficiaries which D  might 
choose and in the m anner in which D  might choose, whether as an outright distribution or 
in trust for those beneficiaries.

3



VI. D etailed exp lanation  of tax problem .
The Internal Revenue Code ( “Code” ) imposes estate tax on property owned by a person at the 
moment of death. Property subject to the exercise of a special power of appointment will not be 
included in the estate of a person who holds this special power of appointment. This is because 
the ownership rights attendant to a special power of appointm ent do not rise to a level where the 
property subject to this power of appointment would be included in a person’s estate for estate 
tax purposes. On the other hand property subject to a general pow er of appointment will be 
included in the holder’s estate.

In 1951 virtually every state in the country had adopted the RAP. The federal government was 
satisfied with this rule because this rule states all trusts m ust eventually terminate. When trusts 
terminate and the assets are distributed to the beneficiaries, the property will be exposed to estate 
tax when the beneficiaries die. The RAP states whenever the holder of a special power of 
appointment exercises it to create other trusts which in turn give beneficiaries of those trusts the 
further ability to exercise special power of appointments, the time period within which these 
powers may be exercised and the time period in which the property interests subject to these 
successive special powers of appointment must vest, is m easured by calculating the perpetuities 
period from the date of creation of the trust instrument granting the first special power of 
appointment. Sounds complicated but really net.

E xam ple 2. A creates a trust for B and gives B a special power of appointment. B 
exercises the special power of appointment to create trusts for C and D, and gives both C 
and D special powers of appointment. C and D can validly exercise their special power 
of appointm ents only if those special powers can be exercised within the applicable 
perpetuities period. This period is measured from  the date of the instrument creating the 
first special power o f appointment. M oreover the property subject to this power also 
must vest within this same time period.

Delaware m odified its RAP to provide whenever a holder of a special power o f appointment 
exercises a special power o f appointment to create another trust which in turn gives the 
beneficiaries o f those trusts the ability to exercise special pow er o f appointments, a new 
beginning date for measuring the perpetuities period arises at the moment a special power of 
appointment is exercised to create a successive special pow er of appointment. Thus it was 
possible in D elaware to create a trust which gave holders of special powers of appointment the 
ability to exercise them to create successive special powers o f appointment and these trusts could 
last forever. Furtherm ore if a beneficiary was given a special pow er of appointment as opposed 
to a general power of appointment, the trust property w ould not be included in the beneficiary’s 
estate and would escape estate tax. The ability to have trusts go on forever and avoid the 
imposition of estate tax naturally promoted the trust industry in Delaware.
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The federal government attempted to fix the Delaware problem by enacting the predecessor to 
now Internal Revenue Code section IRC 2041(a)(3) and itr gift tax counterpart 2514(d). These 
sections provide property subject to special pow er of appointment will be included in the estate 
of the holder of a special power of appointment if the holder exercises the special pow er of 
appointment in a manner which creates successive special powers of appointment, but only if  on 
the date in which the successive power o f appointment was created, the determination o f the 
perpetuity period did not relate back to the date of the instrument creating the first special power 
o f appointment. As indicated in the example 2, above, in every other state, except D elaware, the 
date for determining the validity of the exercise o f a special power of appointment and the 
determination of the vesting period of property subject to its exercise relates back to the date of 
the instrument creating the first special pow er o f appointment. In Delaware successive special 
power of appointments did not relate back, instead a whole new perpetuities period is 
commenced when successive special pow er o f appointments are exercised. Eventually Internal 
Revenue Code sections 2041(3) and 2514(d) became known as the “Delaware Tax Trap” because 
a Delaware practitioner could inadvertently “ fall into the trap” and subject the trust property to 
either gift or estate tax if they created a trust which gave beneficiaries the ability to exercise 
special powers o f appointment to create a successive special powers of appointment.

V II. How have o ther states avoided th e  D elaw are  T ax T rap  w hen they abolished  th e  R A P?
As previously indicated, other states have seen it in their interest to abolish the RAP. H ow ever 
in at least a few of those states, they have done so in a way which does not run afoul o f the 
Delaware Tax Trap by coming under the holding of a Tax Court case, known as the Estate o f 
Murphy v. Commissioner. 71 T.C. 671 (1979). These jurisdictions do not state their RA P as a 
time in which property interests must vest but rather as a time in which the power o f alienation 
can not be suspended. A rule against the suspension of power of alienation states by implication 
that it is permissible to create a trust which prevents the trust property from being sold. At 
common law this would be considered a restraint on alienation and this direction w ould be 
considered void as against the public policy o f promoting the free transferability o f property. In 
those states which have stated their RAP as a tim e in which the power of alienation can not be 
suspended, they place a time period on the inalienability of property after which tim e the property 
must be capable of being sold. This period of tim e is invariably stated as a variation o f the same 
time period found in the RAP pertaining to vesting of property interests.
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Treasury regulations under 2041(a)(3) provide whether a state articulates its R A P as a rule 
against the remote vesting of property or as a rule against the suspension of the power of 
alienation, if a power of appointment is exercised to the create another pow er o f appointment 
then the period of time in which the vesting of property is delayed (if local law states the rule as 
one against the remote vesting of property) or in which the power of alienation is suspended (if 
local law states the rule as one against the power of alienation) must be ascertainable by referring 
back to the date the first pow er o f appointment was created. When one thinks about it this makes 
little sense. Even though a local law might state its rule as one against the suspension of power 
of alienation, having the power of alienation does not address the concern which Congress had in 
mind when it passed the predecessor of sections 2041(a)(3) and 2514(d). If a trust is created in a 
jurisdiction where a trust can continue forever but the only condition is the property of the trust 
must be capable of being sold at either the direction of the trustee or the beneficiaries, then it is 
still possible to have property continue in trust forever without the im position o f estate tax.
The only requirement is the property o f the trust must be capable o f being exchanged for other 
property within a stated period of time. The Tax Court in Estate of M urphy v. Commissioner, 
held 2041(a)(3) is to be read in the alternative, so, if Wisconsin had no RAP pertaining to the 
vesting of property, but instead had a rule limiting the time in which the pow er of alienation can 
be suspended, and furthermore provided that all special powers of appointm ent relate back, then 
2041(a)(3) is not violated. Even though this inteipretation does nothing to prevent the use of 
perpetual trusts to avoid estate tax, the Court found itself bound by Treasury’s own regulations. 
Furthermore Treasury acquiesced in the Tax Court’s decision which means the IRS will be bound 
by the Tax Court’s interpretation in future cases. As a result some states which permit perpetual 
trusts simply provide that although the RAP is otherwise abolished they do have a rule against 
the suspension of the power o f alienation. Furthermore they go on to state any exercise o f a 
special power of appointment must relate back to the date the first special pow er of appointment 
was created. These states have a distinct competitive edge over Alaska because in these states a 
beneficiary can exercise a special power of appointment and exercise it to create successive 
special powers of appointment, without fear of IRC sections 2041(a)(3) and 2514(d) being 
violated. Although the vesting of property interests might be delayed, the power of alienation 
will not be suspended beyond the permissible period, provided the trustee or beneficiaries are 
given the ability to direct the sale or exchange of trust property for other property.
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V I I I .  H o w  does th e  M u rp h y  case a ffe c t A la s k a ?

In our state the RAP has always been stated as a rule against the remote vesting of property and 
not as a rule against the suspension of the power o f alienation. When we changed AS 34.27.050 
in 1997 we continued to state the RAP as a rule against the remote vesting of property. As a 
result, any perpetual trust created after April 1, 1997 which gave a beneficiary a special power of 
appointment which could be exercised to create successive powers of appointment, has the
potential for running afoul of Internal Revenue Code sections 2041(a)(3) and 2514 (d). This is. 
because under present Alaska law when a special power o f appointment is exercised to create a 
successive pow er o f appointment, the property subject to these powers will have its vesting 
delayed for a p en o tfo f time that can not be ascertained by referring back to the date o f the, 
instrumentcreating  the firstjjow er of appointment. In Alaska for trusts created after April 1, iC  
1997, there’is no stated period of time in which property interests must vest. As a result, the 
maximum length o f time in which vesting can be delayed can not be determined by referring 
back to the date o f the instrument creating the first pow er o f appointment. Thus, all trust 
property subject to the exercise of a special pow er o f appointment, which was exercised to create 
a further trust giving those beneficiaries special powers o f appointment, renders that property 
subject to estate tax or gift tax. This creates a potential problem because it defeats the 
expectations o f those individuals who created these trusts.

IX. Legislative Fix.

We in Alaska could fix this problem by abolishing the RAP and enacting a rule against the 
suspension of the power of alienation. In so doing we would fall squarely within the M urphy 
decision. This is what many other states have seen fit to do and this would protect all perpetual 
trusts drafted after the date of enactment o f this bill. H ow ever this would do nothing to protect 
perpetual trusts created after April, 1997 which contain special power of appointments.

This legislation is meant to fix the potential tax problem  in both scenarios. For all trusts created 
after the effective date, the RAP would be ab o lish e^except in those instances in which property, 
interests are.subject to a special power of appointm ent which in turn is exercised to create_a 
successive-Si3eclal-Dower of appointment. In this one lim ited circumstance, the period of time 
within which these property interests must vest will relate back to the date the first special power 
of appointment was created, thus avoiding 2041(a)(3). The period of time in which property 
interests must vest which are subject to a special pow er o f appointment exercised to create a 
successive special power of appointment would be extended to 1000 years. Although this trust 
might not be perpetual, a 1000 year term is nonetheless a very large period of time for a trust to 
last. The 1000 year term is not unique to Alaska. In fact the idea of a 1000 year term was taken 
directly from legislation now pending in Florida.
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Alaska’s legislation further provides contingent special power of appointments are valid if 
exercised within a 1000 years from the date the trust was first created. This corrects an oversight 
in the 1997 legislation which left in tact a USRAP provision that contingent special pow er of 
appointments were valid only if exercised within a 90 year period from the date the trust was 
created. This oversight dramatically reduces the effectiveness of using special pow er o f 
appointments in perpetual trusts created under our present law and thus makes A laska 
noncompetitive with other states which permit perpetual trusts.

The ability to make the provisions o f this bill retroactive to April of 1997 is possible by the clear 
wording of the second sentence o f AS 34.27.070(a) as it now exists in our law. This provision 
provides the law in effect at the time a pow er o f appointment is exercised to create a successive 
power of appointment controls, even though for purposes o f determining the vesting period the 
date of exercise relates back to the date o f the instrument creating the first pow er of appointment, 
which of course predates the date of enactm ent o f this bill. This provision w ould be removed 
from 34.27.070(a) and restated and added as a new subsection (d).

Exam ple 3. A created an inter-vivo trust for B on May 1,1997 and gave B a special 
power of appointment which B exercised on January 1, 2001 (or any date after April 1, 
1997) to create trusts for C and D, giving both C and D special powers o f appointment. 
A ’s exercise o f the special power o f appointment on January 1, 2001 w ould take into 
account the law in effect on January 1, 2001. If this bill becomes law, it would provide 
the determination of the period of tim e in which the vesting of all property interests which 
are subject to the power of appointm ent exercised on January 1, 2001 relate back to May 
1,1997 (the date of the instrument creating the first special power o f appointment). The 
period of time in which the property m ust vest is 1000 years com puted from M ay 1,1997. 
Because the period of time in which this property must vest can not be ascertained 

without regard to the date of the first power, there is no violation of IRC sections 
2041(a)(3) or 2514(d).
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