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CS FOR HOUSE BILL NO. 319(L&C)

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y -S E C O N D  L E G IS L A T U R E  - S E C O N D  S E S S IO N

BY TH E HOUSE LABOR AND C O M M ERCE COM M ITTEE

O ffered: 3/15/02 
Referred: Jud iciary

Sponsor(s): REPRESENTATIVES KOTT, Dyson

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to civil liability for commercial recreational activities and for guest 

passengers on an aircraft or watercraft; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE IF  ALASKA:

* Section 1. T h e  u n c od ifie d  law  o f  the S ta te  o f  A la s k a  is am ended  b y  ad d in g  a n ew  sec tion  
to  re ad :

P U R P O S E  O F  S E C T IO N  2 . It  is the  p u rp o se  o f  sec . 2  o f  th is  A c t to  e s ta b lish  the 
re sp o n s ib ilit ie s  o f  p e rson s  w h o  ope ra te  c om m e rc ia l re c re a tio n a l a c tiv it ie s  and p e rs o n s  w h o  
pa rtic ip a te  in th o se  re c re a tio n a l ac tiv itie s  and  to  d ec rease  u n ce rta in ty  re g a rd in g  the leg a l 
re s p o n s ib i li ty  fo r  in ju r ie s  that re su lt from  p a rtic ip a tio n  in c om m e rc ia l re c re a t io n a l a c tiv it ie s . 
It is a ls o  the  p u rp o se  o f  sec . 2  o f  th is A c t to e n cou rag e  the c on tin u ed  a v a i la b i li t y  o f  bu sinesses 
that o f f e r  c om m e rc ia l re c re a tio n a l a c tiv itie s  to  the p u b lic .

* See. 2. A S  0 5  is am ended  by add ing  a new  ch ap te r to  re ad :
Chapter 50. Civil Liability for Commercial 

Recreational Activities.

HB0319b - I -  CSHB 319(L&C )
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Sec. 05.50.010. Acceptance of inherent risks. P a rt ic ip a tio n  in a c om m e rc ia l 
re c re a t io n a l a c t iv ity  con s titu te s  accep tance o f  the inh e ren t r is k s  o f  the c om m e rc ia l 
re c re a t io n a l a c t iv ity  that a re  o r  sh ou ld  be app a ren t to  an o rd in a r i ly  p ruden t p e rson .

Sec. 05.50.020. Contributory negligence, (a )  A  p e rson  w h o  accep ts an 
in h e ren t r is k  o f  a  c om m e rc ia l re c re a tio n a l a c t iv ity  as d esc rib ed  in A S  0 5 .5 0 .0 1 0  is 
c o n t r ib u to r i ly  n e g lig e n t to  the ex ten t that th e  inh e ren t r is k  causes in ju ry , d ea th , o r  
p ro p e r ty  d am age .

(b )  In an  a c tion  se ek in g  to re c o v e r  d am ages fo r  in ju ry  o r  death  to  a p e rson  o r  
h a rm  to  p ro p e rty  re su lt in g  from  an inh e ren t r is k  o f  a c om m e rc ia l re c re a tio n a l a c t iv ity , 
c om p en sa to ry  d am ages  s h a ll be reduced  fo r  c o n tr ib u to ry  n eg lig en c e  as p ro v id e d  unde r 
A S  0 9 .1 7 .0 6 0 .

Sec. 0 5 .5 0 .0 3 0 .  Responsibilities of participants. A  p a rtic ip an t in a 
c om m e rc ia l re c re a tio n a l a c t iv ity  has the re s p o n s ib i lity  to

( 1 )  le a rn  ab ou t and  e x p re s s ly  accep t the r is k s  o f  the  a c tiv it ie s ;
( 2 )  act w ith in  the lim its  o f  the p e rson 's  a b ilit ie s  and as a llow e d  b y  the 

p e rson 's  h ea lth ;
( 3 )  heed  a ll w a rn in g s  reg a rd in g  p a rtic ip a tion  in the c om m e rc ia l 

re c re a t io n a l a c t iv ity ;
( 4 )  m a in ta in  c o n tro l o f  the pa rtic ip an t's  p e rson , a  m in o r u n de r the 

c o n t ro l o f  the p a rtic ip an t, and an y  equ ipm en t, d ev ic e s , o r  a n im a ls  the p a rtic ip an t is 
u s in g  o r  that a re  u n d e r the  c o n tro l o f  the p a rtic ip an t;

( 5 )  re fra in  from  ac ting  in a  m an n e r that m a y  cause  o r  c on trib u te  to 
in ju ry  o f  the  p a rtic ip an t o r  an o th e r p e rson .

Sec. 05.50.040. Resnonsibilities of operators of commercial recreational 
activities. A  p e rson  w h o  ope ra tes a bu siness that o f fe r s  a c om m e rc ia l re c re a tio n a l 
a c t iv ity  sh a ll

( 1 )  e x p la in  to  a pa rtic ip an t
(A )  the fu n d am en ta l in h e ren t r is k s  o f  the c om m e rc ia l 

re c re a tio n a l a c t iv ity ; and
(B )  the s k i l ls  and eq u ipm en t req u ired  to  p a rtic ip a te  in the 

c om m e rc ia l re c re a tio n a l a c t iv ity  that a re  n o t app a ren t to  an in exp e rien ced

CSHB 319(L&C ) -2- HB0319b
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( 2 )  requ ire/ tha' em p lo y e e s  w h o  a re  re sp o n s ib le  f o r  a ss is ting  
p a rtic ip an ts  in the  ac tu a l p e rfo rm an c e  o f  a  c om m e rc ia l re c re a tio n a l a c t iv ity  h ave  
t ra in in g  in basic  f ir s t  a id  and c a rd io p u lm o n a ry  re su sc ita tion  and e x p la in  to  those  
em p lo y e e s  h ow  to  use em e rg en cy  m ed ica l s e rv ic e s  a v a i la b le  in the a rea ;

( 3 )  m a in ta in  re c re a tio n a l equ ipm en t and fa c i lit ie s  in g o od  re p a ir ;
( 4 )  p ro v id e  tra ined  and com pe ten t p e rs o n n e l; and
( 5 )  ac t in  a re a so n ab ly  sa fe  and  com pe ten t m anne r.

S ec . 0 5 .5 0 .0 5 0 .  In t e r a c t io n  w ith  o t h e r  la w s . T h is  ch ap te r d oes  n o t a f fe c t  the 
im m un ity  o f  an o w n e r o f  u n im p ro v ed  land  u n d e r A S  0 9 .6 5 .2 0 0  o r  o f  a sk i a rea  
o p e ra to r  u n d e r A S  0 5 .4 5 .

Sec . 0 5 .5 0 .0 6 0 .  E f f e c t  o f  v io la t io n s . A  pe rson  w h o  op e ra te s  a bu s in e ss  that 
o f fe r s  a c om m e rc ia l re c re a tio n a l a c t iv ity  and w h o  v io la te s  A S  0 5 .5 0 .0 4 0  is n eg lig en t 
and  c iv i l ly  lia b le  to  the ex ten t the v io la t io n  causes in ju ry  to  a p e rson  o r  d am age  to 
p ro p e rty .

S ec . 0 5 .5 0 .1 0 0 .  D e f in i t io n s . In  th is  chap te r,
( 1 )  " c om m e rc ia l re c re a tio n a l a c t iv ity "  m ean s a re c re a tio n a l a c t iv ity  fo r  

w h ich  the p a rtic ip an ts  p a y  c om p en sa tion ;
( 2 )  " re c re a tio n a l a c tiv ity "  m ean s an o u td o o r a c t iv ity  u nde rtaken  f o r  the 

p u rp o se  o f  e x e rc is e , edu ca tion , re la x a t io n , p le a su re , sp o rt , o r  as a h o b b y .
*  S ec . 3 . A S  0 9 .6 5  is am ended  b y  add ing  a n ew  sec tion  to  read :

Sec . 0 9 .6 5 .1 1 2 .  C iv i l  l i a b i l i t y  f o r  a i r c r a f t  a n d  w a t e r c r a f t  g u e s t p a s s e n g e rs .
(a )  A n  ow n e r o r  o p e ra to r  o f  an a irc ra ft  o r  w a te rc ra ft  is no t lia b le  f o r  the c iv i l d am ages
o f  a  p e rson  be ing  tran sp o rted  in the ow ne r's  o r  o p e ra to r's  a irc ra ft  o r  w a te rc ra ft  i f  the

so t-
o w n e r  o r  o p e ra to r  is n o t be ing  com pensated^ f o r  the  tra n sp o rta t io n . In  th is  sub sec tion , 
"c om p en sa ted " m ean s a substan tia l p aym en t in m on e y , s e rv ic e s , o r  m a te r ia ls , bu t d oc s  
n o t in c lu d e  a to k en  p aym en t.

(b )  T h is  sec tion  d oe s  no t a p p ly  to  a c iv i l ac tion
( 1 )  fo r  dam ages re su lt in g  from

(A )  g ross  n eg lig en ce  o r  re c k le s s  o r  in te n tio n a l m is c on d u c t ;
( B )  an act o r  om is s io n  o f  an ow n e r o r  o p e ra to r  o f  an  a irc ra ft  o r

HB0319b -3-
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w a te rc ra ft w h o  is a c om m on  c a rr ie r ; o r
(C )  an act o r  om is s io n  o f  an ow n e r o r  o p e ra to r o f  an  a irc ra ft  o r  

w a te rc ra ft that o c cu rs  w h ile  d em on stra tin g  an a irc ra ft  o r  w a te rc ra ft  to  a 
p ro sp ec tiv e  b u y e r ; o r

(2 )  d e sc rib ed  unde r (a )  o f  th is  sec tion  i f  the ow n e r o r  o p e ra to r
(A )  has in su ran ce  that w o u ld  com pensa te  the  c la im an t fo r  c iv i l 

d am ages aw a rd ed  aga in st the ow n e r o r  o p e ra to r : an ow n e r o r  o p e ra to r  w h o  is 
in su red  as d esc rib ed  in th is subpa rag raph  is n o t lia b le  fo r  c iv i l d am ages 
desc rib ed  in (a )  o f  th is  section  tha t exceed  the a p p lic a b le  in su ran ce ; o r

( B )  d oe s  n o t h ave  in su ran ce  that w ou ld  com p en sa te  a p e rson  
be ing  tia n sp o rted  as desc ribed  unde r ( a )  o f  th is  sec tion  fo r  c iv i l d am ages 
aw ard ed  aga in st the ow n e r o r  o p e ra to r and , b e fo re  the p e rson  be in g  tran sp o rted  
en te rs the a irc ra ft  o r  w a te rc ra ft , the ow n e r o r  o p e ra to r fa i ls  to  p ro v id e  n o tic e  to  
the pe rson  be ing  tran sp o rted  that the ow n e r o r  o p e ra to r is u n in su red  as 

d esc rib ed  in th is  subpa rag raph .
* S e e . 4 . T h e  u n c od ifie d  law  o f  the S ta te  o f  A la s k a  is am ended  by  add ing  a n ew  sec tion  to 

read :
A P P L IC A B IL IT Y .  T h is  A c t a p p lie s  to acts o r  om is s io n s  that o c c u r on  o r  a fte r  the 

e ffe c t iv e  date  o f  th is A ct.
*  S e c . 5 . T h is  A c t takes e ffe c t  J u ly  1 ,2 0 0 2 .

CSIIB 319(L&C ) -4- HB0319b
New T e x t  U n d e r l in e d  [DELETED TEXT BRACKETED]



A l a s k a  S t a t e  L e g i s l a t u r e

PETE KOTT10928 Eagle River Rd Ste. 141 Eagle River, Alaska 99577(907) 694-B944 FAX (907) 694-8945

REPRESENTATIVE
State Capitol Junoau, Alaska 99801-1182 (907) 465-3777 FAX (907) 465-2819

While in Juneau

H ouse  o f  Representatives
House District 24

Sponsor Statement

HB 319

O ne o f  A lask a ’s m ajor attractions is outdoor adventure opportunities and the 
businesses that coordinate access to them. They  are synonym ous with A laska 
lifestyles and visitor expectations, yet the associated  liability insurance costs 
continue to be a trem endous obstacle  for A laska’s businessm en and w om en that 
provide these com m ercial recreation  opportunities.

HB 319 establishes the responsibilities o f  com m ercia l recreation businesses and 
the responsibilities o f  persons w ho  elect to participate in recreation activities. It 
addresses specific guidelines operators and participants m ust fo llow  to m in im ize 
the possibility  o f  accidents. C om m ercia l businesses rem ain responsible  for 
m eeting safety  standards and for providing trained and com peten t personnel, as 
outlined in Section 05.50.040.

H ow ever, HB 319 adds the p res"m p tion  that a participant accepts the inherent risks 
o f  a com m ercia l recreation activity  and as such plays a part in dam ages resulting 
from  tha t inheren t risk. L ikew ise , a non-paying guest w ho is transported by a no n ­
com m ercia l aircraft o r w atercraft is considered to have assum ed the sam e inherent 
risks as the com m ercial recreation  user.

This legislation decreases uncertainties regarding the legal responsibilities for 
injuries and encourages the continued viability o f  responsible  businesses that offer 
com m ercial recreational activities to the public. Existing legal uncertainties have 
resulted in high liability insurance costs. HB 319 helps avoid unfair and 
unreasonable  claim s that m ake it difficult to provide recreational and outdoor 
activities that A laskans are so p roud  of.



A l a s k a  S t a t e  L e g i s l a t u r e

PETE KOTT1D928 Eagle River Rd Sle. 141 Eagle River, Alaska 99577(907) 694-8944 FAX (907) 694-8945

REPRESENTATIVE
Slate Capitol 

Juneau, Alaska 9P301-1182 (907) 465-3777 FAX (907) 465-2819

While in Juneau

H ouse o f  R epresentatives
House District 24

S e c t io n a l  A na ly s is  
C S  f o r  H B  319

S ection  1: Establishes the purpose o f  the bill, which is to decrease the legal 
uncertainties regarding liability for in juries that result from  participation in 
com m ercial recreational activities.

As well, the purpose o f  this legislation is to encourage the continued availability  o f  
businesses that offer recreational activ ities to the public.

Sec tion  2 : A m ends Title 5 -  A m u sem en ts  &  Sports, by adding a new chapter 
entitled, “Civil Liability for C om m erc ia l R ecreational Activities.”

1. This chapter establishes an accep tance  o f  inherent risk on the part o f  the
participants and responsibilities o f  the operators. Specifically,

a. A ccep tan ce  o f  in h e r e n t  r isk s .  Participation in a commercial recreational 
activity constitutes accep tance  o f  the inherent risks.

b. C o n t r ib u to r y  negligence . A  person  w ho accepts the inherent risks o f  a 
com m ercial recreational activ ity  is contributorily  negligent to the ex ten t 
that the inherent risk caused  the in jury or loss. An action to recover 
dam ages shall be reduced fo r contribu to ry  negligence as provided under 
*AS 09.17.060.

c. R esp onsib il i t ie s  o f  p a r t i c ip a n t s .  T he  participant is responsible to learn 
about and to expressly  accep t the risks o f  the activity and they m ust heed  
all relative w arnings. T hey  m ust act within the constraints o f their health. 
The participant m ust heed  all w arn ings regarding their The participan t 
m ust maintain control o f  them selves , any m inors under their control and 
any equipm ent o r  anim als that the partic ipan t is using. The participant 
must not act in a fashion tha t cou ld  contribute to the injury of ano ther 
participant.

d. R esp onsib il i t ie s  o f  o p e r a to r s  o f  c o m m e rc ia l  re c rea t io n a l  ac tiv i ties .
An operator m ust explain  to  the partic ipants the fundamental inheren t



risks o f  the com m ercial recreational activity and must explain the sk ills  
and equipm ent that are not appa ren t to a novice. The operator m ust 
ensure that em ployees that assis t participants are trained in basic first a id  
and in CPR. The opera to r m ust m aintain  all equipm ent, provide tra ined  
and com petent em ployees an d  act in a reasonably safe and com peten t 
manner.

e. In te ra c t io n  w ith  o th e r  la w s . T h is  chap ter d o e sn ’t affect the im m un ity  o f  
the ski area operator im m u n ity  or ow ner o f  unim proved land.

f. E ffec t o f v io la tions. A co m m erc ia l  operator w ho breaches their 
responsibilities laid out in th is chap ter  is negligent and liable to the ex ten t 
that the breach caused in jury  o r  loss to a participant.

S ec t io n  3 ; Amends Title 9 by add ing  a new  section entitled, “Civil liability fo r  
a ircraft and watercraft guest passengers .”

1. This chapter establishes that an ow ner or opera to r is not liable for civil 
dam ages o f  their guest excep t fo r  dam ages resulting from:

a. gross negligence or reck less  or intentional misconduct
b. an act or om ission o f  a co m m o n  carrier ow n er  or operator
c. an act or om ission that occu rs  while dem onstra ting an aircraft o r 

watercraft to a p rospective  buyer

2. This new section also p rov ides  that if  the o w n er  or operator has in su rance  
is not liable for dam ages  that exceed  their insurance coverage.

3. The owner or operator is not sh ielded  by this chap ter if they fail to 
provide notice to the gues t that they are uninsure J.

*09.17.060 Effect of contributory fault. In an action based on fault seeking to recover damages 
for injury or death to a person or harm to property, contributory fault chargeable to the claimant 
diminishes proportionately the amount awarded as compensatory damages for the injury 
attributable to the claimant’s contributory fault, but docs not bar recover.



FISCAL NOTE
STATE OF A LA S K A  Fiscal Note Number: 1
2002 L E G IS L A T IV E  SE SSIO N  Bill Version: CSHB319(L&C)

(H) Publish Date: 3/15/02
Revision Date/Time (Note if correction):__________________ Dept._Affected;_____________
Title Recreational Activity Liability______________ BRU Alaska Court System
_____________________________________________Component Trial Courts_______
Sponsor Representative Kott____________________  _______________
Requester House Labor and Commerce Component No. 768
Expenditures/Revenues_______________________________ (Thousands of Dollars)________
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) |
FUND SOURCE__________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal: [
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)
The court system does net anticipate any fiscal impact from the passage of HB 319.

Prepared by: Douglas Wooliver  Phone 463-4750
Division Alaska Court System  Date/Time 3/14/02 2:12 PM
Approved by: Stephanie Cole Date 3/14/02______
Agency Alaska Court System_____________________________
(Revised 9/2001 OMB) Page 1 of 1_
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5260 -̂ Cupin Place 
Anchorage, c/C 99507

April 4,2002

Representative Pete Kott 
Alaska State Legislature 
State Capitol
Juneau, Alaska 99801-1182 

Dear Representative Kott,

Tliank you for your sponsorship of HB 319. Should it become law, it will resolve 
a range of dilemmas which confront most private pilots and/or aircraft owners in one way or 
another.

My aircraft (a PA 28-180) is modest with respect to market value, maintenance 
and operating costs, and capabilities. Nevertheless, it is a source of much enjoyment as 
well as an indulgence which my spouse and my circumstances can tolerate.

Over the years, a particular and recurring pleasure has been to treat friends and 
visitors to the awesomeness and beauty of pa«9 of Southcentral Alaska that can be accessed 
by a simple and inexpensive flight. Because my lifestyle affords an association with younger 
people, even greater joys have accrued through the introduction of literally dozens of 
youngsters to general aviation.

For the past few years, though, as Pvc had to more seriously contemplate the 
future for myself and my family, and as Pvc watched our society become increasingly 
litigious, those activities have been curtailed. Today, I fly either alone or with my wife only. 
Because of my record, I am one of those pilots still able to buy insurance (for about $2,800 
annually, and even at that cost it does not cover off-airport operations). However, my policy 
limits coverage to $100,000 per passenger. From a practical standpoint, this creates 
elements of uncontrollable risk which I cannot tolerate. The passage of HB319 will 
alleviate that situation in a dramatic wayt

Ed Crane

V v~'.<
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e e m lje a tf  may act as p ilo t in  c o m m a n d  ol an a n c ra lt  that is c a rry jn p  p a sse n p c rs  oi p io p e r ty f o t  
ro m p e m a tio n  or h ire : nor m ay  tha t p e rso n , lo j c o m p e n sa tio n  oi h i r t . act as p ilo t in  c o m m a n d  o l an 
a irc ia lt .

t h )  A pr iva te  p i l o t  m a y .  l o r  c o m p e n s a t i o n  oi  h i r e ,  act as p i l o t  in c o m m a n d  o l  an a i r c i a l t  in c o n n e c t i o n  w i t h  
any bu s iness  oi  e m p l o y m e n t  i l :

11) The flip  lit is o n ly  in c id t n ta l to  that b u s in e ss  oi e m p lo y m e n t: and

(? )  The a irc ra lt does not i a m  p a sse n p c rs  oi p ro p e rty  lo i c o m p e n s a tio n  oi h iie .

i c )  A pr iva te  p i l o t  may  not  pay less than the p i o r a t a  shaie o l  the o p e i a t i n p  e x p e n s e s  o l  a f l i p h t  wi th  
pa s senpc r s .  p r o v i d e d  the e xpen se s  i n v o l v e  on l y  l u e l .  o i l .  a i rpo r t  i x p e n d i t u i e s .  o i  r e n t a l  l e e s .

(d ) A private  p ilo t may act as p ilo t in c o m m a n d  ol an  a irc ia lt u sed  in a p asM 'n p e i-e a rry in p  a ir lilt  sp o n so re d  
by a c h a ritab le  o ip a n i /a n o n  d e sc r ib e d  in p a ra p ra p h  ( d j O ) ol this se c tio n , an d  lo i w h ic h  the p asse n p c rs  
m ake a d o n a tio n  to the o ip a n i /a t io n .  w h e n  the lo llo w in p  ree ju iicm en ts  aie m et:

( J )T h c  sp o n so i ol the a ir lilt  n o til ie s  the I 'A A  F l irh t  .S tandaids D is tr ic t  011 ice w ith  ju r is d ic t io n  over the 
a n  a c o n c e rn e d  at l e a s t d a y s  b e lo ic  the e v e n t and  lu m ish e s  •

i n  A s ip n ed  lette i l io m  tin sp o n so r  that sh o w s tin name ol tin sp o n so r , tin p u rp o se  ol the c h a n ta b h  
event .  tin date and u n n  or the i vt n t. a n d  the lo c a tio n  ol tin event :  an d

• u i A p ho toeopy  ol < ach p ilo t in c o m m a n d  s p ilo t - e m irc a n  . m e d ic a l c e r ti ln  an . a n d  lo p b o o k  en trie - that 
show  thi p ilo t u  cu rren t n , acco rd an ce  wi t h  f i  <•? t t~ and  M  o) this part a n d  has lo p p ed  at least ? 0 0  
hours oi I'hpht t im e .

( Tin llip h t is con d u i ti o n o n ,  a p u b ln  airpiort that i- adeijiian  lo i tin  am  i alt  t o  be u se d , oi H orn ano ther 
a irpo rt tha t has b een  a p p io v e d  hy the 1 A A lo r  the o p e ra tio n .

d-'Nc ,ii lobatn or lormation fiiphls an conducti«

- vr.ua: <-u9PM
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F ebruary  2, 2001

The H onorable Andrew Halcro 
House of R epresentatives 
S ta te  Capitol, Room 414 
Ju neau , AK 99801-1182

D ear R epresen tative  Halcro:

Re: Aviation Insurance

Legislators, the Division of In su rance  (Division) and th e  new s m e d ia  h a v e  all h e a rd  
from A laskan  air carriers  abou t th e  difficulty of ob ta in ing  affo rdab le  l iab ili ty  
insurance for their  operations. The loss of commercial av ia tion  o p e ra t io n s  would 
have a significant negative im pact on Alaska, both  for th e  a ir  c a r r ie r s  a s  well as  th e  
ru ra l A laskans who depend on them  for tran sp o rta tion .

The Division has identified options th a t  m ay improve th e  a v a i la b i l i ty  a n d  
affordability of th is in surance  coverage. The issues of av a i lab il i ty  a n d  affordability  
are re la ted  ye t distinct. A vailability  refers to th e  ability  of a c o n s u m e r  to  o b ta in  
insurance coverage. Affordability refers to the  price of th e  coverage.

From discussions the  Division h a s  had  w ith  consum ers and  in s u ra n c e  producers , 
coverage continues to  become less affordable. These d iscussions in d ic a te  th a t  
renewal p rem ium s m ay be increasing  a t  am oun ts  up to  50 p e rc e n t  a n d  in  a few 
instances even higher. Some of th is  increase is due to poor loss expe r ien ce .  Some of 
it is due to a harden ing  of the soft in su rance  m arke t .

Another factor re la ted  to the  availab ility  and  affordability  is sue s  is  th e  p e r  sea t 
limit of coverage th a t  a ir ca rr ie rs  need or w a n t  to  pu rchase . A la s k a  S ta tu t e  
02.40.010 requires a m in im um  lim it of $3 50,000 per s e a t  for bodily  in ju ry .  Air 
carriers desiring to pu rch ase  h ig h e r  lim its  m ay  find av a i lab il i ty  a n d  affordability  
problems in obtain ing the  desired coverage.

SAFETY
Aviation in surers  have pointed to th e  need for more s t r in g e n t  s a fe ty  in  th e  av ia tion  
industry . On June  30, 3 999, The N ationa l In s t i tu te  for O ccupa tion  S a fe ty  and  
H ealth  issued a report th a t  s ta te s  the  occupation of a ir  ta x i  p ilo t in  r u r a l  A laska  is

mailto:lnsurance@dced.state.ak.us
http://www.dced.state.ak.us/insurance/
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more h a z a rd o u s  th a n  th a t  of lum berjack  or crab f ishe rm an . H ow ever, un like  the  air 
taxi pilot, n e i th e r  the  lumberjack nor crab fisherm an  rou tine ly  p lace s  th e  lives of 
tru s ting  p a s s e n g e rs  a t risk in the perform ance of h is  job.

The av ia tion  in su ra n c e  availability  and  affordability p roblem s a re  d irec tly  re la ted  
to safety. In s u ra n c e  p rem ium s are driven by the  cost of issu ing  a policy and  paying  
any covered c la im s. Reducing the  frequency or severity  of c laim s h a s  th e  g rea te s t  
impact on re d u c in g  policy prem ium s.

Safety p ro g ra m s  a re  an  essential factor in reducing claim s and, th e re fo re ,  p rem ium s. 
Air ca rr ie rs  w h o  im p lem en t a com prehensive safety  p lan  a n d  a re  c o n s is ten t  in 
carrying ou t th e  sa fe ty  p lan  should expect to see cred its  on th e ir  in su ra n c e  policies 
as a r e s u l t  of th e s e  efforts. Use of fl igh t s im u la to r tra in in g ,  w h ich  is  av a ilab le  in  
Anchorage, could be p a r t  of a safety  p lan . The a i r  ca rr ie rs  a ssoc ia tion  w ould  be a 
possible source for additional in form ation  on safety  p rog ram s.

I f  not adop ted  on  a vo lun tary  basis, sa fe ty  p lans could become a m a n d a to ry  
req u irem en t for a i r  ca rr ie rs  operating  in Alaska. T h is  w ould p ro b ab ly  req u ire  
legislation to  im p le m e n t  and set up a sta tew ide sa fe ty  p lan .  D ifficu lties  in  
im p lem en ting  a m a n d a to ry  plan include costs to  m on ito r com pliance  w ith  th e  p lan , 
developm ent o f  a sa fe ty  p lan  th a t  m ee ts  th e  varie ty  of s i tu a t io n s  faced  by a i r  
carriers  in  A la sk a ,  an d  possible conflicts w ith  FAA reg u la t io n .  A m a n d a to ry  p la n  
could also be a n  ad d itiona l burden  for those air c a r r ie rs  w h ich  c u r re n t ly  h av e  an  

-  effective sa fe ty -p lan -in  place.

MARKETS C U R R E N T L Y  AVAILABLE IN  ALASKA

Based on d iscuss io ns  w ith  consum ers and  producers, th e  D ivision is a w a re  of th e  
following m a r k e t s  t h a t  are  available in  A laska. D e ta iled  in fo rm a t io n  on th e se  
entities shou ld  be ob ta ined  from th e  producers or in su re r s  th em se lv e s .  H ow ever, 
they are lis ted  h e re  to  show the var ious  options th a t  m ay  be av a i la b le  now. The 
players in  th e  m a r k e t  a re  always subject to change.

U nited S ta te s  A irc ra f t  In su ian ce  G roup (USAJG) is a group, or pool, of in s u re r s  t h a t  
collectively p rov ide  av ia tion  in su rance  on a worldwide b as is .  On i t s  w eb s i te  a t 
w w w .usau .com , USA1G sta tes  th a t  its  p r im ary  goal is “to p rovide  a s tab le ,  re liab le  
aviation in su ra n c e  m a rk e t  by (!) in su r in g  ind iv iduals  and  o rg a n iz a t io n s  w hose 
safety s ta n d a r d s  an d  .Joss h istories sa tis fy  our u n d e rw r i t in g  re q u ir e m e n ts ;  an d  (2) 
charging p re m iu m s  w hich  are sufficient to  su ppo rt expected  lo sses.”

Associated A v ia t io n  U n d erw rite rs  (AAU), the U .S. b ra n c h  of B r i t ish  A v ia tion  
Insurance, is a n o th e r  pool of in surers  w riting  lim ited  b u s in e s s  in  A la sk a ,  m a in ly  
corporate je ts  w i th  com m ercial pilots, not ow ner flown.

London A via tion  U nderw rite rs  and H ouston  C asu a lty  C o m pany  w r i te  a ir  tax i 
operations as w ell as  o th e r  types of av ia tion  risks.

http://www.usau.com
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A1G Aviation is non-renewing its book of business.

W Brown & A ssociates is not writing new business but is renew ing  its  ex is t ing  book 
of business.

ACE USA w ri te s  in A laska on a lim ited basis.

A irSure  Ltd. w r i te s  m ain ly  large fleets.

Lloyds of London also w rite  portions of some risks.

OPTIONS CURRENTLY AVAILABLE BUT NOT USED IN  ALASKA

Pooling m ay be seen  to be a solution to the availab ility  an d  affo rdab ility  issues .
 H ow everrpooling-does-not-necessarilyim pTOve-the'ioss-experience'of'theTirem bers—

of th e  pool. I f  m em b ers  of a pooling a rrangem en t have poor loss experience , th e  
costs of in su rance  coverage may not become more affordable. T he  following four 
options are w ays th a t  a i r  carrie rs  could join toge ther to pu rch ase  in su ra n c e  
coverage. They  are  listed in  the order from eas ies t to m ost difficult to  im p lem e n t .

1. Risk P u rch as in g  Group

-A risk  pu rch as in g  group is authorized under the federal L iab ili ty  R isk  R e te n t io n  
Act, 15 USC 3901-3906. M em bers of a risk pu rchasing  group m ay  be a b le  to  o b ta in  
b e tte r  ra tes  an d  custom ized forms because of the buying pow er av a i lab le  to  a group 
th a t  is not availab le  to  an  individual purchaser. The risk  p u rc h a s in g  g roup  can  also 
provide loss control services (e.g. safety program s) for its  m em bers .  A s m en tio n ed  
above, th is  is an  im p o r ta n t  fea tu re  needed to negotiate  b e t te r  ra te s .  P u r c h a s in g  
groups have been  used elsew here by small a irlines to lower costs by avo id ing  
m in im um  prem ium  charges.

The purpose of a risk  pu rch as in g  group is to p u rchase  liab ili ty  in s u ra n c e  on a  group 
basis  for its  m em bers. The group m em bers m ust have s im ila r  b u s in e s s  a c t iv i t ie s  
and the ir  risk  exposure m u s t  be sim ilar or re la ted  to one ano th e r .  A g roup  
consisting of a i r  ca rr ie rs  would appear  to m eet th is  test.

A risk pu rchas ing  group m ay  be domiciled in any s ta te .  I f  it is no t dom ic iled  in  
A laska, then  it  m u s t  Register w ith  the  s ta te  u n d e r  AS 21.89.090. P u r c h a s in g  
groups are subject to reg u la tion  under Title 21.

G u aran ty  association coverage is available if  the p u rch as in g  group o b ta in s  coverage 
from an adm itted  in su re r .  G u a ran ty  association coverage p rovides p ro te c t io n  to 
policyholders i f  the in s u re r  becomes insolvent and  canno t pay  o u t s ta n d in g  c la im s.

A purchasing  group m ay  only provide liability  coverage to its  m e m b e rs ,  th e re fo re  
hull coverage m ust still be procured individually.
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2. State B ased  Jo in t U nderw riting  Association or Jo in t R e in su rance

A joint u n d e rw rit in g  association (JUA) and joint re insurance are  co m b in a tio n s  of 
insurers jo in ing  toge th er  to provide the  capacity to write a specific ty p e  of r isk . A 
JUA and jo in t re in su ran ce  are d istinguished by the way in w hich th e  in s u r e r s  sh a re  
the risk am ong them selves . The national pools m entioned above a re  o rg an iza tio n s  
of this type. The difference between the  national pools and a s ta te  pool is t h a t  only 
insurers w riting  in A laska  would combine together and only A la sk a  a i r  c a r r ie rs  
would be able to  ob ta in  coverage from the  state  pool. The p re m iu m  w ould  be based  
upon the experience of th e  JUA or th e  reinsurance pool.

JU A ’s and jo in t re in su ran ce  are subject to ra te  regulation  u nde r  A S  21.39 .110.
Since aviation in su ran ce  is exempt from AS 21.39, a JU A  or jo in t  r e in s u ra n c e  
writing only av ia tion  in surance  would be exempt from AS 21.39.110. H ow ever, 
o ther section of T itle  21 would apply to  these  pools.

The d isadvan tage  to  a s ta te  based JU A  is th a t  there  are few r isk s  over w hich  th e  
exposure can be sh ared . The law of large num bers is difficult to  ach ieve  in  th e  
Alaska m ark e t .  G u a ra n ty  association coverage would not be a v a i lab le  for n o n ­
adm itted  in su re rs  pa r tic ip a t in g  in a JU A  or jo int re insurance .

3. Reciprocal I n s u re r

-^TeciprccafinsureT'TC'Bnruninrorporatefl'-aggTegation'of su b sc r ib e rs 'o p e ra t in g  
individually and  collectively th rough an  attorney-in-fact to provide in su ra n c e  
among them selves. T en  or more persons m ay join together to form  a  rec iprocal.
The liability of each subscriber is individual, several and  p ro p o r t io n a te  l iab ili ty ,  not 
joint. Reciprocal in s u re rs  are au thorized  under AS 21.75.

A reciprocal in su re r  contro ls  all aspects of the insurance coverage su c h  as 
underw riting, ra t in g ,  an d  claims hand ling . A reciprocal in su re r  is  su b jec t  to 
regulation u n d e r  T itle  21. G u aran ty  association coverage is av a i lab le  to  subsc r ibe rs  
of a reciprocal.

The m ain d isad v a n tag e  of a reciprocal is the s tart-up  costs for e s ta b l is h in g  th e  
reciprocal. The m in im u m  capital and  su rp lus requ irem en ts  for a n  A la sk a  dom estic  
reciprocal w ritin g  l iab ili ty  insurance are $1,500,000. T here  is also a re la t iv e ly  
small base from w hich  po ten tia l m em bers  can be draw n.

Alaska T im ber In su ra n c e  Exchange in K etchikan is au tho rized  as  a rec iprocal 
insurer unde r  AS 21.75. They would be a good source of ad d itiona l in fo rm a t io n  on 
the operations of a reciprocal.

4. Risk R eten tion  G roup  (RRG)

A risk re ten tion  group is a corporation or limited liability  assoc ia tion  form ed u n d e r  
the  federal Risk R e te n tio n  Act, 15 U SC  3901-3906. An RRG o p e ra te s  like an  
insurance com pany to provide liability  insurance for the group. T h e  p r im a ry
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purpose and activity is to assum e, or spread among the m em bers ,  a n y  or all of the  
liability exposure of the m em bers. The group m ust consist o f m e m b e rs  whose 
business or activity exposure is sim ilar or re la ted  to one ano th e r .

An RRG m ust be licensed or charte red  and au thorized  as a l iab i l i ty  in su ran ce  
company in a sta te . I f  th e  RRG is licensed in an o ther  s ta te ,  i t  m u s t  reg is te r  w ith  
Alaska u nde r  AS 21.89.090. RRG’s are  subject to reg u la t io n  u n d e r  T itle  21.

As with a reciprocal, th e  p r im ary  d isadvan tage  of a risk  re te n t io n  group  is th e  s t a r t ­
up costs. A domestic A laskan  RRG h a s  m in im um  cap ita l an d  s u rp lu s  re q u ire m e n ts  
of $2,000,000. O ther d isadvan tages  are  th a t  an  RRG m ay  only p rov ide  liab ili ty  
coverage to its m embers, so hull coverage would need to be o b ta in ed  ind iv idually . 
Also, g u a ran ty  association coverage is n o t  availab le  to an  RRG.

"O PTIO N S'R EQ U IR IN G * N EW 'S TATUTGRY-PRtDVTSPONS---------------------------------------

1. Assigned Risk P lans

An assigned risk  p lan  is one m ethod used to provide coverage in  th e  re s id u a l  
m arket. (The res idual m a rk e t  consis ts of persons or o rg an iz a tio n s  w ho  can n o t get 
the insurance  coverage th ey  need from p riva te  in su ran ce  com pan ies .)  A laska  
currently  h as  two assigned risk p lans , one for au tom obile  in su ra n c e ,  th e  o th e r  for
workersTcrmpen'sation'in'suraTrcerT^n'a'S'signed'ri'slrpdaTrfar'aviatiou in s u ra n c e --------
could be modeled after th ese  p lans  as  in  AS 21.39.155. T he  a u to  a s s ig n e d  r isk  p la n  
is also m entioned in AS 28.20.580.

Assigned risk p lans are  m anaged  by an  a d m in is t ra to r  r e p re s e n t in g  in s u re r s  
licensed in the s ta te  and  w riting  th e  k ind  of in su ran ce  offered by th e  p lan . 
Partic ipation  in  the p lan  is m an d a to ry  w ith  policies a ss ig ned  to in s u r e r s  b a s e d  on 
the ir  vo luntary  m ark e t  share . The p lan  m ay use se rv ic ing  c a r r ie r s  w ho  h a n d le  
claims and o ther policy re la ted  services. Some p lan s  pool th e  lo sses  am ong  all 
partic ipating  insurers , o th e r  p lan s  req u ire  th e  in d iv idua l in s u r e r  to  accept th e  
profit or loss from its sh a re  of the  assigned  r isk  m a rk e t .

Im plem enting  an assigned risk p lan  could cause in s u re r s  to w i th d ra w  from  th e  
state since they m ay be requ ired  to b e a r  add itiona l a s se s s m e n ts  i f  t h e  p la n  o p e ra te s  
at a loss. I f  these assessm en ts  are  la rg e r  th a n  an  in s u re r  can  b e a r ,  th e  cost can  be 
passed on to the ir  owp policyholders, th e reby  in c reas in g  cos ts  for th e  v o lu n ta ry  
m arket. •

2. R isk-Sharing  P lan s

A rkansas and New H am p sh ire  bo th  have  s ta tu te s  allow ing th e  d ire c to r  to in te rv e n e  
in m arke ts  when a kind of in su rance  is not read ily  ava i lab le .  T he  d irec to r  m a y  
direct in su re rs  to p rep a re  a p lan  to provide th e  n ecessa ry  in s u ra n c e  coverage. I f  th e  
plan subm itted  by th e  in su re rs  is no t acceptable , th e  d irec to r m ay  develop h is  o r  h e r  
own plan.
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A copy of the A rk an sas  s ta tu te  m ay  be found in the A rkan sas  Code sections 23-95- 
101 th rough  23-95-108. This s ta tu te  m ay be accessed via th e  s t a te  w ebsite  a t  
www.state.ar-.us.

The New H am p sh ire  s ta tu te  m ay be found under NHRSA 404-C. T h is  s t a tu te  m ay 
be accessed via th e  N H  sta te  website  a t h t tp ://sudoc .nhsl.lib .nb .us /rsa .

3. M a rk e t A ssis tance  P lan

M aine h a s  a s ta tu te  th a t  allows th e  director to es tab lish  a m a rk e t  a s s is tan c e  p lan  
w hen a p a r t ic u la r  type of insurance is unavailable  or unaffordable . The m a rk e t  
assis tance p lan  is a vo lun tary  ag reem en t between th e  division a n d  the in su re r s  th a t  
the in su re rs  will w rite  th e  insurance a t  an  agreed upon ra te  for th o se  pe rso n s  th a t  
are unab le  to ob ta in  th e  coverage.

The M aine s ta tu te  is found in section 2325-A. In te rn e t  access is av a ilab le  a t  
h ttp :// janus.sta te .m e.us/legis/s ta tu tes/24_A /title24-A sec2325_A .h tm l.

This program  w as successfully used  a couple of years  ago w h en  d a y  care  l iab ili ty  
w as difficult to obtain . Additional in form ation on the  opera tion  o f  th is  p ro g ram  
would be availab le  from Maine.

4. Jo in t  In su ran ce  A rran g em en t

A jo int in su rance  a r ra n g e m e n t (JIA) allows m em bers  of th e  JLA to  pool 
contributions to e i th e r  assum e r isk s  from losses to the p a r t ic ip a n ts  on a group bas is  
or pu rchase  coverage for th e  p a r t ic ip an ts  on a group basis . J I A ’s a re  au tho rized  
u nde r  AS 21.76. J IA ’s are  not subject to regu la tion  by the D ivision , except for 
review of th e  cooperative agreem ent.

Form ation  of an  av ia tion  JIA  would requ ire  a s ta tu te  change s ince  only 
m unicipalities, city and  borough school d istric ts  and  reg iona l e d u c a t io n a l  
a ttendance  a reas  m ay  e n te r  cooperative agreem ents . G u a ra n ty  assoc ia tion  
coverage is n o t  ava ilab le  to m em bers of a JIA.

ALTERNATIVE M ARKETS
/

There are a t  leas t tv/o sources of in form ation  for hard-to-p lace  coverage . T he 
N ational U n d erw rite r  publishes a su pp lem en t called “A g en t /B ro k e r  B uyers  Guide 
to In su rance  Coverages.” Rough N otes Com pany, Inc. p u b lish e s  “T h e  In su ra n c e  
M arketp lace .” Both of these  guides list m a rk e ts  by type of r isk  a n d  each  of th ese  
guides includes an  av ia tion  or a ircraft section. However, m ost of th e se  m a rk e ts  
m ay be th rough  w ho lesa le rs  not licensed in A laska  or w ith  n o n a d m i t te d  un lis ted  
insurers.

http://sudoc.nhsl.lib.nb.us/rsa
http://janus.state.me.us/legis/statutes/24_A/title24-Asec2325_A.html
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tax credit would overcome the underw riting  judgem ent of th e  r isk in e ss  o f  th e
m arket. »

3. Subsid ization

M any of the options described are likely to have more effect on a v a i la b i l i ty  of 
coverage r a th e r  th a n  affordability. Even in a pooling a r ra n g e m e n t ,  i f  c la im  costs i 
high, the in su ran ce  p rem ium s will be high. I f  claim costs a re  high, som e ty p e  of 
subsidization m a y  be the  only w ay to lower insurance p rem ium s.

CONCLUSION

For any of th e  op tions outlined above to improve availab ility  and  a ffo rdab il i ty  of 
aviation liab ility  in su rance , the  aviation community will need  to a d d re s s  sa fe ty  
issues-and-hnd-w^y-s-to-r-educe-the-frequency-and-severity-of-dosses—W e-h av e 't r ied  
to identify various  options th a t  m ay ass is t  air carriers  to  ob ta in  th e  coverage  th ey  
need. I f  you need add itional inform ation, or if  you would like to d iscuss  p a r t i c u la r  
options fu rther, we would be happy  to discuss these w ith  you.

Sincerely,

For Robert A. L ohr 
Direc" or
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