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Sponsor Statement 

SSHB316

"An Act relating to trusts, including trust protectors, trustee advisors, and transfers of trust 
interests, and to creditors’ claims against property subject to a power of appointment; and 
providing for an effective date."

A la s k a  h a s  b e e n  in  the  le a d  in  th e  d e v e lo p m e n t o f  tru s t la w . O th e r  s ta tes  h a v e  n o t  o n ly  enac ted  
s im i la r  le g is la t io n  bu t h a v e  im p ro v e d  o n  it. T h is  b i l l  f in e  tu n e s  A la s k a ' s  e x is t in g  tru s t 
le g is la t io n .

H B  3 1 6  p ro v id e s  s ta tu to ry  a u th o r i ty  to  p ro v is io n s  c o m m o n ly  fo u n d  in  tru s t in s t ru m en ts . F o r  
in s tan ce , s e c t io n  1 o f  th e  b i l l  s p e c i f ic a l ly  p ro v id e s  f o r  the  p o s i t io n  o f  a  tru s t a d v is o r  a n d  tru st 
p ro te c to r  a n d  c la r i f i e s  th e  m a n n e r  in  w h ic h  th e se  p o s i t io n s  re la te  to  th e  a d m in is t ra t io n  o f  a  tru s t. 
D e la w a re  h a s  s im i la r  le g is la t io n . M a n y  tru s t in s tru m en ts  a l lo w  a  tru s te e  to  m a k e  tru s t a sse ts  
a v a i la b le  f o r  th e  u se  o f  a  b e n e f ic ia ry . S e c t io n  2  a l lo w s  t ru s ts  a sse ts  c o n s is t in g  o f  re a l p ro p e r ty  
and  ta n g ib le  p e rs o n a l p ro p e r ty  t o  b e  u sed  b y  a  b e n e f ic ia ry  w ith o u t  th e  u se  b e in g  c o n s id e re d  a  
d is t r ib u t io n  w h ic h  c o u ld  in  tu rn  b e  su b je c te d  to  the  c la im s  o f  a  b e n e f i c ia r y ' s  c re d ito r s

O th e r s e c t io n s  c o n ta in e d  in  th e  b i l l  c o d i fy  a  n u m b e r  o f  m a tte rs  w h ic h  h a v e  a lw a y s  b een  accep ted  
by  A la s k a  t ru s t p ra c t i t io n e rs  a s  b e in g  th e  c o m m o n  la w  o f  th is  s ta te , bu t f o r  w h ic h  th e re  has been  
n o  s ta tu to ry  c o u n te rp a r t . S e c t io n  4  p ro v id e s  th a t tru s t a s se ts  c an  n o t  be a tta ch ed  b y  a 
b e n e f i c ia r y ' s  c re d i t o r  u n t i l s u c h  t im e  that tru s t a s se ts  a re  a c tu a l ly  d is t r ib u te d  to  a  b e n e fic ia ry , n o r  
can  th e re  b e  a  c o n t in u in g  o rd e r  a g a in s t th e  tru s te e  w ith  re sp e c t t o  fu tu re  d is t r ib u t io n s  th a t a 
tru s te e  w o u ld  c h o o s e  to  m a k e . S e c f io n  6  ad d s  a  n ew  s u b se c t io n  ( i )  to  A S  3 4 . 4 0 .1 1 0  w h ic h  
c la r i f ie s  th a t th e  s ta tu te  a f fo r d in g  s p e n d th r i ft  p ro te c t io n  f o r  b e n e f ic ia l in te re s ts  a p p lie s  n o t  o n ly  to  
tru s ts  in  w h ic h  a  s e t t lo r  m a y  h a v e  a  re ta in e d  in te re s t, b u t a ls o  t o  th e  v e ry  c o m m o n  th ird  p a rty  
s e tt le d  tru s t w h e re  a b e n e f ic ia ry  m ig h t be  s e rv in g  a s  s o le  tru s te e .
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Sections 5 and 6 make amendments AS 34.40.110 which will assist a future court in the 
interpretation of this statute, something an Alaska court has yet to do. Section 5 clarifies that a 
fraudulent conveyance action may only be brought against a settlor of a trust and then only as to a 
specific transfer o f assets which are determined to be fraudulent as to that creditor. Section 6, 
also clarifies the definition of a preexisting creditor who can avail themselves of the time period 
found in AS 34.40.110(d)(1) for bringing a fraudulent conveyance action against the settlor of a 
self-settled trust. Subsection (h) as found in Section 6 provides a transfer restriction will be 
valid with respect to a beneficial interest retained by a settlor even though the settlor serves as a 
co-trustee, provided the settlor doesn' t have control over the manner in which distributions may 
be made to the settlor. Subsection (k) invalidates any unwritten agreement or understanding 
between a settlor who is a beneficiary and a trustee which gives the settlor rights greater than 
those which are permitted to be expressed in the trust instrument.

Last, there are several provisions contained in this bill which have their counterpart in the laws of 
other states. Section 3 provides the circumstances in which a transfer restriction will continue to 
be valid even though a settlor retains a unitrust or annuity interest in the trust. These provisions 
presently exist in Delaware. Section 7 of the bill clarifies when property subject to a power of 
appointment can be subjected to the claims o f a donee's creditors and codifies the common law 
as it is now found and enunciated in the Restatement 2nd o f Property. This section has its genesis 
in a comparable Rhode Island statute. All the provisions found in this bill are necessary 
additions if Alaska expects our trust industry to remain competitive with other states.
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M E M O R A N D U M M a rc h  2 8 ,  2 0 0 2

SUBJECT: S e c t io n a l s u m m a ry  o f  S S H B  3 1 6  r e la t in g  to  t ru s ts  a n d  p o w e rs  o f  
a p p o in tm en t (W o r k  O rd e r  N o .  2 2 - L S 1 2 5 3 \ 0 )

TO:

FROM:

R e p re s e n ta t iv e  L e s i l  M c G u ir e  
A ttn : S u e

J k
T h e re s a  L .  B a n n is te r  
L e g is la t iv e  C o u n s e l

Y o u  h a v e  re q u e s te d  a  s e c t io n a l s u m m a ry  o f  th e  a b o v e -d e s c r ib e d  b i l l .  A s  a  p re lim in a r y  
m a tte r , n o te  tha* a  s e c t io n a l s u m m a ry  o f  a b i l l  s h o u ld  n o t  b e  c o n s id e re d  a n  a u th o r ita t iv e  
in te rp re ta t io n  o f  th e  b i l l  and  th e  b i l l  i t s e l f  is  th e  b e s t s ta tem en t o f  its  c o n te n ts .

S e c t io n  1 . E s ta b lis h e s  tw o  n ew  s e c t io n s  r e la t in g  to  t ru s ts .

A S  1 3 .3 6 .3 7 0 .  P r o v id e s  f o r  th e  a p p o in tm e n t o f  a tru s t p iu t e c t o r .  R e q u ir e s  th a t th e  tru s t 
p ro te c to r  b e  a d is in te re s te d  th ird  p a r ty . G iv e s  th e  tru s t p r o t e c t o r  th e  p o w e r s , d e le g a t io n s , 
and  fu n c t io n s  c o n fe r r e d  o n  th e  p ro te c to r  b y  th e  tru s t in s t ru m e n t , a n d  id e n t i f ie s  s o m e  o f  
these  p o w e r s . S e ts  a  l im it  o n  the  m o d i f ic a t io n s  th e  t ru s t  p ro t e c t o r  is  a l lo w e d  to  m a k e . 
S u b je c t  to  th e  tru s t 's  te rm s , p ro v id e s  th a t a t ru s t  p ro te c to r  is  n o t  l i a b le  o r  a c c o u n ta b le  as a  
tru s te e  o r  f id u c ia r y  w h en  ac tin g  as a  t iu s t  p ro te c to r .

A S  1 3 .3 6 .3 7 5 .  P r o v id e s  f o r  the  a p p o in tm e n t  o f  a n  a d v is o r  t o  th e  t ru s te e  w ith  re g a rd  to  
m a tte rs  r e la t in g  to  a tru s t's  p ro p e r ty . P ro v id e s  th a t e v e n  i f  a n  a d v is o r  is  a p p o in te d , th e  
p ro p e r ty  a n d  m a n a g e m e n t o f  the  t ru s t  and  th e  e x e rc is e  o f  p o w e r s  a n d  d is c re t io n a ry  ac ts  
re m a in  v e s te d  in  the  tru s te e . S ta te s  th a t th e  t ru s te e  is  n o t  re q u ir e d  t o  f o l l o w  th e  a d v is o r 's  
a d v ic e . S ta te s  th a t an  a d v is o r  is  n o t  l ia b le  a s , o r  c o n s id e re d  t o  b e , a  t ru s te e  w h en  a c t in g  
as an  a d v is o r .

S e c t io n  2 .  M a k e s  v a r io u s  s u b s ta n t iv e  an d  s ty lis t ic  c h a n g e s  t o  th e  s u b s e c t io n  th a t a l lo w s  
f o r  th e  e s ta b lis h m e n t  o f  a  re s t r ic t io n  o n  th e  t r a n s fe r  o f  a  b e n e f ic ia ry 's  t ru s t  in te re s ts . 
S ta te s  th a t a  " b e n e f ic ia ry "  c an  in c lu d e  a  b e n e f ic ia r y  w h o  is  th e  s e t t lo r  o f  th e  t ru s t . 
E x c lu d e s  c e r ta in  a c t iv it ie s  f r o m  b e in g  c o n s id e re d  as " p a y m e n t  o r  d e l i v e r y "  o f  a  t ru s t 
in te re s t f o r  p u rp o s e s  o f  a p p ly in g  th e  su b s e c t io n .

S e c t io n  3 .  M a k e s  v a r io u s  s u b s ta n t iv e  and  s ty lis t ic  c h a n g e s  t o  th e  s u b s e c t io n  th a t a p p lie s  
the t r a n s fe r  re s t r ic t io n  a g a in s t th e  c la im s  o f  c re d i t o r s  a n d  o th e r  p e rs o n s . L im it s  th e  
a p p lic a t io n  o f  o n e  e x c e p t io n .
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S e c t io n  4 . M a k e s  v a r io u s  s u b s ta n tiv e  an d  s ty lis t ic  c h an g e s  to  th e  s u b s e c t io n  th a t 
a d d re s s e s  th e  s a t is fa c t io n  o f  c la im s  o f  c re d ito rs  a n d  o th e r  p e rs o n s  u n d e r  (b )  o f  th e  
s e c t io n . P r o v id e s  th a t an  a tta chm en t o r  o th e r  o rd e r  m a y  n o t be  m ad e  a g a in s t  a tru s te e  
w ith  re s p e c t t o  a  b e n e fic ia ry 's  in te re s t o r  a g a in s t p ro p e r ty  s u b je c t  to  a  t r a n s fe r  re s t r ic t io n , 
e x c e p t to  th e  e x te n t  th a t the re s t r ic t io n  is  n o t  a l lo w e d  u n d e r (b )  o f  th e  s e c t io n .

S e c t io n  5 . M a k e s  v a r io u s  s u b s ta n t iv e  and  s ty lis t ic  c h an g e s  to  th e  s u b s e c t io n  tha t 
id e n t i f ie s  w h ic h  c re d ito r s  m a y  b r in g  a c au se  o f  a c t io n  o r  c la im  f o r  r e l i e f  f o r  a  f r a u d u le n t  
t ra n s fe r  u n d e r  ( b ) ( 1 )  o f  th e  s e c t io n , o r  u n d e r o th e r  la w , and  w ith in  w h a t t im e  f r a m e  the  
a c t io n  o r  c la im  m u s t b e  b ro u g h t.

S e c t io n  6 . A d d s  n e w  su b se c t io n s  to  A S  3 4 .4 0 .1 1 0 .

S u b s e c t io n  ( g )  l im i t s  c re d i to r  c la im s  and  a c t io n s  u n d e r A S  3 4 . 4 0 . 1 1 0 ( d ) ( 1 )  t o  c la im s  th a t 
m e e t c e r ta in  b u rd e n  o f  p r o o f  a n d  t im in g  re q u ire m e n ts  and  to  a c t io n s  th a t m e e t  c e r ta in  
t im in g  an d  s u b je c t  m a t te r  re q u ire m e n ts .

S u b s e c t io n  ( h )  a p p lie s  th e  t ra n s fe r  re s t r ic t io n s  to  s e t t lo rs  w h o  a re  a ls o  b e n e f ic ia r ie s  e v e n  
i f  the  s e t t lo r  s e rv e s  as a c o - t ru s te e  o r  an  a d v is o r , as lo n g  as th e  s e t t lo r  d o e s  n o t  h a v e  
tru s te e  p o w e r  o v e r  d is c re t io n a ry  d is t r ib u t io n s .

S u b s e c t io n  ( i )  a p p lie s  th e  t ra n s fe r  re s t r ic t io n s  to  a b e n e f ic ia ry  w h o  is  n o t  th e  s e t t lo r , e v e n
i f  s e rv in g  a s  a  s o le  t ru s te e , a c o - t ru s te e , o r  a n  a d v is o r  to  th e  tru s te e .

S u b s e c t io n  ( j )  a l lo w s  a  t ra n s fe r  re s t r ic t io n  e v e n  i f  a s e t t lo r  h a s  th e  a u th o r i t y  to  a p p o in t  a
tru s t p r o t e c t o r  o r  an  a d v is o r  to  th e  tru s te e .

S u b s e c t io n  ( k )  p ro h ib i t s  a  s e t t lo r  w ith  a b e n e f ic ia l in te re s t s u b je c t  to  a  t r a n s fe r  re s t r ic t io n  
f r o m  b e n e f i t in g  f r o m ,  d ire c t in g  a d is t r ib u t io n  o f ,  o r  u s in g  tru s t p r o p e r t y  e x c e p t  as s ta te d  
in  th e  t ru s t . V o id s  an  a g re em en t o r  u n d e rs ta n d in g  b e tw e e n  the  s e t t lo r  a n d  th e  t ru s te e  th a t 
g ra n ts  g re a te r  r ig h ts  o r  a u th o r i ty  th a n  s ta ted  in  th e  tru s t.

S e c t io n  7 . S ta te s  th a t th e  p ro p e r t y  th a t a  d o n e e  o f  a  p o w e r  o f  a p p o in tm e n t  is  a u th o r iz e d  
to  a p p o in t  is  n o t  s u b je c t  to  th e  c la im s  o f  th e  c re d ito r s  o f  th e  d o n e e  u n le s s  c e r ta in  
c o n d it io n s  a re  m e t .

S e c t io n  8 . A p p lie s  th is  A c t  to  t ru s ts  c re a te d  b e fo r e ,  o n , o r  a f t e r  th e  e f f e c t i v e  d a te  o f  the  
p a r t ic u la r  s e c t io n  o f  th e  A c t  th a t is  in v o lv e d .

S e c t io n  9 . P r o v id e s  th a t A S  3 4 . 4 0 . 1 1 0 ( b ) ,  as  am en d e d  b y  th e  A r t  ta k e s  e f fe c t  
im m e d ia te ly .

If I may be o f  further assistance, please advise.

T L B rm e d  
0 2 - 3 3  8 .m e d



FISCAL NOTE

2002 L E G I S L A T I V E  S E S S IO N  Bill Version: HB316
() Publish Date: _______

S T A T E  O F  A L A S K A  Fiscal Note Number: _______

Revision Date/Time (Note if correction):_________________________ Dept. Affected]__________ DCED_______________
Title Powers of appointments/Trusts/Creditors_________ BRU Banking Securities & Corporations (115)
_______________________________________________________________Component Banking Securities & Corporations
Sponsor Representative McGuire________________________  __________________________________
Requester House Judiciary________________________________ Component No. 1233
E x p e n d itu re s /R e v e n u e s _____________________________________________ (T housands o f Dollars)_____________________________
Note; Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )
FUND SOURCE______________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL O.U 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2002) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal: [
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

This legislation h a s  no impact on the operations of this division.

Prepared by: Franklin T. Elder, Director  Phone 907-465-2521
Division Banking Securities & Corporations  Date/Time 3/27/02 4:18 PM
Approved by: Deborah B. Sedwick, Commissioner__________________________ Date 112712002_______
Agency Department of Community & Economic Development__________
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