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Sponsor Statement

HB 268 - Right to Privacy

Article 1, Section 22 of the Alaska Constitution states “The right of privacy
is recognized and shall not be infringed. The Legislature shall implement
this section.” Court rulings have successively granted privacy rights to
individuals that I am confident the voters never intended when, in 1972, they
amended the constitution to include the right to privacy. HB 268
implements section 22 by statutorily defining that privacy does not include
the right to receive public money, a public benefit, or a public service.
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MEMORANDUM May 5, 2001
SUBJECT: Constitutionality of HB 268
TO: Representative Norman Rokeberg, Chair

House Judiciary Committee
Attn: Heather Nobrega

FROM: Tamara Brandt Cook
Director

HB 268 provides that the state constitutional right to privacy does not create a right to
receive public money, a public benefit, or a public service. You ask whether this bill is
constitutionally valid. Your question cannot be answered until a court considers the
matter, but, clearly, the bill is susceptible to challenge and might not survive that

challenge.

There are reasonable arguments that can be made in defense of the constitutionality of
I-IB 268. The court has noted that the state right to privacy is not absolute and may be
restricted by the government if the government can meet its burden of establishing that
the restriction serves a legitimate and compelling governmental interest. (Messerli v.
State. 626 P.2d 81 (Alaska 1980)) Furthermore, Art. I, sec. 22 directs the legislature to
implement the state constitui ' A right to privacy. This conveys to the legislature a
degree of discretion regarding tiie scope of the right. It appears that the purpose behind
HB 268 is to avoid stu.e financial liability, and this is certainly a legitimate governmental

interest.

Despite the foregoing, HB 268 is vulnerable to a finding of unconstitutionality. The court
has also specifically noted that the explicit state right to privacy affords a broader
protection than the penumbral right inferred from other constitutional provisions,
certainly broader than the federal right of privacy. (Messerli v. State. 626 P.2d 81
(Alaska 1980); Valiev llosp. Ass'n v. Mat-Su Coalition for Choice. 948 P.2d 963 (Alaska
1997)) While saving state money is a legitimate goal, it is questionable that a court
would agree that it is a compelling goal. In any case, | think it will be hard to persuade
the court that the legitimate governmental interest in saving money cannot be
accomplished without infringing on the individual's right to privacy, by, for example,
eliminating a particular benefit altogether rather than restricting its application in ways
that implicate the right to privacy.

Furthermore, while the scope of the legislature’s power to implement the right to privacy
has not been squarely considered by the court, the court has considered similar
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constitutional language in an entirely different context and invalidated the legislation at
issue. Art. IX, sec. 17(d) of the Alaska Constitution directs the legislature to implement
the requirement that unexpended general fund money be transferred to repay the
constitutional budget reserve fund, the "sweep provision." This the legislature did when
it enacted AS 37.10.420(b) which, basically, makes unrestricted general fund money
subject to the "sweep.” The court held the statute unconstitutional for failing to properly
take into account all general fund money that is "available for appropriation,” despite the
fact that nowhere in the constitution, or in statute for that matter, is "general fund"
defined. (Tfickel v. Cowper. 874 P.2d 922 (Alaska 1994)) Even though the court gives
some deference to legislative enactments, this example illustrates that the court will not
necessarily find that a direction to the legislature to implement a particular constitutional
provision, in itself, confers power on the legislature to ultimately define the scope of that

provision.
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