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A B ILL 

FO R  AN A C T EN TIT LED  

"A n Act relating to sexual assault o r abuse of a m inor."

BE IT  EN A CTED  BY TH E  L E G ISL A T U R E  O F T H E  STATE O F A LASK A:

* Section 1. AS 11. 4 1.445(b )  is a m e n d e d  to read :

(b) In a  p ro s e c u t io n  u n d e r  AS 1 1 .4 1 .4 1 0  - 1 1 .4 1 .44 0 , w h e n e v e r  a  p r o v i s io n  o f 

la w  d e f in in g  an  o f fen se  d e p e n d s  u p o n  a  v ic t im 's  b e in g  u n d e r  a  c e r ta in  a g e ,  it is  a n  

a f f i rm a t iv e  d e fe n se  that, a t  th e  t im e  o f  the  a l leg e d  o f fen se ,  th e  d e f e n d a n t

(2) undertook  reasonab le  m easures to verify th a t the victim  w as

that age o r older [, U N L E S S  T H E  V I C T I M  W A S  U N D E R  13 Y E A R S  O F  A G E  AT 

T H E  T I M E  O F  T H E  A L L E G E D  O F F E N S E ] .

(1) re a s o n a b ly  nmL±n=i!God-:fmth b e l ie v e d  the  v ic t im  to b e  th a t  a g e  or

o ld e r; and

-1- C SH B  243(JU D )
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O F F E R E D  IN  T H E  H O U S E  

T o: H B  243

AMENDMENT

BY REPRESENTATIVE BERKOWITZ

A m e n d  A S  1 1 .4 1 .4 4 5 (b )  to  read:

(b)  In  a  p ro s e c u t io n  u n d e r  A S  1 1 .4 1 .4 1 0  - 1 1 .4 1 .44 0 , w h e n e v e r  a  p ro v is io n  o f  

law  d e f in in g  an o f fe n se  d e p e n d s  u p o n  a  v ic t im 's  b e in g  u n d e r  a  ce r ta in  a ge ,  it is an 

a f f i rm a t iv e  d e fe n s e  that, a t  the  t im e  o f  the  a l le g e d  o f fen se ,  the  d e fe n d a n t

(1)  re a so n a b ly  and  in g ood  fa i th  b e l i e v e d  the  v ic t im  to  b e  th a t  ag e  o r  o ld e r i
and

(2) to o k  r e a so n a b le  m e a s u re s  to  v e r i fy  th a t  the  v ic t im  w as  th a t  ag e  o r  o lde r .



Alaska Statutes: AS 23.10.699. Definitions. i:ttp://www.touchngo.com /lglcntr/aksiats/Statutcs/Title23/ChapterlO/Section699.him

M a d e  av a ila b le  by  T o u c h  N ' G o  S y s te m s .  In c . , and  the 
L aw  O ff ic e s  o f  J a m e s  B. G o tts te in .

Y ou c a n  sea rch  th e  A la s k a  S ta tu te s ,  go  to  T h e  A la s k a  Legal Resi 
page.

V niu A t  U W

Touch N' Go®, the DeskTop In-and-Oi 
office run smoother. Visit Touch N' Go's

A la s k a  S ta tu te s .
T i t le  2 3 . L a b o r  and  W o rk e rs '  C o m p e n sa t io n

C h a p te r  10 . E m p lo y m e n t  P ra c t ic e s  and  W o rk in g  C o n d it io n s  
S ec t io n  699 . D e f in i t io n s .

p rev io us :  S e c t io n  6 7 0 . E ffe c t  o f  M a n d a to ry  T e s t in g  O b liga tions ,  
next: C h a p te r  15 . E m p lo y m e n t  S e rv ic es

AS 23.10.699. Definitions.
In A S 2 3 .1 0 .6 0 0  - 2 3 .1 0 .6 9 9 ,

(1)  "a lco h o l"  m e a n s  e th a n o l ,  i so p ro p a n o l,  o r  m e thano l;

(2) "d rugs"  m e a n s  a  su b s ta n c e  c o n s id e re d  u n law fu l  u n d e r  A S  11.71 o r  the  m e ta b o l i te  o f  the  
su b s ta n c e ;

(3) "d ru g  tes t ing"  m e a n s  te s t in g  fo r  e v id en c e  o f  the use  o f  a  d rug ;

(4) " e m p lo y e e "  m e a n s  a p e rso n  in the se rv ice  o f  an em p lo y e r ;

(5 )  "em p lo y e r"  m e a n s  a  p e rso n  w h o  e m p lo y s  o n e  o r  m o re  fu ll - t im e  e m p lo y e e s  u n d e r  a  c o n t r a c t  o f  
h ire , e x p re s s  o r  im p l ie d ,  o ra l  o r  w ritten ;

(6)  "g o o d  fa i th"  m e a n s  re a so n a b le  re l ian ce  on fact, o r  tha t  w h ich  is h e ld  o u t  to  b e  fac tu a l ,  w i th o u t  
the  in te n t  to  d e c e iv e  o r  be d e c e iv e d  and  w ith o u t  reck le ss  o r  m a l ic io u s  d is re g a rd  fo r  the  tru th ;

(7) " p ro sp e c t iv e  e m p lo y e e "  m e an s  a  person  w h o  has m a d e  ap p l ic a t io n  to an  e m p lo y e r ,  w h e th e r  
w ri t ten  o r  o ra l ,  to b e c o m e  an  e m p lo y e e ;

(8) " ra n d o m "  m e a n s  a  sc ie n ti f ic a l ly  valid  m e th o d  that e n su res  that all c o v e re d  e m p lo y e e s  h a v e  an 
equ a l  c h a n c e  o f  b e in g  se lec ted ;

l o f  2 1/29/2002 10:56 AM
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R e p r e s e n t a t i v e  F r e d  D y s o n

S p o n s o r  S t a t e m e n t  f o r  H B  2 4 3  

V e r i f y  A g e  R e q u i r e d  f o r  D e f e n s e  i n  C r i m e s

An Act relating to sexual assault or abuse of a minor 

Last U pdated: January 22, 2002
Contact: Representative Fred D yson's office at (907) 465-2199

P e r io d ica l ly ,  se x u a l  p re d a to r s  u se  th e  d e fe n se  that they  d id  n o t  k n o w  th a t  the  
v ic t im  w a s  u n d e r  age , a n d  tha t  the  v ic t im  said h e /sh e  w a s  o f  a ge .  H B  2 4 3  w ill  
fo rce  the  p e rp e t r a to r  to  s h o w  they  to o k  so m e  ac tion  to  ver ify  th e  v i c t im ’s age. 
T h is  re q u i re m e n t  is a  s te p  b e y o n d  th e  c la im  that th ey  “ re a so n a b ly  b e l i e v e d ” 
th e  v ic t im  w a s  o f  age.

According to an Alaska Public H ealth Publication, 36% of know n m ale 
partners of teen m others (17 and under) were 21 years of age or older. 
There seems to be grow ing evidence that the teen pregnancies 
experienced by m any young teens are the result of non-voluntary sex.

O ur existing law  that covers m inors having sex w ith m inors w hose 
ages are w ithin three years (AS 11.41.440) will still apply.

- E-mail • 
Representa(ive_Fred_ Dyson

(s'Legis Elaie.ak uf

- Imernei • 
h ((p //www.akrepublicans org

http://www.akrepublicans


FISCAL NOTE
STATE OF ALASKA
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Revision Date/Time (Note if co rrection ):_________________________
Title "An Act relating to sexual assault or abuse of
a minor."

Dept. Affected:
'B R U

Fiscal Note Number.
Bill Version:
() Publish Date:

HB 243

Law

Criminal Division
Component All

Sponsor
Requester

Representative Dyson
House Jud ciary Committee

Expenditures/Revenues

Com ponent No. 

(T h o u s a n d s  o f D o lla rs )
Note: Amounts do not include inflation unless otherwise noted below.
O PERATIN G  E X P E N D IT U R E S FY  2003 FY  2004 FY  2005 FY  2006 FY  2007 FY  2008

Personal Services 

Travel 
Contractual 

Supplies 

Equipment 

Land & Structures 
Grants & Claims 
Miscellaneous

T O T A L  O PER A TIN G 0.0 0.0 0.0 0.0 0.0 0.0
C A P IT A L  E X P E N D IT U R E S  i |
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1002 Federal Receipts
1003 G F  Match
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1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TO T A L 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2002) cost:
Check this box (X) if funding for this bill is includec
POSITIO N S

0.0
>rnor's FY  2003 budget proposal:in the Gove

Full-time

Part-time
Temporary

A N A LY S IS : (Attach a separate page if necessary)
H B  243  relates to sexua l a b u s e  of a m inor w here  the definition o f the cr im e  d e p e n d s  o n  the v ictim  b e ing  
under a certa in  age . T h e  bill requires that a d e fe n d a n t m ust have  taken re a so n a b le  m e a s u re s  s u ch  as 
ch e ck in g  identification  or verifying the v ictim 's ag e  with the victim 's pa re n ts  in order to a ssert the 
affirmative d e fe n se  that the  de fen da n t be lieved  the v ictim  o f be  old e n o u g h  to co n s e n t  to sexua l activity. It 
w ould be  insufficient for the de fendant to rely so le ly  on  the w ord of the victim  or the v ictim ’s friends.

P a s s a g e  o f this leg islation  will have n o  fisca l im p a ct on the D e p a rtm e n t of Law .

Prepared by: 

Division

Approved by: 
Agency

Joan M. Kasson

Attorney General's Office

Bob Meinors for Bruce M. Bolelho, Attorney General 

Department of Law _________________________________________

Phone (907) 465-5370 

Date/Time 1/17/02 10 :57 /

Date 1/17/2002
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A l a s k a  A s s o c i a t i o n  o f  C h i e f s  o f  P o l i c e

Janu ary  3 ,2 0 0 2

T h e  H onorab le  F red  D y so n  
A laska  H ouse  o f  R epresen ta t ives  
State C apitol, R o o m  104 
Juneau , A K  99 80 1 -11 82

R e: Supp ort  fo r  H B  243

D e ar  R ep resen ta t iv e  D yson:

A s  y ou  are  a w are ,  the  A laska  A sso cia t io n  o f  C h ie fs  o f  P o l ice  is ac t ive ly  e n g a g e d  in  su p po rt ing  
o r  opposing leg is la t ion  that im pacts  law  e n fo rc em en t  efforts  in  A laska .

I w ou ld  like to  adv ise  yo u  o f  ou r  support  fo r  H B  243 , w h ic h  app ro p r ia te ly  p laces  the  
responsib ili ty  fo r  de term in in g  the age  o f  p o te n t ia l  sexual p a r tn e rs  w h e re  i t  belongs. T o  o f ten  in  
th e  past, perpe tra to rs  h av e  b ee n  able to  a v o id  convic t ion  b y  c la im ing  th e y  “th o u g h t”  th e  p e rso n  
appeared  to b e  older.

I f  we can  be o f  a n y  ass is tance  during the u p c o m in g  hearings, p lease  le t  m e  k no w .

T h a n k  y o u  for  y o u r  efforts on  b eh a lf  o f  A la s k a ’s  youth-

Sincerely,

T o m  C lem o n s  
President, A A C O P

(907)786-8590 4501 South Brogaw St. Anchorage, AK 99507*1599
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HB 243
Sponsor Statement

R e p r e s e n t a t i v e  F r e d  D y s o n

"An Act relating to sexual assault or abuse o f a m inor
U p d a ted :  April  20 , 2001
Contact: Representative Fred Dys 's office at (907) 465-2199

Periodically sexual predators use the defense th a t they did not know th a t 
the victim was under age and th a t the victim said h e /sh e  was of age.
HB 243 will force the  p erpetra to r to show th a t verified th e  victim ’s age by 
some external, objective means.

In the S tate of Alaska we require people to show ID for th e  purchase of 
tobacco and alcoholic beverages. HB 243 will force sexual predators who 
prey upon minors to go through a similar process. Our existing law th a t 
covers minors having sex with minors whose ages are  within th ree  years 
(AS 11.41.440) will still apply.
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FISCAL NOTE

2 0 01  L E G IS L A T IV E  S E S S IO N  Bill Version: HB 243
() Publish Date: ________

STATE OF ALASKA Fiscal Note Number:

Revision Date/Time (Note if co rrection):_________________________ Dept. Affected;___________Law
Title "An Act relating to sexual assault  or ab u se  of BRU Criminal Division
a minor."________________________________________________________Component All_______________
Sp onsor  Representative Dyson____________________________ _________________
R e q u es te r  House Judiciary Committee______________________ Component No. ____

E x p e n d i tu r e s /R e v e n u e s ___________________________________ (T h o u san d s  of Dollars)
Note: Amounis do not include inflation un less  otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants  & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) f

FUND SOURCE_______________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 G F/Program  Receipts 
1037 GF/Mental Health 
O ther (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  of a n y  c u r r e n t  y e a r  (FY2001) c o s t :  0.0
C h e c k  th i s  box  (X) if fu n d in g  for th i s  bill is  in c lu d e d  in t h e  G o v e rn o r 's  FY 2002 b u d g e t  p ro p o s a l :  

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
HB 243 relates to sexual abuse of a minor where the definition of the crime depends on the victim being under a certain age. The 
bill requires that a defendant must have taken reasonable m easures such as checking identification or verifying the victim's age  
with the victim's parents in order to assert the affirmative defense that the defendant believed the victim of be old enough to consent 
to sexual activity. It would be insufficient for the defendant to rely solely on the word of the victim or the victim's friends.

P assag e  of this legislation will have no fiscal impact on the Department of Law.

P rep a re d  by: 
Division
Approved by: 
Agency

(Rev 11/2000 OMB)

Jo a n  M. Kasson Phone 465-5370
Attorney General 's  Office Date/Time 4/25/01 9:06 AM
Kathryn D auqhhetee  for Bruce M. Botelho, Attorney General 
Departm ent of Law_________________________________________

Date 4/25/01
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STATE v. FR E M G E N  Alaska 1083
Cite as 889 P.2d I0S3 (Alaska App. 1995)

this case is REMANDED for further pro­
ceedings.

STATE o f A laska, P e titio n e r  
and C ross-R espondent,

v.
M ichael FR EM G EN , R espondent 

and C ro ss-P e titio n er.

C ourt o f  Appeals Nos. A-1909, A-4939.

Court of Appeals of Alaska.
Feb. 17, 1995.

Hearing Granted April 4, 1995.

Defendant was indicted for sexual abuse 
of minor in first degree for engaging in sexu­
al penetration with female under 13 years of 
age, and defendant filed motion challenging 
constitutionality of statute prohibiting him 
from defending against charges of sexual 
abuse of minor in first degree on the ground 
that he reasonably believed that she was over 
tige 10. The Superior Court, Third Judicial 
District, Anchorage, Rene J. Gonzalez, J„ 
concluded that statute was unconstitutional 
as applied to defendant, and state filed peti­
tion for review and defendant filed cross 
petition for review of his claim that statute 
was unconstitutional on its face. The Court 
of Appeals, Coats, J., held that defendant had 
constitutional right to present affirmative de­
fense of reasonable mistake of age in his 
prosecution for sexual abuse of minor.

Affirmed.

1. R ape <5=13
Defendant had constitutional light to 

present affirmative defense of reasonable
I. AS 11.41.43*4(0) states in relevant part:

An offender commits the crime of sexual 
abuse of a minor in the first degree if . . .  being 
16 years of age or older, the oflender engages 
in sexual penetration with a person who is 
under 13 years of age[.]

mistake of age in prosecution for sexual 
abuse of minor, though victim was under 13 
years of age at time of alleged offense. AS 
11.41.445(b).
2. C rim inal Law  e=>20

State must prove criminal intent of de­
fendant for conviction of serious crime; de­
fendant may not be convicted of serious crim­
inal offense based upon strict liability.

Eric A. Johnson, Asst. Atty. Gen., Office of 
Sp. Prosecutions and Appeals, Anchorage, 
and Bruce M. Botelho, Atty. Gen., Juneau, 
for petitioner and cross-respondent.

Mauri Long and Ray R. Brown, Dillon & 
Findley, P.C., Anchorage, for resp ndent and 
cross-petitioner.

Before BRYNER, C.J., and COATS and 
MANNHEIMER, JJ.

OPINION 

COATS, Judge.
The state indicted Michael Fremgen for 

six counts of sexual abuse of a minor in the 
first degree for engaging in sexual pen­
etration with S.M., a female under thirteen 
years of age.1 Fremgen filed a motion with 
the court in which he contended that Alaska 
Statute 11.41.445(b) was unconstitutional to 
the extent that it prohibited him from de­
fending against the charge of sexual abuse of 
a minor in the first degree on the ground 
that he reasonably believed that S.M. was 
over the age of sixteen.2 AS 11.41.445(b) 
establishes an affirmative defense to charges 
of sexual abuse of a minor and provides: 

In a prosecution under AS 11.41.410— 
11.41.440. whenever a provision of law de­
fining an offense depends upon a victim’s 
[sic] being under a certain age, it is an 
affirmative defense that, at the time of the 
alleged offense, the defendant reasonably 
believed the victim to be that age or older,

2. Under the statutes prohibiting sexual abuse of 
minors, the age of consent in Alaska is 16 vears. See AS 11.41.436(a)(1).
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unless Hie victim  was under 13 years o f
age at the time o f the alleged offense.
(Emphasis added.)
Superior Court Judge Rene J. Gonzalez 

conducted an evidentiary hearing on Frem- 
gen’s motion. Several witnesses testified at 
this hearing. At the conclusion of the hear­
ing, Judge Gonzalez found tha t there was a 
substantial basis to Fremgen’s defense that 
S.M. exhibited a sexual and physical maturity 
which could lead a reasonable person to be­
lieve tha t she was older than her actual age 
of ju s t under thirteen years. Judge Gonzalez 
rejected Fremgen’s claim that AS 
11.41.445(b) was unconstitutional on its face. 
He concluded, however, that the statute was 
unconstitutional as applied to Fremgen. 
Judge Gonzalez ruled that Fremgen would 
be allowed to present an affirmative defense 
that he reasonably believed tha t S.M. was 
age sixteen or older.3

[1] The state filed a petition for review in 
this court. Fremgen filed a cross-petition 
asking for review on the constitutional chal­
lenges which Judge Gonzalez rejected. This 
court granted both petitions. The parties 
have briefed and argued the case to this 
court. We now affirm Judge Gonzal ez's ulti­
mate decision allowing Fremgen to present a 
defense of reasonable mistake of age. How­
ever, unlike Judge Gonzalez, we base our 
conclusion upon the Alaska Supreme Court’s 
decision in State v. Guest, 583 P.2q 836 (Alas­
ka 1978). Following Guest, we find that

3. F rem gen concedes th a t unless he can show 
th a l he reasonab ly be lieved th a t S.M . was 16 
yea rs o f age o r o lde r, he canno t estab lish the 
defense o f reasonab le m istake o f age. Fremgen 
acknow ledges th a t even i f  he reasonab ly believed 
th a t S .M . was 13 years o f age o r o ld e r bu t unde r 
16, th is w ou ld be su ffic ie n t show ing o f c r im in a l 
in te n t to a llo w  h is co n v ic tio n fo r sexual abuse o f 
a m in o r in the firs t degree. See Bell v. Slate, 668 
P.2d 829, 832 -3 3 (A laska App.1983 ) (no v io la t io n 
o f due process to re fuse to a llo w  a reasonable 
m is ta ke o f age defense fo r u cha rge o f in d u c in g a 
pe rson und e r the age o f six teen to engage in 
p ro s t itu t io n  w he re de fendan t's know ledge tha t 
he w as p rom o tin g  p ro s t itu tio n  was su ffic ie n t to 
p ro v id e c r im in a l in te n t). See also Ortberg v. State, 751 P.2d 1368, 1374 (A laska App .1988 ) (no wens rea re q u irem en t th a t de fendan t kn ow  that 
dam age he caused exceeded $500 fo r c r im in a l 
m is c h ie f cha rge ); Noblit v. State, 808 P.2d 280, 
284 -8 6 (A laska App. 1991) (no wens lea re q u ire ­
m en t in h in d e r in g  p rosecu tio n case tha t defen-

convieting Fremgen of sexual abuse of n 
minor without allowing him to present the 
affirmative defense of a reasonable mistake 
of age w’ould violate his right to due process 
of law under the Alaska Constitution. We 
accordingly do not consider Judge Gonzalez’* 
ruling tha t AS 11.41.445(b) was unconstitu­
tional as applied to Fremgen.

In Guest, the defendants were charged 
with the statutory rape of a fifteen-year-old 
female in violation of former AS 11.15.120.4 
Prior to trial, the defendants asked the trial 
judge to give an instruction tha t if the defen­
dants held a reasonable belief that the fif­
teen-year-old victim was sixteen years of age 
or older, then the jury must find the defen­
dants not guilty of the charges of statutory 
rape. 583 P.2d a t 837. The trial judge 
agreed to give the instruction if the evidence 
a t trial supported it .5 The state petitioned 
for review from the trial judge’s decision to 
give the instruction. The supreme court uf- 
firmed, overruling a prior decision.6 Earlier 
decisions by the court in Speidel v. State, 460 
P.2d 77 (Alaska 1969), and Alex v. State, 484 
P.2d 677 (Alaska 1971), played an important 
part in the court's reasoning. The supreme 
court noted that it had held in both caatw 
that “it would be a deprivation of liberty 
without due process of law to convict a jH»r* 
son of a serious crime without the require­
ment of criminal intent." Guest, a t 8 8 8 ,’
The court stated:

dam kn o w  tha t person he a ided com m itte d * 
fe lony ).

4 . F o rm e r AS 11,15.120 p ro v id e d in  re levan t part

Rape, (a) a person w ho . . .  (2 ) being I#
yea rs o f age o r o lde r, ca rn a lly know s and ahtt*-
rs  a nerson u n d e r 16 yea rs o f age, is gu ilty ()t
rap

‘y-M
j . The pa rtie s in Guest s tip u la te d tha t they e x p e ll­
ed the evidence at tr ia l to sup po rt a rccsonnb l* 
b e lie f o n the p a rt o f the defendan ts that ih f 
a lleged v ic t im  was 16 yea rs o f age o r o ld e r at lh» 
tim e o f the alleged act o f sexua l in te rcou rse . W 
at 837.

i. Anderson v. Slate, 384 I \2 d  669 (A laska 196))
The co u rt a lso re fe rre d to its dec is ion III AT moktoak v. State, 584 P.2d 25 (A laska 1978), M 

sup po rt in g the same p r in c ip le .
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Cite as 889 P.2d 1083 (Alaska App. 1995)
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We believe that the charge of statutory 
rape is legally unsupportable under the 
principles of Speidel, A lex  and Kimoktoak 
unless a defense of reasonable mistake of 
age is allowed. To refuse such a defense 
would be to impose criminal liability with­
out any criminal mental element. The de­
fense of reasonable mistake of fact is gen­
erally allowed in criminal cases to permit 
the defendant to show that he lacked crim­
inal intent. When that opportunity is fore­
closed the result is strict criminal liability.

[Iln such cases, where the pat iicular s ta t­
ute is not a public welfare type of offense, 
either a requirement of criminal intent 
must be read into the statute or it must be 
found unconstitutional.

583 P.2d at 838-39 (footnote and citations 
omitted).8

[2] The state points out tha t in Guest the 
supreme court quoted from what was then 
the tentative draft of the Alaska Criminal 
Code which ultimately became law as AS
11.41.445(b). Id. at 838 n. 2. The state 
contends that by setting out in its entirety 
proposed AS 11.41.445(b), the supreme court 
“tacitly approved the draft.” This is certain­
ly a possibility. However, as a lower court 
within the state court system, we are bound

8. The cour* defined "public welfare" offenses as 
a rather narrow class of regulatory offenses 
which imposed stringent duties on those who 
were connected with activities affecting the pub­
lic health, safety and welfare. The court stated 
that:

The penalties for the infraction of strict liability 
offenses are usually relatively small and con­
viction of them carries no great opprobrium. 
Statutory rape may not be categorized as a 
public welfare offense. It is a serious felony. 

Id. at 838 (citation omitted).

by the decisions of the Supreme Court of 
Alaska. The clear language of Guest is 
sweeping, and unmistakably requires the 
state to prove criminal intent for the convic­
tion of a serious crime. Id, a t 838. Guest 
specifically applied this principle to require a 
defense of reasonable mistake of age. F u r­
thermore, the Guest opinion does not stand 
alone. The Supreme Court of Alaska has 
consistently refused to allow a defendant to 
be convicted of a serious criminal offense 
based upon strict liability. See H entzner v. 
State, 613 P.2d 821 (Alaska 1980); Kiuwkt- 
oak v. State, 584 P.2d 25 (Alaska 1978); Alex  
v. State, 484 P.2d 677 (Alaska 1971); Speidel 
v. State, 460 P.2d 77 (Alaska 1969).

We conclude th a t under Guest v. State, 
Judge Gonzalez was required to allow Frem ­
gen to present an affirmative defense tha t he 
reasonably believed that a t the time that he 
engaged in sexual penetration with S.M., she 
was sixteen years of age or older. We ac­
cordingly AFFIRM  Judge Gonzalez’s deci­
sion.9

o |KerNUH6!RSrSUM

'. Fremgen concedes that at trial he will have the 
burden of establishing by a preponderance of the 
evidence thut he reasonably believed that during 
the incidents charged S.M. was sixteen years of 
age or older. Reasonable mistake of age is an 
affirmative defense under which the dcfenda ' 
has the burden of proof under AS 11.41.445 
We recently upheld the allocation of the bur. -n 
of proof in Sieve v. State, 875 P.2d 110, 115-23 
(Alaska App. 1994).

'.2d 669 (Alaska 196’'

, to its decision in Ki- 
d 25 (Alaska 1978), as 
iciple.
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January 31, 2002

Representative Fred Dyson
State CapPol
Juneau , AK 99801-1182

Dear Representative Dyson:

I am writing you on behalf of the Alaska P eace Officers Association 
(APOA) State Board of Directors, who recently m et and d iscussed  
proposed legislation for this legislative session.

APOA discussed House Bill 243 (22-LS0770\A) related to the sexual 
assau lt or abuse  of a  minor. Although we understand and support the spirit 
in which this bill w as introduced, we believe there should not be an 
affirmative defense to th ese  crimes by simply checking governm ent-issued 
photo identification or checking with a victim’s parents. Clearly, the 
responsibility in cases  such a s  th ese  lies on the offender, and “reasonable 
m easu res” should extend far beyond what this legislation suggests.

P lease  contact the APOA office in Anchorage at 277-0515 if there is 
anything our organization can do to assist in the discussion and revision of 
this proposed legislation.

Sincerely,

IJ

Leo Brandlen 
S tate President

cc: House Judiciary Chair, Rep. Norman Rokeberg


