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04/20/2001 03:07 FAX 907 503 5020 STEPHEN E GREER @02

To: Amy Erickson 
To: Dave Shaftel

F ax ed : (907) 465-2293

HB 181

Dear Amy:

I noticed one small change and it only being done to conform the bill to our existing statute.

A new section needs to be added: Logically this should follow Section 3.

AS 34.77.120(e) is amended to read:

This section docs not affect the ownership interest or proceeds of a policy unless a spouse ora 
trust described in (bW71 of this section is designated as an owner in the policy or on the records 
of the policy issuer and community property is used to pay a premium on the policy.

Steve
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CS F O R  H O U S E  BILL NO. 181( )

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y -S E C O N D  L E G IS L A T U R E  - F IR S T  S E S S IO N

BY

Offered:
Referred:

S p o n s o r s ) :  R E P R E S E N T A T IV E S  M U R K O W S K I, M c G u ire

A  BILL 

F O R  A N  A C T  ENTITLED 

"An Act relating to the obligations of spouses, to insurance policies of spouses, to the 

nonprobate transfer of property on death to a community property trust, to the division 

of the community property of spouses at death, and to the Alaska Community Property 

Act; amending Rule 301, Alaska Rules of Evidence; and providing for an effective date."

BE IT E N A C T E D  BY T H E  LEGISLATURE OF T H E  STATE OF ALASKA:

* Section 1. A S  3 4 .7 7 .0 7 0  is a m e n d e d  b y  a d d in g  n e w  su b se c tio n s  to  re a d :

(j)  A n  o b lig a tio n  in c u rre d  b y  o n ly  o n e  sp o u se  b e fo re  o r  d u r in g  m a rr ia g e  m a y  

b e  sa tis f ie d  o n ly  fro m  th e  p ro p e r ty  o f  th a t sp o u se  th a t  is n o t c o m m u n ity  p ro p e r ty  a n d  

fro m  th a t sp o u se 's  in te re s t in  c o m m u n ity  p ro p e r ty . T h is  s u b s e c tio n  d o e s  n o t a p p ly  to  

a n  o b lig a tio n  d e s c r ib e d  in  (b ) o f  th is  se c tio n .

(k ) A n  o b lig a tio n  in c u rre d  d u r in g  m a rr ia g e  b y  b o th  s p o u s e s  m a y  b e  sa tis f ie d  

f ro m  p ro p e r ty  o f  e a c h  sp o u se  th a t is n o t c o m m u n ity  p ro p e r ty  a n d  f ro m  th e  c o m m u n ity  

p ro p e r ty .

* Sec. 2. A S  3 4 .7 7 .1 0 0  is a m e n d e d  b y  a d d in g  a  n e w  su b se c tio n  to  rea d :
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( i)  In  a d d itio n  to  o th e r  tra n s fe rs  o f  p ro p e r ty  to  a  c o m m u n ity  p ro p e r ty  tru s t, 

p ro p e r ty  w ill  be  c o n s id e re d  tra n s fe rre d  to  a  c o m m u n ity  p ro p e r ty  t ru s t  i f  th e  p ro p e r ty  is 

su b je c t to  a  n o n p ro b a te  tra n s fe r  o n  d e a th  u n d e r  A S  13 .33 .101  a n d  th e  c o m m u n ity  

p ro p e r ty  t ru s t  is d e s ig n a te d  as th e  b e n e f ic ia ry  to  re c e iv e  th e  p ro p e r ty  u n d e r  the  

tra n sfe r.

* S ec . 3 . A S  3 4 .7 7 .1 2 0 (b )  is a m e n d e d  to  read :

(b )  E x c e p t a s  p ro v id e d  in  (c )  - (e ) o f  th is  se c tio n ,

(1 ) th e  o w n e rsh ip  in te re s t in  a n d  p ro c e e d s  o f  a  p o lic y  th a t in su re s  the  

life  o f  o n e  o f  th e  sp o u se s  a n d  th a t h a s  b ee n  c la ss if ie d  b y  a  c o m m u n ity  p ro p e r ty  

a g re e m e n t o r  a  c o m m u n ity  p ro p e r ty  tru s t  a s  c o m m u n ity  p ro p e r ty  a re  c o m m u n ity  

p ro p e r ty  w ith o u t  re g a rd  to  th e  c la s s if ic a t io n  o f  p ro p e r ty  u se d  to  p a y  p re m iu m s  o n  th e  

p o lic y ;

(2 ) th e  o w n e rs h ip  in te re s t  in  a n d  p ro c e e d s  o f  a  p o lic y  th a t  is o w n e d  b y  

o n e  sp o u se  a n d  th a t h as  n o t b ee n  c la s s if ie d  b y  a  c o m m u n ity  p ro p e r ty  a g re e m e n t o r  a  

c o m m u n ity  p ro p e r ty  t ru s t  a s  c o m m u n ity  p ro p e r ty  a re  m ix e d  p ro p e r ty  i f  a ll o r  p a r t  o f  a  

p re m iu m  o n  th e  p o lic y  is  p a id  f ro m  c o m m u n ity  p ro p e r ty  a f te r  th e  d e te rm in a tio n  d a te ; 

th e  c o m m u n ity  p ro p e r ty  c o m p o n e n t o f  th e  o w n e rs h ip  in te re s t  a n d  p ro c e e d s  is th e  p a rt 

r e s u lt in g  f ro m  m u ltip ly in g  th e  e n tire  o w n e rs h ip  in te re s t a n d  p ro c e e d s  b y  a  f ra c tio n  th a t 

c o n s is ts  o f  a  n u m e ra to r  th a t is th e  su m  o f  th e  n et p re m iu m s  a n d  p o r tio n s  o f  n e t 

p re m iu m s  p a id  fro m  c o m m u n ity  p ro p e r ty  a n d  a  d e n o m in a to r  th a t is  d ie  su m  o f  th e  n e t 

p re m iu m s  p a id ;

(3 ) th e  o w n e rs h ip  in te re s t in a n d  p ro c e e d s  o f  a  p o lic y  is su e d  d u r in g  

m a rr ia g e  th a t  d e s ig n a te s  th e  sp o u s e  o f  th e  in su re d  as th e  o w n e r  a re  th e  in d iv id u a l 

p ro p e r ty  o f  th e  o w n e r  w ith o u t re g a rd  to  th e  c la s s if ic a tio n  o f  p ro p e r ty  u se d  to  p ay  

p re m iu m s  o n  th e  p o licy ;

(4 ) th e  o w n e rsh ip  in te re s t  in  a n d  p ro c e e d s  o f  a  p o lic y  th a t  d e s ig n a te s  a  

p e rs o n  o th e r  th a n  e ith e r  o f  th e  sp o u se s  as th e  o w n e r  a re  n o t a ffe c te d  b y  th is  c h a p te r  i f  

a  p re m iu m  o n  th e  p o lic y  is n o t p a id  f ro m  c o m m u n ity  p ro p e r ty  a f te r  th e  d e te rm in a tio n  

d a te ; i f  a ll  o r  p a rt o f  a  p re m iu m  o n  th e  p o lic y  is p a id  fro m  c o m m u n ity  p ro p e r ty  a fte r  

th e  d e te rm in a tio n  d a te , th e  o w n e rs h ip  in te re s t  an d  p ro c e e d s  o f  th e  p o lic y  a re  in  p a rt 

p ro p e r ty  o f  th e  d e s ig n a te d  o w n e r  o f  th e  p o lic y  a n d  in p a r t  c o m m u n ity  p ro p e r ty  o f  th e
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sp o u se s  w ith o u t  re g a rd  to  th e  c la s s if ic a tio n  o f  p ro p e r ty  u s e d  to  p a y  p re m iu m s  o n  the  

p o lic y  a f te r  th e  in itia l p a y m e n t o f  a p re m iu m  o n  th e  p o lic y  f ro m  c o m m u n ity  p ro p e r ty ; 

th e  c o m m u n ity  p ro p e r ty  c o m p o n e n t o f  th e  o w n e rs h ip  in te re s t a n d  p ro c e e d s  is th e  p a rt 

r e s u lt in g  f ro m  m u lt ip ly in g  th e  e n tire  o w n e rsh ip  in te re s t  a n d  p ro c e e d s  b y  a  f ra c tio n  th a t 

c o n s is ts  o f  a  n u m e ra to r  th a t is th e  su m  o f  th e  n e t p re m iu m s  a n d  p o r tio n s  o f  n e t 

p re m iu m s  p a id  f ro m  c o m m u n ity  p ro p e r ty  a n d  a  d e n o m in a to r  th a t is  th e  su m  o f  th e  n et 

p re m iu m s  p a id ;

(5 ) w ritte n  c o n s e n t b y  a  sp o u se  to  th e  d e s ig n a tio n  o f  a n o th e r  p e rso n  as 

th e  b e n e f ic ia ry  o f  th e  p ro c e e d s  o f  a  p o lic y  is e f fe c tiv e  to  re l in q u is h  th a t sp o u se 's  

in te re s t in  th e  o w n e rs h ip  in te re s t a n d  p ro c e e d s  o f  th e  p o lic y  w ith o u t  re g a rd  to  th e  

c la s s if ic a tio n  o f  p ro p e r ty  u se d  b y  a  sp o u se  o r  a n o th e r  p e rs o n  to  p a y  p re m iu m s  o n  th e  

p o lic y ; u  d e s ig n a tio n  of anv of the following persons or trusts as the beneficiary of 
a policy is presumed to have been made with the consent of the other [BY 

E IT H E R ] spouse::

£A ) [O F  A  P A R E N T  O R  C H IL D  O F  E IT H E R  O F  T H E  

S P O U S E S  A S  T H E  B E N E F IC IA R Y  O F  T H E  P R O C E E D S  O F  A  P O L IC Y  IS 

P R E S U M E D  T O  H A V E  B E E N  M A D E  W IT H  T H E  C O N S E N T  O F ] th e  o th e r  

s p o u s e  or an ancestor or descendant of either spouse: or
(B ) a trust, to the extent that its beneficiaries consist of one 

or more of the persons named in (A) of this paragraph;
(6 ) u n le s s  th e  sp o u se s  p ro v id e  o th e rw ise  in  a  c o m m u n ity  p ro p e r ty  

a g re e m e n t o r  c o m m u n ity  p ro p e r ty  tru s t, d e s ig n a tio n  o f  a  t ru s t  as th e  b e n e f ic ia ry  o f  th e  

p ro c e e d s  o f  a  p o lic y  w ith  a  c o m m u n ity  p ro p e r ty  c o m p o n e n t d o e s  n o t  re c la ss ify  th e  

c o m p o n e n t^

(7) unless the spouses provide otherwise, if an irrevocable trust 
owns a life insurance policy insuring the life of one spouse and the spouse whose 
life is not insured bv the policy is provided a beneficial interest in the trust, then, 
before a contribution of assets to the trust, the snouse whose life is not insured by 
the policy is presumed to have relinquished anv community property interest 
that the spouse whose life is not insured bv the policy mav have had in the assets 
contributed to the trust; the presumption in this paragraph applies only to the
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(A ) th e  s p o u s e  w h o s e  life  is  n o t  i n s u r e d :

(B ) a n  a n c e s to r  o f  e i t h e r  s p o u s e ;

(C) a  d e s c e n d a n t  o f  e i th e r  s p o u s e :

(8 ) th e  te s t im o n y  o f  th e  s n o u s e  w h o s e  life  is n o t  i n s u r e d  is s u f f ic ie n t

to  r e b u t  a  p r e s u m p t io n  in  (5 ) o r  (71 o f  th i s  s u b s e c t io n .

* "lee. 4 . A S  3 4 .7 7  is a m e n d e d  b y  a d d in g  a  n e w  s e c tio n  to  read :

S ec . 3 4 .7 7 .1 5 5 . D iv is io n  o f  c o m m u n i ty  p r o p e r t y  a t  d e a th ,  (a )  U p o n  th e  

d e a th  o f  a  sp o u se , o n e -h a lf  o f  th e  a g g re g a te  v a lu e  o f  th e  c o m m u n ity  p ro p e r ty  o w n e d  

b y  th e  sp o u se s  a n d  b y  a n y  c o m m u n ity  p ro p e r ty  t ru s t  e s ta b lish e d  b y  th e  sp o u se s  

re f le c ts  th e  sh a re  o f  th e  s u r v r  .g  sp o u se  a n d  th e  o th e r  o n e - h a l f  re f le c ts  th e  sh a re  o f  

th e  d e c e d e n t.

(b ) U p o n  th e  d e a th  o f  a  sp o u se , th e  d e c e a se d  sp o u se 's  p e rs o n a l  re p re se n ta t iv e  

a n d  th e  tru s te e  o f  a  c o m m u n ity  p ro p e r ty  tru s t  e a c h  h a v e  th e  p o w e r  to  d is tr ib u te  

c o m m u n ity  p ro p e r ty  in d iv id e d  o r  u n d iv id e d  in te re s ts  a n d  to  a d ju s t  re su ltin g  

d if fe re n c e s  in  v a lu a tio n . A  d is tr ib u tio n  o f  c o m m u n ity  p ro p e r ty  in  k in d  m a y  b e  m a d e  

on  th e  b as is  o f  a  n o n  p ro  ra ta  d iv is io n  o f  th e  a g g re g a te  v a lu e  o f  th e  c o m m u n ity  

p ro p e r ty , o n  th e  b a s is  o f  a  p ro  ra ta  d iv is io n  o f  e a c h  in d iv id u a l ite m  o r  a sse t o f  

c o m m u n ity  p ro p e r ty , o r  b y  u s in g  b o th  m e th o d s .

(c ) N o tw ith s ta n d in g  (a ) a n d  (b ) o f  th is  se c tio n , sp o u se s  m a y  a g re e  in w r itin g  to  

d iv id e  th e ir  c o m m u n ity  p ro p e r ty  o n  th e  b a s is  o f  a  n o n  p .o  ra ta  d iv is io n  o f  the  

a g g re g a te  v a lu e  o f  th e  c o m m u n ity  p ro p e r ty  o r  o n  th e  b a s is  o f  a  p ro  ra ta  d iv is io n  o f  

e ac h  in d iv id u a l i te m  o r  a s se t o f  c o m m u n ity  p ro p e r ty , o r  b y  u s in g  b o th  m e th o d s .

* S ec . 5 . A S  3 4 .7 7 .0 7 0 (a ) , 3 4 .7 7 .0 7 0 (c ) , 3 4 .7 7 .0 7 0 (d ) , a n d  3 4 .7 7 .0 7 0 (e )  a re  rep e a le d .

* S ec . 6. T h e  u n c o d if ie d  la w  o f  th e  S ta te  o f  A la s k a  is a m e n d e d  b y  a d d in g  a  n e w  se c tio n  to  

read:

IN D IR E C T  C O U R T  R U L E  A M E N D M E N T . A S  3 4 .7 7 .1 2 0 (b )(8 ) , e n a c te d  by  sec . 3 

o f  th is  A c t, a m e n d s  R u le  3 0 1 , A la s k a  R u le s  o f  E v id e n c e , b y  c h a n g in g  th e  ru le 's  g en e ra l 

crite ria  fo r  th e  e v id e n c e  th a t m u s t b e  in tro d u c e d  to  sa tis fy  th e  b u rd e n  o f  p r o o f  to  reb u t the  

p re su m p tio n s  e s ta b lish e d  b y  A S  3 4 .7 7 .1 2 0 (b )(5 )  o r  (7 ). A S  3 4 .7 7 .1 2 0 (b )(8 ) p ro v id e s  th a t the

181( ) -4-
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1 te s t im o n y  o f  a  sp o u s e  is  s u ff ic ie n t to  sa tis fy  th e  b u rd e n  w ith o u t h a v in g  to  a p p ly  th e  r u le s

2 re q u ire m e n t th a t  th e  e v id e n c e  b e  su ff ic ie n t  to  p e rm it re a so n a b le  m in d s  to  c o n c lu d e  th a t  th e

3 p re s u m e d  fa c t d o e s  n o t e x is t.

4 * S e c . 7 . T h is  A c t ta k e s  e ffe c t im m e d ia te ly  u n d e r  A S  0 1 .1 0 .0 7 0 (c ) .

L
-5- CSHB 181( )
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Alaska State Legislature

REPRESENTATIVE LISA MURKOWSKI
Govern men t Hill • Elmciuloif • East Anchorage

SeMuu: 
Aiasla Siam: Gapiidi 

Juniam, AK 99801-11H2 
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M e m o r a n d u m

Date: March 23, 2001

To: Representative N orm an Rokeberg
Chairman, House Judiciary Committee

From: Representative Lisa Murkowski J

Subject: Scheduling HB 181

%

%

House Bill 181. "Com m unity  Property” makes four m inor adjustments to Alaska’s com munity  
property act: First, HB 181 provides that a creditor o f  a deb tor spouse may only reach the separate 
property o f  that spouse and that spouse’s jointly held property. Next, HB 181 allows property such 
as life insurance and IRAs to be transferred to a community property trust by designating the trust 
as a beneficiary o f  the property. Third, HB 181 clarifies the sources o f  funds used to purchase life 
insurance and expands the category o f  family members to include ancestors o r  descendants o f  either 
spouse. Finally, HB 181 clarifies that on  the death o f  a spouse, different property items can be 
allocated to the spouse’s shares, as long as each spouse’s share receives half o f  the total value o f  the 
community property.

Attached you will find a copy o f  House Bill 181, sponsor statement, and sectional analysis. Please 
schedule HB 181 at your earliest convenience.
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Sponsor Statem ent 
Hi3 181 

C om m unity Property

In 1998, the legislature passed Alaska’s community property act, which allows married couples to 
characterize some or all o f  their assets as community property. Since the enactment o f  Alaska’s 
community property act, experts, through experience and application o f  community property and 
trust planning, have identified certain statutes requiring improvement and adjustment. House Bill 
181 makes these improvements and adjusts Alaska’s community property statutes in four ways:

T h e  ex ten t  to w h ich  a cred ito r  can  reach  a co u p le ’s c o m m u n ity  p roperty . Section 1 provides 
that a creditor o f  a debtor spouse may only reach the separate property o f  that spouse and that 
spouse’s half o f  the jointly held property. If only one spouse is the debtor, then the creditor can 
reach half o f  the community property. I f  both spouses arc debtors, then the creditor can reach all o f  
the community  property.

T ran sfe rs  o f  p rop erty  to a c o m m u n ity  p roperty  trust  by  benefic iary  d es ig n a t io n .  This new 
provision allows property such as life insurance policies and IRAs to be transferred to a community 
property trust by designating the trust as the beneficiary o f  the property. This will assist nonresidents 
o f  Alaska in using Alaska community property trusts.

C larif ica tion  o f  so u rces  o f  funds u sed  to p u rc h a se  life in su rance . Community property funds 
.nay be used by a couple to purchase life insurance, and where the primary beneficiaries arc family 
members, then it is presumed that both spouses consented to the choice o f  such beneficiaries. The 
existing statute already creates the presumption for the parent or child o f  either spouse. This 
am endm ent expands -.ne category o f  family members to include ancestors or descendants o f  either 
spouse, or a trust foi the benefit o f  those persons. In order to minimize estate taxes, it is presumed 
that a spouse who buys life insurance has used his or her own property to purchase the life 
insurance,

D iv ision  o f  c o m m u n i ty  p roperty  at d ea th . Section 4 clarifies that on  the death o f  a spouse, half 
o f  the community  property reflects the share o f  the decedent and the other half reflects the share o f  
the surviving spouse. However, each item o f  the community property does not have to he divided 
equally. Rather, different items can be allocated to the spouse’s shares, as long as each spouse’s share 
receives half o f  the total aggregate value o f  the community property. This added flexibility will allow 
for better income and estate tax planning for couples using Alaska community property.
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S U B J E C T : S e c tio n a l S u m m a ry  o f  H B  181 re la tin g  to  th e  p ro p e r ty  and  
o b lig a tio n s  o f  sp o u se s  (W o rk  O rd e r  N o . 22-L S0567V J)

T O : R e p re se n ta tiv e  L isa  M u rk o w sk i
A ttn : A m y

F R O M : T h e re s a  L . B a n n is te r
L e g is la tiv e  C o u n se l

Y o u  h a v e  re q u e s te d  a  se c tio n a l su m m a ry  o f  th e  a b o v e -d e sc r ib e d  b ill. A s  a  p re lim in a ry  
m a tte r , n o te  th a t  a  se c tio n a l su m m a ry  o f  a  b ill sh o u ld  n o t b e  c o n s id e re d  a n  a u th o rita tiv e  
in te rp re ta tio n  o f  th e  b ill a n d  th e  b ill i ts e l f  is th e  b e s t  s ta te m e n t o f  its  c o n ten ts .

S e c t io n  1. A S  3 4 .7 7 .0 7 0 (j)  a n d  (k ). E s ta b lish e s  fro m  w h a t p ro p e r ty  a n  o b lig a tio n  
in c u rre d  b y  o n ly  o n e  sp o u s e  c a n  b e  sa tis fied . E s ta b lish e s  fro m  w h a t p ro p e rty  an  
o b lig a tio n  in c u rre d  d u r in g  m a rr ia g e  b y  b o th  sp o u se s  m a y  b e  sa tis f ied .

S e c t io n  2 . A S  3 4 .7 7 .1 0 0 . E s ta b lish e s  th a t n o n p ro b a te  tra n s fe rs  o n  d e a th  o f  p ro p e rty  
u n d e r  A S  1 3 .33 .10 1  c a n  be  tra n s fe rre d  to  a  c o m m u n ity  p ro p e r ty  tru s t.

S e c t io n  3 . A S  3 4 .7 7 .1 2 0 (b ) . In  (b )(5 ), e s ta b lish e s  a  p re s u m p tio n  th a t  a  d e s ig n a tio n  o f  
c e r ta in  p e rs o n s  o r  a  c e r ta in  tru s t  a s  th e  b e n e f ic ia r ie s  o f  a n  in su ra n c e  p o lic y  h as  b ee n  m ad e  
w ith  th e  c o n s e n t o f  th e  o th e r  sp o u se . A d d s  u n d e r  (b )(7 )  a  p re s u m p tio n  re la tin g  to  th e  
c o m m u n ity  p ro p e r ty  in te re s ts  o f  sp o u se s  in  an  in su ra n c e  p o lic y  o n  th e  life  o f  o n e  o f  the  
sp o u se s  a n d  o w n e d  b y  a n  irre v o c a b le  tru st.

S e c t io n  4 . A S  3 4 .7 7 .1 5 5 . A d d s  a  n e w  se c tio n  e s ta b lish in g  ru le s  to  g o v e rn  th e  d iv is io n  o f  
c o m m u n ity  p ro p e r ty  u p o n  th e  d e a th  o f  a  sp o u se .

S e c t io n  5 . R e p e a ls  c e r ta in  se c tio n s .

S e c t io n  6 . G iv e s  th e  A c t a n  im m e d ia te  e ffe c tiv e  d a te .

If I may be of further assistance, please advise.

T L B :g lc
0 1 -2 5 0 .g lc
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R epresen ta tive  L isa  M urkow ski 
S ta te  o f  A laska  
Juneau , A laska

R e: HB 181

D ear Lisa:

A s y o u  k n o w  I  am  in esta te  p lann ing  attorney in  A nchorage  and  am  a m em ber o f  
the  estate  p lan n in g  section  o f  the A laska  B ar A ssociation . I w a n t to express m y  support 
for p assage  o f  H B  181 . This b ill w o u ld  accom plish  im portan t am endm ents to  ou r A laska  
C o m m unity  P ro p e rty  A ct and  w ill b enefit the residen ts o f  A laska.

V ery  tru ly  yours,

R L M /m jm
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D e a r  R e p r e s e n t a t i v e  M u r k o w s k i :

T h a n k  y o u  v e r y  m u c h  f o r  i n t r o d u c i n g  H o u s e  B i l l  1 8 1 .  O u r  f i r m  
e m p h a s i z e s  e s t a t e  p l a n n i n g  a n d  e s t a t e  a n d  t r u s t  a d m i n i s t r a t i o n .  
T h i s  b i l l  a d d s  i m p o r t a n t  a m e n d m e n t s  t o  t h e  A l a s k a  C o m m u n i t y  
P r o p e r t y  A c t .  T h e s e  p r e v i s i o n s  w i l l  e n a b l e  A l a s k a n s ,  a n d  
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p l a n n i n g  a p p r o a c h e s  n o w  u s e d  b y  r e s i d e n t s  o f  o t h e r  c o m m u n i t y  
p r o p e r t y  s t a t e s .

D G S / c f
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HB 181
(The Community Property Bill)

D ear R epresen tative  R okeberg:

A t th e  h earing  on  H B  181 you  requested  that I send  you w ritten  testim ony concerning  Section 3 
o f  th is  bill.

U nder o u r ex istin g  statu te  i f  th e  p rem iu m s on  a  life  insurance po licy  a re  paid  by com m unity  
property , the  p roceeds o f  th e  po licy  are  considered  to  b e  ow ned in p a rt b y  the  insured  spouse and  
in p a rt b y  the  non-insu red  spouse , based  upon  the p roportion  o f  each p erson ’s  separate  property  
and  V2 o f  each  p e rso n ’s com m un ity  p rop erty  used  to  pay  the  p rem ium s.

T h is resu lt d efeats a  p rim ary  esta te  p lann in g  and tax  ob jective  o f  the  couple, w hich  is to  keep  the  
insurance  o u t o f  b o th  o f  th e ir  estates. T o  achieve th e  esta te  p lann ing  and  tax  resu lt tha t bo th  
spouses w ou ld  desire , th e  non-insu red  spouse  m ust b e  p resum ed to  h ave  relinqu ished  tha t 
spouse’s in te rest in  the  policy . T h is section  creates su ch  a  p resum ption  in  2  d ifferen t situations.

T he f irs t o f  these  is  con tained  in  p roposed  A S 34 .77 .120(b)(5). A t the  p resen t tim e A S 
34 .77 .120(b )(5 ) creates a  p resum ption  by  stating  i f  a  p aren t o r ch ild  o f  e ither spouse is the  
benefic iary  o f  th e  p o licy  then  i t  is  p resum ed th a t th e  n on-insu red  spouse  relinqu ished  tha t 
spouse’s in te rest in  th e  po licy . U n d er S ection  3 o f  th is b ill, A S 3 4 .7 7 .120(b)(5X A ) expands the 
list o f  perm issib le  benefic ia ries to  inc lude  ihe  surv iv ing  spouse  and  any ancesto r and  descendant 
o f  e ith er spouse. In  a dd ition , u n der A S  34 .77 .120(b)(5)(B ), the  p roceeds d o n ’t h ave to  be 
d istribu ted  ou trigh t to  the  aforem entioned  benefic iaries, ins tead  the  p roceeds can  b e  transferred  
in  tru s t fo r  th e  b en efit o f  th e  aforem entioned  benefic iaries. T hus u n der a  typical estate  p lan , at 
ifce d ea th  o f  th e  insu red  spouse, th e  p roceeds can  b e  m ade payable  to  a  cred it shelter tru st w hich

1
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comes into being at the death of the insured spouse. Typically the credit shelter trust will provide 
the surviving spouse a lifetime interest in the trust, but the trust assets are protected from estate 
tax at the death of surviving spouse because the trust is not considered owned by the surviving 
spouse for estate tax purposes. If instead, a portion of the proceeds were payable directly to the 
surviving spouse as a result of that spouse’s ownership interest, that portion would be included in 
the surviving spouse’s taxable estate. This section creates a presumption which avoids that 
result

34.77.120(bX7) works in the same way but in the context where the policy is owned an 
irrevocable life insurance trust established by an insured spouse. If the policy is owned and made 
payable to the trust at the death of the insured spouse, the proceeds can be excluded from both 
spouse’s estates, even though the non-insured spouse might have a lifetime interest in the trust. 
However, to exclude the proceeds from the surviving non-insured spouse’s estate, she must have 
relinquished any ownership interest in the assets contributed to the trust.

All Section 3 does is create a presumption whereby the life insurance policy or any assets used to 
purchase a policy by an irrevocable trust can be considered the separate property of the insured 
spouse. The issue for the surviving spouse is the insured spouse might take community funds 
and use the funds to purchase insurance policies which benefit individuals other than the 
surviving spouse. In fact if  the proceeds are directed to a trust it is inevitable that individuals 
other tnan the spouse will have interest in the trust. Most trusts provide for other beneficiaries, if 
not in the surviving spouse’s lifetime, eventually at the surviving spouse’s death. Note, 
however under 34.77.120(b)(8), the presumption can always be overcome by the surviving 
spouse’s own testimony. Thus this bill accomplishes a tax result that both the insured and non- 
insurcd spouse would want. If the non-insured surviving spouse did not want this tax result, then 
the presumption created by this section can always be overcome by that spouse’s own testimony. 
Thus this bill is a win-win bill for all concerned.

cc: Rep. Lisa Murkowski- faxed: (907) 465-2293
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