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T o n y  K n o w l e s

GOVER NO R
P O Box 110001 

Ju n e a u A la ska 99811-0001 
1907) 465 -3 500 

Fax 1907) 465 -3532

S t a t e  o f  A l a s k a
O FF IC E  OF THE GOVERNO R 

J U N L A l

February 22, 2001

The H onorable B rian Porter 
Speaker o f  the H ouse 
A laska State Legislature 
State Capitol 
Juneau, A K  99801 -1 182

D ear Speaker Porter:

This bill I transm it today w ould fill a gap in our statutory law  by prov id ing  general 
authority  for the civil p rosecution o f  a person who m akes a false claim  for, o r a 
m isrepresentation regard ing , m oney or property  against the state or a m unicipality . The 
public needs som e w ay o f  ensuring  that persons who m ake dem ands on the public 
treasury  by seeking to recover m oney or property from the state or a m unicipality  are 
doing so in good faith. T he m ost effective m eans o f  doing this is to p rovide clear 
consequences for unlaw ful conduct. This bill w ould allow  for a civ il penalty  o f  up to 
three tim es the am ount suffered as w ell as court costs and attorney fees from persons who 
m ake a m isrepresentation o r false claim  against the state or a m unicipality .

The bill w ould provide incentives to cooperate in the prosecution o f  a m isrepresentation 
or false claim . A lso, the bill w ould apply only to m atters involving at least $500 and 
w ould not apply to  unem ploym ent, w ork ers’ com pensation, state tax, public assistance, 
or tem porary assistance claim s, or to perm anent fund dividend applications. These 
program s have specific au thority  elsew here in statute providing for the prosecution o f  
false claim s.

The bill requires the attorney general to investigate m isrepresentations and false claim s 
against the state and requires the prosecuting authority for a m unicipality  to investigate 
m isrepresentations and false claim s against the m unicipality . It also provides procedures 
for circum stances in w hich both state and m unicipal m oney or p roperty  are involved and 
sets a lim itation period o f  10 years after w hich suits for m isrepresentations and false 
claim s are barred.
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N early all sta tes and the federal governm ent have false claim s statutes. It is tim e that 
A laska had s im ila r authority to protect the public treasury  from w rongful and fraudulent 
claim s.

The Honorable Brian Porter
February 22, 2001
Page 2

Sincerely,
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TONY KNOWLES, GOVERNOR

DEPARTM ENT OF LAW P.O. BOX 110300

OFFICE OF THE A TTORNEY GENERAL

JUNEAU, ALASKA 99811-0300 
PHONE: (907)465-3600
FAX: (907)465-2075

March 22, 2001

The Honorable Norm Rokeberg, Chair 
House Judiciary Committee 
State Capitol

%

Juneau, Alaska 99801 '

Re: HB 145 - “An Act making a civil remedy available to the state or a
municipality against persons who make false claims for, or certain 
misrepresentations regarding, state or municipal money or other property.”

Dear Representative Rokeberg:

I am writing to request that you schedule a Judiciary Committee hearing on HB 
145 -  “An Act making a civil remedy available to the state or a municipality against 
persons who make false claims for, or certain misrepresentations regarding, state or 
municipal money or other property.”

The Department of Law requested that the governor introduce this bill to provide 
clear penalties and strong incentives to prosecute persons who would present false claims 
for money or property to the state or a municipality. Existing state law contains authority 
for the attorney general to file suit to collect money of the state or a municipality that is 
"illegally paid or . . .  diverted for an illegal purpose, or paid to a person not authorized by 
law to receive them." AS 37.10.090. This statute predates statehood and is in need of 
updating so that state and municipalities are well equipped to prosecute persons who 
would obtain money or other public property through fraud or misrepresentation.

Department o f Law attorneys became impressed with the need for the law changes 
offered in this bill during the course of our investigation of the potential claim against the 
Bank of America. Our attention was initially directed to the Bank of America by the City 
of San Francisco. The city, the State o f California, and hundreds of other municipalities 
were engaged in litigation filed by the State of California under what is commonly called 
the "false claims statute." The bank was alleged to have failed to pay the California 
government entities substantial amounts o f unclaimed debt service paymei held in trust 
for bondholders. The case presented great difficulties o f proof because the bond
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accounting systems of the bank are largely incapable o f tracing the unclaimed money 
held in trust.

It is strongly believed by counsel to the City of San Francisco and the California 
Attorney General's office that the threat o f treble damages under the false claims statute 
was the principal motivation for the bank's willingness to settle the case short of 
litigation.

We recommend that the public finance code would be improved by the addition of 
a statute similar to the California false claims statute (Cal. Government Code sec. 12652) 
which is the model we used in drafting HB 145. Similar laws are on the books in many 
other states and the federal government.

Attached for your information is a summary o f the provisions o f ITB 145. If  you 
would like more information, please let me know.

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By: „ w; Smith
Legislative Liaison

Enclosure

Cc: Mike Abbott, Legislative Director, Office of the Governor
Jim Baldwin, Assistant Attorney General 
Deborah Behr, Legislation and Regulations Attorney



HB 145 - A n  A ct m a k in g  a c iv il r e m e d y  a v a ila b le  to  th e  s ta te  o r  a 
m u n ic ip a l i ty  a g a in s t  p e rso n s  w h o  m a k e  fa ls e  c la im s for, o r  c e r ta in  

m is re p re s e n ta t io n s  re g a rd in g , s ta te  o r m u n ic ip a l  m o n e y  o r o th e r  
p ro p e r ly ; a n d  p ro v id in g  f o r  a n  e ffec tiv e  date ."

♦ W ill p ro v id e  clear p en a ltie s  an d  s tro n g  in cen tiv es  to  p rosecu te  p e rso n s w h o  w o u ld  
p re se n t fa lse  c la im s fo r m oney  o r p ro p e rty  to  the sta te  o r a m unic ipa lity .

♦ E xisting  state  law  co n ta in s  au th o rity  fo r th e  a tto rn ey  general to  file su it  to  collect 
m oney  of th e  sta te  o r  a m u n ic ip a lity  th a t is "illegally p a id  o r . . .  d iv e rted  fo r  an  
illegal p u rp o se , o r p a id  to  a p e rso n  n o t a u th o riz e d  by  law  to receive" it. T h e  s ta tu te  
th a t a llow s th is, AS 37.10.090, p red a te s  s ta teh o o d  a n d  is in  need  of u p d a tin g  so th a t  
sta te  a n d  m un ic ip a litie s  are  w ell e q u ip p ed  to  p ro secu te  p e rso n s w h o  w o u ld  o b ta in  
m oney  o r o th e r pu b lic  p ro p e rty  th ro u g h  f ra u d  or m isrep resen ta tio n .

♦ C alifo rn ia  h a s  a s ta tu te  sim ila r to  th a t p ro p o se d  in  HB 145. It w as u sed  in  a case 
b ro u g h t by  the C ity  of San Francisco, the S ta te  of C alifo rn ia , an d  h u n d re d s  of o th e r  
m u n ic ip a litie s  ag a in s t the Bank of A m erica. T he b a n k  w as alleged  to  h av e  failed  to  
pay  the C alifo rn ia  g o v e rn m en t en titie s  su b s tan tia l am o u n ts  of u n c la im ed  d e b t 
serv ice  p a y m en ts  h e ld  in  tru s t fo r b o n d h o ld e rs . T he case p resen ted  g rea t d ifficu lties 
of p ro o f b ecau se  the b o n d  accoun ting  sy s te m s of th e  b a n k  are largely  in capab le  o f 
trac ing  th e  u n cla im ed  m oney  h e ld  in tru st.

♦ It is s tro n g ly  be lieved  by counsel to th e  C ity  of San Francisco a n d  the C alifo rn ia  
A tto rn ey  G enera l's  office th a t th e  th rea t of treb le  d a m ag es  u n d e r  the false  claim s 
s ta tu te  w as th e  p rin c ip a l m o tiv a tio n  fo r th e  b a n k 's  w illin gness to se ttle  the case sh o rt 
of litigation .

♦ A lask a 's  p u b ’ic finance code w o u ld  be im p ro v e d  by  the ad d itio n  of a s ta tu te  s im ila r 
to  the C a lifo rn ia  false claim s s ta tu te , w h ich  is the  m ode l used  in  d ra ftin g  HB 145. 
S im ilar law s a re  on  the books in  m any  o th e r  sta tes  a n d  the federal go v ern m en t.

A summary of provisions of HB 145 is attached.
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S ectio n  V. P ro v id es  th a t con tract c la im s ag a in s t the sta te  w ill be co v ered  b y  th e  false 
cla im s pen a lties  in  case of fra u d  or m isre p resen ta tio n  by  th e  cla im ant.

Section 2:
C reates civ il liab ility  fo r :

a. p re se n tin g  a false claim  to  a s ta te  o r m unic ipa l officer;

b. u s in g  a  false reco rd  o r s ta te m e n t to  o b ta in  p a y m e n t fro m  th e  s ta te  o r a 
m u n ic ip a lity ;

c. co n sp irin g  to  d e frau d  by  g e ttin g  a fa lse  claim  a llo w ed  o r p a id ;

d. w h e n  ac tin g  as a c u s to d ia n  of pu b lic  m oney  o r p ro p e rty , d e liv e rin g  less of 
th a t  m o n ey  o r p ro p e rty  to  th e  sta te  o r m u n ic ip a lity  th an  it  is e n title d  to  by  law ;

e. m ak in g  a false  rece ip t for s ta te  o r m u n ic ipa l p ro p e rty ;

f. k n o w in g ly  b u y in g  o r rece iv in g  sta te  o r m unic ipa l p ro p e rty  fro m  som eone w h o  
law fu lly  m ay  n o t sell o r p le d g e  th e  p ro p e rty ;

g. m ak in g  a false reco rd  to  conceal, av o id , or d ec rea se  an  o b lig a tio n  to p ay  o r 
tra n sm it p ro p e rty  to  th e  s ta te  o r a m un ic ipa lity ;

h. fa iling  to  d isclose th e  ex istence of a fa lse  c la im  once the p e rso n  k n o w s it is 
false, if th e  p e rso n  s ta n d s  to  b enefit fro m  the claim .

E stab lishes th e  fo llo w in g  p e n a ltie s :
a. treb le  d am ag es ,

b. a civil p e n a lty  of u p  to  $10,000 fo r each  fra u d u le n t act; a n d

c. R ule 82 a tto rn ey  fees a n d  costs.

E stab lishes the fo llo w in g  incentives:
a. d a m ag es  can be red u c ed  to  d o u b le  th e  loss in c u rre d  by th e  sta te , a n d  civil 

p e n a ltie s  w aiv ed , if

- th e  p e rso n  p re se n tin g  the fa lse  claim  re p o r ts  th a t fac t w ith in  30 d ay s  
a fte r le an in g  of th e  fa lsity  of th e  claim ;

- th e  p e rso n  co o p era te s  w ith  in ves tiga tion ; a n d



- no c iv il o r c rim in a l proceedings had been started at the tim e  that the person 
began cooperating  w ith  the investigation .

C e r ta in  c la im s  a re  n o t  c o v e re d : T h e  fa lse  c la im s  p e n a lt ie s  d o  n o t  a p p ly  to  a m o u n ts  less 

th a n  $50 0  o r  to  c e r ta in  c la im s  p re s e n te d  u n d e r

a. th e  u n e m p lo y m e n t  in s u ra n c e  s ta tu te s

b . w o rk e r 's  c o m p e n s a tio n  s ta tu te s

c. s ta te  re v e n u e  a n d  ta x  c o d e , in c lu d in g  p e rm a n e n t  fu n d  d iv id e n d s ;

d . p u b l ic  a ss is tan ce  u n d e r  A S  47 .25

d . A la s k a  T e m p o ra ry  A s s is ta n ce  P ro g ra m

S e c tio n  3. E s ta b lis h e s  a s ta tu te  o f  l im ita t io n s : s ix  ye a rs  f r o m  d is c o v e ry , 1 0  y e a rs  a fte r 

c o m m is s io n  o f  f r a u d u le n t  act.

E s ta b lis h e s  th e  f o l lo w in g  b u rd e n  o f  p ro o f : p r o o f  m u s t  b e  b y  a p re p o n d e ra n c e  o f  th e 

e v id e n c e  (51 % ); p r o o f  o f  a c r im in a l c o n v ic t io n  f o r  fa ls e  s ta te m e n ts  o r  f r a u d  s to p s  th e 

d e fe n d a n t f r o m  d e n y in g  th e  e le m e n ts  o f m a k in g  a fa ls e  c la im  in  a c iv i l  a c tio n .

E s ta b lish e s  a u th o r i ty  to  p ro s e c u te : a tto rn e y  g e n e ra l h a s  p o w e r  to  in v e s t ig a te  c la im s 

in v o lv in g  s ta te  p r o p e r ty  a n d  th e  m u n ic ip a l a t to rn e y  h a s  th e  p o w e r  to  in v e s t ig a te 

c la im s  in v o lv in g  m u n ic ip a l  p ro p e r ty .  I f  th e  in v e s t ig a t io n  in v o lv e s  a m ix tu re  o f  s ta te 
a n d  m u n ic ip a l p ro p e r ty ,  n o t i f ic a t io n  m u s t b e  m a d e  to  th e  o th e r  g o v e rn m e n t in v o lv e d . 

A t to r n e y  g e n e ra l m a y  p ro c e e d  w i t h  th e  case o r  te n d e r  i t  to  th e  m u n ic ip a l ity .

S e c tio n  4. P ro v id e s  d e f in it io n s  o f  te rm s  u se d  in  s ta tu te .

S e c tio n  5. R e p e a ls :

-  l im i ta t io n  p e r io d  a p p lic a b le  to  c o n tra c t c la im s  w h ic h  w o u ld  n o w  b e  c o v e re d  b y 

the  p e r io d  s p e c if ie d  in  th is  b i l l ;  a n d

-  a p ro v is io n  w h ic h  s p e c ifie s  h o w  th e  cos ts  o f  a c t io n s  to  re c o v e r s ta te  o r 

m u n ic ip a l  p r o p e r ty  a re  h a n d le d .

HB 145 page 3

Alaska Department o f  Law
February 26, 2001
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(a) A  person w ho  makes o r uses in support o f  a contract c la im  under this chapter, a 
m isrepresentation, o r w ho practices o r attempts to practice a fraud, at any stage o f  proceedings 
re la ting  to a procurem ent o r contract controversy under this chapter

(1 ) fo rfe its  all c la im s re la ting  to that procurem ent o r contract; and

(2 ) is liab le  to the state fo r  re im bursem ent o f  a ll sums paid on the c la im , fo r  a ll costs 
attribu tab le  to  rev iew  o f  the c la im , and fo r  a c iv il penalty equal to the am ount by w h ich  the c la im 
is m isrepresented.

(b ) The  procurem ent o ffice r, com m issioner o r court shall m ake specific  find ing s  o f 
m isrepresentation, attem pted fraud, o r fraud before declaring a fo rfe itu re  under (a )(1 ) o f  th is 
section.

(c) Suits to recover costs and penalties under (a )(2 ) o f  this section m ust be com m enced 
w ith in  six years after the d iscovery o f  the m isrepresentation, fraud, o r attempted fraud.

(d ) A  person w h o  in a m atter re lating to a procurem ent o r a contract con troversy o r c la im 
under th is chapter makes a m isrepresentation to the state through a trick , scheme, o r device is 
g u ilty  o f  a class C fe lony.

(e) In th is section, "m isrepresentation" means a false o r m isleading statement o f  m aterial 
fact, o r conduct intended to deceive o r m islead concerning m aterial fact, w hether it succeeds in 
dece iving  o r m isleading.

(§ 2 ch 106 S L A  1986)

Sec. 36.30.687. Misrepresentations and fraudulent claims.

Q 2001 by The Slate of Alaska and Matilvcw Bender & Company, Inc., a meinlvr of the IxxivNexo® Group. All lights reserved
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(a) The necessary and reasonable costs o f  the su it and o f  the add itiona l counsel shall be 
advanced by the state, and a sum recovered in the suit shall be deposited in the state treasury.

(b ) H o w e ve r i f  the sum recovered belongs to a c ity , school d is tric t, o r m un ic ip a l governm ent, 
the sum  shall be transferred to it, less sums advanced by the state in the su it, and not already 
repaid to  it. The  D epartm ent o f  A d m in is tra tio n  may pay to the c ity , school d is tric t, o r m un ic ipa l 
corporation  the sums belonging to it, upon warrants draw n as p rov ided  by law . The  warrants 
must be based upon vouchers approved by the attorney general.

(§ 12-5-2 A C L A  1949)

Sec. 37.10.100. Costs of action and disposition of amount recovered.

O 2001 by The State of Al.uka and Matthew Bender & Company. Inc., a member of the Lcxis-Ncxis® Croup. All rights reserved


