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Alaska State Legislature

Representative Peggy Wilson
Putting Alaska's Families First

SPONSOR STATEMENT UB 119

Last spring, the Legislature passed truly historic legislation creating the Power Cost
Equalization Endowment and authorizing the sale of the Four Dam Pool Projects to the
local utlities and communities. The PCE Endowment was funded by an appropriation
from the Constitutional Budget Reserve and from proceeds from the sale of the Four Dam
Pool projects. These hills (HB 446 & HB 447) were signed into law by Governor

Knowles lestMay.

The Four Dam Pool Utalities and the State have been diligently working to complete this
complex transaction by December 31, 2001. At closing, the proceeds from this sale will

be deposited into the Power Cost Equalization Endowment.

The Four Dam Pool communities and utilities have created a Joint Action Agency (JAA),
which will become the owners of the Four Dam Pool Projects. However, during the legal
review of this new organization, a variety of tedmnical 1ssues were raised conceming the

tax and regulatory status of the JAA, the powers of the JAA, and the relationship between

the JAA and ismember ulalites.

HB 119 will resolve these issues so trat the salle of the Four Dam Pool projects can be
completed as envisioned and the Power Cost Equalization Endowment can be fully

funded.
More specificallyHB 119 addresses the following four 1sSLes.

1 Federal Tax Status of Joint Action Agency

Although the Joint Action Agency was formed by specific authorizing legislation,
because tsmembers are both municipal and cooperative utlities Its characterization for
federal tax purposes s uncertain. Obtaining favorable federal tax status as a “dovernment
entity” Isessential for the Joint Action Agency 1o operate on a tax-exempt besis and have
the ability o 1ssLe tax-exempt bonds and to provide maximum flexibility to allow local
ownership of the individual projects in the future. A key factor relied on by the Internal
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Revenue Service In determining whether an entity has governmental status is the nature
and scope of the entity 3 condemnation or eminent domain powers. Currently the Joint
Action Agency legislation issilettas to the Joint Action Agency 3 condemnation powers.
To achieve the necessary federal tax treatment for the Joirt Action Agency, Section 6 of
HB 119 amends AS 42.45.310 to specifically grant to the Joint Action Agency the
eminent domain powers granted to the State and municipalities in order to carry out the
Joint Action Agency 3 authorized purposes. This expanded condemnation power may be
exercised, however, only within the boundaries of the power projects the Joint Action

Agency purchases from the State.

2. State Tax Status of Joint Action Agency

The Joint Action Agency 3 tax status under Alaska law isa central factor to determining
the federal tax status of the Joint Action Agency. State law currently provides that the
Joint action Agency s “Subject to state and local taxes 1o the extent any of the public
utaliies forming the agency ssubject to that particular tax.”” The impact of this
provision and the tax status of the Joint Action Agency under Alaska law are not clear, as
the JAA iscomprised of both cooperative member utalities and municipal member
utaliies. Section 9 of HB 119 amends AS 42.45.310 to exempt the Joint action Agency
from all forms of state and local taxation, other than amounts thet are payable under the
electric cooperative tax as a result of retail power sales by the Joirt Action Agency .

3. Potential Liability of Member Utilities for Claims against the JAA

State law currently provides that the Joint Action Agency will have “& separate and
distanct legal existence from the public uilitaes” et form the Joint Action Agency.
However reither AS 42.45.300 or AS 42.45.310 includes language thet specifically
insullates the public utilities that form the JAA from lisbility for claims against the Joint
Action Agency. Given reported Alaska case law on shareholder ligbility and the absence
of specific protections in the Joint Action Agency statute, there issome risk thet claims
against the JAA might also be asserted against the member ualities. To ensure that the
Joint Action Agency is treated for all purposes as a separate and distinct legal entity from
ismember utilities, Section 6 ofHB 119 amends AS 42.45.310 to include provisions
similar to those contained in other Alaska statutes to expressly protect the member
utalrtaes from any libilities of the Joint Action Agency. Section 13 ofHB 119 also adds a
new section AS 42.45.320 to the JAA statute to limit the individual ligbility of directors
and officers of the Joint Action Agency, consistent with other Alaska statutory

provisions.
4. Exemption from Regulatory Commission of Alaska Regulation

Because the JAA isgranted the powers of a “@ublic uality” inder AS 42.05, itisnot
entirely clear whether the JAA sfully or only partially exempt from regulation by the
RCA under AS 42.05. To create consistency within AS 42.05 with respect to the
regulation of the Joint Action Agency, Sections 1,2, 3, and 4 ofHB 119 make
conforming amendments to existing statutory provisions and add a new subsection (0) to

Sponsor Statement HB 119 Page 2



AS 42.05.711 toprovide trat the Joint Action Agency isexempt from all RCA regulation
with respect to itsownership and operation of and the power sales from the existing Four
Dam Pool projects. This general regulatory exemption s, however, limited induration
and stays inplace only until such time as the iIndebtedness incurred by the Joint Action
Agency to the State in connection with the acouisition of the projects is retared.

Sponsor Statement HB 119 Page 3



FISCAL NOTE

Fiscal Note Number:
Bill Version: CSHB 119(L&C)

() Publish Date:

PTG g

STATE OF ALASKA
2001 LEGISLATIVE SESSION

. Representative \Mlson
BOUester. HoBse 2001 &Commerce Component Nuber: 2417

i . (Thousaos of Ddlars)
RO teton wlexs speise QORMEION oo rvaE Pva6 Py

allis

SR comRATING 0 0 0 0 00 00
ICAPITAL EXPENDITURES 00 00 00 00 00 00
CHWGEINREVENES () | | | D
’ ereceipts [ &

/ﬁ%%fﬁ%eims
R i1 0 0 0 0 o 00
Estimate of any current year ?FYZ(Dleo_st:_ 00
Check this box (X if funding Tor this bill is included in the Governor's FY 2002 budget proposal.

{.ﬂONS
I
e
eiTporary

ANALYIS  (Attach a separate page if necessary)
The praposed legdationwill nat cause any inreese tothe agaoy/'s Lot

Br\e/gla&]ed by 8]al}lmThonpson DaIeF/)tﬂ?nn% WM% am

A [r%//Ed y &B]a%ﬁsle'ﬁp 81t &P%ﬂ@ M%mic Developrment Dz 220201

For distribution information, call the Governor’s Legislative Office
Page 1 of 1

(Rv2IT20L OVB)



FISCALNOTE

STATE OF ALASKA Fiscal Note Number:

2001 LEGISLATIVE SESSION Bil Version: ]_'IQ(L&Q
() Publish Date:

R g o e D

': Representative Wison
eqjUester. Bse Laor &Commerce Component Nunter:
Ex endlturtis/ evenu . (I‘rasadsdDjias)

mrﬂ%gﬂanmunlewnu*z R =

U3
N coeRATG 0 0 0 00 00 00
ICAPITAL EXPENDITURES 00 00 00 00 00 00
ICHANGE INREVENUES () |
F@E (Thousands of Dollars)
BCeipts
T
00 00 00 00 00 00
Estimate of any current year ?FYZOOILcost 00
Check this box (X) iffunding for this till IS Included inthe Governor's FY 2002 budget proposal:

{.TIONS
-TE
allll
eporary

ANALYSIS:  (Attacha separate page ifhecessary)

Tre bl povides anerdhvents to 2000 legdeation thet authaized the sdle of the Four CemRad pgeds.
Tre bl will reve nofisc inped NACEAO AAA

(epared by.  Robert G Pog, Jr,, Executive Director Phone 90/ .
B\/Pa :A_E_AE% . Deti ﬁﬁgﬂ%% am
ﬁﬁg by nggnnhs%%n% %%@ g%gnic Development ;

For distribution Information, call the Governor’s Legislative Office

(Rev2/7i2001 OVB) Page 1 of 1



Qe 180
223W Golunbia
AterWynneLi Portiend, OR 97216618

ATTORNEYS AT 1AW £08-226-1191
Fax 503-26:0079

FACSIMILE TRANSMITTAL

NOTICE: This facsimiles contains confidential information that Is being transmitted to and is intended only for the use of the
recipient named below. Reading, disclosure, discussion, dissemination, distribution, or copying of this information by anyone
other than the named recipient or his or her employees or agents is strictly prohibited. If you have received this facsimile in
error, please immediately destroy it and notify us by telephone, 503-226-1191.

DATE February 23, 2001

TO Laura Glazer

COVPANY. Senator Pete Kelly's Office

CITY/STATE Anchorage, AK

FAX NUVBER 1-907-465-5241

FROVt Mchael E Schrader

DOCUVENT: Section by Section Summary of HB 119 and SB 84

Four Dam Podl Power Agency
PAGES. 3 Oncluding cover)

AN ORIGINAL OF THS FAXWILL ~ WILLNOT XX FOLLOW.

Forwarded to you at the request of Bob Evars.

PORTLAND
SEATTLE



THE
FOLLOWING
DOCUMENT(S)
ARE
POOR
ORIGINAL
COPIES



Section 1 amends the state municipal code to provide thatjoint action agencies established under AS
42.45.310 are not subject to municipal regulation as utilities even though they are exempt from

regulation under AS 42.05.

Section 3 makes a confoiming amendment to AS 42.05.711(1) by adding a reference to the new
subsection (0) enacted in Section 4.

Section 4 adds anew subsection (0) to AS 42.05.711 to provide thatjoint action agencies established
under AS 42.45.310 are exempt from RCA regulation with respect to the ownership, operation and
power sales from a power project purchased from the AEA. The exemption from RCA regulation
is, however, limited in duration and stays in place only so long as thejoint action agency’s wholesale
power sales agreement is not subject to RCA review under AS 42.05.431. Section 2 makes a
conforming amendment to AS 42.05.711(b) by adding a reference to new subsection (0) in AS

42.05.711,

Section 5 is a clerical amendment to correct an omission in last year’s bill.

Section 6 amends AS 42.45.310(c) to provide that debts, obligations and liabilities o f ajoint action
agency are not the responsibility ofany ofthe public utilities that form the agency or the State. The
amendment also provides that a joint action agency has the powers of a public utility and the
immunities of a public utility. New paragraph (c)(5) provides that ajoint action agency may, in
addition to its condemnation powers as a public utility under AS 42.05.631, exercise the power of
eminent domain and a declaration of taking under AS 09.55.240 to 09.55.460 to acquire land or
materials to carry out the authorized puiposes of the agency within the boundaries of the power

project purchased from the State.

Section 7 amends AS 42.45.310(d) to require that the board o fdirectors o fajoint action agency file
thejoint action agency agreement with the Department of Community and Economic Development.

Section 8 amends AS 42.45.310(e) to be consistent with other changes made in the bill.

Section 9 repeals and reenacts AS 42.45.310(f) to address the tax-exempt status o fbonds and other
obligations of the joint action agency and of real and personal property and the assets, income and
receipts ofajoint action agency. Provision, as reenacted, provides exemption to joint action agency
from all State and local taxation other than amounts payable under electric cooperatives tax (AS
10.25.540 to 10.25.570) based on retail pow-er sales by agency.

Section 10 makes editorial changes to AS 42.45.310(g), including changing reference from “financial
aid” to “financial assistance."

Section 11 amends AS 42.45.310(h) to remove the limitation that ajoint action agency is a political
subdivision only for puiposes of AS 38.05.810.

Section 12 adds a definition of “agency agreement” or “agreement” to AS 42.45.310.
123236/1/MES/052394-1005



Section 13 adds a new section concerning liability, indemnification and insurance for officers,
directors, employees and agents ofjoint action agencies.

Subsection (a) provides that a protected person (defined as a director, officer,

employee 0] agent of ajoint action agency in (d)(4) of this section) is not individually liable for
conduct within the scope o fthe person’s duties unless the person’s beliefthat the conduct was in the

agency's best interest is unreasonable.

Subsection (b) requires the agency to indemnify a protected person who is a party
to a contested matter arising out o fthe person’s dudes for thejoint action agency unless the person’s
beliefthat the conduct was in the agency's best interest is unreasonable.

Subsection (c) permits ajoint action agency to purchase liability insurance.

Subsection (d) defines “agency,” “conduct,” “contested matter,” “expenses” and
“protected person.”

1233 IVESAIRZ34-1006
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BACKGROUND AND SUMMARY
RELATED TOHOUSE BILL 119 AND SENATEBILL 84 CONCERNING
FOURDAM POOLPOWERAGENCY

Background

Alaska House Bin 446, signed in to law by Governor Knowles in May, 2000 (ch 60, SLA 2000,
effective July 1,2000), created the Power Cost Endownnent and authorized the sals ofthe Four DamPool
projects to ajoint action agency (“JAA") to be fanned by the utilities that purchase power from, the projects
(the “Member Utilities”).  Upon enactment of House Bill 446, the representatives to die Four Dam Fool's
Project Management Committee (“PMC), Atcr VWAnne LLP as counsel to PMC, counsel to 1hcindividual
utilitiesandother professional advisorsto the PMC commencedworkonanumber offronts and beganworking
with representatives o fthe Alaska Energy Authority and others on behalfoffro State of Alaska to complete
the sale andtransfer ofthe Poor Dan Pool Projects and thofunding o fthe PCE endowment by ihe Decermber

31,2001 dosing date.

House Bill 446 inclockdpfovisxMwhic'i created a newsection AS 42.45.310 inArticle 6, Chapter
45 of Title42 ofthe Alaska Statutes. Th'snc” sectionsijpplancctcdan exiittingsection AS 42.45.300 (which
allowed public utilities to formjoint action agenda) 10 allowdie Four DamPool purchasing utilities to form
a JAA to acquire, own, operate and manage the Four DamPool projects. 1he five Member Ultilities have,
pursuant tothese statutoryprovisions, nowenteredintoa JAA Agreermentcreating the “Four DamPool Power
Agency.” During feenBgotblioQoffectennsoffee JAAAgreementamong the Member Utilities avarietyof
issues were raised concerningthe legal andtax status of Ac JAA, the powers o fthe JAA andthe relationship
betweenthe JAA andits Member Utilities. VWhile most ofthese issues were addressed by specific provisions
inthe JAA Agreement, othersresultedfromtbcalsence o fspedfic legal authority or general uncertainty under
Alaskaor federal law and, therefore, couldnot bo resolved by agreement among tho Member Utilities. These
remaining legal issues are addressed by fee provisions contained in House BQ 119 and Senate Bill 84

(collectively referredto hereinas the “JAA B3T).

The House Labor and Commerce Committee held an initial bearing aonthe JAA Bill on Monday,
February 12fc A number ofissues were raised and concermns were expressed regarding certain provisions of
the JAABIll at dmhearing, including the albbsence o ftestimony in suppcrto fthe JAA Bill bytho AEA or the
Regulatory Commissiono fAlaska (“RCAY), Following thcFebruary 12* Committeehearing, memberso fthe
Labor and Commerce Committee, representatives o fdie PMC, the AEA, the RCA, fee Attorney General's
Office and Legislative Counsd hove worked together to address and resolva issues raised by the initial fotm
ofthe JAABIlI, resulting in a revised JAA Bill in fee form o f the attached Committee Substitute. 1t.isthe
understanding o ffee PMCandits representativesfeat this revised JAABIll is supported by fee AEA, the RCA

andfee Attorney General’s Office.
The and addition* to existing law contained in fee XAABIll are intendedto clarify fee
federal and state tax status o ffee JAA, ensure feat tfei JAAis a limited liability cniifyand confirmfee nature
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andextent o fthe RCA'J authority to regulate the JAA. A detailed explanation o fthese corrections, additions
andissues follows;

Federal Tex Status v fJAA

Ahhoughthe JAA has been framed pursuant to specific mithoiianglegubtion, becausethe Member
Utilities are both mmmicipalsnd cooperative utilitiesits characterization for federaltax proposes is uncertain.
Qotilimeg fi-vorablcfidaral tax status as agovemmeatal catity” is essential ftu-thcJAA to operate ona tax*
exempt basis and to provide neaxutnuct flexibility to allow local ownership of the individual projects in the

future.

A review ofthe business objectives of the Member Utilities is important to understanding why the
JAA's attainment o feovammental statusis important Thebusiness objectives o ftheMember Utilitiesare as

follows:
1 Awvoidance ofa JAA level tax on income of the JAA derived from operation o f the
Four DamPool projects.

2. Awvoidance of s JAA level tax onincome oftheJAA derived fromsale ofany ofthe
Four DamPool facilities.

3. Avoidance of any pass-through of income of tie JAA to tho cooperative Member
Utilities.

4, Awvoidance ofany restrictions onthetenns andpTiccofa sale o fany ofthe Four Dam
Pool facilities to any ofthe Member Ultilities.

5. Awvoidanre ofany restrictions onthe ohility oftheJAA to distribute its assets to the
Member Utilities on dissolution in a manner that would bo decided by the Member Ultilities at a

subsequent date.

TreasuryRegulationsdefinea’pohtical subdivision”as “any divisionofany Statoor local government
unitwhich is a municipal corporationor which Lu been delegated the right to exercise part o fthe sovereign
power ofthe units” Regulations Section 1.103-1(b). Byruling, the Servicehas held that limited amounts of
a. sovereign powver arc insufficient to confer government™ status; the Service has refusedto view entities as
governmental that possess theihnitod eminent domein powers frequently conferred oninvestor-ownedutilities
and certain quasi-publicumversitiat, particularlyi f therearc any private interests involved, as is the casewith
theJAAbecause o fthecooperative Member Utilities. Theprivatek tto rulingmwhichthe Service's position
was most clearly articulated specifically hdd that the private involvement o f members in the actions ofan
exempt electric cooperative precluded tho coop from being treated as a governmental agency, despite the
possession of certain powers of eminent domain. See Private Letter Ruling 9149007. The Service has been
more inclined to conclude that emirent domain powers are substantial i f tide to the property passes on
commenceniento fthe action (as it <to*’sunder Alaska's declaration o ftalgg proceeding) than whmit posses
only at the coodcuian o fthe legal proceeding. Compare PLR 9725038 with Phlladelp?ua NationalBank v.
United Slates, 666 F.2d 834 (3rd Cir. 1981), certaen. 457 U.S. 1105. Giventhatthe Service more closely
scrutinizes entities in which private interests are involved, Itli particularly important that tho JAA have full

erminent domain powers. See PLR9725038.
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Under AS 42.45.300, a joint action agency, suchas the JAA, is grantedthe powers o fa public utility
underAS 42.05, whichimilcde a limited powertfemiaj« domainuixfcr AS 42.05.631 butnot tfeafull powers

indudo tho authority to file e dschratioa of tafciag under AS 09.55.420). Both AS 42.45.300 and AS
42,45.310 areaflentastotho Agency’s eminentdomainpowers. AS 42.45310(d) doesauthorizethemcmiocra
formingthe JAAto defineits povvaa, andthranair tome possibility thatthis provision would allowthe memters
to delegate their powers of eminent domain to the JAA, but it is unclear, under Alaska law and local law,
whether the dty Member Utilities haw the power to make suds a dde”aSion. As a result, tho JAA arguably

possesses only theeminent domein powers o fpublic utilities. InnrcquesttotlM Service askingit to rule that
dieJAAIs governmental, thereis significantriskthatit might refuse to do so because the facts presentedwould
be extremely close to those analyzed in Private letter Ruling 9149007.

If; however, itwere possible to obtain, by statute, full cinmt domein power, cither by an express
grant of such power by the Legislature or by delegation of such power* to the JAA fromthe city Member
Utilities, thenthe JAAwould have a muchbetter chance o f obtaining a favorable private letter ruling fromdie
Service. A chaagein AS42.45.310 would presenta stronger case thana dolegucoa o feminent dcanaittpower
by the city Memboer Ultilities, because even if it can be coodndcri (i) that ament AS 42.45.310 implicitly
anthorizcs the cities 10 delegate their powers ofeminent ckmamto the JAA, and (i) that such powers can
pemussibly be delegatedunder state andlocal law, these powers, by statute, may only bo exercisedwithinthe
boundaries o fthedries themselves (AS 29.35.030), andthe Service could viewthese limitations as precluding
governmental status, giventhe location ofthe generating facilities andthe expected scope o foperations ofthe

JAA

I fthe JAAs, by statute, given the same powers o f eminent domain that are possessed by
political subdivisions ofthe State o f Alaska, the JAA has an excellent chance of receiving a private
letter ruling from the Internal Revenue Service that the JAA will be treated as a governmental unit
for federal tax purposes and federal tax law should not interfere with the accomplishment o fany of
the businessgoals. Toenhancetheability ofthc JAAto achieve the necessary federal tax treatrment, Section
6 ofthe JAA Bill amends AS 42.45.310 to specifically grant to the JAAthe eminent dormain powers granted
tothe State and municipalities by AS 09.55.240 to 09.55.460.

ProposedJAA EminentDomain Powers

As noted above, under AS 42.45.300, ajoint action agency, such as the JAA, is granted the
powers ofa public utility under AS 42.05. These powers include the limited power ofeminent
domain under AS 42.05.631, but not the full powers o feminent domain possessed by the state and
by municipalities under AS 09.55.240 through 09.55.460. The difference in the eminent domain
powers granted to public utilities and those grantedto the state and municipalities is procedural in
nature Le,, the state and municipalities can exercise their condemnation powers through thefiling of
a declaration of taking under AS 09.55.420. To address concerns regarding the scope ofthe JAA
condemnation powers, in granting state and municipal eminent domain powers to the JAA, Section
6 o fthe JAABIll limitsthe exercise o fthose powers to the acquisition o fland and materials necessary
“cany out the authorized purposes o fthe joint action agency within the boundaries o f tbo power

project purchased by the agency from tire Alaska Energy Authority.”
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State TeaStatus 0 fJAA

Paragraph (f) of AS 42.45.310 currently provides that tho JAA is “subject to state and local ad
valorem, income or excisetaw™* thatmay be assessed or leviedagainstproperty, assets, income™ and receipts
. [and] the electric cooperative tax *only to the extent “any ofthe public utilities fo_rmlng tho agency it
sub{ect tothe ﬁartlcular tax.” This %rovm_o_n_was intended to maatfainthe status quo with ropsctto the tax
treatment ofthe JAA and its Member Utilities, given the differenttax treatment under Alaska law of the
cooperative Member Utilities and the municipal Member Urilm'es. The impact ofthis provision and the tax
status oftbc JAA under Alaska law, however, is nestdear. The JAA’stax status uodcr Alaska law is also a
central factorin determining the federal tax statur offoe JAA.

Section9 ofthe JAABill amends AS 42.45.310 to exemptthe JAA from all fbtms of state and local
taxation, otherthanthe electric cooperativetax. ftisthe urxteretaadingoftbc PMC thatthe Member Utilities
are cunrendy exempt from state and local taxation, otherthan the electric cooperative tax, in the ease ofthe
cooperative Member Utihtks. Under Section9 ofthe JAABill, only JAArevenues derived from the retail salo
ofelectric power would be subjectto tho electric cooperative tax contained in AS 10.25.540t0 10.25.570..
The exempt status of foe JAA is consistent with, the tax treatment of Alaska part authorities under AS

29.35.670.
Potential UabiUtv o fMember Utilities for CkIms AltairutJAA

Paragra}ph (c)0fAS42.45.310 currently provides thatthe JAAwillhxvo "a separate and distinctlegal
existence from foe pubKc utilities” that form the JAA. Unlike other Alaska statutes that provide for the
formation ofcorporations and other limited liability entities, however, neither AS 42.45.300 or AS 42.45.310
includes language that specifically insulates the public utilities that form tho JAA from liability for claims
againsttheJAAGIVMTQXiJtod Alaska case law on shareholdgr liabilityandthcabscncc ofspecjficprptecrion;
inthe JAA stattite, there is some risk that claims a?ain_stthe JAAmightalso be asserted againstthe Member
Utilities. To ensure that the JAA ia treated for all puiposes as a separate and distinct legal entity from its
Member Utilities, Section 6 of foe JAA Bill amends AS 42.45310 to include provisions similar to those
contained in other Alaska statutes to expressly protectthe Member Utilities fimn any liabilities of the JAA',
The language containedin Section6 offoe JAABill is similarto that containod in A3 29.35.60580?_ and AS
29.35.6 0rdatm?toportautharltles. Seealso, e.g., AS 42.40.690(a)(pnrwdriig that the debts and liabilities
ofthe Alaska Railroad Corporation are to be paid from ARC assets and arc not obligations o fthe State).

~ Section 14 ofthe JAA Bill also adds a new section AS 42.45320 to the JAA statute to limitthe
uxIrdeu&I Hsbility ofdirectors and officers offoe JAA. The kmguige of Section 14 is consistent with other
Alaska statutory provisions and, specifically, is based ou AS 10.25.145 defining foe liability of officers and

directors ofelectric and telephone cooperatives.

Jrarch V

Tax-ExemptBvnc&nzAuthority

_Ifthe JAAs chvcifred as a “governmental entity” for federal tax purposes, tho JAA would have foe
abilityto issuetax-exempthends ifthe bonds satisfied c»ch o fthe many requirements imposed by the Internal
Rovmuc Code of 1986 (the “Code™). TlwenaUixfclegialatfondocsnotgive foo JAAanypriority rights, over

other Alaska entities, to iasuo tax-exempt debt

J2CU//M3BA)3231]005
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Tic Codegenerally é)enmts the issuance oftwo distinct types oftax-exempthonds to finance power
generation, transmission, end distributionasset*; (1) governmentalbonds, whichmay finance irrealitiesthat am
owned bygovcnmglual entities and may provide power OTfcansmhsion services cmiyto governmentalentities
and the general public. and (2) local famishing bonds, which may finance fscfiitiat that ate owned either by
govemnmental ornan-govenimentel entitiesaarimay ptovkkpewramdiransCTisskmsMviecato private entities,

such as foDjoofit corporations and ooa-profit cooperatives.

Governmental bands do uot require r’  J«ation ofbatxl volume cap and are not tirnited by federal
tax law as to Ac amountthat camhe issued, ¢ .oeraa a stnlfrby-statc or 0o a national basis.

_ Localfiimisliiogbonds do, however; require an allocation o fvolume cap. IftfacJAAwerctocondnde
in the future thatthe Code permits itto issue local fansishifig bonds for certain purposes and desires to issue
tmc-exempthonds forthose puiposes, itwouldbe ableto doso onlyifit applied far, and receivod, an allocation
ofbondvolume, cap fromthe State’s private activity bond allocating committee. The JAA enablinglegislation
docsootgive the JAAany preferential rightoto a volomocap allocation. The JAA would be required to stand
inlinewithother Alaskaissues andbesubjecttothe same standards as otherissuers and projects fix avolnnts

rap allocation.

Exenption fromRCA Regulation

Becausethe JAA is granted the powers ofa “public utilir™” under AS 42.05, it is not entirely dear
whether the JAA is fully or only partially exempt fitan regulation by tic RCA under AS 42,05. Under the
Alasl«PubUcUt3itie3KegulatatyAet, AS42.05 thcRCAi3grantcdbraadpoweretoiegulatepublicutilities
engaging or proposingto engage inandlity businessiatbc State offAlaska. * ILL; regulatory jmtbarity is not
unlintilcd, however, andthe AEAand certain utilities ate, or may dec* to become, exemptfiom regulation by

the RCA

Pursuanttothe Regulatory Act’s exemptionprovisions, icra-erfthe five Membsr Utilities arecurrently
exemptfrommosttypes ofregulationby the RCA. AS 42.05.711(b) <fo(g). The Regulatory Actalso exempts
tie Long-Term Power Saks Agreement between the Stela and the Member Utilities O'ASA’? and any
amendmentstheretofiwn reviewandapproval by theRCA. ThisPSA ratemption, asprovided £brinlastyear’s
enabling legislation, stays in place until such tinje as all indebtedness incurrcd by the JAA in connection with

the acquisition ofthe Four Dam Pool projects is retired. AS42.05.431(c).

To create caorisrtcocy within the Regulatory Actwith respectto tic regulation, ofthe IAA, Sections
1,2,3 and 4 ofthe JAA Bill make confirming amendments to existing sta&rtory provisions and add a new
subsection (0)to AS 42.05.711 to providethatthe JAA is exempt fromall RCAregulationwhh respectto its
ownership and operation ofand lie power sales from the existing Four Dam Pool pro{ects. This general
regulatoryexemptionis, however, Ukethe PSA exemptionfromRCA reviewand aﬁprova ,limited in duration
andstaysin place only until such time as the indehtedness incurred by the JAAto the Stare in connection with
theacquisitionofthe projects isretired. Uponfinalpaymentofthe JAA indebtedness, the JAAwill be required
to obtaina certificate ofpubliceoavcniaice and necessity and amendments to the PSA will be subjectto RCA

review and approval.

-5- n-Wiall/MESIV2UA-1003
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February 9, 2001

Representative Norman Rokeberg

State of Alaska, House of Representatives
State Capitol, Room =ml8

Juneau, Alaska 99801-1182

Dear Representative Rokeberg:
Re: House Bill No. 119 - Joint Action Agency Legislation

I am writing in support of the above referenced legislation, which would correct

several deficiencies in Alaska Statutes relative to the operation of the Joint Action

Agency (JAA) created to operate hydroelectric projects purchased from the State of
Alaska.

landmark legislation that provides for the energy needs of
legislation when House

into law by Governor

As you are aware,
tens of thousands of Alaskans was adopted during the 2000
Bills 446 and 447 were enacted by the Legislature and signed
Knowles last May. The bills provided for the sale of the Four Dam Pool hydroelectric
projects to the Purchasing Utilities (including the City of Ketchikan d/b/a Ketchikan
Public Utilities) and the creation of a $187,000,000 endowment to generate funding for
Power Cost Equalization (PCE) programs. The legislation provided for the creation of a
JAA comprised of the Purchasing Utilities to manage the hydroelectric projects and

established a closing date of December 31, 2001.

Since the date that this critically important legislation was signed into low by
Governor Knowles, the Purchasing Utilities have expended significant time and
resources in anticipation of the closing. During the negotiation of the terms of the JAA
Agreement among the Purchasing Utilities, a variety of issues were identified concerning
the legal status of the JAA: the powers of the JAA; and the relationship between the JAA

and its member utilities. These issues are addressed below.

Although the JAA has been established pursuant to the specific authorizing
legislation, its classification for federal tax purposes is unclear due to its members being
both municipal and cooperative utilities. Obtaining favorable tax status as a
"governmental entity” is essential for the JAA to operate on a tax-exempt basis and to
provide flexibility to sell individual projects in the future if it is determined appropriate to

do so.
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One of the key factors relied on by the Internal Revenue Service in determining
whether an entity has governmental status is the nature and scope of the entity’s
condemnation or eminent domain powers. Currently the JAA legislation is silent as to
whether the JAA’s condemnation powers are limited to those granted generally to public
utilities by AS 42.05.631, or whether they extend to those granted to its member
municipal utilities. In order to achieve the necessary federal tax treatment for the JAA,
legislation is required to specifically grant to the JAA the eminent domain powers
granted to the State and municipalities by AS 09.55.240 to 09.55.460. Section 7 of HB

119 achieves this desired effect.

Secondly, the authorizing legislation provides that the JAA is "subject to state

and local ad valorem, income, or excise taxes that may be assessed or ieviea against
property, assets, income, and receipts . . .[and] the electric cooperative tax” only to the
extent "any of the public utilities forming the agency is subject to the particular tax.”
Given the different tax treatment under Alaska law of the cooperative member utilities
and the municipal member utilities, the impact of this provision and the tax status of the
JAA under Alaska law are not clear. The uncertainty of the JAA’s tax status under
Alaska law is also a factor in determining the federal tax status of the JAA. As a result,
legislation is necessary to provide the JAA a broad exemption from all forms of state

and local taxation. Section 10 of HB 119 accomplishes this intent.

The statute authorizing the formation of the JAA provides specifically that the
JAA will have a "separate and distinct legal existence from the public utilities” that form
the JAA. However, unlike other Alaska statutes that provide for the formation of
corporations and other legal entities, the statute authorizing the formation of the JAA did
not include broad language that specifically insulates the public utilities that form the
JAA from liability for claims against the JAA. Given recent reported Alaska case law on
shareholder liability and the absence of specific protections in the JAA statute, there is
some risk that claims against the JAA might also be asserted against member utilities.
In order to ensure that the JAA is treated f~r all purposes as a separate and distinct
legal entity from its member utilities, Section 14 of HB 119 includes provisions similar to
those contained in other Alaska statutes WhiCh would expressly protect the member

utilities from any liabilities of the JAA.

Lastly, as a result of the JAA being granted the powers of a “public utility" under
AS 42.05, it is not clear that the JAA is exempt from regulation by the Regulatory
Commission of Alaska (RCA). Because of the relationship of the JAA to its member
utilities and the fact that the member utilities are either regulated (Kodiak Electric
Association, Inc.) or exempt from regulation (Copper Valley Electric Association, Inc.
and the Cities of Ketchikan, Petersburg and Wrangell) it is necessary to confirm that the
JAA is not subject to RCA regulation under AS 42.05 and is not required to obtain a

certificate of need and convenience under AS 42.05.221. Sections 1, 2, 3 and 4 of HB

119 accomplish this objective.
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If the goals established by the Legislature and the Governor as set forth in
House Bills 446 and 447 are to be accomplished, the provisions of HB 119 discussed
above are required to insure a successful divestiture of the Four Dam Pool hydroelectric
projects and the establishment of a long-term, viable PCE Endowment. On behalf of the

Ketchikan community, | strongly urge your support of this legislation.

Should you have any questions on this matter, please do not hesitate to contact

me
Sincerely,
Bob Weinstein
Mayor

CC: Governor Tony Knomes

Senator Robin Taylor
Representative Bill Williams
Ketchikan City Council Members
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February 9, 2001

Representative Lisa Murkowski
Chair, Labor and Commerce Committee

State Capitol
Juneau, AK 99801-1182

Dear Representative Murkowski:

Copper Valley Electric Association, Inc., is a member ofthe Four Darn Pool Project
Management Committee and a party to the Joint Action Agency that will be purchasing the

Project from the state of Alaska.

House Bill 119 introduces necessary technical amendments to the original legislation to allow
divestiture to move forward. Divestiture of the Four Dam Pool Projects and the creation and
funding of the Power Cost Equalization Endowment Fund are vital to the economic future of the

state.

Copper Valley Electric Association encourages the Labor and Commerce Committee to support
and move this important legislation forward so the many benefits of HB 446 and HB 447 may be

realized.

Paul M. Kildal, President
CVEA Board of Directors

CDo
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CITY OF PETERSBURG
P.0. BOX 329 « PETERSBURG, ALASKA 99833
TELEPHONE (907) 7724511
TELECOPIER. (907) 772-3759

February 9,2001

Representative Lisa Murkowski, Chair
Labor & Commerce Committee

State Capital
Juneau, AK 99801-1182

Dear Ms. Murkowski:

The City of Petershurg supports passage of HB 119, short titled Public Utility Joint Action
Agencies. This bill will fix deficiencies in divestiture legislation passed into law with the Four
Dam Pool Sales Agreement 0£2000. We urge your favorable attention to this legislation.

Thank you very much for your efforts.



SOUTHEAST CONFERENCE

Working for strong economies, healthy communities, and a quality environment in Southeast Alaska

February 16,2001

Representative Peggy Wilson
Room 409

State Capitol

Juneau, AK 99801-1182

Dear Representative Wilson:

This is to offer support for House Bill 119, which will address certain technical problems with
prior legislation authorizing Joint Action Agencies, the vehicle by which the Four Dam Pool
will be sold to the member utilities. We agree that the ambiguities in the law could create
problems for The Four Dam Pool JAA, and we support a smooth transition ofthat entity into a
Joint Action Agency. We know time is of the essence for the Four Dam Pool to conclude their
transition by the end ofthis year, so we are hopeful you will be successful in this effort to pass

legislation this session.

Thank vou for your efforts on behalfof member communities.

Sincerely,

Loren Gerhard
Executive Director

RO. Box 21989 Juneau, Alaska 99802-1989 Tel. (907) 463-3445 FAX (907) 463-5670
An Alaskan Regional Development Organization
USDA - NRCS Resource Conservation & Development Council
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VALDEZ CONVENTION & VISITORS BUREAU

P.0O. JJox 1603 « Valdez, Alaska 99686 « Ph.: 907-835-2984 « fax: 907-835-4845 « E-nuH: valdczak@ alijka.net

February 5,2001

Senator Georgianna Lincoln
Alaska State Legislature
Juneau, Alaske

Dear Senator Lincoln:

Last year the 2J°l Alaska Legislature passed HB 446 which authorized the sale of the Four Dam
Pool and created an endowment fund for Power Cost Equalization.

Lunderstand from speaking with Robert Wilkinson at Copper Valley Electric Association that
certain technical amendments to the legislation are required prior to the time the utilities can

close on the purchase of the projects.

Further, 1understand these amendments are to overcome federal and state tax issues, liability
protections for the utilities, and finally to clarify to what extent the Regulatory Commission of

Alaska provides oversight.

f urlge )éou to support these technical amendments so the intent of this historic legislation may be
realized.

Respectfully submitted,

UAMATITA -

Lisa Von Bargen
Executive Director
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February 9,2001

Representative LisaMurkowski
Chair, Labor and Commerce Committee

State Capitol
Juneau, AK 99801-1182

Dear Representative Murkowski :

The City ofValdez, itsresidents and businesses rely on Copper Valley Electric Association to
provide safe, relicble electric sarvice. Last year, the Alaska Legislature passed legislation tret
Governor Knowles signed in Aoril 2000, authorizing the state to divest of the Four Dam Pool
hydreelectric feciliies and create an endowment fund to support the Power Cost Equalization

Progran.

Recently, House Bill 119 has been introduced and isscl edulled to be heard by the Labor and
Commerce Committee on Monday, February 12. The purpose ofHB 119 istomake tedmical
amendments to Cre origiral legislation (HB 446 & HB 447), and that these amendments must
transpire prior to the Utalities consummating the purchase of the Four Dam Pool Projects.

As we understand it, these amendments arc designed to overcome federal and state tax ISks,
licbil ity protections for the ulilities, and firelly to clartfy towhat extent the Regulatory
Commission of Alaska provides oersigit.

The City ofValdez urges the Labor and Commerce Committee tomove HB 119 forward so the
berefits ofdivestiture may be realizsd.

Sincerely,

Bert (ottde, Mayor
City ofValdez

P.O. BOX 307 » VALDEZ, ALASKA 99686
TELEPHONE (907) e35-4313  FAX (907) 835-2992
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CITY OF CRAIG
RESOLUTION NO. 01-04

THAT THE REGULATORY COMMISSION OF ALASKA ENSURES THAT THE SALE
OF THE FOUR DAMFOOL INITIALPROJECT IS SUCCESSFUL AND ENSURES
THAT THE POWER COSTEQUALIZATION PROGRAM IS FULLY FUNDED AS

INTENDED

WH'EREAS* tip City ofGntig, Alaska, Is concerned about the cost o felectric power
faced by its citizens;

WHEREAS, the cost to generate electric power for the citizens ofthe City of Craig is
three to five times greater than the cost in tubvincommunities of Alaska

WHEREAS* the State of Alaska has provided financial assistance to rural Alaskan
communities such as the CltyofCra|g1 to cope with tho substantially higher
cost o f olectric power, to encourage Alaska's economic growth and'to bring
amodern standard of living to all Alaskans beginning with the enactment

in 1830 ofthe Power Production Cost Assistance Programs

WHEREAS, the citizens ofdie City of Craig benefit from the financial assistance from
the State of Alaska provided to offset the higher cost o felectric power,

WHEREAS, the financial assistance from the State ofAlaskais presently provided
through a Power Cost Equalization (PCE) Program;

WHEREAS, the PCB Program does not have apermanent source o f funds;

WHEREAS, tho Alawst* Legislature has enacted House Bill 446 and Governor Knowles
has signed House Bill 446 which authorizes the Alaska EnerﬁyAuthorlty to
soil the Four Dam Poo! Initial Protjec_t and which authorizes tho
establishment ofa Trust Fund that will provide a permanent source of

ftmds for tho PCE Program;

WHEREAS, the Alaska Legislature has enacted House Bill 447 and Governor Knowles
bas S|8ned House Bill 447 which appropriates toe fimds from the sale ofthe

Four Dam Pool Initial project to the Fund;

WHEREAS, the municipalities o fKetchikan, Wrangell and Petersburg and the
cooperatives o fKodiak Electric Association, Inc., and Copper Valley
Electric Association, Inc., have informed the Requla_to ommission of
Alaska (RCA) that the sale oftbc Four Dam Pool Initial Project and too
permanent fhnding for thePCE Progiflm may be in jeopardy if tho RCA

docs riot take immediate action on behalfof Kodiak Electric Association,
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WHEREAS, the RCA baa opened docket number U-01*5to consider what Actions It
should take on behalfof Kodiak ElcctHo Association, Inc., with respect to

the sale o f the Four Dam Pool Initial Project;
NOW, THEREFORE, THE COUNCIL FOR THE CITY OF CRAIG FENDS!

1. Thaiifthe PCE Program does nothave a permanent bcuico 0f funds, financial
eeeiptange fiom the Stale of Alaska is not assured;

2. Thatiffho Trust Fund is provided with adeg‘uate rincipal, the JPCEFrogtwn wil
have a permanent source of funds which will better ensure that the dtizens o ftho
c ity 0f Craig continues to receive assistance to offset (he higher cost o felectric

power; and

3. Thatthe Trust Fund requires the proceeds from the sale ofthe Four Dam Pool
Initial Project to ensure that the Trust Fund has adequate principal to provide the

PCE Programwith a permanent SQJIGDOffimdir,

NOW, THEREFORE, THE COUNCIL FOR THE CITY OF CRAIG HEREBY
RESOLVES;

> D4
L Thatthe Regulatory Commission ofAlaska should take all action necessary fc its
docket number TIVBL6to ensure thaithe sale of the Four Dam Pool Initial Project
is successful and to ensure that the PCE Programis fully funded as Governor
Knowlca and tho Alaska Legislature have intended,

APPROVED.

ATTEST,

ACTING MAYUR, GREG HEAD . [ERK

Re*oltkfcm 01-04 *F*gc2
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February5,2001

Senator Georgianna Lincoln
Alaska State Legislature
State Capitol (MS 3100)

Juneau, AK 9980M 182
Dear Senator Lincoln,

In 2000, the Alaska Legislature passed legislation, thatwas signed Governor Knowles, that
authorized the State to divest of the Four Dam Pool hydroglectric facilities and create an

endowment fund to support Power Cost Equalization.

According to Robert Wilkinson, CEO at Copper Valley Electric Association, there are certuin
technical amendments required to that legislation that must transpire prior to the utilities

consummating the purchase of the projects.

Further, these amendments are to overcome federal and state tax issues, liability protections for
the utilities and finally to clarify to what extent the Regulatory Commission of Alaska provides

oversight

On behalfofthe Copper Valley Economic Development Council, 1 urge you to support these
technical amendments so the intent of this historic legislation may bo realized.

Sincerely,

Larry Dickerson
Executive Director

Shaping tha Future ofthe Copper Valley



CITY of WRANGELL, ALASKA
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February 12,2001

The Honorable Lisa Murkowski
Chair. Labor and Commerce Committee v

State Capital
Juneau, Alaska 99801-1182

Dear RgEsatative Murkowski:

As Mayor of Wrangell lam expressing my ful support for the passage of HB 119.

The passage of this bill will strengthen both the Divestiture effort and the State's
Presentation with regard to the KEC-KPU lawsuit.

Additionally, the technical changes addressee in this bill are necessary for
Divestiture to become a reality.

Soardy

Mayor, City of Wrangell



Date:

To:

From:

Re:

Alaska State Legislature

Representative Peggy Wilson

Putting Alaska's Families First

February 15, 2001

Representative Norman Rokeberg
Chairman House Judiciary Committee

Representative Peggy Wilson

HB 119 “An Act exempting joint action agencies from regulation by the state or
municipalities; relating to the relationship between ajoint action agency and the public
utilities that form the joint action agency; relating to powers and immunities of ajoint
action agency; requiring filing of the joint action agency agreement; relating to the
financial affairs of ajoint action agency; declaring certain joint action agencies to he
political subdivision for certain purposes; relating to liability and indemnification of
officers, employees, and agents of joint action agencies; and defining ‘agency agreement
as used with reference tojoint action agencies."

This is a formal request to schedule HB 119 for a hearing in from of House Judiciary.

| thank you for taking the time to work with us on HB 119. As you know last year’s leg:slation
authorizing the formation of the Joint Action Agency and Sale of the Four Dam Pool projects
imposed a deadline for the completion of this complex transaction of December 31, 2001. Your
assistance in facilitating the completion of this stile in a timely manner is greatly appreciated.

If you have tiny questions please don’t hesitate to contact me.

Juneau: Wte Capiﬁob Bm. 409 - Juneau, AK 99E01-1121 e DIt (907) 465-3p24 « lax: (907) <165-3175
range ' PO Boy 109 » Wtangell, AK 99929 » PIL (907) 074-30P3  IUX: (907) 874-2955
Petse.r B%(\))U . PIL (907) 7723829 * fax(907)772-3779
It . (907) 747-4665 & fax:(907)747-5807
Representative_PeggylVilson@Legis.slale.akus « hllp7Amwakrepublicars.org ¢ 1-800-686-3824
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