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REPRESENTATIVE JOHN COGHILL

Memorandum

Date: March 21, 2002

To: Terri Lauterbach, Leg Legal x
From: Rynnieva W. Moss, Legislative Aide

Re: Work Order 22-LS1389VA) HB 407 CON s

Representative Coghiil would likeaCS with the following changes:

1 Exempt psychiatric beds and nursing homes from Section 1

Require the Department to st a time limit in regulation for determination of the

completeness of a certificate of need application.

3. Require that a CON must be approved or denied within 120 days of when the
application isdetermined to be complete.

4. Require the department to set limits and procedures in regulation for when a public
hearing must be held.

5. Amend AS 18.07.031(c) to allow all fecilities requiring CON ’s to relocate without a
new CON as long as the replacement fecility does not increase bed capacity, number of
categories of services, or new categories of service.

6. Amend AS 18.07.031 to provide that a fecility can be replaced on the same site without

obtaining a CON as long as the replacement fecility does not increase bed capecity,

number of categories of services, or new categories of service. You mentioned that ifa
facility was destroyed, they would no longer be in business and could require a new

CON process to replace the fecility.

Fold AS 18.07.041 fecilities into AS 18.07.043.

8. Provide that this act applies t applications for certificates of need intially filed after

the effective date of the Act.

N

N
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REPRESENTATIVE JOHN COGHILL

Memorandum

Date: March 21, 2002

To: Representative Fred Dyson, Chairman
House Health & Social Services Committee

From: Representative John Co
Re: HB 407 CON %

I am requesting that HB 407 “Relating to Certificates of Need” be scheduled as soon as
possible for a hearing before the House HESS Committee. Ihave enclosed relevant back up

for the bill.

Thank you for your consideration.

Representative John”ogliilltff'LKCIS.slate.nk.ns



FISCAL NOTE
é hjcai Note Number.

SESSION Bill Veersion: HB407
() Publish Date: ~

STATE OF ALASK
2002 LEGISLATIV

Revision Date/Time (Note if correction): Dept. Affected: Health & Social Services
Title: RELATING TO CERTIFICATES OF NEED BRU: Medical Assistance

Component: Medicaid Services
Sponsor: COGHILL ~
Requestor. HOUSE (CRA) Component Number 2077

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 Fy 2007 | FY 2008
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Clains 7320 30.223.7

Miscellaneous
TOTAL OPERATING 732.0 30,223.7 35,361.7 41,373.2 48,406.6 56,235.7

35,361.7 41,3732 48,406.6 56,235.7

CAPITAL EXPENDITURES

CHANGE INREVENUES ( 0 ) |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts 4265 17,6135 20,6052 24,1082 28,206.5 32,7685
1003 GF Match 305.5 12,610.2 14,756.5 17,265.0 20,200.1 23.467.2

1004 G-
1005 GFH/Program Receipts
1037 GF/Mental Health

Other (Specify Type--do not abbreviate)
TOTAL n 7320 30,223.7 35,361.7 41,373.2 48,406.6 56,235.7

Estimate of any current year (FY2002) cost:
Check this box (X) if funding for this bill is included In the Governor's FY 2003 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page ifnecessary)
This bill would exempt from Certificate of Need (CON) any facility construction, alteration or addition of
health services if the activity occurs in any community with a population in excess of 55,000 (Anchorage,
Fairbanks or Mat-Su). The bill would eliminate 2/3 of the current CON reviews and allow extensive
construction to occur in the most urban areas of the state, where there is already significant capacity of
health care services and a number of CONs filed. This fiscal note assumes that all the CONSs on file will

be built.

The Medicaid Rate Advisory Committee estimates that a hospital capital expenditure of $10 million
amortized over 15 years at a Medicaid utilization rate of 20% will result in $150.0 annual operating cost
for the Medicaid Program.

Prepared by:  Nancy Weller Phone 465-3355

Division Medical Assistance Date/Time 02/28/2002
Approved by:  Elmer A. Undstrom. Deputy Commissioner Date 03/04/2002
Agency Department of Health & Social Services

For distribution Information, call the Governor's Legislative Office
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FISCALNOTE

STATE OF ALASKA BILL NO. HB407
2002 LEGISLATIVE SESSION —
ANALYSIS CONTINUATION

Nursing Facilities in the state average 80% occupancy, and a 20 bed nursing home will cost Medicaid an
additional $2.5 million annually. There are currently pending 165 nursing home beds, and 44 acute

psychiatric beds.

What is not reflected here are all of the other projects unknown to the Department that may be build if
there are no controls on new beds or services. Unrestrained construction of these facilities could cost
the state $30 to $50 million in new funds every year in Medicaid costs.

Potential New Beds if CON is Exempted for Anchorage, Mat-Su, and Fairbanks

Nursing Home Beds:

Cost Per
Location Facility No of Beds Bed Day Annual Cost
airbanks Denali Center 15NHBeds $ 345.49 $ 1,607,824
Mat-Su Valley Hospital 60 NH Beds $ 389.46 $ 7,249,798
Mary Conrad 20NH Beds $ 248.52 $ 1,542,067
Providence 40 NH Beds $ 251.28 $ 3,118,385
Chugiak  Chugiak Sen Ctr 30 NH Beds $ 389.46 $ 3,624,899
Psych Bedsi
<nchora Providence 26 Beds $ 1,584.00 $ 8,845,848
Mat-Su North Star 18 Beds $ 525.00 $ 4,234,913

otal 165 NH; 44 Psych $ 30,223,733
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HB 407 Certificate of Need
Sponsor Statement

In trying to preserve the free enterprise system, 1 will do all that 1 can to protect our
open market and the consumer’s choice. This bill isan attempt to do this in the world

of health care.

Under the current state statutes, ifa health care provider in Fairbanks or the Mat-Su
Borough wanted to build or supply services over $1 million dollars worth, they would
have to obtain a Certificate of Need. In applying for that certificate of need they
would have to prove to the government that a proposal would not adversely affect
other health care feciliies. This puts the government in charge of who can deliver
health care inany area. 1would rather see the customer and the health care providers
have a greater choice in the market dynamics.

I don’t believe that by eliminating the CON requirement for larger Alaskan
communities there will be large influx of new medical fecilities. This may have been
true when the federal government subsidized CON programs, but the federal CON law
was repealed in 199. Since the repeal of the federal law, 14 states have repealed
CON’.  Another ten states have eliminated CON requirements for acute care
fecilities and additional nine states do not reguire CON *s for ambulatory surgical
centers.

More ambulatory surgical centers in Fairbanks would not, inmy opinion, mean less
business for existing fecilities. It could mean however, more choices in providers and
that fewer Fairbanksans may have to travel to Anchorage or the lower forty-eight for a
medical procedure.

According to the attached Heartland articte, in 1996 the Federal Trade Commission
estimated that CON regulations increased the cost of hospital care nationwide by more
than $1.3 billion annually.

This legislation will encourage competition in the larger Alaskan communities where
the population would support competition while protecting the fragile balance of
health care services in the smaller Alaskan communities.

Representative .lotin_Co)>hill<&'LEG18.stafe.iik.iis



WHAT IS THE RIGHT POPULATION NUMBER?

U.S. Census provides extended information for communities 25,000 and over 25,000
125% of Federal Level standard conversion for poverty level for medical assistance 31,250
150% of 125% level of poverty level for medical assistance 46,875
175% of 125% level of poverty level for medical assistance 54,688
200% of 125% level of poverty level for medical assistance 62,500

ORGANIZED BOROUGH POPULATIONS

Anchorage Borough 260,283
Fairbanks North Star Borough 82,840
Matanuska-Susitna Borough 59,322
Kenai Peninsula Borough 49,691
Juneau Borough 30,711
Ketchikan Gateway Borough 14,070
Kodiak Island Borough 13,913
North Slope Borough 7,385
Northwest Arctic Borough 7,208
Aleutians East Borough 2,697
Haines Borough 2,392
Lake Peninsula Borough 1,823

Bristol Bay Borough 1,258
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& Statement of Revenues and Expenses™, v;" v PrpVideitce Alaska Medical Gntr"
1998 1939 2000 2001 2002 2003 2004

REVENUES

Gross Patient Revenue
Inpatient Gross Revenue $ 238636 5 254,306 $ 269,044 283,807 $ 301,159 % 328,486 $ 354,653

Outpatient Gross Revenue 101,579 109,508 129,039 141,935 156,147 179,789 207,083
Total Gross Patient Revenue 340,115 363,814 398,083 425,743 457,307 508,274 561,736
Contractual Allowances

Medicare 39,036 51,463 60,299 65,791 71,729 85,369 96,892

Medicaid 31,622 41,386 48,100 52,266 56,771 64,436 73,086

Commercial 26,118 30,035 37,347 43,092 49,466 55,749 64,672

Other Contractuals o ¢ 8,105 8,191 10,£02 12,125 13,578 15,544 17,787

Charity 11,910 11,267 14,061 15,093 16,207 18,007 19,958
Total Contractual Alllowances— « 116,791 142,342 170,609 + — 188,367 + 207,752 239,105 'eses - 272,396
Net Patient Revenues 223,324 221,472 227,474 237,376 249,554 269,169 289,340
Other Operating Revenues 11,743 8,774 9,298 9,577 9,864 10,160 10,465
Net Revenues $ 235,087 $ 230,246 $ 236,772 $ 246,953 S 259,418 $ 279,329 S 299,805
EXPENSES

Salaries and W ages $ 87,956 $ 89,938 $ 90,073 $ 100,255 $ 105,631 $ 112,881 S 120,530

Benefits 17,914 19,518 21,270 ... 22,195 23,386 24,991 26,684

Supplies 33,704 34,276 36,347 38,424 40,623 43.917 47,413

Professional Fees 12,030 5,042 4,035 4,075 4,116 4,240 4,367

Purchased Services 25,858 29.459 . 23,650 24,470 25,320 27,215 29,220

Purchased Healthcare - - - - - - -

Interest 2,435 2,536 2,197 1,887 1,555 1,235 915

Depredation/Amortization 14,316 16,367 16,422 18,232 19,639 21,875 24,039

Bad Debt 9,733 12,545 11,334 12,168 13,067 14,521 16,097

Other Expenses 8,895 7,534 8,091 8,334 8,584 9,871 10,168
Total Expenses 5 212,841 $ 217,215 % 219,418 $ 230,040 $ 241921 ¢ 260,746 5 279,433
Net Operating Income $ 22,226 $ 13,031 $ 17,354 $ 16,913 % 17,497 S 18,583 § 20,371
Non-Operating Rev/Exp. 10,097 5,891 11,149 10,925 7,672 8,064 9,348
Not Income Before Taxes 32,323 18,922 28,503 27,837 25,170 26,647 29,719

Taxes
Excess of Revenues Over
Expenses $ 32,323 $ 18,922 §$ 28,503 $ 27,837 % 25,170 o 26,647 3 29,719

From a CON application submitted by Providence
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CERTIFICATES OF NEED!
A BAD IDEA WHOSE TIME HAS PASSED

Certificate of
need laws and
regulations
restrict health
care commerce
and should be
abolished.

BY PETER DOHERTY

L ooking back to the 1960s and 70s, it is in some
ways hard to believe how much faith
policymakers had in the ability of government to
manage the marketplace. This statement may be
especially true for those of us who describe ourselves
as conservative. Ask us today, 20 years after the dawn
of the Reagan Revolution, and many of us will
vigorously maintain that we opposed intrusions of
government into the marketplace. We spoke out and
we fought the good fight against them, but the
lingering impact of the New Deal, as amplified
through the Great Society, overwhelmed us until
Reagan rose to national power. Yet, despite our
protestations, the truth, as reflected by the record, is
somewhat different than our memories. The facts, as
revealed by votes in Congress as well as the speeches
and writings of opinion leaders of the time, are that
during this period, we were often notjust complicit in
government’s efforts to control and manage the
economy—we conservatives were active participants.
In the past 20 years, many of us have battled to
moderate or eliminate the most egregious of these
programs and the artificial controls they place on
free markets, but despite our successes, vestiges of
the past remain. Some are found tit the federal
level, but some, including a few that even the
federal government has given up on as bad ideas,

WINTER 201
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linger in the states.

A case in point is the so-called
Certificates of Need Program
(CON), which, in those states that
require them including Florida,
apply to part or all of the health care
industry. They directly
affect the cost and availabil-
ity of health care services.
This article briefly recounts
the philosophy and history
of certificates of need. A
subsequent article will focus
on CONSs in Florida.

Why would a

state voluntarily
keep aprogram
that has been so

will do,” providers nationwide
responded by offering ever-increas-
ing levels of care and by expanding
their facilities.

As the problem of increasing costs
deepened and began to be labeled a
crisis, policymakers in the
state capitals and in
Washington, D.C.,
“crambled to develop
aome solution that would
control costs yet not
appear to impact health
care entitlement pro-

much ofa failure grams. Much debate and

many studies were pro-

Its History that its parent,

In the late 1960s and early the federal duced suggesting one

70s, rising health care costs course or another, but the
government,

were becoming a serious
concern. The market de-
mand for services was
increasing, as was the cost
of providing those services.
This was in part due to the advent of
governmentally underwritten health
care programs for the elderly and the
poor, and in part due to the increas-
ing availability of employer-provided
health care benefits. Concepts such
as managed care were all but un-
known. In addition, there was in
place an insurance (government and
private) payment scheme known as
retrospective cost reimbursement,
which guaranteed providers would
be paid on a cost-plus basis. That is
to say, providers essentially were
guaranteed to be paid for everything
they did at the price they deter-
mined.1And following the iron law
of economics that says, “People will
do what you pay them to do and the
more you pay them, the more they

WINTER 201

disowned it?

plan that went the fur-
thest was called certifi-
cates of need. It was a
classic bureaucratic
rationing and allocation
scheme and after being endorsed by
the American Hospital Association
in 1968, this plan began to gain
acceptance. In 1970, New York was
the first to adopt it as law,2 and once
part of the law in that bellwether
state, the concept spread. In 1974,
the federal government embraced
the idea and language was added to
Section XV of the Public Health
Services Act that provided “incen-
tives” for the states to enact such a
program.3

Needless to say, the federal
government’s incentives for states to
adopt certificates of need legislation
were in the nature of a godfather
offer; the states couldn’t refuse
except at the risk of losing federal
funds. So one by one, the states

[HI
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complied, especially after 1979
when Congress amended the 1974
Act to tighten the compliance
requirement.4

In short, certificates of need
programs were intended to maintain
and enhance the quality of care and
to control health care costs in local
communities. They were to do this
by promoting a governmentally
defined and overseen “rational
distribution” of certain health care
services. In practical terms, this
meant limiting the number of health
care providers offering identical
services within a given market. To
achieve this, procedures were put in
place mandating that health care
facilities seeking to initiate or ex-
pand services must get state ap-
proval. Generally speaking, approval
was required before a facility or
provider could initiate projects
requiring capital expenditures above
a certain dollar amount, and before
they could introduce new services,
expand existing services, or increase
the number of beds.5

Its Objectives
Although the individual state pro-
grams varied, seven objectives
applied within the general definition
given above. The certificates of need
application and review process would
do the following:

« Ensure the presence of high-
quality and appropriately distrib-
uted services; these would provide
equal access for consumers and
would allow health care providers
access to sufficient manpower.

« Encourage health care facilities

and providers to develop long-
range operational and capacity
plans based on local community
health care needs.

» Require considerations of person-
nel and financial feasibility as
well as need in the development
of the long-range plans.

« Encourage the development of
affordable and accessible health
services to all areas of a state.

« Encourage the consideration of
more cost-effective strategies
through mandating a thorough
review of alternative services.

« Promote the sharing of services
between facilities and providers,
especially in rural areal, where
operational and administrative
costs could threaten facility
survival.

« Offer the public a forum for
input regarding needs and
desires prior to establishing or
expanding health care facilities
and services/’

Its Results

With the federal mandate in place
and the states falling into line and
adopting CONs, the promoters of
the scheme sat back and waited for
the expected positive results. But
they never came. Despite all the
good intentions and despite the
federal government strengthening
the role of state authorities in the
late 1970s, it was clear by the early
1980s that the design was not work-
ing. Not only were costs failing to
come down as a result of CON
reviews by health care planning
bureaucrats, but they were increas-
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ing. In fact, it seemed that the only

tangible products of the certificate

mandate were:

« The creation and staffing of new
taxpayer funded bureaucracies.

« Expensive and time consuming
application processes (the costs of
which were, of course, passed on
to consumers).

« Local community dissatisfaction
with health care planners who
were often far away and perceived
as insensitive to local needs and
whose decisions had negative
impacts on local health care
availability.7

So profound and complete was the
failure of the certificates of need plan
that in 1983, Lawrence D. Brown,
writing in theJournal ofHealth Politics,

Policy and Law, said,

In searchln% the scholarly journals,
one cannot find a single article that
asserts that CON laws succeed in
lowering health care costs. CON has

elicited a remarkable evaluative
consensus—that it does not work.™

Brown’s comment reflected more

than just a simple failure of a bureau-

cratic solution. It also came at a time
when radical changes were begin-
ning to take place within the health

care indystry.
First change. The first change was

that, gradually, both private insurers
and government began to realize

that the retrospective cost reimburse-

ment plan was both inefficient and
wasteful. They looked for a new
model and what emerged was “pro-
spective reimbursement,” which, in
part, we know today as diagnostic
related groups (DRGs). These, in

WINTER 0L

turn, helped launch the era of
managed care. Under prospective
reimbursement, a set sum is paid to
a provider based on a given condi-
tion regardless of the number of tests
or procedures. It is a plan that puts a
premium on efficiency cf treatment
in its reward structure rather than
the quantity of treatment.y

Second dy1ange. The second change
was one of definition, and it owes its
birth to the change in the payment
paradigm and not to any CON
process, however defined. Prior to
the mid-1980s, measuring success in
the health care industry was akin to
the way Detroit measured success
before the oil crisis of the 1970s—the
bigger and flashier, the better. In
health care, this meant the latest
tools, the most tests, the more
procedures performed. But in the
80s, as with automobile in the 70s,
the criteria for measuring success
changed. Auto makers had begun
concentrating on efficiency and
safety at the expense of fins, chrome,
and raw gas-guzzling horsepower. In
like manner, so health care providers
began to focus on outcomes of their
services as the amounts paid them
became standardized. The focus that
had been quantity became quality.D

Changes

Congress did not address whether to
keep certificates of need until 1986,
regardless of the fact that the verdict
on CON requirements was in as
early as 1983, and regardless that the
economic structure of health care
was undergoing profound change.
But when it did, with the 1980s spirit

13
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of market deregulation running at
flood tide, the mandate was re-
pealed. States were set free to do as
they pleased. They could keep their
certificates programs if they chose,
but they did not have to.1L

The CON scheme had been a
federal mandate that by every
measure failed to achieve its central
goal. Given that, the reader might
assume that, once freed from the
requirement, the states would have
rushed to eliminate the program, as
they did when the federally man-
dated .55 mph speed limit was
dropped.

However, in this case they did not.
Though some states did drop the
program in favor of a free market
approach to health care, only
14 states had done so by 1999, and
one that initially did (Texas) reen-
acted its law. Meanwhile, 36 enacted
few or no reforms, thus opting to
cling to some form of certificates of
need.2 This happened despite the
fact that there has been ample
opportunity for a full discussion of
the program’s worth. For example,
in 1998 alone some 230 bills were
filed in state legislatures nationally
to severely limit or outright abolish
the program.2

The question, then, is “why?” Why
would any state given the opportu-
nity to unleash the benefits of the
free market in the important field of
health care choose not to do so? And
why would any state voluntarily keep
a program that has universally been
deemed a failure—so much of a
failure that its parent, the federal
government, disowned it?

4

In searching for this answer, it is
useless to examine the reasons given
by legislators who have opposed the
changes. Their reasons run on a
continuum from wrong to ridiculous.
As compiled by PatrickJ. McGinley
for a study published in the Florida
State University Law Review, among
the justifications given have been,
“curbing ‘excessive competition,’
solving a ‘moral hazard,’ rectifying
‘inadequate information,’ and
eliminating ‘inefficient incentives’” 11
If these have any meaning in the real
world, it is difficult to ascertain what
it may be, and if they are invalid,
then what is behind them? W hat is,
or are, the real reason(s) why this
failed program has proved so du-
rable and so difficult to eliminate?

The answers, of course, are money
and the simple, monopolistic desire
to restrain trade and increase profits
by restricting one’s competitors. Or
as Clark Havighurst somewhat more
delicately put it in an article on
CONs in the Wake Forest Law Review,
“avoidance of ‘duplication’is of
course consistent with a cartel’s
preference for minimizing competi-
tion.” 5 Simply put, then, certifi-
cates of need survive because the
large, well-heeled hospitals—includ-
ing some run by state governments
themselves such as wealthy univer-
sity teaching hospitals—and hospital
industry groups that are often
dominated by these big players have
seized upon the excuse provided by
the “public interest” component of
CON laws. These laws and the
expensive, time-consuming regula-
tions they prescribe allow them a
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legal, pseudo-public interest way to
restrict health care commerce and,
in some cases, cripple or eliminate
competition from what they see as
“their” market.

If, for example, a rival provider
desires to implement or
expand services that might
compete with an established
operation, the “have”
provider can argue in the
name of the “consumer”
that to allow the “have not”
applicant to put in place
such “duplication” would
raise costs and harm the
public. They can argue this
despite any reasonable
interpretation of market
theory, which holds that
competition invariably
works to increase efficiency
and to improve the quality of service
to the consumer, and results in lower
costs. And they typically argue this
through paid professional lobbyists
who pose as spokespersons for a
concerned public. These same
lobbyists, often assisted by campaign
cash, influence legislators to keep
certificates of need in place lest the
consumer be damaged.

The lobbyists, the large well-
established providers and provider
groups have little of the public’s
interest in mind. They have their
own interests in mind. Proof of this
can be found in those states where
the program has been dropped. A
study by Christopher Conover and
Frank Sloan of Duke University,
which examined the experiences of
states that had dropped CON re-

WINTER 200L

Certificates of
need continue to
existprimarily
for the benefitof  gionificant, nor did it
wealthy and
powerful
providers and
interest groups.

quirements, found that no ill effects
resulted. In fact, the opposite was
true. When deregulation went into
effect, per capita health care spend-
ing dropped and the quality and
availability of service rose, thus
providing a benefit to
consumers. By contrast,
they found that in those
states that continued to
require CONs, the effect
of the regulations on per
capita spending was not

work to increase availabil-
ity or quality. Hence,
there was little or no
benefit to consumers.
What was significant in
those states retaining
CONs, though, was the
effective stifling of compe-
tition and the raising of existing
providers’profits. 0

Taking into account the above, it
clearly seems past time for certifi-
cates of need to be abolished. They
have failed. They do not benefit the
consumer of health care with lower
costs, increased quality, or enhanced
availability of services. They con-
tinue to exist primarily for the
benefit of wealthy and powerful
providers and interest groups who
mask their true motives by claiming
that they are acting in the name of
the “public good.”

Peter Doherty is a senior policy analyst
at TheJames Madison Institute and
may be contacted via e-mail at
peterd@jamesmadison.org.
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January/February 1996: Health Care

Ending the CON Game

by Michael D Tanner

Last year"s defeat of the Clinton health care plan was a major blow for the idea of central planning in health care. But
the 1dea that government bureaucrats should manipulate the medical marketplace persists. Nowhere is that more

apparent than in state Certificate-of-Need progranms.

c ertificate-of-Need (CON) maprogram under which health care providers must obtain state regulatory approval

before they can make capital expenditures or offer new services. CON was originally imposed on the states by
Congress as part of the 1974 National Health Planning and Resources Development Act. That law required every state
to adopt CON procedures or lose federal health funding. Eventually, every state except Louisiana complied. Congress
realized the failure of CON and repealed the requirement in 1982. Since then, 12 states have repealed CON programs

and 17 others have removed CON requirements for hospitals.

Certificate-of-Need s based on the dubious economic theory that increased supply and competition will increase
prices. At one time, there might have been some justification for the idea. At the time CON was developed, federal
Medicare and Medicaid reimbursement policies, traditionally a driving force behind health care price increases, were
based on a "cost-plus™ calculation, meaning that providers could recover treir full costs— no matter how high. That

virtually eliminated price-based competition from the medical marketplace. However, Medicare and Medicaid no
longer reimburse on a “cost-plus™ besis. Since 1983, the government has reimbursed on a fixed-price basis (the DR G

system). In addition, other third-party payers have become increasingly sensitive to health care costs. As a result, price
competition among providers has increased dramatically.

Today, there isno evidence that CON reduces medical costs. In fect, there isconsiderable evidence that CON
Increases the cost of health care. ktdoes so iIn three ways:

1) Administrative costs

“he CON program rtself imposes substantial costs on both health care providers and the government. Since its
.eption, federal and state governments have spent more than $ 1 billion administering the program. For providers,
preparing and defending a CON application can be a time-consuming and expensive process. Needless to say, the extra

cost s later passed along to consumers.
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2) Lack of competition

JON requirements erect barriers to market entry, thereby reducing competition among health care providers. In effect,
existing providers are granted a monopoly. Providers frequently attempt to use the CON process to obstruct would-be
competitors. The impact of entry barriers ismade even worse because the new provider seeking to enter the market 5
often more innovative and cost-effective than are established providers. Some health care economists estimate that

CON barriers to market entry increase hospital costs by as much as 5 percent.

3) Shortages

Where CON requirements have produced a shortage of a particular health care service, prices for those services that
are available are certain t nise. At the same time, consumers may be forced to shift to altemative services that are
often more expensive. For example, a shortage of nursing home beds may lead t longer stays In acute care hospital

fealities.
The Federal Trade Commission estimates that CON regulations increase the cost of hospital care nationwide by more
than $1.3 billion annually.

Certificate-of-Need programs also reduce access to health care for those who need itmost. In particular, public
hospitals serving the inner-city poor often lack the legal and political resources necessary to compete for technology in
aCON environment. There iseven evidence that CON restrictions may ultimately lead to higher patient mortality.

It istime 1o realize that Soviet-style central planning isas big a failure in health care as in all other aspects of the
"conomy. States should repeal their CON requirements.

[ Return to Januarv/Fcbruarv 1996 Contents ]

Michael D Tanner isdirector of health and welare studies at the CATO Institute inWashington, DC.
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JOINT HOUSE AND SENATE HEALTH COMMITTEES
HEARINGS ON CERTIFICATE OF NEED LAWS
(STATE OF GEORGIA)

TESTIMONY OF DAVID A. COOK
DIRECTOR OF GOVERNMEN T RELATIONS
MEDICAL ASSOCIATION OF GEORGIA

September 2, 1997

Thank you Chairman Middleton and Chairman Childers for holding these hearings on this most
important issue and for providing me with the opportunity to speak to you and the Committee
members from the physicians” perspective. My name isDavid Cook and I represent the Medical
Association of Georgia comprised of some 8,200 Georgia physicians.

The Medical Association of Georgia supports substantial reform of Georgia®s Certificate of
Need laws. Our position isbhased on a fundamental premise: that competition ina free and fair
market is the best way to achieve quality health services at the lowest possible cost.

Certificate of Need laws were enacted In 1979 to restrain the cost of hospital and other health
care services by regulating the number of fecilities that may be built and the type of services that
may be offered. In gereral, these government-sanctioned barriers have not been effective in
restraining costs or even hospital Investments. Because those with certificates are the only
players in the market, they are not pressured to deliver high quality care at the lowest price.
Basic economic principles indicate that artificial barriers on competition increase costs.

The fect that Certificate of Need laws have not worked isconfirmed in the various studies
already mentioned. Further evidence of the dissatisfaction with CON regulations sseen in the
national trend to repeal such laws. Perhaps the strongest evidence that CON regulations are not
working s found in the testimony you just heard: that Georgia®s hospitals are operating at 55%
excess capacity. It israre that atificial restraints on competition berefit the consumers, out—
patients.

Even ifyou believe that Certificate of Need laws were appropriate two decades ago, the
reasons underpinning enactment of the laws are no longer relevant in today"s health care
market. Let me give you three examples of how dramatically the health care market has

changed in the past 20 years.

Arst, CON laws were enacted at a time when there was very little competition in the health care
market. The _.ate cannot be said of today"s healthcare marketplace where competition is fierce.

Second, dramatic changes In reimbursement methodologies have tumed provider incentives
upside down. In 1979, hospitals were paid on a "cost plus™ besis. This guaranteed that hospitals
would be paid for every service provided and encouraged overutilization of services. The more
the better. Today, hospitals are paid by "Diagnostic Related Groups™ (DRG"s) which isa st
sum for the diagnosed condition regardless of the number of tests or procedures performed.

The fewer the services the better.

Firally, we are in the midst of redefining "quality’” as it relates to health care. Where hospitals
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once measured quality by the number of procedures performed or the aailability of the latest
technology, quality snow being measured by outcomes achieved.

In sum, the health care market isnot what itwas in 1979.

The Medical Association of Georgia supports repeal of certificate of need laws except ina few
narrow areas that deserve special consideration. The first is in the area of long term care
feailities. Unlike many other areas of health care, Medicaid currently pays 80%+ of al nursing
home services making this area very nearly a mini "'single payor" system. As a result, nursing
homes have not historically faced the same kind of competition that hospitals face. Thus,
market forces will not work and a different strategy, including the possibility of retaining CON
for nursing homes, should be considered.

We also appreciate the important role that caring for the indigent population has in this debate.
Iwould like to take this opportunity t remind you that physicians, not hospitals; treat and care
for patients. It i the physician that iscalled at 3:00 in the morning to come t the hospital ©
treat the patient. It isthe physician who provides his services, often free of charge.

In a recent survey conducted by the Medical Association of Georgia, our members said that
they incurred, on average, $50,000 incharity care (care for which there was no expectation of
compensation) per year and some $91,000 in bad debt (services for which there isan

expectation of compensation but an irebility to collect) per year.

Recent reductions inMedicare and Medicaid reimbursement rates have exacerbated the
problem. InFY 1996, the Governor proposed, and the General Assembly agreed, to cut
Medicaid"s physician reimbursement rates by some $2 1.5 million per year. Last year (FY 97),
physicians suffered an additional $7 million inauts. That isan annual reduction of $29 million in
payments to Georgia physicians for the same leel of services previously provided. Physicians®
services, which account for the smallest percentage (17%) of provider expenditures, took
awhopping 36% ofall cuts to Medicaid providers.

In addition, the Balanced Budget Act of 1997 will squeeze some $5.8 billion from physician
Medicare services over the next five years. The real kicker is that Medicaid reimbursement rates
are tied to Medicare rates. (Currently Medicaid pays physicians 8 7% of the Medicare
reimbursement rate known as RBRVS) . Since Medicaid reimbursement rates for physician
services are directly tied to Medicare rates, the new cuts inMedicare will result ineven further
reductions inMedicaid reimbursement rates.

Traditionally, physicians have shifted the costs of providing indigent care to the private sector.
With the onslaught of managed care, physicians are becoming less able to shift these costs t©
private payors. Hospitals have an Indigent Care Trust Fund to help defray the costs of indigent
patients, but physicians have no similar funding mechanism. The problem of providing physician
services to indigents has now reached arisis proportions.

Thus, when looking at the question of indigent care, 1 would urge you to keep inmind who
actually provides the care and treatment of indigent patients. 1 would also suggest that ifthe

market continues to ratchet down physician reimbursements, some accomodation will be
necessary to assure continued care for the indigent population.

On a firel note, 1want to underscore the points made by Dr. Tedesco and Dr. Skelton related
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1o Graduate Medical Education. Prior to this year, Graduate Medical Education was funded
through Medicare. Recent federal legislation has changed this and new sources of funding are
necessary to continue training doctors. The Senate icurrently considering ways to continue
funding medical education here in Georgia.

But the problem i not only with access to funds. Medical education, by definition, reguires
access to patients. Ithas been said that it seasier to obtain a certificate of need 1fyou can
demonstrate a contribution to medical education inGeorgia. Ithas also been said that
concentration of specific types of services makes iteasier to train residents. Yet these CON
solutions do not address a real problem: that is, managed care companies are driving patients
from teaching institutions because they do not provide the cheapest care. A more realistic
approach wouls be to require all nanaged care companies to make some commitment to
medical education, whether in the form of monetary contributions, a guaranteed supply of
patients, or both.

1know I'have used the time allotted and so I'll stop here and answer any questions you or the
committee may have. Once again, I thank you for the opportunity to appear before you.

Return t Georgia CON Pace
Go to Inteliviow Fron! Page

Go to State Representative Don Parsons Horne Pace

Web Posted By ...
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ALASKA STATE HOUSE OF REPRESENTATIVES

Session Contact:
(907)-465-3719

Interim Address:

119 N. Cushman, Suite 211 FAXd# (907)-465-3258
Fairbanks, AK 99701 State Capitol
F__907#)-456-5081 Room 102
ax# (907)-456-8245

REPRESENTATIVE JOHN COGHJLL

HB 407 Certificate of Need
Sponsor Statement

Jn trying to preserve the free enterprise system, Iwill do all that 1 can to protect our
open market and the consumer’ choice. This bill isan attempt to do this in the world

of health care.

Under the current state statutes, 1fa health care provider in Fairbanks or the Mat-Su
Borough wanted to build or supply services over $1 million dollars worth, they would
have to obtain a Certificate of Need. In applying for that certificate of need they
would have to prove to the government that a proposal would not adversely affect
other health care facilities. This puts the government in charge of who can deliver
health care inany area. 1 would rather see the customer and the health care providers

have a greater choice in the market dynamics.

I don’t believe that by eliminating the CON requirement for larger Alaskan
communities there will be large influx of new medical fecilities. This may have been
true when the federal government subsidized CON programs, but the federal CON law
was repealed in 1986. Since the repeal of the federal law, 14 states have repealed
CON’.  Another ten states have eliminated CON requirements for acute care
fecilities and additional nine states do not require CON % for ambulatory surgical
centers.

More ambulatory surgical centers in Fairbanks would not, inmy opinion, mean less
business for existing fecilities. Itcould mean however, more choices in providers and
that fewer Fairbanksans may have to tr.vel to Anchorage or the lower forty-eight for a
medical procedure.

According to the attached Heartland articte, in 1996 the Federal Trade Commission
estimated that CON regulations increased the cost of hospital care nationwide by more
than $1.3 billion annual ly.

This legislation will encourage competition in the larger A askan communities where
the population would support competition while protecting the fragile balance of
health care services in the smaller Alaskan communities.

Keprescntalive .John_Coghi!l 02LFGIS statc.iik.us
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REPRESENTATIVE JOHN L GIIILL
CSHB 407fHSS) Sectional

Section 1. Requires a cerlificate of need for skilled nursing fecilities and psychiatric hospitals in
areas with a population of 55,000 or more ifthere s an expenditure of $1 million or
more for construction of a fecility, alteration of the bed capacity, or the addition of a
category of health services.

Eliminates the requirement of a Certificate of Need for construction, alteration of bed
capacity, or addition of a category of health services when the facility is located in a
municipality of 55,000 or more.

Section 2. Provides that a fecility destroyed on site or demolished on site could be replaced
without having to acquire a new certificate of need and provides that a fecility could
move to anew site without a new certificate of need as long as capacity and categories

of services do not change.

Section 3. Requires the department to adopt regulations to set a time limit for department
determines the application iscomplete.

Section 4. Requires the department to set a time limit by which public hearings must be held.

Requires the department to approve or deny an application within 120 days of the date
the department determined the application was complete.

Section 5. Places all certificate of need applications under the same standards of review that
currently exist for nursing home beds. The original CON standards under AS
18.07.043 we-e for nursing homes and nursing beds. As the CON requirements for
other expenditures were adding into slate the standard of review were broadly apply to
certificates of need relating to non-nursing home beds and services under AS
18.07.041. This change gives a more definitive standard for the applicants to follow.

Sections 6
Thru 10. Technical changes required under Section 5.

Section 11. Repeals the broad standard of review inAS 18.07.041.

Section 12. Applicability of new statute s limited to CON applications filed on or after the
effective date.

Section 13. Has an immediate effective date.



TEXT OF AS 18.07.041 TO BE REPEALED IN CSHB 407(HSS)

Sec. 18.07.041. Standard of review for applications for certificates of need relating
non-nursing home beds and services.

The department shall grant a sponsor a certificate of need or modify a certificate of need
that authorizes beds other than nursing home beds or that is for a health care fecility other
than a nursing home ifthe availability and quality of existing health care resources or the
accessibility to those resources s less than the current or projected requirement for health
services required t maintain the good health of citizens of this state.
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CS FOR HOUSE BILL NO. 407( )
INTHE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE -SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES COGHILL, James, Scalzi, Dyson

A BILL
FOR AN ACT ENTITLED
"An Act relating to the certificate of need program; and providing for an effeciive

date."
BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 18.07.031(a) isamended to read:
@ Except as provided in (¢) of this section, a person may not make an

expenditure of $1,000,000 or more for any of the following unless authorized under
the terms of a certificate of need 1ssued by the department:

(D construction of a skilled nursing [HEALTH CARE] facility or
psychiatric hospital;

(@ alteration of the bed capacity of a skilled nursing fecility or
psychiatric hospital or addition of nursing beds or psychiatric beds to a health
care fecility; [OR]

(3@ addition of a category of health services provided by a skilled
nursing fecility or psychiatric hospital; or

1- CSHB 407( )
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1 @ with respect to facilities and beds that are not subject to (11

2 (3 of this subsection, construction of a health care facility, alteration of the bed

3 capacity of a health care fecility, or addition of a category of health services

4 provided bv a health care fecility”, if the health care fecility is located in the

5 unorganized borough or in an organized borough with a population of less than

6 55,000 at the time of commencement of activities, according to the latest reliable

7 data approved hv the Department of Community and Economic Development.

8 *Sec. 2. AS 18.07.031(c) isamended to read:

9 (© Notwithstanding (a) of this section, a person who is lawfully authorized to
10 operate [OPERATING] a health care fecility [THAT IS AN AMBULATORY
n SURGIGAL FACILITY] atasitemay make an expenditure of any amount in order to
12 replace the fecility at the same site or relocate the services of that fecility to a new
13 site in the same community without obtaining a certificate of need as long as neither
14 the bed capacity nor the number of categories of health services provided at the new
15 site Is greater and no new category of health services is provided. However,
16 notwithstanding the expenditure thresholds, population thresholds, and other
17 provisions of [THRESHOLD IN] (@) of this section, a person may not use the site
18 from which the health care facility relocated for another health care fecility unless
19 authorized under a certificate of need issued by the department.

20 *Sec. 3. AS 18.07.035 isamended to read:

21 Sec. 18.07.035. Application and fees. Application for a certificate of need

22 shall be made to the department upon a form provided by the department and must

23 contain the information the department requires to reach a decision about whether t

24 iIssue the certificate of need [UNDER THIS CHAPTER]. Each application for a

25 certificate of need must be accompanied by an application fee established by the

26 department by regulation. The departi...”-tsall, bv regulation, set a time limit by

27 which the department shall determine whether an application submitted under

28 this section s complete and contains all of the information the department

29 requires to reach a decision about whether to issue the certificate of need.

30 *Sec. 4. AS 18.07 isamended by adding new sections to read:

31 Sec. 18.07.037. Public hearing required. Except as provided in
407( ) 2-

New Text Underlined [DELETED TEXT BRACKETED)
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AS 18.07.071 the department small hold a public hearing within a reasonable time
after dt ermining that an application under AS 18.07.035 is complete. By regulation,
the department shall establish

(@ a lime limit by which a public hearing required under this section
shall be held; and

(@ procedures for conducting a public hearing held under this section.

Sec. 18.07.039. Time limit for decision on application. Based on the
standards for review under this chapter, the department sall, within 120 days after
determining that an application under AS 18.07.035 is complete, approve or deny the
application.

*Sec. 5. AS 18.07.043 isamended to read:

Sec. 18.07.043. Standard of review for applications for certificates of need
and applications to modify certificates of need [RELATING TO NURSING
HOMES AND NURSING HOME BEDS], (@ The department shall develop
review standards for an application for a certificate of need, or for a modification of a
certificate of need, issued under this chapter [FOR A HEALTH CARE FACILITY
THAT 1"A NURSINGHOME OR HAS NURSING HOME BEDS].

) When determining whether to approve an application for a new
certificate of need or to modify an existing certificate of need [INDEVELOPING
THE REVIEW STANDARDS UNDER (@ OF THIS SECTION], the department
shall consider whether

(@) a public process and existing appropriate statewide, regional, and
local plans were included in planning and designing the project [ADDITIONAL
NURSING HOME BEDS OR THE HEALTH CARE FACILITY];

() the project will meet [ADDITIONAL NURSING HOME BEDS
OR THE HEALTH CARE FACILITY MEETS] minimum required use rates for the
proposed services without causing the [NEW NURSING BEDS, AND THE
EFFECT ON] use rates for existing providers of the sendees to fall below minimum
required use rates [NURSING HOME BEDS];

(3 the project [ADDITIONAL NURSING HOME BEDS OR THE
HEALTH CARE FACILITY] demonstrates consideration of the community, regional,

-3- CSI-IB 407( )
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and statewide needs [FORNEW NURSING HOME BEDS];

(@) the project [ADDITIONAL NURSING HOME BEDS OR THE
HEALTH CARE FACILITY] meets the minimum standards of the department that
are designed [NUMBER OF NEW NURSING BEDS THAT SHOULD BE
REQUIRED INA FACILITY] to ensure efficiency and economies of scale;

() the project [ADDITIONAL NURSING HOME BEDS OR THE
HEALTH CARE FACILITY] demonstrates the proposed service will provide a
quality of care equivalent to existing community, regional, or statewide services;

(6) the project [ADDITIONAL NURSING HOME BEDS OR THE
HEALTH CARE FACILITY] demonstrates financial fessibility, including long-term
viability, and what the financial effect will be on consumers and the state; and

(7) the sponsor has demonstrated cost effectiveness through
considering the availability of appropriate, less costly altematives of providing the
sendees planned.

(© The department shall grant a sponsor a certificate of need or modify a
certificate of need [THAT AUTHORIZES NURSING HOME BEDS OR THAT IS
FOR A HEALTH CARE FACILITY THAT IS A NURSING HOME] if the
department finds that the sponsor meets the standards established in or under this
chapter.

*Sec. 6. AS 18.07.071(b) isamended to read:
() The department may grant a sponsor a temporary certificate for the

temporary operation of a category of health service if the sponsor shows by affidavit
or formal hearing

(D) the necessity for early, immediate, or temporary relief; and

(@) adverse effect to the public interest by reason of delay occasioned
by compliance with the requirements ofAS 18.07.043 [AS 18.07.041, 18.07.043,] and
application procedures prescribed by regulations under this chapter.

*Sec. 7. AS 18.07.071(c) isamended to read:
© A temporary certificate granted under (b) of this section does not confer

vested rights on behalf of the applicant. The department shall impose those special
limitations and restrictions concerning duration and right of extension that the

CSHB 407( ) 4
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department considers appropriate. A temporary certificate may not be granted for a
period longer than necessary for the sponsor to obtain review of the action certified by
the temporary certificate under AS 18.07.051. Application for a certificate of need
that will be reviewed under AS 18.07.043 [AS 18.07.041 OR 18.07.043] must
commence within 60 days after [OF] the date of issuance of the temporary certificate.
*Sec. 8. AS 18.07.081(c) isamended to read:
© A certificate of need shall be suspended 1fan accusation is filed before the
commencement of activities authorized under AS 18.07.043 [AS 18.07.041 OR
18.07.043] that charges that factors upon which the certificate of need was issued have
changed o1 new factors have been discovered that significantly alter the need for the
activity authorized. A suspension of a certificate may not exceed 60 days. At the end
of this period or sooner, the department shall revoke or reinstate the certificate.
*Sec. 9. AS 18.07.081(d) 1isamended to read:
(@) A certificate of need may be revoked if

(@ the sponsor has not shown continuing progress toward
commencement of the activities authorized under AS 18.07.043 within [AS 18.07.041
OR 18.07.043 AFTER] sixmonths after the date of issuance of the certificate:

(@ the applicant fails, without good cause, to complete activities
authorized by the certificate;

(3 the sponsor fails to comply with [THE PROVISIONS OF] this

chapter or regulations adopted under this chapter;
(@ the sponsor knowingly misrepresents a material fact in obtaining

the certificate;
(B) the facts charged in an accusation filed under (¢) of this section are
established; or
(6) the sponsor fails to provide services authorized by the terms of the
certificate.
*Sec. 10. AS 18.07.111(2) isamended to read:
() "certificate” means a certificate of need issued by the department

under AS 18.07.043 or 18.07.071 [AS 18.07.041, 18.07.043, OR 18.07.071];
*Sec. 11. AS 18.07.041 is repealed.

5- CSHB 407( )
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* Sec. 12. The uncodified law of the State of Alaska isamended by adding anew section t
read:

APPLICABILITY. AS 18.07, as amended by secs. 1-11 of this Act, applies to
applications for certificates of need that are initially filed on or after the effective date of this
Act.

* Sec. 13. This Act takes effect immediately under AS 01.10.070(c).

CSHB 407( ) 6
New Text Underlined [DELETED TEXT BRACKETED]



From: Brian Slocum

RE: Information Insights study of fiscal impact of revising CON

Attached you will find a copy of the study prepared by Information Insights, which
reviewed the potential financial impact of revising the CON legislation on the State
budget. The study makes the fol lowing points:

= The promise of competition may reduce Medicaid costs prior to any new
ambulatory surgery center (ASC) opening;

= Competition from anew ASC may reduce Medicaid costs during the initial
year ofASC operation;

= During the third year after a change inthe CON law, there isa potential for
a change inMedicaid cost ranging from a savings of $20,000 to a possible
increase of $190,000 with costs decreasing every year thereafter:

= The long-run effect of modifying the CON law and buildingan ASC 1in
Fairbanks will be to reduce the State’s Medicaid costs for outpatient services.

Please feel free to contact me at (907) 459 - 3509 ifyou have any further questions.
Thank you.



information
insights
212 ArontStreet, SUite 100
PO Box 73490
Faiirterks, AK

99707

(QU7) 452-2461

(Q07) 452-3143
bragersginfoirsiglits.com

March 25, 2002

Brian Slocum
Tanana Valley Clinic

Brian Rogers, Principal Consultant

Impact of Certificate ofNeed Legislation

Executive Summary

Tanana Valley Clinic (TVC) issupporting legislation (SB 256 and HB 407)
thatwould amend Certificate ofNeed (CON) requirements for construction of
certain health care fecilities in the State of Alaska. The immediate effect of
the legislationwould be toallow TVC to proceed with construction ofan
ambulatory surgical center (ASC) similar to that described inTV C sMay

1999 Certificate of Need Application.

Information Insights, Inc., was retained to examine the potential economic
impact of this legislation. This analysis focuses on the economic impact of
opening a freestanding ASC in Fairbanks, paying particular attention to the
specific concern that the ASC would increase Medicaid costs to the state of
Alaska.

There issome potential for the promise ofan ASC to reduce Medicaid costs
prior to the ASC opening itsdoors.

There s the potential for the opening of the ASC to reduce Medicaid costs
further for a short time, perhaps for one year from the time of opening.

There is the potential forMedicaid costs to increase for a time, beginning
roughly one year from the time the ASC opens and lasting no more than five
years. The additional Medicaid cost is likely to be no more than $200,000
dollars per year ($80,000 in costs to the state general fund), and can not
reasonably be expected to exceed $500,000 ($200,000 in costs to the state
general fund) under any realistic circumstances. The additional cost is
expected to decrease In every year after the first.

This period of increased Medicaid cost will end when Fairbanks Memorial
Hospital either attracts sufficient numbers of additional outpatients to replace
those who migiate to the ASC or reallocates its capital resources so as to most

efficiently adapt to a reduced number of outpatients.

The long-run effect of opening an ASC inFairbanks will be to reduce the
Medicaid cost associated with any given level of outpatient services.

1Basic Alaska Medicaid costs are currently shared between federal funds (59.8 percent) and
state general funds (40.2 percent).


mailto:brogers@infoinsiglits.com

Mr. Brian Slocum Page 2
March 25, 2002
Estimating the Impact ofa Freestanding ASC on Medicaid Cost

Fairbanks Memorial Hospital (FMH) iscurrently the sole provider of outpatient surgical
procedures in the Fairbanks market. The introduction of a freestanding ASC into the
Fairbanks market has the potential to reduce prices charged for outpatient surgical
procedures through competition with FMH .

The following discussion addresses concerns that the ASC would raise Medicaid program
costs to the State of Alaska (hereafter referred to as the Medicaid cost argument). These
conclusions are preliminary and are based on financial information contained In the
separate CON applications submitted by TV C and Fairbanks Memorial Hospital (FMFI)
inMay 1999. The financial information contained in these documents allows us
estimate the Medicaid cost to the state of patients treated at FMH, and to estimate the
change in this cost when some number of the hospital s outpatients are treated instead at

a freestanding ASC.

The Medicaid cost argument isbased on the formula® used to determine the amount that a
hospital shall be reimbursed for services provided to Medicaid outpatients. This formula
isexplained in detail in Appendix A. The state multiplies all Medicaid charges subn itted
by the hospital by a percentage rate and pays the hospital the resulting amount. The
percentage rate isbased on the outpatient cost-to-charges ratios (reported in the hospitals
Medicare Cost Report) of multiple cost centers within the hospital. Thus the amount that
the hospital is reimbursed for services provided to Medicaid outpatients is roughly the
cost of the services. The numerator of each cost-to-charges ratiomay include both fixed
costs (which do not vary in the short run with the number of patients treated) and variable
costs (which do vary with the number of patients treated).

The Medicaid cost argument isas follows: Ifthe hospital loses outpatients to the ASC,
the charges In the denominator of each cost-to-charges ratiowill be reduced by some
percentage, and the variable costs in the numerator will be reduced by roughly the same
percentage. Because of the existence of fixed costs in the numerator, the effect of losing
outpatients to the ASC will be to raise the percentage rate. Thus the state will be required

1o pay a higher percentage of every dollar the hospital hills.

Understanding the mechanism underlying the Medicaid cost argument, we can make the
following observations:

First, any immediate reduction in hospital outpatient charges resulting from outpatients
migrating from the hospital to the ASC will have no effect on the percentage rate util the
hospital updates the cost-to-charges ratios iIn its next Medicare Cost Report; the full effect
on the percentage rate of outpatients migrating from the hospital to the ASC will not be
realized until after the first full cycle of the Medicare Cost Report following the

introduction of the ASC.

Second, the appearance of additional outpatients will mitigate the effect of outpatient
migration on the percentage rate. As the population increases and ages, more outpatient
services willl be required. Over time, these new patients may replace those who migrated
from the hospital t the ASC. This will ultimately retum the percentage rate to pre-ASC
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levels. If, forwhatever reason, the hospital finds that itcannot attract additional patients
quickly enough to justify the fixed costs previously attributed to outpatient services, ithas
the option of reassigning fixed costs. For example, an outpatient operating room could
presumably be converted to an inpatient operating room in the event that reduced demand
for outpatient services at the hospital persists.

The Medicaid cost argument isvalid only for a well-defined period of time, during which
hospital Medicaid outpatient charges are reduced relative to fixed costs attributable to
Medicaid outpatients. The limitations of the argument can be seen in the following
periods:

Period 0 (Construction).

Given the uncertainty in the situation, no project construction will begin before May
2003, so no operational business could be in place before Summer 2004. During this
period, which will encompass the next two state fiscal years— FY03 and FY04 —
FMH will lose no business to the ASC and therefore Medicaid costs will not increase
by the mechanism described in the Medicaid cost argument. There is, however, some
possibility that F MH may reduce prices after itiscertain the ASC will be built but
before itopens. In this event, Medicaid costs will initially decrease because the same
percentage ratewill be applied to reduced charges. Once the price reduction is fully
reflected in the percentage rate, Medicaid costs will retum to original levels because
the same percentage will be taken both from the denominator of the percentage rate
and from the Medicaid charges that are multiplied by the percentage rate'".

Period 1 (Immediately after the ASC opens).

Following the reasoning set forth inPeriod O, there will be a period immediately after
the ASC opens but before any changes in price or utilization pattems can be fully
reflected in the cost-to-charges ratios reported inF M H s Medicare cost report.

During this period, the percentage rate applied to hospital Medicaid outpatient
charges will remain at ts existing level (end of period 0). IfFFMH reduces prices
further, Medicaid costs for those outpatients remaining at the hospital will decrease.
Medicaid costwill also decrease for virtually all outpatients migrating from the
hospital to the new ASC.

Period 2 (Near Term).

Once changes inprice and utilization pattems affected by the introduction ofthe ASC
have been established and are fully reflected in the cost-to-charges ratics reported in
F MH “sMedicare cost report, Medicaid costs in the Fairbanks market may for a time
be greater than or less than what theywould have been had the ASC not been
introduced. This isthe only period inwhich the Medicaid cost argument is tenable.

The change inMedicaid cost will depend on several factors, principally:
1 The proportion of hospital outpatient costs that are fixed costs.

2. The extent to which lower prices attract additional patients.

3. The percent of Medicaid patients who elect to be treated at the ASC.
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4. The difference inMedicaid cost for comparable complete treatments atF MH and
at the ASC.

The change inMedicaid cost isestimated ina number of scenarios in Appendix B.
The most liberal scenario estimates an increase in Medicaid cost of $475,000 for one
year. Of thisamount, the State of Alaska would be responsible for approximately
$190,000 in state general funds. Two other scenarios, each imposing a degree of
reason on this upper bound in a slightly different way, estimate an increase in
Medicaid cost of $150,000 for one year ($60,000 in costs to the state general fund).
Under one scenario specified in Appendix B, Medicaid costs decrease by more than
$50,000 ($20,000 in savings o the state general fund).

Period 3 (Long Term).

Medicaid costs may increase by the mechanism set forth in the Medicaid cost
argument only so long as hospital outpatient cost-to-charges ratios remain higher than
they would be in the absence of the ASC. Hospital outpatient cost-to-charges ratios
may retum to original levels in either of two ways, or insome combination of both:

1 Holding outpatient fixed costs at their original lewel, the hospital may attract
additional patients to replace those migrating to the ASC. The hospital may
attract additional patients immediately with lower prices, and the hospital may
expect to attract its share of the growing market for outpatient surgery as the
population increases and ages over timel’

2. The hospital may reassign fixed costs, thereby reducing the fixed costs
attributable to outpatients and reflected in outpatient cost-to-charges ratics. The
example of an outpatient operating room being converted to an inpatient operating
room was offered earlier. IfFMI1 isunable to attract additional outpatients to
replace those migrating to the ASC and does not foresee being able to do so
within a reasonable amount of time, itisonly natural to expect the hospital to put
its fecilities to better use, rather than continue to devote resources to outpatients it
docs not have. In the long run, no costs are truly fixed. A side effect of the
hospital s private profit-maximizing decision to allocate its capital resources
efficiently is that outpatient cost-to-charges ratios will retum to pre-ASC lewels.

To summarize: Following the introduction of a freestanding ASC, therewould be an
inrtdal period of adjustment inwhich Medicaid costs (relative to Medicaid costs in the
absence of the ASC) will almost surely be lower (Periods 0 and 1). There will follow a
period duringwhich there is the potential for Medicaid costs to be higher as described in
the Medicaid cost argument (Period 2). Ifadditional outpatients are not forthcoming in
sufficient numbers to justify the level of fixed costs devoted by the hospital to outpatient
care, Itis in the hospital’s private interest to reassign fixed costs. The time required
attract sufficient numbers of additional patients, or the time required for the hospital t©
reorganize (whichever is shortest) limits the duration ofPeriod 2, and the time during
which there ispotential for increased Medicaid costs, to probably no more than a few
years. During period 2, the additional Medicaid cost is likely to be no more than
$200,000 dollars per year ($80,000 in costs to the state general fund), and can not
reasonably be expected to exceed $500,000 ($200,000 in costs to the state general fund)
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under any realistic circumstances. The long-run effect ofopening the ASC will be to
reduce Medicaid costs for any given level of outpatient services. The reason is that
Medicaid costs are generally lower for outpatients treated atan ASC as opposed to a
hospital. Once hospital outpatient cost-to-charges ratios have stabilized at pre-ASC
leels, the mechanism behind the Medicaid cost argument is finished and we are leftwith
some number ofMedicaid patients receiving treatment at the ASC instead of at the

hospital at lower cost to the state.
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Appendix A: Determination of Medicaid Outpatient Reimbursement Rates

|. ASC Medicaid Rates

Each ASC procedure falls into one of eight Medicare payment groups. Alaska Medicaid
reimbursement rates are based on the Medicare ambulatory surgical center payment rates
for federal fiscal year 2000 as set out in 65 Fed. Reg. 6380-6383. Separate rates are st
for each of the eight payment groups and a regional wage index isapplied. To determine
the Medicaid rate, the Medicare rates from federal fiscal year 2000, already adjusted to
the appropriate region, are adjusted annually by the adjustment factors in7 AAC 43.683.
This methodology issetout in7 AAC 43.685(1).-

1. Acute Care Hospital Medicaid Rates

Medicaid reimburses a hospital for a percentage of outpatient charges; the charges
submitted by the hospital for Medicaid outpatient services are multiplied by a percentage
rate and the State pays the resulting amount to the hospital. The hospital isbound by
State and Federal laws to charge no more for Medicaid patients than itwould to the
general public. The percentage rate isa weighted average of the outpatient cost-to-
charges ratios for each of the hospital s cost centers (excluding laboratory cost center)
reported in the hospital’s Medicare cost report; each cost-to-charge ratio isweighted by
the Medicaid outpatient charges for eacn cost center, which are also found in the
Medicare cost report. Specifically: The outpatient cost-to-charges ratio (OCCR) for each
cost center ismultiplied by the corresponding Medicaid outpatient charges

(MAOPCHR . G) to calculate the Medicaid outpatient costs (MAOPCOST) for each cost
center. The Medicaid outpatient costs are summed over the cost centers and divided by
the Medicaid outpatient charges, summed over the cost centers, to arrive at the

percentage rate (PFR).
L PR = S((OCCR}) (MAOPCHRG1)) /S(MAOPCHRG])

= X(MAOPCOST1) /S(MAOPCHRG])

The percentage rate (established using the hospital’s Medicare cost report) is then
multiplied by the hospital’s Medicaid outpatient charges (billing) to determine the
amount of reimbursement. This methodology Issetout in7 AAC 43.685(C).
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Appendix B: Quantitatively Estimating the Period 2 Increase in Medicaid Costs

Fairbanks Memorial Hospital (FMH) initsCON application (May 1999) reported the
following revenues and expenses for 1998:

Total Patient Revenues $109,579,087
Outpatient Revenues $ 39,407,379
Total Expenses $ 82,029,812
Supplies (proxy variable cost) $ 13,182,423
Al Other (proxy fixed cost) $ 68,847,389

Outpatient revenues are 36% of total patient revenues. Applying this percentage to
expenses (oosts), we arrive at die fol lowving estimates of outpatient share of costs:

Outpatient Total Cost $29,499,971
Outpatient Variable Cost $ 4,740,729
Outpatient Fixed Cost $24,759,242

Total and outpatient revenues reported are gross, prior to deductions, and so can serve as
a proxy for patient charges. A proxy for the percentage rate can then be calculated as
$29,499,971 (outpatient costs) divided by $39,707,379, which equals 74.9%.

Medicaid gross patient charges are reported to be 13% of total gross patient charges (May
1999 CON application). Applying this percentage to outpatient charges, we estimate
Medicaid outpatient charges to be 13% of$39,707,379, or $5,122,959.

Multiplying estimated Medicaid outpatient charges by our estimated percentage
reimbursement rate, we estimate the cost to the state to be 74.9% of $5,122,959, or
$3,834,99%.

The effect of opening an ASC in the Fairbanks market isestimated in the fol lowing
Scenarios:

Scenario 1

This scenario should set the upper bound for the additional cost to the State.

The TVC CON application predicts total patient revenue (prior to any deductions) of
about $4.5 million by the third year. We use this figure as an upper bound. Suppose that
$4 .5M reflects charges that are 20% less that prc-ASC hospital charges for comparable
services. That $4.5M inASC revenue would take av/ay $4.5M divided by 0.8, or

$5,625,000 from hospital outpatient revenues. Outpatient revenue, which we use as a
proxy for charges, becomes ($39,407,379 -$5,625,000 =) $33,782,379.
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Let’s further suppose the hospital reduces its outpatient charges by 10% inorder to
compete with the ASC. So we have (0.9)($33,782,379) = $30,404,141. Overall,
outpatient charges are ($30,404,141 /$39,407,379 = 0.77) reduced by 23%. Applying
the same reduction to outpatient variable cost (0.77 * $4,740,729 = $3,657,634) and
adding to the original fixed cost ($3,657,634 + $24,759,242) we obtain anew estimate
for total outpatient costs of $28,416,877. The new percentage rate is estimated as new
cost divided by new charges: $28,416,877 /$30,404,141 = .935.

Ifwe assume (for sinplicity, and also in the irit of estimating an upper bound for
additional Medicaid cost) that all Medicaid patients stay at the hospital, then outpatient
Medicaid charges are reduced only by the 10% price reduction. Multiplying $5,122,959
by 0.9 we obtain new outpatient Medicaid charges of $4,610,663. Multiplying this by the
percentage rate of approximately 0.935 we obtain new Medicaid cost of approximately
$4,310,000. The additional Medicaid cost would be $475,000 ($190,000 in costs to

the state general fund).

Scenario 2

The use of supply costs as a proxy for all variable costs gave a lower bound for actual
variable aosts. A more realistic estimate of actual variable costs might be three times
supply cost, or roughly $39.6 million instead of $13.2 million. Making only this change
and adopting all the other assumptions of Scenario 1, the additional Medicaid cost
would be $146,000 ($58,400 in costs to the state general fund).

Scenario 3

Using the TVC ASC projected patient revenues of roughly $3.SM from the first instead
of the third year of operation, and estimating some increase in ttal revenue (TVC and
FMH combined) because of lower prices attracting additional patients so that FMH loses
only halfof ($3.8M divided by 0.8), and still assuming all Medicaid patients stay at the

hospital, erther

a) the additional Medicaid cost would about $150,000 ($60,000 in costs to the
state general fund) ifwe estimate variable cost as $13.2 million aswe did in Scenario 1,
or

b) Medicaid costs would be reduced by more than $50,000 ($20,000 in savings
to the state general fund) ifwe estimate variable cost as $39.6 million aswe did in

Scenario 2.

Scenario 4

A scenario, following from Scenario 3, inwhich Medicaid patients now leave the hospital
for the new ASC at the same rate as all other patients, could allow us to reduce the
additional cost il further or estimate a further cost saving.
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Notes

wetout in 7 AAC 43.685(c).

"The canceling of the percentage reduction in charges is not exact because of the averaging of the
outpatient cost-to-charges ratios for multiple cost centers. Generally speaking, a price reduction, once fully
accounted for in the percentage rate applied to Medicaid outpatient charges, will not affect total Medicaid
co?t. The intuitive reason for this is that Medicaid reimburses the hospital for Medicaid outpatient costs
only.

The Alaska Department of Labor has recorded the aging trend in Alaska’s population over roughly the
Hast ten years and projects a continued aging trend for the next ten years. Because of the increased need for

ealth care that accompanies agln%, this aging trend, combined with modest annual increases in total
population, should fuel increased demand for health care services, including outpatient surgeries and
procedures, for at least the next ten years.
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Memorandum
March 28, 2002

To: Legislators
From: Brian Slocum

RE:  Analysis of impact of eliminating CON in other states

Attached you will find a copy of 2 academic studies which reviewed the impact of
eliminating CON legislation in other States. The 2 studies makes the following points:

= CON laws increase hospital costs and increase hospital profits (Conover,page
466);

= CON laws cause a21% increase in hospital spending and a 9% increase in
other health care spending (CONOVEY, page 471);

= There were no increase In costs in States that eliminated theirCON s
(Cono'<er, page 458, 469, 478, and Mendelson, page 37);

= There was no decrease in hospital profits in States that el iminated their
C O N *s(Conover, page 466);

= States with more stringent CON nolicies experienced higher patient

mortality rates than those without these policies (CONOVEY, page 477).

Please feel free to contact me at (907) 459 - 3509 1fyou have any further questions.
Thank you.
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Certificate ofNeed programs can play ap
important role in"managing healtn _
care, thougnh not_neceTsaw n tGe by Daniel N. Mendelson
manner originally intended.  and Judith Arnold

The pressure of rising health care costB on state bud%ets, employer pay-
rolls and American families has agaiq brought health care cost control
to_the forefront of state regulatory agendas. . _

Tired of waiting for the federal response to the nation’s health cave ills,
most states have begun to examine options for initiating reform. This has
brought new scrutiny to state programs designed to contain costs, moni-
tor quality and promote accesd to care An increasing number of states are
re-ex_ammm(t; the effectiveness of their Certificate 0f Need programs and
conmd,enng heir role in the rapidly changing health care environment.

Certificate of Need (CON) iBa regulatory réview process that requires
certain health care organizations, Such as hospitals, nursing homes and
physician groups, to obtain authorization from the state for magor capital
expenditures, the purchase ofhigh technology equipment and the expan-
sion of servjces. , .

The use ofcapital review programs at the state level began with volun-
tary state programs and accelérated with the passage ofSection 1122 of
the 1972 amendments to the Social Security Act, which stipulated that
states must review all capital expenditures that exceeded $100,000,
changed bed capacity or involved a “substantial change” in services. States
not reviewing such expenditures were subject to a loss of Medicare Caﬁl-
tal reimbursement, feaeral Medicaid payments and payments through the
Maternal and Child Health Pro?ram_.

In 1974, the National Health PTanning and Resources Act went further,
re%u!rlng states to enact Certificate of Need to receive funds through the
Public Health Service. While some states implemented CON to contain
costs, improve access or monitor quality, others simply did so to conform

with federal requirements. _ _
Since the 1986 repeal of the National Health Planning and Resources

Act, 12 states have repealed part or all oftheir CON or allowed it to sunset.
Many of the states repealing CON substituted other regulation, especially
for long-term care. The 38 remaining state programs vary widely with ré-

* jet t0 the types of services reviewed, dollar thresholds forcaintal review,

the quality ot the State Health Plan stipulating program goals, the strin-

gency with which regulations are enforced and'in a variety of other ways.
Page 36 SPECTRUM Winter 1993

This djversity. provides the opportunity to compare a variety ofapproaches
to capital review, PPOTLUNTty tocomp yorapp

CON's Effectiveness In Acute Care

In the acute care sector, CON typically requires hospitals to file for review
when expanding bed capacity or adding clinical
services. State regulators thotight that by control-

Im%excess hospital capacity and limiting services,

CON would moderate increases in health care costs, .

maintain access to care and promote quality. While ~ Certificate of
CON programs have not met all of these expecta-  Need programs
tions, they have achieved some modest successes  have not been
that are often overlooked. successful in
Acute Care Costs _ holding down

_ CON programs have not been successful inhold-  hospital costs.
ing down_ hospital costs. This conclusion is based

on'extensive empirical analyses ofhospital costs be-

tween 1980 and 1989. Our’findings concur with a

number cfstudies conducted during the 1970s, con- _ _
cluding that the program did not decrease hospilal costs during that time
(Sloan, Steinwald 1980) !&POlICy Analysis, Inc., 1981), and two more recent
studies that showed CON assaciated with modest increases in costs in the
early 1980s. (Ashby 1984 and Federal Trade Commission 1988) These na-
tional results may not hold for a given state, since each program IS unique.
Thoy do, however; hold in Ohio and Pennsylvania, two states analyzed in
detail. (Lewin-VHI 1991 and Lewin-VHI 1992a) _ _

Legislators also are frequently interested in whether costs increased in
states that repealed CON. We have found no evidence of increased costs
in the 12 states that repealed their CON,Progra_ms. There was expansion
of certain services in these states, as will be discussed in the following
section. However, these results cannot be used to ?redlct the Eotentlal con-
sequences ofrepeal in other states since the regulatory, market and other
circumstances in each state are unique. _

What has hindered CON programs from successfully controlling acute
care costs? There are four primary factors. First, CON targetsonly a small
portion of a hospital’s overall budget. Control of capital Spending has no
effect on cost increases caused by the rise in labor, hospital-specific infla-
tion and innovative uses of surdical techniques. _

Second, the proq1 am does nothing to affect the ﬁrlces thata hospital can
charge. Third, the health policy literature shows that reductions in hospital
bed capacity (a mgjor target of CON grograms) do not usuaIIY reduce the
use ofservices. (Friedman, Pauly 1983 and Schwartz, Joskow 1980) In fact,
closing inexpensive community hospitals can actually add to costs, as
patients go to more sophisticated and expensive sites for care. (Phuly, Wil-

Winter 1993 SPECTRUM Page 37



Does Removing Certificate-of-Need
Regulations Lead to a Surge 1in

Health Care Spending?

Christopher J. Conover and Frank A. Sloan
Duke University

Abstract This study assesses the impact of certificate-of-need (CON) regulation
for hospitals on various measures of health spending per capita, hospital supply, dif-
fusion of technology, and hospital industry organization. Using a time series cross-
sectional methodology, we estimate the net impact of CON policies on costs, supply,
technology diffusion, and industry organization, controlling for area characteristics,
the presence of other forms of regulation, such as hospital rate-setting, and competi-
tion. Mature CON programs are associated with a modest (5 percent) long-term
reduction in acute care spending per capita, but not with a significant reduction in
total per capita spending. There is no evidence of a surge in acquisition of facilities or
in costs following removal of CON regulations. Mature CON programs also result
in a slight (2 percent) reduction in bed supply but higher costs per day and per admis-
sion, along with higher hospital profits. CON regulations generally have no detectable
effect on diffusion of various hospital-based technologies. It is doubtful that CON reg-
ulations have had much effect on quality of care, positive or negative, Such leguiations
may have improved access, but there is'litlle empirical evidence ‘o document this.

For more than two decades, health care cost containment has been at
the forefront of the health policy agenda. ""However, the approaches used
0 achieve cost containment have changed. One of the first policies
adopted by states (and that for a time was required by federal statute)
was certificate-of-need laws (CON) . Such laws, which focused on hospi —
talsand nursing homes, were adopted to curb needless duplication of ser-

Thc authors would like to acknowledge capable research assistance by Shin Yi Chou and Marc
Spooner. This research was supported in part by a contract with the Delaware Health Planning
Commission.

Journal ofHealth Politics. Policy and Law,'Mo]. 23, No. 3, June 1998. Copyright & 1998 by
Duke University Press.
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vices and consequent excess caeecity. At the time, retrospective reim—
bursement provided guaranteed reimbursement even iffecilities operated
atvell below capecity. Also, given nearly complete Insurance coverage
for hospitals, competition forpatients occurred on anonprice besis (Robin—
son and Luft 1987; Dranove, Shanley, and Simon 1992). The hospitals thet
could offer the most sophisticated range of services and equipment were
most attractive to patients and treir physicians. The price of such care did
not matter, or at lesst itmattered much less. Competition by service
expansion and proliferation of new technology has been termed the “med —
ical arms race” ,At lesst in prirciple, CON regulations could control the
medical arms race by requiring that organizations demonstrate need fora
faality, service, or equipment before invesnng inthem. Also, inthe 1930s,
some states expanded CON regulations to control the proliferation of
ambulatory care providers thet was occurring (Finkler 1985). Other per—
haps secondary objectives of CON regulations were to promote access
and to promote gality. A less daritable view sthat CON regulations
sought to establish entry barriers to protect the 1ncome of existing pro—
viders, especially hospitals (Feldstein 1988; Wendling and Werner 1930).
Several developments have occurred since the late 1960s and early
1970s that have lessened the popularity of CON regulations, especially
as they affect hospital care. Airst, other regulatory mechanisms thought
1t be more effective in cost containment have been adopted. Primary
among these sMedicare 5 Prospective Payment System (PPS), but some
States implemented various forms of regulation of hospital rates and
revenue. Although PPS isdill in effect, hospital rate-setting remains
in only one state.1Second, there has been substantial growth in various
forms of managed care, stimulated inpart by legislation, such as selec—
tive contracting lans. Although specific incentives differ, managed care
provides incentives for hospitals to be concerned about cost. In this
context, there 1sa perception that CON regulations may not be needed
asmuch as they were previously to control hospital cost growth. As a
result of managed care plan growth as well as implementation of PPS,
demand for inpatient hospital care has decreased appreciably. Third,
as discussed later, a substantial amount of empirical evidence accu—
mulated by the early 1980s indicating that CON regulations were inef—
fective in cost containment. Research findings per se did not contribute
1o the demise of CON laws, but such findings probably coincided with

1 Atvarious times, six different states had adopted this approach, with Hew York being the
most recent to abandon it (on 30 June 1996).
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experience-based impressions of policy makers and experts in the field.
Fourth, the federal law requiring states to have CON regulations expired
in 1986. Since then, fifteen states have dropped CON regulations for
hospital services; about halfof these have retained CON regulations for
nursing homes.

Policy makers inmany other states have been reluctant to drop CON
laws because of a concem that removing them would lead 0 a surge in
health care spending, including both capital expenditures (inrtally, subse—
quent toremoval or CON laws) followed by increased operating expenses.
Some largely anecdotal accounts of surges following removal of CON
laws were reported (Simpson 1986; Lewin-1CF 1992b). Although PPS
and managed care have changed incentives, these forces may be insuffi—
cient to offset the other inflationary fectors that preceded these more
recent developments. Second, there isconcemn that without restraint by
CON regulations, market forces will exacerbate an existing maldistribu—
tion of facilities, thus placing a greater burden on the disadvantaged.
Some observers are also worried that forrofit providers would berefit
disproportionately from removal of CON regulations. Some view this as
troublesome since for-profit fecilities may be less willing to provide
uncompensated care. Some studies have shown this to he so (see refer—
ences InKuttner 19%), but other studies indicate that the contribution t
uncompensated or indigent care is about equal, whether measured In
terms of the self-pay share of patients, the bad debt-charity care share
of darges, or the share of revenue accounted for by Medicaid (seeSloans
1938 review). Proliferation of low-volume feciliies also isa concem on
the grounds that high volume s associated with higher quality of care,
at lesst for some procedures (Luft etal. 1990).

Absent from these policy discussions to date has been systematic
empirical evidence of the experiences in states that have lifted CON reg—
ulations. Did a surge inspending occur? <o, forwhich types of fecilities
and servioes did the surge occur? Did removal of CON regulations open
the doors to the for-profits? Conversely, did removal of CON regulations
have bereficial effects, such as increasing price competition through pro—
moting growth of managed care, which may have been restrained previ—
ously because of CON entry barriers? Compared with other approaches
1o cost containment, how well do CON regulations perform? This isan
old question, but the track record for comparing altemative approaches
1o cost containment isnow far longer than when most studies were con—
ducted during the 1970s and 19Bfcs. Furthermore, itisnow possible to fol —
low the experience of states that dropped CON instead of simply com—
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paring states with CON 1o those that had not yet adopted it Firally, for
the first time, a fourteen-year, continuous time series of state per capita
health spending data has become available from the U.S. Health Care
Financing Adninistration (HCFA) .2

This article provides new empirical evidence about these issues with
regard to acute care services. In focusing on acute care Services, we
exclude nursing homes, hospices, and home health care, but we do include
ambulatory surgery and visits to physicians’ offices as well as to hospi—
taks. Using a state time series of cross-sections, we assess the effects of
Iifag CON through 1993. The success of CON In cost containment is
compared with other approaches. We show that mature CON programs
are associated with a modest (5 percent) long-term reduction in acute
care spending per capita, but with no sighirficant reduction in total per
capita spending. We also found no evidence of a surge in acouisition of
fecilities or in costs following removal of CON.

Our empirical specification s followed by a discussion of findings
on CON, other regulatory programs, competition, control variables on
expenditures on acute care servioes, hospital beds, service intersity, and
profitability, diffusion of technology, and industry organization. We then
evaluate our results, compare our findings with those from previous stud—
kes, and discuss previous research on effects of CON on quality and
access. Although we do not present any new direct evidence about qual —
ity and aooess, these issues are clearly germane to states” deciisions about
whether CON should be retained.

Empirical Specification
Dependent Variables

We specified equations for the ol lowing dependent variables. To mea—
sure the effects of CON and other factors on per capita health spending,
we defined dependent variables for (1) total expenditures on personal
health care services; (2) total acute care expenditures (defired as total
spending minus nursing and home health expenditures); (3) expenditures
on hospital care; and (4) expenditures on physicians” services per person

2. These data have not been published, but can be obtained by sending a blank diskette to
Anna Long in the Health Carc Financing Administration’s Office of National Health Statis-
tics, Office of ihe Actuary, Room N3-02-02, 7500 Security Boulevard, Baltimore, MD 21244-
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for a states resident population. We also obtained estimates of Medicare
spending per elderly enrollee, including total Medicare expenses and Part
A and Part B expenditures.3 Unpublished estimates of personal health
care expenditures by state and year in tolal and by component were
obtained fron HCFA for 1980- 1993.4We also analyzed Medicare expen—
ditures for 1980-1993. All monetarily expressed variables were deflated
by the all-items Consumer Price Index.

Dependent variables for hospital supply were beds per 1,000 state res—
idnts; for service intersity, the dependent variables were expense per
adjusted (for outpatient volume) patient day and per adjusted adnission;
the dependent variable for hospital profits was the ratio of total revenue
o total expense. The revenue measure was for funds actually received by
hospitals during the fiscal year, not for hospital charges. Data for these
dependent variables for 1976-1993 came from the American Hospital
associations HoSpital Staistics (aHA 1977-1994).

To measure the influence of CON and other factors on the variable
diffusion of technology, we defined dependent variables for (D) the num —
ber of hospitals with open-hearl surgery units (1980-1993), (2) for hos—
prtals with organ transplant units (1980-1993), (3) for hospitals with
ambulatory surgery units (1983-1993), and (4) for all ambulatory
surgery wunits, including freestanding fecilities, per one million state res—
idats (1983-1993). The differant time periods we studied were dictated

3. Qur figure for total Medicare perelderly enrollee equals the sum of the per enrollee esti-
mates for Part A and Part B. Given that not all Pa/t A cligiblcs receive Part B, oui figure is
slightly different from the HCFA-rcported stale level estimates of total spending per enrollee
who was eligible for either Part A or Part B.during the year. This latter figure will fluctuate
hased on changes in the mix of Part A and Part B eligiblcs, so we sought a slightly more stable
measure that can be interpreted as estimated spending for an elderly enrollee who had enrolled
in both Part A and Part B.

4. Most readers may be aware that these HCFA estimates measure spending by place of ser-
vice. so our measure of spending per state resident is not intended to be an accurate measure of
resource consumption by residents in that state, given that many residents may cross state bor-
ders to seek carc. HCFA is still working on the development of residence-adjusted per capita
spending figures. However, even if these were available, we believe they would not have heen
appropriate for our analysis insofar as the impact of a state's CON should be reflected in all
spending within its own borders, not just that of its own citizens. Given that our method in
essence measures the influence of various factors on year-to-year changes in per capita spend-
ing, the measure we have chosen would be unsuitable only if there were large year-to-yearvari-
ations in the extent o f border-crossing, which seems improbable. On the other hand, wc also rec-
ognize that if CON regulations had the effect of driving citizens to neighboring states to seek
care, our analysis of HCFA data would not be able to detect it. Part of our motivation in also
analyzing Medicare spending pereligible person— which is a residence-adjusted measure of
spending— was to sec whether wc got consistent results using both placc-of-scrvicc and placc-
of-rcsidence measures of per capita spending.
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by data availability.5 Information on the first three variables came from
meHospltaI SHAISTICS (AHA 1977-1994). Data for the fourth came from
the SMG Marketing Group (1984-1995). For the variable industry orga—
nization, we defined dependent variables for the for-profrt share of hos—
pital beds6for 1976-1993 based on Hospltal Statistics and the HM O
enrol Iments as a fraction of the state population, information taken from
the Group Health Association of Americas National DITECtOI'y ofHMOs
(GHAA 1977-1994). We used data for 1976-1993 inour analysisofH M O

market share.

Examining Certificate-of-Need Laws

Four binary variables represented certificate-of-need laws: pre-CON-
the year before and the firstyear CON was implemented; young CON—
the firt two years postimplementation; mature CON— the remaining
yearsCON was ineffect; and CON lifted- the first three years after the
CON law was dropped. Pre-CON was included to capture anticipatory
effects of CON. There issome empirical evidence that hospitals began
some cgoital projects In anticipation of CON (Sloan and Steinwald
19808). Once enacted, CON laws plausibly had greater effects after they
had been in place for a number of years. The variable CON lifted was
included to determine whether there was a surge In hospital investrent
(and consequently in hospital costliness) immediately after CON laws
were dropped.

W IFCON laws constrain hospital investment and cost, the savings may
be offsst by greater expenditures in other parts of the health care sector,
as others have argued (see e.g., Finkler 1987). By including analysis of
the ambulatory sector and of total health care expenditures, we were able
o examine this possibility.

Program age is only one aspect of CON, programs that Is hetero—
geneous. Programs also logically differ in strlngency which reflects the
scope of coverage and the difficulty applicants have in securing certifi—
cates of need. In an altemative specification, we used aCON stringency

5. Because our observational unit was the rtatc, our diffusion measures were based on counts
of the number of facilities offering a particular service. At alower level of aggregation, it would
ke useful tostudy whether additional units opened where existing units were, or where the facil-

ity was the first of its kind in the area.

6. We i ecognize that our results might have been somewhat different if we had measured the
for-profit share as a percentage of revenues or admissions. Our convention here is typical of pre-
vious analyses of CON regulations using state or regional data (see Noether 1988; Lanning,
Morriscy, and Ohsfeldt 1991).
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measure originally developed by Lewin-ICF (1992a).7 These measures
took account of dollar thresholds used to determine whether a project
was stbject toCON review, interms of the scope of specific categories
of services subject to review. This produced a continuous numerical score
that Lewin-ICF used 1o categorize states into three mutually exclusive
categories: 1= limited; 2 = moderate; 3 = stringait. These categorical
scores were used inour aalysis.8

Firelly, for most of the dbservational period, states could adopt section
1122 programs at their option. Unlike CON, section 1122 allowed hospi—
tals tomake unapproved investments in plait, equipment, and services,
but unless approved, there was no Medicare or Medicaid reimbursement
for the cepital expenditures associated with the projects. The section
1122 variable measured the fraction of hospital revenues from Medicare
and Medicaid by state and year, only for the years that section 1122 was
ineffect in agiven state.

Hospital Rate-Setting

An explanatory variable for Medicare Prospective Payment measured
the fraction of hospital revenues covered by PPS by state and year. The
variable accounts for the years the program was phased in (1984-1987)
as well as the fraction of hospital revenue from Medicare by state and
year. We also measured the fraction of hospital revenue covered by
mandatory rate-setting programs.9 Fol lowing previous work by one of
the authors (Sloan 1981), we distinguished between young rate-setting
— the first three years of implementation— and mature rate-setting,
the remaining years that CON laws.were ineffect. The variables were
defined to reflect the fraction oftrevenue covered by the program.

7. More recent data for this measure are reported in Lcwin-VHI (1995).

8. The Lewin-ICF mc’hodology was no. explained in enough detail to replicate the continu-
ous scoring system. Because wc had to interpolate figures for 1991 (based on reported figures
for 1990 and 1992) and extrapolate to 1993 based on other available information about changes
in thresholds, we were able to do so more reliably with the categorical data (whose values
tended to be stable over time for any given state) than if we had attempted to replicate the con-
tinuous scoring system.

9. Previous work by Sloan (1981) examined a wider range of hospital rate-setting programs,
including voluntary and advisory programs. Both theory and mostevidence suggest that manda-
tory prospective r,te-sctting is the most effective form of hospital rate regulation (Biles,
Shramm, and Atkinson 1980; Morrisey, Sloan, and Mitchell 1983; Sloan 1983; Rosko 1989),
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Reimbursement

Explanatory variables were included 1o represent the fractions of hospi—
tal revenue that came from Medicare and from Medicaid programs,

respectively.

Price Competition

The HMO share- calculated by dividingHM O enrollment by resident
population on 1July of each year— was used to represent the influence
of managed care on hospital oosts.10These data were obtained from
6HAA sNational Directory of HMOs.

Area Characteristics

We oontrolled for other factors likely to affect the dependent variables:
income per capita population (Bureau of Economic Analysis estimates);
the ratio of general practitioners to all physicians; the fraction of popula—
tion over age sixty-five (Bureau of the Census); the population density
(Bureau of the Census); and the weekly wage paid to service workers
(Bureau of Labor Statistics [BLS] 1976-1994).

Other Explanatory Variables

-To capture omitted cross-sectional and interterporal influences, we
included state binary variables and a time trend. To conserve space, coef—
ficients and standard errors on the interogpt, state binary variables, and
the Voluntary Effort (only included in analysis that spanned the 1970s
but not presented because itisno longer of policy interest) are not pre—
sented in the tables shown here.1L To allow us to distinguish between
gort- and long-run influences on explanatory variables, we included

10. Unfortunately, analogous data on PPO enrollments were not sufficiently reliable to use
in our analysis because of changes in definitions over time. HMO share is not a perfect mea-
sure of price competition insofar as it does not take into account the nature of plans offered (e.g.,
group model versus independent practice association) or the aggressiveness of purchasers in the
market, which strongly influences the degree towhich HMO presence actually affects competi-
tion and hospital costs (Robinson 1995; Zwanziger and Melnick 1996). Despite its limitations,
HMO share has been shown to be related to price (premium) levels in two different studies
(Wholey, Feldman, and Christianson 1995; Feldstein and Wickizer 1995), so in the absence of
a better measure, we feel justified in using it.

11 The Voluntary Effort was a voluntary cost-containment effort promoted by the Ameri-
can Hospital Association to diminish support for President Carter's proposed price controls on
hospitals. This effort began in December 1977 and lasted until about 1980 (Sloan 1983).
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lagged dependent variables. The aoefficient on the dependent variable is
interpretable as one minus the fraction of the gap between the actual and
the equilibriun value of the dependent variable that isclosed in ayear
(). Thus, ifthe coefficient were 8, 2 of the gap would be closed annu—
ally. To dotain the long-run influence, the coefficient on an explanatory
variable isdivided by

Functional Form

With the exception of the HM O share equation, al dependent variables
were expressed in natural logarithm form, as were the variables in the
other explanatory variables category; all other explanatory variables
were entered lirearly. Since there were an appreciable number of obser—
vations with no HMOs (about one hundred), we estimated the HM O
share equation in linear form.

Results
Effects of Certificate-of-Need Laws

Certificate-of-need laws had no effect on total personal health expendi —
tures per capita or on per capita spending on physicians’ services (Table
D). For spending on acute care, mature CON had a negative impact that
was statistically sighificatt at the five percent leel. The long-run effect
of mature CON was an almost five-percent reduction in per capita acute
care expenditures, which includes ambulatory care as well as hospital
expenditures. However, we were unable to detect a statastically sighirfi—
cant effect of removing CON on tkese same expenditures. Surprisingly,
in view of this finding, mature CON did not have a statistically signifi—
cant effect in reducing hospital spending, aqd in this regression, the coef—
Ticiet on the variable CON lifted has a negative sign (statistically sig—
nificait at the 10 percent leel).

For Medicare expenditures, the only statistically significait CON
coefficients have positive sigs. A positive signon CON  Iifted suggests
asurge inPartA (1., hospital expenses), but the positive sign on mature
CON inthe Part B regression suggests that physicians” services may
have substituted for hospital care when the latterwas constrained.

On the whole, the section 1122 program seems to have been effective
in containing assts. Negative and statistically significant coefficients
were obtained in most regressions, But strangely, not in the regression



Table 1 x Expenditures on Acute Care Services

Medical Spftnding/Pop. (HCFA)

Total * Acute Hospital  Physician
Spending  Spending Spending  Spending

CERTIFICATE-OF-NEED
REGULATION

Section 1122 -0121* -018b -001 -029'
(.005) (. 007) (.0105 (. 0151
Young CON 006 000 -000
(.006) (. 0072) (.010) (.015)
Mature CON -,004 -,009 -,005 004
(.003) (.004) (.006) (.009)
CON Lifted -,004 - 006 -010° 003
(.003) (.004) (.006) (.009)
HOSPITAL RATE-SETTING
Prospective Payment 042" 018 091" 103b
System (PPS) . (.016) (022) (.031L (.045)
Young Mandatory Prospective  -.038" -,036¢ -063 -,065
(.015) (.021) (029) (043)
Old Mandatory Prospective - 01K -017° -.022 -027
(.006) (.009) (.012) (.018)
REIMBURSEMENT
Medicaid Share 059= 082° 153 -.039
. (022) (.030) (.042) (.OGSL
Medicare Share - 179° -.204" -.330° -,092
(.017) (.023) (.033) (.047)
COMPETITION
HMO Market Shares 033 Ui} 041 031

(025 (034) (049 (072

Spending Per Medicare Eligible Age 65+

Total

Medicare

049
(029

002
(029)
&
037
(oL)

i)
L
-0732)
(,034)

('1158)
008
(.089)

178
(131)

Part A

-090b

(045

-013
-.008

)
(045)
)

(027
017
(026)

- 401"

(128)

-024

(126)

-101

(059)

(38
124
(.139)

-.330'

(208)

Part B

&
(06
163)
(039)
143"
(039)

('%gg)
5
052
(.075)

&
246
(193)

420
295)
ow

vasB(]



Table I Continued

Mediical Soending/Pop. (HCFA) Sperding Rer Medicare Higible Age 65+
Total Acute Hoegoital Prysician To_lal
Seding  Sperding Seerding Speerding Medicare PartA FatB
AREA CHARACTERISTICS
i (0B -.0e an Ob -9 -.163¢ -.513¢
e e (012) (016) (023) (034) (CE) (g) (Jéﬂ)‘
( 016) ( Cﬂ) ( OID ( 044) ( CB‘D (-129)‘ ( 183)
Al Fhysicias -0 34
( 026) € 033) ( 046) ( 057) ( 13) _(—11237) (272)
X (cm * (ozs) (039) (cw) (m) 12 (ze)
Dersity -.087 -112 -7
aB (—Cﬂ) ( 033) ( 0@ ( CEB) (12D (18t
SavieeWage (075K 05” N 23D -.0683
(01-3) (€0/3) (@ (OB) (OKD (@03)) (@52
OTHER
(0?2) @ (033) (05) ,(034) (8114) (g
e (CDZ) @ (CIB) (CIB) (CD4) €419 (@»
i & @ - » w
RO 4;? 208 136 770 1209 536 25
N 623 623 623 623 623 623

“ Significant at tlie | percent level (two-tail test).
bSignificant at the 5 percent level (two-tail test),
cSignificant at the 10 percent level (two-tail test).
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for total hospital spe_nde. The largest neg%ative effect was for Medicare
Part A, which was directly affected by section 1122 controls. .

Mature CON reduced ed supply by two percent (long-run effect).
However, it raised hospital expense per adg,uste_d_ patient day and per
admission, and also increased hospital profitability (Table 2). Llftln%
CON had no |.mPact on any of these dependent variables. Section 112
lowered hoslmta profits, bt the magnitude of this effect appears to be
|mk)/||au5|bl% arge. o

ature CON or its removal had no effect on diffusion of technology
such as open-heart surgery unite «rgan transplant units, or ambulatory
sur?ery units (Table 3). Ava||abmc?/ of organ transplant units rose imme-
diately after the |mﬁlem_ent_at|on of CON, hut this result could reflect the
low number of such units in most states. Pre-CON was not included in
any of the technology rec_1re35|ons, and young CON was not included in
the regressions for ambulatory surgery, because there were no “young”
programs during the observational periods for this analysis.

oth mature CON and CON lifted had positive influences on the for-
profit share of the hoswtal market (Table 4). Ifa policy objective of retain-
Ing CON s to kee," the for-profit market share in check, the empirical
evidence, if anything, suggests that CON has the opposite effect.

Holding other factors constant, none of the CON variables affected
HMO market share; however, the signs on the statistically insignificant
coefficients are ne%atlve, suggesting that CON may have |mﬁeded HMO
-growth. Section 1122 had significantly positive effects on the for-profit
share and a positive but insignificant éffect on the HMO share.

In an alternative specification of CON, not shown, we examined whether
our flndln%s would persist once we had accounted for differences in strin-
gency of CON across different states. The simplest way of measuring
stringency is in terms of thresholds for covera?e. States with high thresh-
olds have less stringent programs insofar as ew_erf)rOJects would gual-
ify for review. We analyzed thresholds for capital and m_aLor medical
equipment separately, and found very few instances in which these had
an impact on the many measures examined. States with high capital
thresholds (i.e., with less stringent CON) had lower Part B Medicare
spending than did states with no CON. _ _

When stnnPency was defined in terms of the Lewin-ICF categories
described earfier, we found that stater, with limited CON had worse
results than states with no CON. Limited CON states had higher hospi-
tal spending per capita and higher Medicare Part B spendm? loer Person
over age sixty-five. For stringent CON, the effect on hospifal spending
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was not observed. However, in these states too, Part B spending was
comparatively hig|

Hospital Rate-Setting

Youn_% state hospital rate-setting programs reduced the rate of growth in
hospital expenditures overall, and thereby lowered growth rates in both
acute care sFendm% and total spending on personal fiealth care services
as well 1(Tab e 1). The magznlt_ude of effects was lower for the mature pro-
grams. There were no statistically significant effects on expenditures for
physicians' services. For Medicare, the mature programs had a stronger
effect on hosplta_l spending and on total spendlng. tate rate-setting had
no statlstlcal_y significant effects on hospital bed supply, intensity, hos-
P’Ital profitability (Table 2), or on diffusion of technology with the excep-
lon of organ transplant units (Table 3). _

Although PPS reduced Medicare expenditures through its effect on
Part A exRendltures, it seems to have had a positive effect on spending
overall, These effects are not attributable to a secular trend in expendi-
tures since we included a time trend as a separate explanatory variable,
In contrast to state hospital rate-setting, PPS was negatively related to
expense per adjusted admission, to expense Per patient day, and to for-
Eroflt hospital market share, but was positively related to the HMO mar-
et share (Table 4).

M

Price Com petition

Holding other factors constant, the HMO market share was associated
with lower hospital bed supply, lower expense per adjusted admission,
and lower diffusion of open-heart surgeg units, but with Hreater diffu-
sion of organ transplant units. For expenditures, only the efiect of HMO
share on Part A expenditures is negative and statistically significant at
the 10 percent level or better, We split the sample between the periods
1988 and before and 1989 and after ﬁes_ults not presented). The negative
effects of HMO share on Part A Medicare, on diffusion of open heart
units, and on the number of hospital beds were statistically significant for
the earlier but not for the later Penod. The HMO coefficient on profit was
negative and statistically su%nl icant at the 10 percent level for the earlier

period, but was insignificant for the latter.
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Table 2 Hospital Beds, "Intensity," and Profitability

CERTIFICATE-OF-NEED
REGULATION

Section 1122

Pre-CON

Young CON

Mature CON

CON Lifted

HOSPITAL RATE-SETTING

Prospective Payment
System (PPS)

Young Mandatory Prospective

Old Mandatory Prospective

REIMBURSEMENT
_ Medicaid Share
*

Medicare Share

COMPETITION
HMO Market Shares

AREA CHARACTERISTICS
Income Per Capita

General Practitioner
All Physicians

Elderly

Beds per

1,000

Population

-.0004
(008)
-.002
(.006)
-.007
(.006)
-008=
(004)
002
(005)

-095*
(025)
-005
(018)
006
(010)

129"
(037)
-003
(023)

-111*
(041)

-044b
(018)
042b
(017)
215"
(029)
100
(.026)

Intensity
Expense per  Expense per
Adjusted Adjusted
Patient Day ~ Admission
-.007 -.002
(012) (.009)
007 .003
(.009) (.007)
.006 .007
(.008) (.006)
011 .010»
(.006) (.005)
-001 .004
(.008) (.006)
-.125¢ -.105"
(.035) (.027)
027 .038'
(.026) (.020)
-003 .005
(014) (011)
.081' 176
(.053) (041)
A71¢ 049’
(.034) (.026)
-.003 -.186"
(-04 (045)
021 .004
(.025) (.019)
032 .026
(.024) (019)
-.002 .097¢
(.044) (.033)
-019 -.070b
(.036) (.028)

Hospital
Profits

-272b
(130)
263"
(101)
256"
(093)
153b
(.069)
018
(.085)

-395
(400)
-130
(:382)
157
(173)

-.689
(613)
2.020"
(:388)

-.897'
(.604)

-019
(.306)
-.062
(.:290)
-1.0967
(469)
-.268
(414)



Conover and Sloan « Removing Certificate-of-Need Regulations 469

Table 2 Continued
Intensity
Beds per Expense per Expense per

1,000 Adjusted Adjusted  Hospital
Population  Patient Day = Admission  Profits

Density -024 -.005 066" -125
(.020) (:029) (.022) (312)
Service Wage -.032' 124 .032' 1175
(.020) (.028) (022) (:320)
OTHER
Lagged Dependent 616" .803" . .801" 318*
(021) (023) (021) (:033)
Time -007» .009" 006= 075"
(.001) (.002) (.001) (017)
R2 .986 986 990 621
R2(C) 985 984 989 586
F 818 802 1178 18
N 863 863 863 S18

" Significant at the 1 percent level (two-tail test).
bSignificant at the 5 0percent level (two-tail test
cSignificant at the 10 percent level (two-tail test).

Discussion

The major findings about CON can be summarized as follows: first, we
found no surge in expenditures after CON was lifted; second, despite a sta-
t|st|_caI|Y significant reduction by mature P_rogr_ams on acute spending per
capita, there was no corresponding reduction in total per capita spending
(apparently due to offsetting expenditures on nonhospital services).
mpirical analysis of CON Is an old topic. What is new or relatively
new anout our analysis is the research onthe effects of lifting CON, the
broad range of cost-related outcomes of CON studied, and the analysis
of CON and other factors on a recently released data base of personal
health care expenditures and their com?\‘onents_. Particularly given the
long history of empirical analysis of CON, it is important to review our
evidence in'the context of past research. A scorecard of previous studies
of the effects of CON is shown in Table 5. Overall, the record for CON
8 a cost-containment mechanism aP_pe_ars to be mixed at best. If any-
thing, our results provide slight optimism for CON's cost-containing
potential relative to some other studies. _ _
To date, only one. other study has used the HCFA per capita spending
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Table 3 Diffusion of Technology

CERTIFICATE-OF-NEED
REGULATION
Section 1122

Young CON
Mature CON
CON Lifted
HOSPITAL RATE-SETTING
Prospective Payment
System (PPS)
Young Mandatory Prospective

Old Mandatory Prospective

REIMBURSEMENT
Medicaid Share

Medicare Share

.COMPETITION
HMO Market Shares

AREA CHARACTERISTICS
Income Per Capita

General Practitioner
All Physicians
Elderly

Density

Service Wage

Open Heart

Units/

Million

-.069¢
(046)
-005
(046)
-009
(027)
022
(027)

405"
(-140)
-.082
(128)

-031
(054)

181
(190)
-.334"
(146)

- 495"
(228)

044
(101)
33%
(133)
299"
(:197)
-023
(174)
-117
(133)
060
(113)

Organ

Transplant
Units/Million

-.084
(128)
235"
(141)
-071
(078)
019
(074)

-278
(407)
-1.427¢
(:345)
.050
(146)

-1,22b
(556)
669
(418)

2351"
(645)

144
(:300)
o7l
(469)
236
(615)
416
(.560)
-253
(416)
- 755"
(:345)

Hospital- Total
based Units/  Units/
Million Million
001 .005
(.022) (.025)
() )
) )
.007 012
(.015) (017)
.007 021
(012) (013)
.206" 155’
(.073) (.081)
.009 .085
(.095) (.106)
022 034
(.028) (.031)
-.063 -.003
(.1102) (113)
-022 023
(.095) (.105)
-.050 149
(118) (128)
-136" -113'
(.056) (.062)
025 -.109
(.078) (.087)
-.043 -.025
(.099) (.109)
278" -001
(.099) (.108)
-216“ .066
(.070) (.076)
041 .080
(.059) (.065)
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Table 3 Continued

Open Heart Organ Hospital- Total
Units/ Transplant  based Units/  Units/
Million Units/Million Million Million
OTHER
Lagged Dependent 543 409" AT 639"
(:036) (:039) (:043) (.038)
Time .006 .036b -.012* .00001
(.006) (017) (.003) (.003)
R2 931 750 988 981
RAC) 922 716 986 979
F 12 22 532 337
N 617 541 479 479

1Significant at the 1 percent level (two-tail test).
bSignificant at the 5 percent level (two-tail test).
cSignificant at the 10 percent level (two-tail test).

data to assess the impact of CON. Examining data through 1982, Lan-
ning, Morrisey, and Ohsfeldt (1991) found that after controlling for the
fact that ger capita spending was significantly different in states which
adopted CON early, CON was associated with a 20.6 percent increase in
hospital spending and a nine percent increase in spending on other health
care. The net |mfoact was a 13.6 percent increase in per capita spenqu
on personal health care services. U5|_ng1 data derived from the annua
Hospital Statistics ON Per capita hospital spending through 1990 (AHA
1977-1994) and a method that accounted for endogeneity of CON,
Antel, Ohsfeldt, and Becker (1995jhreported that CON had no impact on
this form of spendm% although they found that section 1122 reduced
hosP1|_ta| spending. Without controlling for the endogeneity of CON, the
coefficient on the CON variable was negative but very small, with a
t-ratio of -.47. Taking account of _endqgenelt}/, the coefficient on CON
became Posmve and statistically significant at the 10 percent level. It is
noteworthy that exphmtlY accounting for CON's endogeneity made it
acpé)ear to perform iess well. Salkever and Bice (1976) found no’impact of

N on total hospital operating costs per capita. Likewise, an earlier
stucy by the Federal Trade Commission found that CON'had no impact
on hospital costs, but also found that section 1122 had a negative influ-
ence (Sherman 1988). By contrast, in our study, neither mature CON nor
section 1122 had an'impact on this type of expenditure, although both
were associated with lower growth in"acute care spending.



M

472 Journal of Health Politics, Policy and Law

Table 4 Industry Organization
For-Protit Share of Beds

CERTIFICATE-OF-NEED
REGULATION

Section 1122

Pre-CON

Young CON

Mature CON

CON Lifted

HOSPITAL RATE-SETTING

Prospective Payment System (PPS)

Young Mandatory Prospective
Old Mandatory Prospective

REIMBURSEMENT
Medicaid Share

Medicare Share

COMPETITION
HMO Market Shares

AREA CHARACTERISTICS
Income Per Capita

General Practitioner
All Physicians
Elderly

Density

Service Wage

211b
(.101)

(115)
149
(.108)
120¢
(.064)
13%
(059)

-.800b
(:364)
369
(578)

-195

(157)

329
(420)
51%
(:320)

255
(:589)

.289
(-243)
751"
(263)

016
(370)
(352

.003
(-248)
-700b
(294)

HMO Market Share

436
(:364)
-279
(312)
-176
(.285)
-155
(213)
-335
(234)

1357
(1154)
o971
(875)
341
(444)

938
(1575)
3.837"
(1.008)

)
)

0001=

(.0001)
-075"
(024)
-1.247"
(311)
035"
(053)
-0002

(.0006)
012
(004)
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Table 4 Continued

For-Profit Share of Beds HMO Market Share

OTHER
Lagged Dependent .585* 879"

(.039) (019)
Time 016 038

(.013) (.028)
R2 961 976
R2AC) 955 974
F 14 463
N 456 815

ignificant at the 1 percent le«cl (two-tail test).
bSignificant at the 5 percent level (two-tail test).
cSignificant at the 10 percent level (two-tail lest),

In our analysis, adoption of CON was certainly exogenous, but elimi-
nating CON may have been endogenous; that is, it was more likely to
have occurred in states where legislatures perceived that cost increases
were under control without relying on CON. To ascertain whether this
was so, we specified CON lifted and the lagged dependent variable as
endoPenous variables. Instrumental variables excluded from the main
equations were the Blue Cross-Blue Shield market share; share of gov-
ernment hospital beds; population; and values of these variables lagged
one year. CON lifted, specified as a endo%enous variable, had either no
effect or a more negative impact on cost than when the variable was
assumed to he exogenous. If the above argument held, one would have
exgected CON lifted to have had a more positive effect on cost when
CON lifted was specified to be endogenous.

Further, in analysis not presented, we used a method developed by
Hatanaka (1974) o correct for autocorrelated error terms in a pooled
time series cross-section. We found some.autocorrelation, both negative
and positive, but the correction had only minor effects on our results.

Two newer studies b% Lewin-ICF (Lewin-ICF and Alpha Center 1991,
Lewin-ICF 1992a) took account of differences in CON stringenc and
found that CON had a negative impact on hospital costs. This evidence
conflicts with ours, since, after accounting for stringency, we did not find
that CON had a greater cost-constraining influence. On balance, we believe
our results merit more confidence since we controlled for many more
influences other than CON. . _

We found that mature CON reduced hospital bed supply per capita



474 Journal of Health Politics, Policy and Law

Table 5 Empirical Studies of the Impact of CON on Hospital Costs

_ Number of Studies Showing:
Major Impact Deci.”se No Effect Increase

Health Spending
Spending per capita 0 0 1

Hospital expenses per resident 0 3 2

Total hospital costs 2 1 0
Supply/Utilization

Hospital capital expenditures 2 5 2

Hospital bed supply 2 3 1

Admissions per 1,000 0 2 0
Intensity

Cost per patient day 2 1 2

Average length of stay 0 2 0

Cost per admission 0 2 6
Resource Mix

Assets per bed 0 3 1

Labor use per bed 0 1 1
Market Structure

For-profit share of beds 1 3 1

Public share of beds 1 0 0

population, but could detect no increase in bed supply following removal
of CON, The magnitude of the reduction we detected was small— two
"percent from mature CON. Using an estimate from Ginsburg and Koretz
(1983) that a | percent reduction in bed supply results in‘a .4 percent
decline in admissions {the predicted reduction in admissions), the 2 per-
cent reduction in supply translates into less than a 1 percent reduction in
admissions, For this reason, it may not be _surpns!nq that we show only a
minor (statistically insignificant) decline in hospital spending. _
One of the earliest studies of CON found that CON reduced hospital
bed sug éy but also led to increased investment per bed (Salkever and
Bice 1976, 1979). The result was no net savmrg on capital expenditures
overall— simply a diversion of spending away from beds into other types
of capital e(1U|pment that, due to less precise standards forjudging rieed,
was less well controlled. Sloan and S e|nwa|d_(1980b% also found a com-
pensatory response to CON regulation, but it took the form of higher
gpendlng on lahor rather than greater investment in other forms of capital.
ince then, most studies have found that CON had no detectable impact
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on hospital bed supply (Eastaugh 1982; Ashby 1984; Lewin-VHI 1995) or
on hospital capital sgendln gP -US 1980; Eastaugh 1982; Begley, Schoe-
man, and Traxler 1982; Ashoy 1984: Wedig, Hassan, and Sloan 1989%._ In
fact, only two studies since the landmark study by Salkever and Bice
f1976) found evidence that CON reduces bed supply (Joskow 1980: Beg-
ey, Schoeman, and Traxler 1982). Whether the true effect of CON Is
shghtly negative or not, there are certainly better ways to control hospital
bed supply; in particular by promoting HMO growth. The effect of HMO
share on bed supply inour analysis was over ten times that of mature CON.

We found that, mature CON increased cost per adjusted patient day and
per admission. The mechanism is presumably that cost-increasing invest-
ments are unconstrained or, as Sloan and Steinwald found, there IS a com-
pensatory response in use of labor, and as a consequence there is an
Increase In operating costs. Many g_rewous studies have reported results
consistent with ours%Salkever and Bice 1979; Sloan and Stenwald 1980a;
Sloan 1981; Farley and Kell¥ 1985; Noether 1988; Anderson et al. 1989;
Lewm-ICF and Alpha Center 1991: and Antel, Ohsfeldt, and Becker
1995). Fewer have found no impact (Sloan 1983 Lewin-VH| 1995?.

_In‘this study, the now-defunct section 1122 program had no effect on
either cost measure, a result consistent with Antel, Ohsfeldt, and Becker
1995; however, Noether (19882 reported that section 1122 reduced cost
per admission by seven percent. _ _

We revie. ed elﬂht previous studies that examined the impact of CON
on diffusion of tec nolog%/. In nearly seventy separate tests of the relation-
ship between CON and the rate or"extent of diffusion contained in these
studlies, only about one-third found that CON retards diffusion; a few, like
our result for organ transplant units, found that CON accelerates diffusion,
but the majority found no effect in either direction. None dealt with ambu-
latory surgery units; we found that CON'had no effect on their diffusion.

Taken at face value, these studies suggest that CON appears to have
slowed diffusion of the following t_echnolo%les: hospital-based cardiac
catheterization units, CAT-scan units, and MRI units (Lewin-ICF and
Alpha Center 1991); open-heart surgery units (Russell 1979; Lewin-ICF
and Alpha Center 19 1?; hip arthroplastY and morbid obesity surgery
(Sloan et al. 1986); cobalt therapy (Russell 1979); and nonhospital-based
renal dialysis (Ford and Kaserman 1993). o

Yet, for the following reasons, even these favorable findings do not
provide unambiguous suEport foivthe view that CON retards diffusion of
exRenswe technologies. First, there are_confllctmg results. For example,
although Lewin-ICF (1992a and Lewin-ICF and Alpha Center 1991)
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found that CON reduced diffusion of MRIs, Teplensky et al. (1995)
reported that more stringent CON policies caused an increase in diffu-
sion of such units. Second, some results are counterintuitive. For exam-
ple, Sloan et al. (1986) reported that CON had no impact on diffusion of
coronary bypass graft surgery (CABG) units, a result consistent with the
fmdmgs reported here. However, the same analysis showed that CON
slowed diffusion of hip arthroplasty and morbid dbesity su‘r:ger . The lat-
ter procedures were not subject to CON review, whereas CABG is sub-
ject to review in the vast majority of states with CON. Further, explicit
?wdelmes for review had heen developed by the agency responsible for
ederal oversight cf state CON programs. N such quidelines existed for
the other types of surgery.

There has been comparatively little research on the effect of CON on
market structure, Concerns have been expressed that, absent CON, there
will be a flood of for-profit entrants. However, the limited empirical evi-
dence suggests no differential effect of CON on for-prefit hospitals (Sloan
and Steinwald 1980b{. Using a time series of state cross-sections, Wedig,
Hassan, and Sloan (1989) showed that the for-profit market share was
unrelated to CON. In the current study, we found that mature CON stim-
ulated growth of the for-profit hospital market share, and holding other
factors constant, that the share was higher during the immediate period
after CON was lifted. Rather than conﬂrr_mng the fears of those who
favor retaining CON, our result for CON lifted could reflect a spillover
- from mature CON. This explanation seems especially likely, given the
result for mature CON. _ o

QOur fmdm? that CON had neggative, aloeit |n3|ﬂn|f|cant effects on HMO
market penetration could reflect endogeneity, although this should have
been handled by our fixed-effects analysis. That is, states with low HMO
market shares may be reluctant to lift CON. We examined HMO market
shares in the year that states lifted CON. The){ ranged from a high 0f24.0
gercent for California to lows of 1 percent or Tess for Idaho, New Mexico,

outh Dakota, and Wyoming. Preferred provider organization (PPO) pen-
etration was also very low in these states (unpublished data from' the
American Medical Care and Review Association). Clearle, these states had
something other than the presence of high HMO or P O_Penetrauon in
mind when the?]/ dropped CON. In many of the states that litted CON, the
HMO market share Was below the national mean. In al of the states, there
has been appreciable growth in mana?ed care since they dropﬁe_d CON.

Unlike research in'many areas of health policy, research into CON
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effects on acute care costs provides a rather clear answer. CON has not
succeeded in cost containment. Other cost-containment programs appear
to work better, but even they aﬁpear to have lost their effectiveness as
they matured. Certainly, from the re?ressmn results presented here and
from the descriptive evidence we analyzed but have not reported, there is
no reason to fear an expenditure surge after CON laws were lifted. But
might CON laws be retained for other reasons? o

ight CON improve quality of care? It might do this in at least two
ways— first, by assuring adequate patient volume and second, b{ deny-
ing entry to facilities that lack the capacity to deliver high-quality care.
There is substantial evidence for one aspect of the former, but no *hard”
Informatic” on the latter. S _

Luft etal. (1990) compiled an extensive review of the literature on the
volume-outcome relationship that we supplemented with our own review
of research published in the 1990s. More than one hundred studies have
examined the relationship between hospital volume and outcomes, either
mortality or complication rates (e.%., Infection rates, rates of reopera-
tion), excessive lengths of stay, or other indicators of Panent health sta-
tus. Although the underlying mechanism is not understood, most studies
show higher rates of good outcomes in higher volume facilities. By con-
trast, there are far fe","r studies of the relationship between physician
volume and outcomes, and for reasons that are also not well understood,
the link between volume and outcomes is less clear. _

I the rela.ionship between h03ﬁ|ta| volume and outcomes is accepted
as valid, the guesnon remains whether or not CON increases volume.
Only one study has assessed the effect of CON on outcomes dlrectlg.
Analgzmg data from nearly 1,000 hospitals, Shortell and Hughes (198 %
found that states with more strm%_en CON Poljmes or more stringen
hosPnaI rate-setting experienced |Cgher mortality rates. Although this
analysis would suggest that lifting CON may result in favorable effects
on mortality, such an inference would be having it both ways. Given that
there appears to be no surge in costs following removal of CON, nor much
if any effect of mature or stringent CON on hospital costs, nor much if
any éffect on diffusion of technology, why CON should have anagverse
|mEact on mortality defies explanation.

_maIIy there 1S the potential impact of CON on access. The 1974
National Health Planning and Resources Development Act, which man-
dated that states have CON, contained several provisions designed to
promote better access to care. For example, consumer members were



478 Journal of Health Politics, Policy and Law

[
1368). . {0 adar
of low-income persons was subject to challenge at a public hearing.

There is a paucity of empirical studies of effects of CON on access to
acute care services. One study conducted in Florida reported that a hos-
pital's sucoess in obtalnln%C N approval was con3|stent||__y related to the
amount of |nd|g?ent_care that it provided (SCampbell_and ournier 1993),
A st_udY of California hosPltals ound evidence consistent with the hypo-
thesis that hospital requlators reward large uncompensated care pro-
viders with profitahle CON licenses, although no CON variables were
actually used in estimating the amount of uncompensated care given by
providers (Campbell and Ahem 1993 _

Even thou?_h this information is suggestive, it is difficult to use it as a
basis for con mumtfx to support CON. First, it only applies to two states.
Second, there must be more efficient ways to promote access than con-
ferring monopoly franchises on facilities. Efforts to promote access are
likely to be more productive if they are focused on Brlmary care Pro-
viders. Lack of adequate and timely prlm_arY_ care has been found to lead
t0 asuﬁnmcant_ number of avoidable hoswta izations &Bnllngs etal. 1993)

Earlier studies were more favorable than ours to other re?ulaton' pro-
grams such as PPS and state hospital rate-settln% relative to CON. It is
not that CON has become more effective, but rather that the other pro-
grams became worse performers in terms of cost containment as the pro-
vider community became more familiar with them,

e%uired to outnumber provider members on local planning boards (Sloan
]9 8). Also, any Health Systems Ag[enc plan that failed to address needs

Conclusion

Our empirical analysis of effects of CON on costs revealed that, at best,
CON has had a modest cost-containing influence on hospital and other
acute care services. We found no evidence for a sugge in acquisition of
new facilities or in costs following removal of CON. States that lifted
CON did not experience a rise in sper]dm% on hospital and physicians
services relative to those that retained it. The conclusion of lack of surge
even holds for facilities such as ambulatory surgery units that have exRe-
rienced substantial growth in recent years. It is doubtful that CON has
had much of a positive or negative influence on quality of care. CON
may have improved access, hut the empirical evidence for this is quite
Mmeager.
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I am writing inggoostaantoHB 407.  1eliee tre elimirataionof
Gartaficate ofNeed (CON) insraller isolated comunities such as Fairbanks
would have sigirficant lag term conseguences farvedicaid eoerditures
and ulamately forthe aai kbiliity ofessstaal nedical ssrvicss fardll
members ofthese comunirties.

For thepest 27 years, 1 have taugt and dore ressarch inthe areaof
health econamics and healthpolioy at the Universirty ofashington in
Sqttle. Inthattare, 1 have partacipated Innuerous studies of tre
oganization ofreakth carenarkets, and saveral stuoies aimed atevaluating
the Impact of CON geeaifically.  Iwas part oftie study team trat analyzed
proposals o alter Weshington™s CON fathe state legpslature. 1am among
the ressardersworkingwirth the Genter far Studying Heallth Systems
Change InWashington, D.C. totrackdanges inthe healkth care fimarcing
and celinvery systams of 12 communirtiies around the Uninted States. [ vasited
Fairbanks inthe goring of 190, where 1 gave a sessicnon the economics of
health care inrural comunitiies tothe board ofFairenks Memor-ial
Hospital . During thetvisat, and another In September ofF 2000 when 1 spoke
before a meeting of the Alaska Hogprtal and Nursing Home Associatian, 1had
the gquoortuninty to talkwith many members oftie Fairanks healthcare
comunity.

I came fran a disciplirewrth a Baagleliefintre barefits of
aopetitive markets. Honever, my work over the kst three decades hes
covincad me that health care siot lilkepizza.  In tre market fapizza, we
want a good, dhegp pegperoni and sausage, andwe dontworry thet same
pegple ean“taffadeven a dieofplaindesxe. We make aur own csCisias
and pay aut ofour onn podets.  Insmall comunirtiies, ifthe one pizzaplace
goes aut oftsiress, we e sy, butwe ertherbake our own or eat Chinese.
Not so farhealthare. Whille we wartt aur heallth care provicers toqoerate



effraatly, we dontwvalle lov pricssmore than gality and aaikhility. Our
Insurance carpanies pay fa-the heart surgery that our doctor EHiksuswe
ned, andwe (0 care thatour neighbor cantpay farhie dronic disbetes
treatmant.  Htte anlly hospitall intown goes lrd<e, doing our own SUrgery is
not an qoaan.

CGartrhicate ofiNeed isa aatral component ofFhow comunirtiies -
egecially sraller comunities lieRairbanks - assure that competitaon
doesntdisrantle the celicate interdgpedentweb offiracingtrat is
nece -sary to assure the survinal ofessataal medical ssviess.  Hllpataats
and alll payerB paid the Tulll astoftreatnent;, we could ask hospitals o
behave more liepizapadas. But tre raality isthey dont, they cant and
the likelinood tret they everwill issralll. CON doesntprohibit conpetition,
ItjuBtprovaces a prooess throughwhiich comunities canmake descisias
aboutwhen and what kind ofcorpetitionwilll yieldberefits thaet outweigh its
asts.  talloxss comunities tohbe regasible stenards of inportant
comunity ass=ts (treir ogortals), which they - as Inthe case offFairbanks
Memorial Hosprrtal - gererated fuds tolhuld.

Some addrtaaal thoughts toaarsicer-

= Repeal of CON inChiowas follavedby 13 clauesofleel 1
dostetric and newbom saviass, leaving 2 countaeswirthout any
VIS

« Sincergeal, 152 arbulatory Burgery faaliteesand 202 diagostac
1Imaging aaters have been added inChilo, and 16 hospitals heve
clod

= InVirginia, a legsskatne parel recommended celaying the loosaing
of CON antrols because of the estimated $40 millionast of
mairtaining the firarcial vishillity of safety net hospirtals thett
would be requirad Ina copetitive enviromeant

= The amalysis provided by Brian Rogers of Infomeation Insigits is
much too sinplistictobe wseful. His calalatias fooson the
augial ssviass thatwould ke provided by the surgery aater, and
he 1gores the inpact on other hogortall seacss.

= Market etraits canpromise o lorer pricess and offer daerty Gare,
but there 5o mechanism toaforee trelrpronises.  Bqerience In
other settings SUpests that promises are often fargpten.

= \\hile health care faalitiss provice tre ldooratories farnedical
professiaels, gysicias direct the careprocess. Arbullatory
surgery and Imeging ssvicss thatt are owned by ghysicians are ot
neutral aonpetators inthe pizamarket sense because tteir
physiciavoners can directpatiats to treirown faalitees.




= Retaining CON aontrols on nursing homes and psychiatric hogortals
will eccertate the firercial pressures on sole comunity hospirtals
ifcgecity Inthose aress Brestridiedand pataents are placed In
oereral imatiattbeds asa (higer ast) sbstitute. SinceMedicaid
pays lara disagoorticate share ofnursinghome and psychiatric
saviass, this sustituaawillll likely imoreese, rather than ceareese,

Medicaid eqaditures.

Insum, Gartaficate ofiNeed isnot about goverment antroll ofrealthcare. It
Isabout providing aprocess farcomunities toohave a sy intheevolutdan of
the health care celnvary systens that they have financed and thetare an
essataal component ofa comunity S infrastructure. 1urge you tovote
agpinstHB 407, ahilll that s likely 1o raise rather than loner Medicaid
eqaditures, andwhichmay resuitin tre uraelingofAlad@’s health care

systan.

Iwould be pleasad torespond toany q.estias, ertterby telgdore orother
means.

Sincerely,

Carolyn A. Watts, Ph.D.
Professor
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"The Public Benefit in Public Health," Snohomish Health District, July 1989.

"Washington®s Basic Health Plan," American Public Health Association Meetings, October 1989.
Panel Moderator, Employee Benefits Planning Association Annual Meeting, May 1990.
"Measuring the Uninsured," Association for Health Sen/ices Research Meeting, June 1990.
Panel Moderator, American College of Health Executives, June 1991.

"Health Policy Issues of the 1990s," Horizon House, Seattle, WA, October 1991.

"Health Policy and Health Care Reform," SeattleWomen Economists, Seattle, WA, October
1991.

"Issues of Biased Selection inthe Basic Health Plan," School of Public Health, University of
Minnesota, Minneapolis, MN, March 1992.

"The Black Hole Theory: Selection inWashington®s Basic Health Plan," Department of Health
Services, University of Washington, Seattle, WA, April 1992.

"Health Care Reform from the Consumer*®s Perspective, Medical Managers® Association,
Seattle, WA, April 1992.

"Health Care Reform: A Marketing Perspective”, Medical Marketing Association, Seattle, WA,
May 1992.

"Health Policy Lessons from Abroad," University of Puget Sound Health Lawyers Conference,
Seattle, WA, May 1992.

"Health Care Reform: Tempest ina Teapot?", Department of Economics External Steering
Committee, Seattle, WA, May 1992.

"Evaluation Update", Basic Health Plan Advisory Council, Seattle, WA, June 1992.

"The Federal Reserve Board: Health Care Analogy?", Washington State Hospital Association
Board of Directors, Seattle, WA, June 1992.

"Health Care Reform Issues and Altermatives," Washington State Osteopathic Association,
Blaine, WA, June 1992.



"Governor Candidates: Health Care Reform Platforms™ (panel moderator), Patient Accounts

Managers Association, Bellewe, WA, June 1992.
"Health Care Reform: Tempest ina Teapot?'" University of Washington Board of Regents,

Seattle, WA, July 1992.

"Fifty Paths to Reform" Conference sponsored by Indiana University School of Medicine,
Indianapolis, October 1992.

"The Future of Health Care," Virginia Mason Continuing Education Program for Nurses, Seattle,
March 1993.

"Health Care Reform: History and Future™ Conference sponsored by Business and Professional
Irstitute, Seattle, May 1993.

"Health Care Reform: What"s in Store?" Washington Neurological Association of Neurological
Surgeons, Annual Meeting, Chelan, June 1993.

"Revolution, Reform, and Research: The University and the 3R"s," School of Public Health &
Community Medicine Visiting Conmittee, November 10,1993.

"Managed Care inPerspectives: Where Are We and How DidWe Get Here?," Washington
State Chest Conference Lung Day, January 1994, Leavenworth, WA.

"The Future of Health Care Reform," Methow Valley Speaker Series, Winthrop, WA, October
1994

"Health Care and Ecological Economics,’ Lakeside School, Seattle, WA, November 1994.

"Report of the Task Force on Medical Savings Accounts,® Health Services Commission,
Olympia, WA, December 1994.

"Overview of the Performance of the U.S. Health System," with Aaron Katz, Senate Health and
Long Term Care Committee, Olympia, WA, January 1995.

""Lessons from the Basic Health Plan Evaluation,” Group Health Center for Health Studies,
Seattle, WA, March 1995.

"Health Care Economics ina Rural Environment." Fairbanks Memorial Hospital, Fairbanks, AK.
April 1999.

VIDEO PRESENTATIONS
Washington Health Choices video project, Puget Sound Health Systems Agency, 1986.
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PROFESSIONAL ACTIVITIES

CONSULTING

Member of site visit team and proposal review for study of Veterans Administration Hospital,
New Haven, Connecticut, Veterans Adninistration, January 1977.

Project report review for Arthur Andersen study of Hospital Based Physicians, July 1977.
University Hospital Study of Case-Mix Related Costs, 1977-1978.

Department of Social and Health Services, State of Washington, Consultant in Nursing Home
Quit, 1978.

Califomia Heal th Fecilities Commission, 1978-1979.
Health Care Financing Adninistration, Study of Implementation of 223 Limits, 1979.

Development and presentation of ASTI course on rate regulation with Jay Glasser (University of
Texas) and Frank Baker.

Blue Cross of Louisiana, Hospital Classification for Prospective Reimbursement, Summer 1981.

Blue Cross of Louisiana, helped develop hospital classification system for Louisiana hospitals,
Summer 1981.

Commission on Professional and Hospital Activities, Economies of Scale project funded by
Health Care Financing Adninistration, 1982-1983.

Hogan and Hartson, New York State Nursing Home suit, September 1982.
DRG Waiver Proposal, Hospital Council of Northern Califomia, Summer, 1984.

Texas Department of Mental Health and Mental Retardation, Altemative prospective financing
schemes, Winter 1985.

Bennett and Bigelow, Certificate of Need Appeals, 1985.

Office of the State Attorney General, State of Washington, Price fixing in Physician Controlled
Insurance Companies, 1984-85.

Washington State Hospital Association, reimbursemenr regulation issues, 1986.

Overlake Hospital, certificate of need application, 1986.

American Medical Research Review Committee, workshop presentation for national PR O
organizations, Washington, D.C. 1987.

Sisters of Providence, Legislative Strategies Project, 1989.
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Snohomish Health District Public Health Funding Project with Arthur Andersen, 1989.

COMMUNITY SERVICE

Assisted Puget Sound Health Systems Agency on grouping hospitals for planning purposes,
Summer 1980.

Assisted Virginia Mason Hospital to clarify case-mix classification system, Summer 1980.
Group Health Cooperative of Puget Sound, planning committee member, 1980-1981.
Member, Citizens Forecast Committee, Seattle City Ligt, 1982-1983.

The Mason Clinic, Coping with Prospective Payment.

Puget Sound Health Systems Agency, Planning Committee for Conference on Managed Health
Care, 1985.

Washington State Public Health Association, conference program planning committee.
Washington State Legislature, 1985-87:
-, study of the state’ role in public health, Joint Select Committee on Public Health
certificate of need, House of Representatives staff
financing altematives for waste clean-up, Parks and Ecology staff

financing of services for developmental ly disabled children, Department of
Developmental Dissbilities

sunset reviews of midwifery, drugless healers, chiropractors

Chair, Technical Advisory Committee A to the Washington Basic Health Project
Commission

Public Health Policy Task Force, Washington State Senate

Miscel laneous testimony on health policy issues, Washington State Legislature

Prenatal Care Program Evaluation, Office of Parent and Child Health, 1986-87
Washington State Department of Justice Novack Commission on Tort Reform, 1987-88.
Advisory Committee to the Washington Rural Health Committee, Washington State Legislature.

Panel Chair, Health Systems Resources Legislative Conference, December 1987.



Fecilitator, Washington State House of Representatives Conference on Long Term Care, 1987.
Consultant, Legislative Budget Committee Sunset Review of Hospital Cost Commission.

Member, Technical Advisory Committee to Rural Health Policy Commission, Washington State
Legislature, 1988.

Consultant, Department of Labor and Industries, 1989.

Member, Task Force on Medical Savings Accounts, Washington Health Care Commission,
1994.

Consultant, St. Clare Hospital, Lakewood, Wa. 2001.

TEACHING

Executive Program inHealth Adninistration, University of Colorado (Denver), Program

Evaluation Course, 3 credits,
100% responsibility, 25 students, 1989.

Executive Program inHealth Adninistration, University of Colorado (Denver), Health Policy and

Economics Course, 3 credits,
100% responsibility, 15 students, 1991.

Healthcare Management Irstitute, 2-day Health Economics seminar for Mercy Hospital

physicians, San Diego
100% responsibility, 30 students, 1992.

Management Education and Development Series, American College of Medical Practice
Executives, 2 day Health Economics module, Marshfield, WI, November 1994.

Executive Program inHealth Administration, University of Colorado (Denver), Health Policy and
Economics Course, 3 credits, 100% responsibility, 11 students, 1993.

Executive Program in Health Administration, University of Colorado (Denver), Health Policy and
Economics Course, 3 credits, 100% resporsibility, 10 students, 1995.

FUNDED RESEARCH INPROGRESS

‘State Planning Grant on Access to Health Insurance.” Co-investigator. Aaron Katz and Susan
Marquis, Pi’s. $852,829. Washington State Office of Financial Management. July 2001 -

February 2002.
"Cb)gmunity Health Tracking Study.” Co-investigator. Aaron Katz, Pl. $ July 2000 - March



""Home Care Research Inrtiatives Grant: National Study of Home Care -Assisted Living
Connection." Rosalie Kane, Pl. The RobertWood Johnson Foundation, (consultant)

"Multi-State Evaluation ol Dual Eligible Programs." (subcontract) Robert Kane, PI. $ 8,635.
Health Care Financing Administration.

RESEARCH PROPOSALS PENDING

“Insurance Financing of Integrated Medicine.” Co-investigator. Bill Lafferty, PI. Submitted t©
NIH. $1,050,000. July 2001 - June 2004.

FUNDED RESEARCH: COMPLETED PROJECTS

""A Review of Certificate of Need." Aaron Katz, Pl. $50,000. Joint Legislative Audit and Review
Committee. Co-investigator.

"Crime Victims Compensation Program Evaluation,” C.W. Madden and Aaron Katz, Co-PI"s,
$50,000. Washington State Department of Labor and Industries.

"Managed Care Monitoring and Evaluation Project,” C.W. Madden & Robert Crittenden, Co-PI"s,
Interagency agreement with Health Care Authority under Robert Wood Johnson Foundation
Grant, $75,000,12/15/93 -6/15/94

"Health Services Utilization of the Previously Uninsured,” C.W. Madden, P.l. Subcontract to
University of Southern Maine proposal to R.W. Johnson Foundation $540,392.11/91-2/94.

"Issues In Hospital Classification and Reimbursement,’ T.D. Klastorin and C.A. Watts, Co-Pls,
Health Care Financing Administration, $422,223,1981.

"A Study to Develop and Test Measures of Case Mix Complexity for Hospitals™, T.D. Klastorin
and C.A. Watts, Co-PI"s, (subcontract to CPHA) Health Care Financing Administration, $50,000,

1980.
"A Randomized Trial of Liaison Psychiatry in Primary Care,” 10% (NIMH, economist)

"Health Insurance forthe Low Income: An Evaluation,” C.W. Madden, P.l. $1.2 million2 1/2
years, funded by NCHSR.

"Economic Analysis of Proposed Water Quality Standards,” IPPM, $20,000, 5% economist,
funded by Washington Department of Ecology.

"Evaluations of Sound Care Plan, Washington Department of Social and Health Services,
$81,000,1989 and 1991, C.W. Madden, P.L.

"Evaluation of Community Access Program,” Washington Department of Social & Health
Services, $110,000,1991. C.W. Madden, P.L.

"Evaluation of KPS Waiver Program™, C.W. Madden, PI, Washington Department of Social and



Health Services, $56,962,1993.
""Sun Valley Forum," Robert Wood Johnson Foundation, $80,000,2/92-9/92.

"Health Care Cost Commission," $79,000, State of Washington and Hemy J. Kaiser Foundation,
6/90-12/92.

"Evaluation of Selective Contracting Program,” Washington Department of Social and Health
Services, $55,663,2/92-8/92

"The Cost of Foodborne Disease," C.W. Madden, P.l., $25,000, USDA.

"Health Insurance for the Low Income: Competing Renewal,” C_.W. Madden P.l., $1.2 million
(direct), 2 1/2 years, AHCPR, (3/91-9/93).

"Medical Risk Distribution Among Competing Health Plans,” C.W. Madden and Margaret
Stanley, Co-PI"s, $650,000, RobertWood Johnson Foundation. 11/1/93 -8/31/9.

"Healthy Options Statewide Evaluation," Aaron Katz, Pl., 3% investigator, Washington
Department of Social and Health Services, $148,419,2/1/95-6/30/95.

"An Evaluation of Medicaid Extension Demonstration in3 states, (subcontract to Health
Economics Research),” C.W. Madden, PI, Health Care Financing Administration, $228,210

(total $1,425,000), October 1992 -September 1997.

"Evaluation of the Worker*s Compensation Managed Care Pilot Project,” Tom Wickizer, PI, 5%
investigator, Washington Department of Labor and Industries, $347,145, 8/15/94-3/31/%.

"Effects of Physician Compensation on Physician Behavior," Doug Conrad, PI, 10% investigator,
RobertWood Johnson Foundation, $624,048,2/1/95-10/31/9.

"Community Snapshots," Aaron Katz, Pl., 10% investigator, Robert Wood Johnson Foundation,
$167,613, 2/1/95-9/30/9%5.

"Washington State Health Services Commission," Aaron Katz, PI, 3% investigator, $15,000,
4/1/94-6/30/9%5.

"An Evaluation of Medicaid Extension Demonstration in 3 states, (subcontract to Health
Economics Research),"” C.W. Madden, PI, Health Care Financing Adninistration, $228,210 (total

$1,425,000) October 1992-September 1997.

"Hospital Diversion and Use of Psychiatric Hospitals,"” J. Semke PI, 1% consultant, NIMH, 10/93-
9/%8.

"Implementation of Diagnostic Risk Adjustment inan Employed Population,” C.W.Madden, PI
(25%), RobertWood Johnson Foundation, $1,053,719, 8/1/95-12/31/97.

"Health Status Based Risk Adjustment fora Medicaid SSI Population™, C.W. Madden, PI. (10%),



Robert Wood Johnson Foundation, $89,604, 8/1/96-7/31/97.

"Using the CCHC Classification to Assess Health Status for Risk Adjustment."” C.W. Madden, PI.
$24,161. Children™s Hospital and Medical Center.

"Use of CCCHC forRisk Adjustment of Capitation Payments." C.W. Madden, Pl. $59,990.
Center for Health Care Strategies.

UNIVERSITY SERVICE

Altermate, Committee on Legislative Affairs, 1988

Altermate, Graduate Program Coordinator, 1989

Faculty Senate representative, 1985-87

Chair, Ad Hoc Committee for Establishing Criteria for Progress of Research Associates, July
1988.

Chair, MHA Program Director Selection Committee 1990

Member, Faculty Affairs Committee, Graduate School of Public  Affairs, 1989-90.

Member, Committee to Evaluate Health Services Chairman, 1989-90.

Member, Department of Health Services Curriculum Committee, 1990-91.

Member, Social Services Gateway Committee, Graduate School of Public Affairs, 1990-1994.
Member, MHA Birthday Party Planning Committee, 1991-92.

Member, Health Economics Committee Field Exam, 1992

Member, School of Public Health and Community Medicine Promotion and Tenure (Faculty
Affairs) Committee, 1992-1994.

Member, Search Committee for Chair of Department of Health Sen/ices. 1994.

Chair, Task Force on MHA Policy Curriculum, 1995.
Member, Advisory Committee of the Center for Medical Education Research, 1995.
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VALLEY

MEMO
TO: Rep itative Fred Dyson, Chair, House HESS Committee

FROM: "“George Larson, CEO, Valley Hospital Association

RE: Your questions regarding Valley Hospital rates and not-for-profit status

Per ¥_our questions to Elizabeth Ripley, Valley Hospital spokesperson, at the March 28 HESS conumivee
meeting, please consider the following response. In your first question, you asked if a level playing field
were possible when for-profit healthcare institutions pay taxes and not-for-Broﬂt_hospnals donot. Asa
not-for-profit hospital association, VHA feels a great obligation to provide benefit to the community that
exceeds the amount VHA would have paid in loCal, state and federal taxes.

Community benefit can be measured by the hundreds of thousands of dollars VHA contributes in -~
“Charity care” to those who cannot afford to pay for services rendered. The Mat-Su community benefits
from thie substantial monies VVHA writes off in uncollectabie accounts, discounts, and adjustments that
number in the millions of dollars annually. VHA provides many services like health education and
promotion, for which reimbursement does not equal the cost to provide those services.

We invest 10% of our net revenues in excess of expenses back into the Mat-Su Borough community
through qur Healthy Communities Program. This Healthy Communities Program makes small
community %ants o local organizations and funds programs throu?h_out the Mat-Su Borough that help
to raise health status of Valley resicents. Nationwide, most hospitals invest less than one-percent back

into the community, and Valley Hospital has been recognized for its leadership in this |
analysis, we are confident that VHA gives back much more than the amount it would have paid in taxes.

Your second question asked about Valley Hospital's rates andl if we charge the same rate for the same
services to all financial classes. We do offer preferred provider discounts to organized groups in retum
for that group's guarantee that payment will be made for services provided to a specific population
se%ment that typically numbers,in the hundreds or thousands of peaple. Patients without insurance do
not have the benefit o f ne%otlatlng for hundreds or thousands of ﬁe_ople._ Still, we offer them a four-
percent discount up front by paying at the time of service for both inpatient and outpatient care.

While all for-Erofit and not-for-profit institutions construct these preferred provider agreements with
insurance brokers and the state and federal government, they do not unlversall\y/ extend such a generous
discount option to patients without any form of insurance. In addition to this, Valley Hospital offers
“selfpay” clients payment plan arrangements that arc interest free. In 2001, for self_-loa billed charges,
Valley Hospital received approximately 15 cents for every dollar billed. Oftotal billed charges, we
annually write off seven percent in bad debt and two percent through our a(?oqresswe Charity Care
program. This unreimbursed care totaled $3,974,000 In 2000 and $5,501,000 (unaudited) in 2001.

|f you have further questions or would like to discuss Valley Hospital and our position on the CON,
pléase do not hesitate to contact me at 907-352-2860.

515 E. DAHLIA ST., P.O. BOX 1687, PALMER, AK 99645 (907) 746-8600
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MEMO

TO: Representative Fred Dyson, Chair, House HESS Committee
Members of House HESS Committee

FROM: George Larson, CEO
Valley Hospital Association

RE: Written Testimony for House Bill No. 407

For therecord, Valle}' Hospital Association is against the ?roposed population delimiter in House Bill No. 407
and Senate Bill 256.Valley Hospital serves ong of the on ¥ large communities in the state that would be
affected by this proposed population delimiter for the Certificate of Need process.

Valley Hospital supgorts other measures in these bills, including the following:
» " Leaving the CON at the $1,000,000 level _
»  MVlacing facilities at the same site or in the same communit aslon?asno_new category of health
services IS provided and the existing facility is not used for other health services withouta CON
» Adding time requirements and review standards for the CON department to process CON applications

We acknowledg?,e the benefits of fair competition, and assert that this proposed delimiter does

alevel playing Tield. We are particularly congerned about the establishment of*medical boutiques” (such as a
fiee-standing imaging or surgery center] that limit services to those without third party insurance, thereby

‘ cher_ry-plckmq” most of the paymgz_c_ustomers. The demography and ?eography of Alaska limit the
effectiveness ot unregulated competition as ameans of “nstiring Socially appropriate supply and demand of

health care services.

To put this * cherry-picking” in perspective, the Mat-Su Borough has one of the highest rates of Medicaid
patients, Per capita, of any borough in the State of AK. Medicaid is the fast rowm? “paHer segment,” along
with “sel -Pay”—those that do not have any insurance. In the last three months, Valley Hospital's *self-pay”
financial class has doubled from elggtpercent_to 12% ofourpa?/er miX. In the next five to 10 years, we expect
our Medicare payer segment to double from six to 12 percent o four population. In Mat-Su, there are already
private provicers that do not accept or limit the number ofMedicaid or Medicare patients that they see. Based
on what is alread}/ happening, we cannot assume that these “medical boutiques” will treat patients in these payer

groups that do not pay 100 cents on the dollar,

Valley Hospital is legally and ethically bound to serve all patients that walk through our doors, regardless of
ability to pay. Under EMTALA, Valley Hospital cannot turn anyone away or discharge him or hér dug io
finanCial class. A *medical boutique” does not operate under the same requlations and may in fact limit

customers of a particular payer status (Medicaid, Medicare or self-pay).

515E. DAHLIA ST.. P.O. BOX 1687, PALMER, AK 99645 (907) 746-8600



RPP 02 2002 9:04RM  HF LRSERJET 3200 352-2928

Valley Hospital is a ?rlvat_e business, a not-for-profit enterprise, and receives no assistance from, the Mat-Su

B_orouPh government, which has limited health powers as a second class borough. Valley Hospital competes

directly with the Anchorage providers JAlaska egional and Prowdenc?}. Over 16,000 Valley resicents

commute to Anchora(l]e for work Monday through™Friday. Surveys conducted by Valley Hospital show that

most of these commuters receive their héalthcare in Anchorage and use Anchorage providers. Over the last five

Xlears, Valle Hos%%tal has made between 1.5 and 2.5 million"dollars in net reventies. As you can see, Valley
ospital Is I a competitive environment.

At Val{ﬁy Hospital, our board members and administrators take seriously the intent and spirit cTlli,

code. We invest 10% of our net revenues in excess of expenses back info the Mat-Su Borouqh community
through our Healthy Communities Program. This Healthy Communities Program makes small community
grants to local org%amzatjons and funds programs throu?hout the Mat-Su Borough that help to raise health status
0f Valley residents. Nationwide, most hospitals invest less than one- percent back into the community, and
Valley Hospital has been recognized for its leadership in this area.

In addition, Valley Hospital reinvests the remaining 90% of its revenues back into capital equipment, facilities
and staffing to rerhain competitive and viable, Each Yearl Valley Hospital strives to donate one percent of its

net revenugs to chanty care. This, coupled with uncollectible accounts, adds up to millions of dallar's annually
in unreimbursed care. This unreimbursed care totaled $3,974,000 in 2000 and $5,501,000 (unaudited) in 2001

In summary, VaIIeK‘ Hospital s_uPports keeping the Certificate 0f Need at a $1 million threshold for equipment

and raising'the CON to a $2 million threshold for building, so long as any bill altering the CON also supports

the followm_g criteria; N

» Al providers, including private physicians, must meet the terms of the CON.

o All Prowder_s must provide care for all financial classes, and their payer mix must reflect the r>2v-r
thelocale within which theK operate. (Note: the current CON bureaucracy at the State could track this,)

» Al expenditures, whether they be for capital, equipment, operational lease, or bricks and mortar, must fall

under this $2 million threshold.

With such great controversy over this proposed amendment to the CON, we recommend that the legislature
establish aworklng_ﬁ_roup comprised of providers and legislators to examine the entire CON process. Valley
Hospital remains wi mg,to work with interested P]ames and the State of Aaska to improve the CON process in
order that it respond to die evolving needs ofthe health care environment in Alaska.



Compilation of Comments on the Failure of CON Laws

Exceipted from “sEvoND HEALTH CAREREFORM: RECONSIDERING CERTIFICATE OF
NEED LAWSIN AMANAGED COMPETITION SYSTEM"

By Patrick John mcGinley

© 1995 Florida State University Law Review

CON laws evolved from the health care reforms of the 1940s and were heaV||%{
promoted well into the 1970s by health care providers, who found CON effective
In sheltering their businesses from the cos_tlz effects ofa competitive marketplace.
Con%ress mandated CON in 1974, but quickly repealed the mandate when CON
failed to lower the nation's health care costs.

"In one comparison of health care prices and expenses, it was shown that such prices and
e%)enses are actually higher in areas with CON regulations than they are in areas without
CON."[I] hi fact, national hosp_ltal care expenditures increased from $52.4 billion when
Congress enacted the 1974 National Health Act to an estimated $230.1 billion in 1989.12]
TodaKl Americans are spending nearly a trillion dollars annually on health care.[3]O In
searching the scholarly journals, one Cannot find a single article that asserts that CON
laws succeed in lowering health care costs.[4] CON "has elicited a remarkable evaluative

consensus— that it does not work."[5]

CON, in addition to failing to decrease national health care expenses, was having
detrimental effects on the provision of health care in local communities. The effect of
CON on local communities was perhaps best related to Congress by the words of
Representative Rowland of the Eighth District of Georgia. Representative Rowland
recognized that CON appeared to be a_lgood idea in theory, yet in reality failed to control
health care costs and was often insensitive to community needs. ("At first glance, the idea
[of certificate of need] ma¥ have looked pretty good, hi practice, however, the effect of
certificate-of-need onhealth care costs has been dubious, at best. And the pro%_ram has
certainly been insensitive in many instances to the true needs of our communities.") [6]

One may question the wisdom of continuing any form of state requlation that failed to
produce its desired ?Voal when implemented nationwide.[7] As the review of Congress's
Intent indicates, CON had one %oal_— to save money. Howvever, in those states which
retained their CON laws, the retention was often supported by new and creative
justifications, many ofwhich were unrelated to saving money. Commentators, in their
traditional role oféxplaining the reason behind events, have Set forth many justifications
explaining th states have kept the same old CON laws.[8] All these justifications,
however, are the crafiy work of commentators, and not the motivation of state
!e?|slatures. No state [egislature has codified any of these new |justifications as legislative
intent.[9] These|ustifications should therefore Cany little weight in a proper

analysis.[10]



Where certificate-of-need laws limit resources effectively, the owners of existing
facilities are in a seller's market. They can charge inflated prices for their
facilities,  [Clertificate-of-need laws will continug to raise health care costs by
restricting the entry of cost-effective providers into the market.fl 1]

1 Mark E. Kaplan, Comment,An Economic Analysis o fFlorida's Hospital

wLorO

o

Certificate o fNeed Program and Recommendationsfor Change, 19F|a

St. U.L. Rev. at487 (1991).

d. at 487 n.102.

Clark C. H&VIgthSt, ContractFailure in the Marketfor Health Sennces,
29 Wake Forest L. Rev. at47. (1994?. _ o
One author contends that the proper evaluative analysis is not whether
certificate of need succeeded In lowering the nation's health care costs, but
whether it thwarted the rate of increase In the nation's health care costs.
see Kaplan, supra note 1 at487. That author concedes, however, that
certificate 0f need is a failure even under his alternative analysis. 1o

Id . (quotlng Lawrence D. Brown, common Sense Meets Implem entation:
Certificale-of-Need Regulation in the States, 8J HEALTH POL, POL'Y &
L. 480, 481 FSI%B))'

134 CONG. REC. H9455-01 (19882_ _

For legislators, wisdom can sometimes fallprey to lobhyists. For example,
the Texas Medical Association was instrumental in reinstating certificate
0fneed laws after the Texas legislature repealed the regulations. see
Statelines—Texas: Certificate-of-Need Program Reinstituted, L
AMERICAN HEALTH LINe, June 16, 1992. In New Jersey, a coalition of
twenty urban and teachmg_hosgltals demanded that certificate of need
laws not be repealed, warning that deregulation could force hoswtals out
0f business, and stating that they were "Concerned there is a push to a
deregulated BNVIFONMENL." statelines—New Jersey: Many H ospitals Fear
Deregulation, LAMERICAN HEALTH LINE, NOV. 19, 1992, Likewise in
Georgia, the Atlanta Health Care Alliance says it has "supported the
certificate-of-need law and health-planning régulations .... Duplicative,
unnecessary health-care services have been very costly to our members.”
Access, Quality, Cost— Cost Containment: Regulation "Back into Vogue,"
1 American Health Line, May 11,1992, see a1so Clark C. Havighurst,
Regulation o fHealth Facilities and Services by "Ce[tificate 0fNeed", 59
Va. L. REV. 1143, 1148-51 (1973) [hereinafter Havighurst, reguiation by
con, at 1216 (noting that "avoidance of'duplication” is of course
consistent with a cartel's preference for minimizing competition”).
Hospital Iobb)(ls_ts demand the protection of certificate of need, because
"business coalitions ... see planning as a way to control costs for their
members.” access, Quality, Cost— Cost Containment: Regulation "Back
into vogue, L AMERICAN HEALTH LINE, May 11,1992 (quoting James
Kimmey, Dean of the School of Public Health"at St. Louis University).



Hospitals are aware that, instead of controlling costs (or "revenue" as seen
from the hospital's pers yective), certificate o fheed had the opposite effect.
see supra Part 1.B.2. "Viewed in the light of possibilities for more
fundamental changes in the market for'insurance and health services,
certificate-of-need laws may Ppea s conservative measures, deS|gned t0
preserve the very institntions [that] create the problems to which they are
addressed.” see Havighurst, reguiation by conj, suPra note 6, al 1156.
Hospitals therefore fight to keep certificate of need alive.

8. seegenerally Kaplan supra Note 1 Maja Campbell Eaton, Note, antitrust
and Certificate o fNeed: ADoubtfulPrognosis, 69 |OWA|_ REV 1451

1453 (1984) Scott D. Makar Antitrust Immunity UnderFlorida's
Certificate o fNeedProgram, 19 FLA St U |_ REV 149 150 (1991)

Bruce Babbitt & Jonathan RoSe, s uilding a Better M ousetrap: Health
Care Reform and the Arizona Program, 3YA|_E J ONREG 243 (1986),
Norman Dan|6|3, Technology and Resource Allocation: O1ld Problem s in
New clothes, 05 S, CAL. L. REV. 225 (1991), Mark A. Ha”, Managed
Competition and Integrated Health Care Deliveiy Systems, 29 WAKE
FOREST L. Rev. 1,2 (1994); Carl J. Schramm & Steven C. Renn, 1 ospital
Mergers, Market Concentration and the Herfndahl-Hirschman Index, 33
EMORY L.J. 869, 881 n.30 (1984|)( [Historically, demonstrating "need
has often been an easy task, and less than one-guiarter of all proposed
RijeCtS fail to win planning agency approval.”}. The Supreme Court has
eld that "need” is not an unconstifutionally vague standard in regulatory

statutes; John A, Robertson Asking the Woman Question" AboutHealth
care eform, 3 TEX. J. WOMEN &L 1(1994); David M. Frankford,
Privatizing Health Care: Economic Magic To CurelLegalMedicine, '
CAL. L. Rev. 1%1992) Examples of new ustifications for old certificate
ofneed laws include curbing "excessive competition,” solving a “moral
hazard rectifying “inadequate information,” and eliminating "inefficient
INCENtives." see, eg . Ka [an, supra NOte 1, at479-84. The true reasons
forretalnlng CON are ar more fra?matlc see supra NOtE .

9, Code of Alabama 8 22-21-260 to 278 1994 Alaska Stat. &
I8 07.02i-il 1995): Cal. Health & Saf etg Code §§437.10,439.7
(11995) CAL. GOV'T "ODE § 15438.1 (1994); CONN. GEN. STAT. §§ 1%a-
54 10 155 (19942 (licensing and budget rewew law); 16 DEL. CODE ANN.
88 9301-11 (1994); D.C. CODE ANN. 88 32-326 81981) FLA. STAT. ch.
408°(1993 and Supp. 19918 Ga. CODE ANN. 88 31-6-1 to 70 g1994)
Haw.rev. Stat, 88 323D-1 t0 54 (1989); Ind. Code Ann. 88 16-29-1-1
to 16 (Bums 1994 expwngng/l 1996 pursuant to IND. CODE ANN. 8§
16- 29116 |OWA Code 88 135.621- 73§1994 ) Kan, Stat.Ann. §§'
65-4802 t0 4822 (1992): Ky REV. STAT. ANN. 8§ 216B.010- 310
Baldwin 1994); ME REV. STAT ANN. tit. 22, 301-24 (1994): MD. CODE
NN., HEALTH-GEN., 10-101 to 222 41994) MICH. COMP. LAWS §§
333.22201- 6051995) MISS. CODE 88§ 41-7-171 t0 209 (1995); MO. REV.
STAT. 88 197.30-.65 1(1995§) MONT. CODE ANN. 88 50-5-301 to 316
(1994): NEB. REV. STAT. & 71-5801 to 70 (1994): N.H. REV. STAT.



ANN. 88 15]-C: 110 15 (1994{; N.J. Rev. Stat. 8§ 26:2H-1 to 21-39
g1994); N.C. Gen, Stat. 88 131E-175 t0 190 (1994): N.D. CENT. CODE

§23-17.2-01 to 15 El993£; OHIO REV. CODE ANN. 8§ 3702.51-.60
gAnderson 1995); OICLA. STAT. fit. 63, 1-850 to 85S (1995); OR. REV,

TAT. 88 442.58-.86 (1992&; 35 Pa, CONS. STAT. 88 448.701-.712 (1995
(rexpmn 1996); S.C. CODE ANN. 88 44-7-320 to 460 (rLaw. Co-op. 1976);

ENN. CODE Ann. 88 68-11-101 to 125 (1994); VT, STAT. ANN. tit. 18,
9431-44 ‘51994); VA. CODE ANN. &8 32.1-102.1 to 102.11 (Michie 1994%;
V.l. CODE ANN. tit. 19, 223 (1994); WASH. Rev. Code 88 70.38.015-.920
(1995); W. VA. CODE 8§ 16-2D-1 to 15 (1995)..

10. A proper analysis of certificate of need should focus on the benefits ofa
requlated bed supply. After all, the purpose of certificate o f need regulations is to
control the size and growth of the bed supply. see discussion supra parts II.A.,
|I.B. Therefore, to properly evaluate certificate of need laws, the effect of CON

bed suPpIy controls should be measured against the resulting increase or decrease

in health care prices.

R_e%ulatory restraint on the growth of bed supply will result in somewhat
higher prices than an unregulated marketplace would produce no matter
how well the health care industry is requlated. Havighurst, reguiation by
con, supra NOte 4, at 1218. Certificate of need laws monitor only certain
kinds of Fmspltal costs, and therefore "may merely divert inflationary
\oressures and achieve no control." 1. In many instances, this diversion
eads to a h|%her price for health care. For example, imagine two hospitals,
one requlated by certificate of need, the other unregulated. Further
myagime an unexPected increase in hospital wage costs. 4. Yevealmq_that
this type of event is rather common in the health care industry by staling
that increases in hospital wages and "other types of cost increases ... are
egually likely to occur"?. The unregulated hospital has the opportunity to
add beds and thereby allocate the increase in wage costs over a greater
number of patients, resulting in a smaller increase in health care cost per
patient, see io. The regulated hospital, however, cannot add beds because
of certificate of need regulations, see id. (|mplyyn?_ that, when a hospital's
bed supply is fixed, then its maximum revenue is fixed, even though
maximum costs are not?. The requlated hospital must allocate the
increased cost to a smaller number of patients, resulting in a larger
Increase in health care costs.?_er atient. In that case, a hospital would face
increased costs because certificate of need laws do not regulate wa?es, yet
tue hospital would experience no increase in revenue because certificate of
need has capped the hospital's maximum revenue. Certificate of need,
therefore, can prove rather costly to individual patients.

1 PeterP, BUdElti, Public Policy Issues Surrounding Certificate o fNeed,

1978 UTAH L. REV. at 44-45.



Additional comments on the Failure ofCON and the value of Com petition

“Health facilities exist to serve the public. How is the public served by a virtual
m0n0p0|y over th|S mOSt Critical Of a” pUb“C needS”? Former Mississippi Governor Kirk

Fordice, in an address to the Mississippilegislature, 1999, from the Mississippistate webpage

(wmvgovoff.state.ms.us/main/gc/gc020299.html);

“CON laws, hom out of an effort to control cost, may actually increase health care costs
by suppressing competition, as noted by Department of Health Executive Director Dr. Ed
Thompson.in his 1995 response to PEER questions. A Daniel N. Mendelson and Judith
Arnold study, based on extensive empirical analysis of hospital costs, concluded that
CON programs have not held down hospital costs. These researchers also found no
evidence ofincreased costs in the initial twelve states that repealed CON requirements.”

Ibid.

*According to the FTC complaint detailing the charges in this case, the jam butatory
surgery center] dCQUISItion would violate antitrust laws by substantially reducing
competition for outpatient surgery services in Anchorage. The market for these services
is highly concentrated, having few competitors, and entry by new entities is difficult
because of state certificate-of-need requirements, the complaint states. Thus, the FTC
alleged, it is unlikely that, absent the divestiture required by the settlement, a new
competitor could be established quickly enough to deter any anticompetitive behavior by
Columbia/HCA. Moreover, the acquisition could increase the probability of collusion
among remaining sources of outpatient surgery in the market and could, therefore, deny
patients and others the benefits of competition based on price, quality and service for
outpatient surgery services in Anchorage.” eress releasefrom the federal Trade commission.

September 15 1995, as listed on the FTC web site Ani'mftc.vov/ona/preda\vn/F95/colunibia-mca.him);



FEDERAL TRADE COMMISSION ECONOMICS STUDY FINDS
CERTIFICATE-OF-NEED REQUIREMETNS INCREASE HOSPITAL PRICES AN
COSTS

Consumers Benefit from Hospital Competition

*Certificate-of-need (CON) requirements, which were intended to control health-care
costs, have actually increased hospital prices by four percent, according to a study issued
today by the Federal Trade Commission's Bureau 0f ECONOMICS.” eress releasefrom the

Federal Trade Commission, May 5 1987 ,from the web site fwww.ftc.mv/opa/nred(nvn/F87/hosmtals. txl):

“In addition, the study found, hospital expenses are higher in states that have CON laws.
According to the study, “ There is no evidence that CON laws have resulted in the

resource savings they were purportedly designed to promote.” = ivis.

“The study also found that in areas where there are more independent hospitals,
consumers get higher quality at the same price because of the increased competition.
However, CON laws may be used to reduce the number of hospitals, thereby injuring
consumers, according to the Bureau of Economics. “Therefore recent plans and decisions
to repeal CON laws in some states should increase consumer welfare,” the study stales.”

[bid.

*According to Federal Trade Commission Chairman Daniel Oliver, “Their findings
concerning CON laws provide further support for my belief that government restrictions

on competition are amajor source of consumer injury.” " iia.



*Our regulatory treatment of ASCs recognizes the Department's historical policy of
promoting greater utilization of ASCs because o f the substantial cost savings to Federal
health care programs when procedures are performed in ASCs rather than in more costly
hospital inpatient or outpatient facilities.” vs. vepartment oftealth and Hum an services,

FederalRegister, 11/19/99, (volume 64, number 223), page 38\

“Many commenters noted that ASCs have saved Medicare hundreds of millions of
dollars, forcing hospitals to become more competitive, because ASC payment rates are
typically lower than hospital payment rates for the same procedures. Several commenters
stated that ASCs foster patient access to care, particularly in medically underserved
regions. Moreover, many commenters observed that patients generally prefer outpatient
surgical care at an ASC to hospital care  We agree that ASCs can significantly reduce
costs for Federal health care programs, while simultaneously benefiting patients.” is.

page 40;

* subsidies to promote the overall financial health ofsafety net hospitals are
determined through often complex allocation mechanisms not directly related to the
provision of services, and  the demarcation of support for public health and specialty
services versus care for the poor and uninsured is unclear. He suggests that in order to
assure community access to vital public health and specialized services grants should be
used to target, financial support for those services essential for community care.” christine

Grant, Chairperson, Commissioner ofHealth and Senior Services, quoting DarrellJ. Gaskin, in Reportof

the Certificate ofNeed Study Commission. New Jersey, February 2000",

“Mr. Havighurst was very critical of CON and supports a totally free market approach to
the development ofhealth care facilities and services. He believes CON is poorly
conceived and has been responsible for serious policy mistakes that actually increased
costs in the health care SyStem;” ivia, citing clark Havighurst, Wm. Neal Reynolds Professor ofLaw

Duke University Schooloflaw;



“Mr. Sweeney hasically supported deregulation of CON because of the difficulty in
balancing market forces and a strong CON program which might limit entry into the
market.” Ibid, citing Raymond D. Sweeney, Executive Vice President, Healthcare AssociatiotiofNew

York State (HANYS);

“Ms. Dickson provided an historic overview and analytical analysis of CON. Her analysis
indicated that CON dOeS nOt reduce aCUte care COStS..." Ibid, citing Pamela Dickson. Senior

Program Officer, Robert Wood Johnson Foundation.



Additional Comments on the Failure of CON Legislation

*A recent study by_GeorcT;la State University of 37 papers on CON concluded with this
statement * Our review of the research literature indicates that Certificate of Need
proc%r_ams have not only failed to achieve lower ho?ltal costs, but they may have
contributed to higher costs, greater inefficiency and lower quality of care, Although there
have been no major studies of CON laws in the last five years, the evolution of the
healthcare delivery system has removed much of the rational for these programs

existence™".[1]

“Certificate of Need is based on the dubious economic theory that increased supply and
competition will increase prices” [2]

“Today, thee is no evidence that CON reduces medical cots. In fact, thee is considerable
evidence that CON increases the cost of health care. It dose so in three ways:

1) Administrative Costs - The CON program itselfimposes substantial costs on
both health care prowders and the government. Since its inception, federal and
state governments have spent more than $1 billion a_dml_nlsterlng the program.
For providers, preparing and defending a CON application can be time-
consuming and expensive process. Needless to say, the added cost is late
passed along to consumers. _ _

2) Lack of competition- CON requirements erect barriers to market entry,
thereby reducing competition among health care providers. In effect, existing

roviders are ([Jranted a monoPoly. roviders fregruen_tly attemPt tousethe

ON process to obstruct would be competitors. The impact of entry barriers is
made even worse because the new' provider seeking to enter the market is
often more innovative and cost-effective than the established providers. Some
health care economists estimate that CON barriers to market entry increase
hospital costs by as much as 5 percent.

3) Shor_tac_1es - Where CON requirements have produced a shortage of a
particular health care service, prices for those services that are available are
certain to rise. At the same time, consumers may be forced to shift to
alternative services that are often more expensive, o
The Federal Trade Commission estimates that CON regulations increase the
cost of hospital care nationwide by more than $1.3 billion annually.
Certificate of Need programs also reduce access to heaith care for those who
need it the most, _ S
It is time to realize that Soviet-style central plannlngz IS 85 big a failure in
health care as in all other aspects of the economy. States should repeal their

CON requirements'\[3]

1. John Steen, Director of the State of Georgia Certificate of Need Program,
‘Certificate o fNeed: A Review ", ]‘rolm the “AHPA Net" web site of the
American Health Planning Association, 2001.

2. Michael D. Turner, CATO Institute, Washington, D.C. “Ending the CON Game",
pg 1, The Heartland Institute: Intellectual Ammunition, Jan- Feb 1996, from the
Web site, www.heartland.on> 2001.

3. Turner, supra note 2, page 1-2.


http://www.heartland.on

"The cost of applying for a CON can be considerable, exceeding 5100,000 for major
projects. If litigation is required, the cost may reach 5300,000..." .[4]

“If the (CON) J).roc_ess does not make asignificant contribution toward cost containment
and equitable distribution of health care resources, and it provides, as some critics
suggest, an obstacle to improved health care, it may be that the CON requirements should

be abandoned.” [5]

“The enormous expenditure of time and money by both administrative agencies and
health care provides in complying with the CON process substantially reduces any
savings that might be attributable to it. For all its %rom|se 'CON review has resulted in
the elimination of few projects. Ofover 20,000 CON apphcatl_ons reviewed throughout
the country hetween 1979°and 1981, only ten percent were ultimately disapproved.” [6]

4. Roberta M. R0SS, * certificate ofNeedfor Health Care Facilities: A Timefor
Reexam ination, [ Pace Law Review 491 (1987), from web site

http://php.iupui.edu/~healthw/chango~l .htm
Ross, supra note 4, page 3.
Ross, supra note 4, page 3.
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» The statistics used In this testimony are
shown In accompanying material. The
source of that information Is shown In
the material.
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» While | have not found a written history which
| can quote to support this, It is my
understanding that the CON process evolved

Initia
ove
ealt

ly as a requirement of the federal
'nment in hopes that it would control

N care Costs.

* Many states have realized that it does not
serve that purpose so that now 30 % of the
states have nc CON.

41212002
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o Ofthe ten least densely populated states
only two have a CON requirement Of those
two, one requires a CON only for counties
with a population of over 100,000 and the
other requires a CON only for long term care

beds.

° Of the top 15 Ieast densely populated states
only four require the CON (the two above

plus two more).

'2/2002 HB407 Testimony CAW 4



+ Residents of states with high population
densities have options/choices by virtue
of having lots of facilities.

* This provides choice and drives
efficiency In delivering health care.

41212002 HB407 Testimony CAW 5
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* States with small populations need a
“free market system?” 1o foster cholces

and competation.

e Why iAlaska the only one nthe top
seven least densely populated states
witha CON requirement?

41212002 HB407 Testimony CAW 6
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e “Non-profit”and “Not-for-profit”do not necessarily

mean efficient operation of the organization*

e« Many “Non-profit”and “Not-for-profit” organizations
thatare funded through charities are driven to greater
efficiency because the donors may donate to other

causes (donors have choices).

« Health care organizations (and other types of
organizations) that have a monopoly are not driven to
be efficient and provide the highest quality-they can

exist, and continue to exist, and be inefficient, by
virtue of their being the onlychoice no

bad the choice 1is

41212002 HB407 Testimony CAW 7



Gi\\ales

e Resident of Fairbanks since 1993.
e Ldo not work for any part of the health

care system.

e ldo not own stock nor berefit nany
way from the health care 1Industry
beyond being a patiait.

4 72002 3B407 Testimony CAW 8



: _rg =

e Spreadsheet showing state sizes and
populations plus the calaulations
determine population density and
ranking: i

e Chart of states requiring the CON taken
from the Community Catalyst web site.

41212002 HB407 Testimony CAW 9
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Certifcate of Need shown compared to Population and Size

17 Onlyforlong loim beds ,
18 Only for counlies over 100,000 population
10 Only for oculo care hospitals
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For anychange
Hearing no*crocuirod. nrtP.be-requested
GEN' r.olneeded i fgave priomotree
AH gniicar.i?man certifytikarft"eywii’provide uheoiur“ensstc-crare (dssjry cars and bad deb:) for thenext Iiveyears ata percentage equal toci
greater rh.cthe previous two years
Hearing ordy forpurchase or lease ofhospital
GnJv for acquisition o faBonprol it hcaj Lhcare fecility
Referred to as "tertificateof exemption”
CoN onlynecccd for Comprehensive CareBeds
Butmay 'leexempt
. Any affectedperson may appeal thedecision
. But, only :nlbe case-oflease arrangements
. For change inbed cap3ci lyor services
. JDPHmay i idabearing, or goplicant, staic, or 10 taxpayers may requestahearing
. CoN noLTt quired, butmust git'enotice
. CoNnot requixedforhospitals
Hearing not requiired, musL be requested, orAuthoritymay schedule onown iniLalive
As-ofJune 12,.1997, a CoN inNebraska isonly requiredwhen creating, relocating, orconvening longterm care beds
. CoN 0?Jvregnirrd for countieswith a population less than 200, 000 and forprojects costingmore than S2 milllion.
. Oriiyforacutecatehospitals = -
New York does nor have licenses or CoNs, ithas “cerlificatcs”’ ﬁatencompass both, licensingand CoN
CoN for long term care fecilitiessuch as™nursinghomes
Only tor discontinuing asleirical orrr-aiemity services
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HESS Committee Information: 4-4-02

You've heard some interesting comments from hospital industry people. Much ofwhat

they’ve told you is misquoted or wrong. 1'd like to address several of these issues.

1 Hospital Claim - Doctors engage in “cherry-picking”, don’t see Medicare,
Medicaid and “self-pay” patients. Truth: At Tanana Valley Clinic, 24% of our
patients are Medicare or Medicaid and 9% have no insurance at all. That means
30,000 Medicare and Medicaid patients each year and 11,000 patients annually
without any insurance. We provided $6.9 miiiion worth of charity care to
Medicare and Medicaid patients last year, and $2.6 million care to patients with
no insurance: these are the patients that the hospitals say we refuse to see. In
addition, over the past 3 years, TVC provided nearly $18 million in charity care.
The hospitals want you to think that they are the only ones who provide charity
care but the fact is that we provide nearly six million dollars each year. Also, the
hospital’s argument can easily be turned on its head. We aren’t exempt from
taxes as the hospitals are, so we can’t continue to provide millions in charity care
if we don’t expand our community services, and if the hospitals are allowed to

keep “cherry-picking” the patients with the best insurance.

Hospital Claim: patients suffer higher mortality rates in non-CON states. Truth.
Fairbanks Memorial quoted a Florida study that covered only Cardiac surgery, but
the hospitals misapply this information and try to trick you into thinking that
quality of care is lower in non-CON states. This is completely incorrect and is
directly contradicted by a study of 1,000 hospitals, quoted in the “Journal of
Health Politics, Policy and Law” in 1998 that clearly says “...that states with

more stringent CONpolicies or hospital rate-setting experienced higher mortality
rates.”(page 477 in Conover). A 1999 Washington state study of CON states “The
evidence is weak regarding the ability of CON to improve quality by
concentrating volume o fspecialized services". (“Effects of CON and its Possible
RepeaC page iii). In addition, a Northwestern University study of more that

200,000 patients in 45 states concluded that states with the most stringent CON



regulations had mortality rates 5 to 6 percent higher than states with less stringent
CON regulations. (Goodman andMusgrave, “PatientPower”, 1992) 1f anything,

CON doesn’t improve quality of care - it raises patient mortality rates.

Hospital Claim: If the CON law is modified, “This could very likely lead to
catastrophic increases in costs Statewide, and perhaps even the closure of some of
Alaska’s most vulnerable rural hospitals” (March Fairbanks Memorial letter to
legislators) Truth: In a 1993 article titled “Certificate of Need Revisited”, health
care expert Daniel Mendelson said “Legislators also arefrequently interested in
whether costs increased in states that repealed CON. We havefound no evidence
ofincreased costs in the 12 states that repealed their CON programs”. Then in
1998, Professor Conover made the following point about the 15 states that by then
had then eliminated CON: “States that lifted CON did not experience a rise in
spending on hospital andphysician services relative to those that retained it"
(Conover, page 478). A third 1999 study (Effects 0f CON and It's Possible
Repeal, page 13) noted that the financial effects of eliminating CON .. .have
been insufficiently studied to determine if there are any persistent effects on cost".
Clearly the Hospitals scare tactics are absolutely wrong, as documented in three
recent professional studies. In fact it’sjust the opposite - Conover quotes a 1991
study on health care costs, stating .CON was associated with a 20.6% increase
in hospitalspending and a nine percent increase in other health care."

Hospital Claim: Eliminating CON will have such a severe impact on them that
they will eliminate some of the less profitable services that they now provide -
charity care will be eliminated (March Fairbanks Memorial letter to legislators).
Truth: Conover's 1998 study said CON is linked to “... .Increased hospital
profitability.. and«..lifting CON had no impact on any o fthese dependent
variables”, In other words, Conover shows that removing CON has no impact on
hospital profitability, and will not lead to any decrease in charity care. The 1999
Washington study referenced above also notes “..wefound no studies that
directly link CON with higher levels o f charity care " (Effects of CON and Its
Possible Repeal, page 23). Clearly there is no evidence that eliminating CON



reduces charity care - this is another example of hospital scare-mongering that is

contradicted by independent scientific research

Final Note: Doctors throughout the country are being forced to limit or exclude
the numbers of Medicare or Medicaid patients they see, because of the
extraordinary low payments they receive for these patients - 27% for Medicare
and 55% for Medicaid at TVC. In Seattle, hundreds of doctors have begun to
close their practices to Medicare and Medicaid and many doctors are leaving the
area (see Seattle PI article in 4/1/02 edition). At TVC, with our total 33%
Medicare, Medicaid and “no-insurance” patients, we have been taking a terrible
financial beating in recent years - doctors pay is down over 20% since last year.
We have lost 11 doctors out of 26 in less than two years, in large part because
they cannot pay their bills if they see 1/3 Medicare, Medicaid and “no-insurance”
patients. We cannot continue to see anyone who presents themselves at our
doors, as is our current policy, if we cannot cover our costs. Thus, ifthe CON law
continues to guarantee the hospitals a monopoly over such services as ambulatory
surgery, the 40,000 Medicare, Medicaid and “no insurance” patients TVC sees
annually may be forced to go to the hospital for care and will become the
responsibility of the community and the State. We do not want to see this happen,
but you need to realize that the doctors of our community can not continue to
carry this multi-million dollar charity care burden, while hospitals cut back their
services to the poor and escape payment of any taxes in our community. TVC
pays more property taxes than any other locally owned business in the Borough -
the hospital pays none. We pay State corporate taxes - the hospital pays none. We

will do our share, but our position is becoming tenuous.

Thank you. 1'd be happy to answer any guestions.
Brian Slocum

Administrator

Tanana Valley Clinic

(907) 459 - 3509
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CS FOR HOUSE BILL NO. 407( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY

0ffered:
Referred:

Sponsor(s): REPRESEN TATIVES COGHILL, James, Scalzi, Dyson

ABILL
FOR AN ACT ENTITLED
"An Act relating to the certificate of need program; and providing for an effective

date."
BEIT ENACTED BY THE LEGISL \TURE OF THE STATE OF ALASKA:

* Section 1. AS 18.07.031(a) is repealed and reenacted to read:

@ Except as provided in (c) of this section, a person may not, unless
authorized under the terms of a certificate of need issued by the department, make an
expenditure of

(1) any amount for
(A) construction of a skilled nursing facility or psychiatric
hospital;
(B) an increase in the bed capacity of a skilled nursing facility
or psychiatric hospital;
(C) conversion of a building or part of a building to a skilled

nursing facility or psychiatric hospital,

-1- CSHB 407( )
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(D) conversion of a bed in a health care facility to a psychiatric
bed designated for care of a child under 21 years of age;

(E) conversion of the existing use of a bed in a health care
facility to a new bed use other than new use as a psychiatric bed designated for
the care of a child under 21 years of age if the existing use required a
certificate of need at the time the use was established and the health care
facility is located in the unorganized borough or in an organized borough with
a population of less than 55,000 at the time of the proposed conversion,
according to the latest reliable data approved by the Department of Community
and Economic Development; or

(2) $1,000,000 or more for

(A) addition of a category of health services provided by a
skilled nursing facility or a psychiatric hospital; or

(B) construction of a health care facility other than a skilled
nursing facility or psychiatric hospital, alteration of the bed capacity of a health
care facility other than a skilled nursing facility or psychiatric hospital, or
addition of a category of health services provided by a health care facility other
than a skilled nursing facility or psychiatric hospital, if the health care facility
is located in the unorganized borough or in an organized borough with a
population of less than 55,000 at the time of commencement of activities,
according to the latest reliable data approved by the Department of Community

and Economic Development.

* Sec. 2. AS 18.07.031(c) is amended to read:

(¢) Notwithstanding (a) of this section, a person who is lawfully authorized to

operate [OPERATING] a health care facility [THAT IS AN AMBULATORY

SURGICAL FACILITY] at a site may make an expenditure of any amount in order to

replace the facility at the same site or relocate the services of that facility to a new

site in the same community without obtaining a certificate of need as long as neither

the bed capacity nor the number of categories of health services provided at the new

site or in the new facility is greater, the percentage of heds designated for each

type of use at the new site or in the new facility is not different from the

CSI1B 407( )
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percentage of beds designated for that tvne of use at the old site or in the previous
facility, and no new category of health services is provided at the new site or in
the new facility. However, [NOTWITHSTANDING THE EXPENDITURE
THRESHOLD IN (@) OF THIS SECTION,] a person may not use the site from which
the health care facility relocated for another health care facility unless the person
complies with the [AUTHORIZED UNDER A] certificate of need requirements of
(al of this section [ISSUED BY THE DEPARTMENT].

* Sec, 3. AS 18.07.035 is amended to read:

Sec. 18.07.035. Application and fees. Application for a certificate of need
shall be made to the department upon a form provided by the department and must
contain the information the department requires to reach a decision about whether to
issue the certificate of need [UNDER THIS CHAPTER]. Each application for a
certificate of need must be accompanied by an application fee established by the
department by regulation. The department shall, by regulation, set a time limit bv
which the department shall determine whether an application submitted under
this section is complete and contains all of the information the department

requires to reach a decision about whether to issue the certificate of need.

* Sec. 4. AS 18.07 is amended by adding new sections to read:

Sec. 18.07.037. Public hearing required. Except as provided in
AS 18.07.071, the department shall hold a public hearing within a reasonable time
after determining that an application under AS 18.07.035 is complete. By regulation,
the department shall establish
(1) atime limit by which a public hearing required under this section
shall be held; and
(2) procedures for conducting a public hearing held under this section.
Sec. 18.07.039. Time limit for decision on application. Based on the
standards for review under this chapter, the department shall, within 120 days after

determining that an application under AS 18.07.035 is complete, approve or deny the

application.

* Sec. 5. AS 18.07.043 is amended to read:

Sec. 18.07.043. Standard of review for applications for certificates of need

3- CSHB 407( )
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and applications to modify certificates of need [RELATING TO NURSING
HOMES AND NURSING HOME BEDS], (a The department shall develop
review standards for an application for a certificate of need, or for a modification of a
certificate of need, issued under this chapter [FOR A HEALTH CARE FACILITY
THAT IS ANURSING HOME OR HAS NURSING HOME BEDS].

(b) When determining whether to approve an application for
certificate of need or to modify an existing certificate of need [IN DEVELOPING
THE REVIEW STANDARDS UNDER (a) OF THIS SECTION], the department
shall consider whether

(1) a public process and existing appropriate statewide, regional, and
local plans were included in planning and designing the project [ADDITIONAL
NURSING HOME BEDS OR THE HEALTH CARE FACILITY];

(2) the project will meet [ADDITIONAL NURSING HOME BEDS
OR THE HEALTH CARE FACILITY MEETS] minimum required use rates for the
proposed services without causing the [NEW NURSING BEDS, AND THE
EFFECT ON] use rates for existing providers of the services to fall below minimum
required use rates [NURSING HOME BEDS];

(3 the project [ADDITIONAL NURSING HOME BEDS OR THE
HEALTH CARE FACILITY] demonstrates consideration of the community, regional,
and statewide needs [FOR NEW NURSING HOME BEDS];

(4) the project [ADDITIONAL NURSING HOME BEDS OR THE
FIEALTFI CARE FACILITY] meets the minimum standards of the department that
are designed [NUMBER OF NEW NURSING BEDS THAT SHOULD BE
REQUIRED IN A FACILITY] to ensure efficiency and economies of scale;

(5) the project [ADDITIONAL NURSING HOME BEDS OR THE
HEALTH CARE FACILITY] demonstrates the proposed service will provide a
quality of care equivalent to existing community, regional, or statewide services;

(6) the project [ADDITIONAL NURSING HOME BEDS OR THE
HEALTH CARE FACILITY] demonstrates financial feasibility, including long-term
viability, and what the financial effect will be on consumers and the state; and

(7) the sponsor has demonstrated cost effectiveness through

-4-
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considering the availability of appropriate, less costly alternatives of providing the
services planned.

(¢©) The department shall grant a sponsor a certificate of need or modify a
certificate of need [THAT AUTHORIZES NURSING HOME BEDS OR THAT IS
FOR A HEALTH CARE FACILITY THAT IS A NURSING HOME] if the

department finds that the sponsor meets the standards established in or under this

chapter.
* Sec. 6. AS 18.07.071(b) is amended to read:

(b) The department may grant a sponsor a temporary certificate for the
temporary operation of a category of health service if the sponsor shows by affidavit
or formal hearing

(1) the necessity for early, immediate, or temporary relief; and
(2) adverse effect to the public interest by reason of delay occasioned
by compliance with the requirements of AS 18.07.043 [AS 18.07.041, 18.07.043,] and
application procedures prescribed by regulations under this chapter.
* Sec. 7. AS 18.07.071(c) is amended to read:

(c) A temporary certificate granted under (b) of this section does not confer
vested rights on behalf of the applicant. The department shall impose those special
limitations and restrictions concerning duration and right of extension that the
department considers appropriate. A temporary certificate may not be granted for a
period longer than necessary for the sponsor to obtain review of the action certified by
the temporary certificate under AS 18.07.051. Application for a certificate of need
that will be reviewed under AS 18.07.043 [AS 18.07.041 OR 18.07.043] must
commence within 60 days after [OF] the date of issuance of the temporary certificate.

* Sec. 8. AS 18.07.081(c) is amended to read:

© A certificate of need shall be suspended if an accusation is filed before the
commencement of activities authorized under AS 18.07.043 [AS 18.07.041 OR
18.07.043] that charges that factors upon which the certificate of need was issued have
changed or new factors have been discovered that significantly alter the need for the
activity authorized. A suspension of a certificate may not exceed 60 days. At the end

of this period or sooner, the department shall revoke or reinstate the certificate.

5 CSHB 407( )
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* Sec. 9. AS 18.07.081(d) is amended to read:
(d) A certificate of need may be revoked if
(1) the sponsor has not shown continuing progress toward

commencement of the activities authorized under AS 18.07.043 within [AS 18.07.041
OR 18.07.043 AFTER] six months after the date of issuance of the certificate:
(2) the applicant fails, without good cause, to complete activities

authorized by the certificate;
(3 the sponsor fails to comply with [THE PROVISIONS OF] this

chapter or regulations adopted under this chapter;
(4) the sponsor knowingly misrepresents a material fact in obtaining

the certificate;
(5) the facts charged in an accusation filed under (c) of this section are

established; or
(6) the sponsor fails to provide services authorized by the terms of the
certificate.

* Sec. 10. AS 18.07.111(2) is amended to read:
@ "certificate” means a certificate of need issued by the department

under AS 18.07.043 or 18.07.071 TAS 18.07.041, 18.07.043/0R 18.07.071];
* Sec. 11. AS 18.07.031(b) and 18.07.041 are repealed.

* See. 12. The uncodified law of the State of Alaska is amended by adding a new section to

read:
APPLICABILITY. AS 1807, as amended by secs. 1 - 11 of this Act, applies to
applications for certificates of need that are initially filed on or after the effective date of this

Act.
* Sec. 13. This Act takes effect immediately under AS 01.10.070(c).

407( ) &
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Please enter into the record my testimonytothe  h.e.sss.

e, Payse Bill 407 Complnee Name
Committee on ﬁ# . Dated) I2/103/2002
Bill | Subject ,

Thank Y (iu for accepting my testimony, | was here on Tuesday but was unable to return for the April 4th
hearing. My name is Anne Lilley.'l have been a nurse practitioner in Alaska for the last 7 years and a nurse in
Alaska for the last 22 years. | was recently hired as Manager of Clinical Education for Fairbanks Memorial
Hospital, and | have a concern for the hospital. 1 am also concerned about the provision of mental health and
recovery services in Fairbanks, having worked extensively with members of this underserved population in
Interior Alaska for the last several years.

I oppose House Bill 407 and agree with previous testimony that supports continuing the Certificate of
Need program (CON). 1 see this as basically an issue ofhealth care planning. Do we plan health care and
include public comment and oversight as we do with other essential services such as roads and disaster services
or do we let the free market decide which needs are met?

My understanding of the intent of HB407 is to decrease health care costs by encouraging competition
and cutting down on red tape. | support the concept but | don’t feel it translates well into the health care arena,
especially in Alaska. Further, | am troubled by the many comparisons of health care to other free market
commodities, One of the ways health care is different is in the way services are provided:

If as aprovider, | order an MRI at a local hospital, my patient will almost always go the hospital for an MRI. If
| order an MR at a local clinic that | am affiliated with the patient will rarely request that the MR1 be done in
another location. The physician or other ordering provider really directs the selection ofthe facility, not the
patient.
Neither is the ordering provider always free to order a procedure at any facility he or she chooses. Issues
of credentialing or privileges, contracts and/or group ownership often control provider selection of services.

In this instance and many others, free market comparisons don’t fit

The other issue is that some areas of health care are simply not profitable. Mental health and addiction
services come to mind. Lack ofadequate services for these conditions already places an incredible financial
burden on the state. What happens to these services if the free market model is applied to health care? . The
potential is there for this bill to work in direct opposition to it’s intended effect.

I would simply like to know that SOMEONE is asking how health care development will affect patient
outcomes in any given Alaskan community in 5or 10 or 15 years. | believe wc need a STRONG public health
planning process in order to control long-term health care costs in Alaska. CON provides the teeth for that
planning process to be effective, if the process needs to be improved, let's improve it without weakening the

purpose of CON.

SIGNED: QL [to —

Testifier _ q
Anne M Lilley, BN, MSN, F\P

Fairbanks Memorial Hospital

Representing

P.O. BOX 82868, Fairbanks, AK 99703 Phono wk: ASS - sine
Address /Phone Number 388 - 8783
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Subject: HB407
Date: Mon, 8 Apr 2002 09:28:24 -0800
From: "Lewis, Steve" <STLewis@PetroStar.com=>

To: "Representative_Fred Dyson@legis.state.ak.usl <Representative Fred Dvson@legis.state.ak.u:
"'Representative_Peggy Wilson®©legis.state.ak.us™ <Representative_Peggy Wilson@legis.statc.
""Representative_John_Coghill©legis.state.ak.us™ <Representative_John_Coghill©legis.state.ak
"'Representative_Vic_Kohring@Iegi.s.state.ak.us™ <Representative_Vic_Kohring@legis.state.ak.
"'Representative_Gary_Stevens@Ilegis.state.ak.us™ <Representative_Gary Stevens@legis.state.a
"'Representative_Sharon_Cissna@legis.state.ak.us™ <Representative_Sharon_Cissna@legis.stat€
"'Representative_Reggie Joule@legis.state.ak.us™ <Representative_Reggie_Joule@Ilegis.state.ak

Dear Representatives,

It iIs my aerstariing that HB-407 will be coming up for a vote in the
House HESS committee early next week and 1 would urge each of you to vote in
favor of HB 407 and move it out of your committee, as it is currently
drafted, to the Rules Committee. Petro Star Inc.and our subsidiaries
Sourdough fuel and Petroleum Sales, along with our Sister companies Natchiq,
APC and Houston Contracting CO. employ more than 800 employees in the
Fairbanks area. Not only do we have that many employees, but for the most
part each of them represents a house hold that we provide medical benefits
to. After living in Fairbanks for more than 24 years of my career, before
moving to Anchorage, 1 certainly recognize the politics involved in this
issue and the special interest that are represented on both sides. However,
not only does this bill provide an avenue for competition, which is always
gooa from the stand point of cost, but it also gives the citizens of the
North Star Borough greater choices relative to their medical care, both from
a dollar standpoint and availability of services. Not only is the current
system potentially costly to our company, it limits the choices of our
employees. Competition is good for the community and lack of it can only
produce higher cost and less services. Again | would urge you to vote in

favor of HB-407.
Sincerely,
Stephen T. Lewis

Chairman and CEO
Petro Star Inc.

4/8/2002 4:31 PM
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Satrstacs used

e The statistics used In this testimony are
shown mnaccompanying material. The
source of that Information iIsshown N
the material.
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CrtrhictedFNeed (CON)
Proosss

« W hile Il'have not found a written history which
| can quote to support this, itis my
understanding that the CON process evolved
initially as a requirement of the federal
government in hopes that itwould control

health care costs.

e M any states have realized that itdoes not
serve that purpose so that now 30 % of the

states have no CON.

41212002 HB407 Testimony CAW 3



CON Requmrarents

e Of the ten least densely populated states
only two have a CON requirement. Of those
two, one requires a CON only for counties
with a population of over 100,000 and the

other requires a CON only for long term care

beds.

e Of the top 15 least densely populated states

only four require the CON (the two above

plus two more).

41212002 HB407 Testimony CAW 4



e Residents of states with high popullation
densities have options/choices by virtue
of having lots of faalies.

e This provides choice and drives
efficiency in delivering health care.

41212002 HB407 Testimony CAW 5



e States with small populations need a
“free market system” to foster choices
and competition.

 Why sAlaska the only one i the top
seven least densely populated states
with a CON requirement?

41212002 HB407 Testimony CAW 6



Wih

e “Non-profit”and “Not-for-profit”do not necessarily

mean efficient operation of the organization.

® Many “Non-profit”and “Not-for-profit” organizations
that are funded through charities are driven to greater

efficiency because the donors may donate to other
causes (donors have choices).

* Health care organizations (and other types of
organizations) that have a monopoly are not driven to
be efficient and provide the highest quality- they can
exist, and continue to exist, and be inefficient, by

virtue of their being the only choice no matter how

bad the choice 1is.

41212002 HB407 Testimony CAW 7



Cal Wales

e Resident of Fairbanks since 1993.

e |Ido not work for any part of the health
care system.

e Ido not own stock I or benefit Inany
way from the health care Industry
beyond belng a patient.

41212002 HB407 Testimony CAW 8



Accorpanying nateral
e Spreadsheet showing state sizes and
populations plus the calculations O

determine population density and
ranking.

e Chart of states requiring the CON taken
from the Community Catalyst web Site.

41212002 I-1B407 Testimony CAW 9



Certifcate of Need shown compared to Population and Size

Rank
by
Populat
ion
48
51
47
46
36
39
35
38

34
32

28
40

24
20
21
33
30
3
2
49
3
2
3
15
18

Lof3

State
Alaska
Wvomincl
North
Dakota
South
Dakota
New
Mexico

|daho
Nevada
Nebraska

Utah
Kansas

Oreqon
Maine

Colorado
Arizona
Oklahoma
Arkansas
lowa
Mississippi
Minnesota
Vermont
West
Virainia
Texas
Missouri
Alabama
Washincito
n
Wisconsin

Kentucky
.uisiana

Population

(2000 est.*) Rank

626,932
493,782

642,200
154,844
1,819,046
1,293,953
1,998,257
1,711,263

2,233,169
2,688,418

3,421,399
1,274,923

4,301,261
5,130,632
3,450,654
2,673,400
2,926,324
2,844 658
4919479
608,827
ST
AT
5,894,121
5,363,675

4,041,769
4,468,976

by
Size
1
9
17
16
5
1
T
15

12
13

10
39

8
6
19
21
23
3l
14
43
4]
2
2
20
25

36
33

Size
(5.
miles of
land**)
State
Alaska 570,374
Wvoming 97,105
North
Dakota 68,994
South
Dakota 17,122
New Mexico 121,365
.ano 82,751
Nevada 109,806
Nebraska 75,898
Utah 82,168
Kansas 81,823
Oregon 96,003
Maine 30,865
Colorado 103,729
Arizona 113,642
Oklahoma 68,679
Arkansas 52,075
lowa 55,875
Mississippi 46,914
Minnesota 79,617
Vermont 9,249
West
Virginia 24,087
Texas 261,914
Missouri 68,898
Alabama 50,750
Washington 66,582
Wisconsin 54314
Kentucky 39,732
.ouisiana 43,566
CAW

Pop
Density

5.00
931
9.79
14.99
15.64
18.20
2255

21.18
32.86

35.64
4131

41.47
45.15
50.24
51.34
52.37
60.64
61.79
65.83
e
Ges
88.52
98.75

101.73
102.58

Rank by
Density
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Certifcate of Need shown compared to Population and Size

http://www.ipl.org/youth/stateknow/popchart.htm

2 0f 3

26

41
16
10

1l
14

8
12
42
1
5

19
29
13
43

44
50

South
Carolina

New
Hampshire

Tennessee

Georoia
North
Carolina
Indiana

Michiaan
Virginia

Hawail
California
lllinois
Pennsvlva
nia

Ohio
Florida

Delaware
New York

Maryland
tConnectlcu
Massachus
etts

Rhode
sland

New
Jersey

Montana
Washingto
I, D. C.
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http://www.ipl.org/youth/stateknow/popchart.html

30f3

Certifcate of Need shown compared to Population and Size

17 Only for long term beds
18 Only for counties over 100,000 population
19 Only for acute care hospitals

CAW 4/1/2002 5:28 PM
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Certificate of Need Chart

18-NOV-99
Certificate isrequired for:
= =2 22 2 2, s2 55 2Z=222s g5 85 25 .2
State = Oversight Agency 22 B2 < 28 28 = .2 =5°Ex5 g3 B3 55 =2
5 52 25 £ &% § 2% 5% 3558 2% 5% 2% s&
(&) = [} = @ a o = <
(&) [=
Alabama LY. State Health Planning and X X1 X X X
Development Agency > -1 .
Alaska Y Department ofilcalth and Social X X1 X
_ Services
Arizona i N OXIXKXIXSXXSXij o Xioixkx : oum
Arkansas Y State Board o f Health (Division X
of Health Facilities Services)
California Y Ollicc of Statewide Planning and = X X X<
Development
Colorado N
Connecticut oY Office ofHealth Cate Access X X X : X X
District of Y St."e Health Planning and X X X XJ X4 X Xs X
Columbia Development Agency
Delaware ©y J1 Delaware Health Resources Board x° X X X X- X
Florida Y Agency for Health Care X J X X X
Administration
Georgia Y | DepartmentofCommunity llealU X X
Hawaii Y State Health Planning and X1 X X X X
Development Agency
Idaho N o s ——
llinois y! Health Facilities Planning Board X X X X X X X X
Indiana Y»:  The State Department LI Dommdxo -
lowa Y Department o f Public Health and X Xy X" X X X X
Facilities Council
Kansas N e e ' ' . A - -
Kentucky Y Cabinet for Human Resources Xy X X*¥1 X XJ X
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18-Nov-99

State

[/ouisiana

Maine

Maryland

Massachusetts
Michigan

Minnesota
Mississippi
Missouri
Montana

Nebraska
Nevada

New Hampshire
New Jersey

New Mexico
New York*1 ~
North Carolina

© Community Catalyst
2

Oversight Agency

Department oflicalth and
Hospitals

Department of Human Services
and Certificate of Need Advisory
Committee

State Health Resources Planning
Commission

Department of Public Health
Department of Public Health and
Certificate of Need Commission

State Department olTlealth
Missouri Health Facilities Review
Committee

Department of Public Health and
Human Services

Department of Health and Human
Services Regulation and

Licensure

DepartmentofHuman Resources
Health Services Planning and
Review Board

Department of Health and Senior
Services

Departmentof Health
Department of Health and Human
Services

Certificate is required for:
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Notes

For any change

Hearing not required, must be requested

CoN not needed ifgave prior notice

All applicants must certify that they will provide uncompensated care (charity care and bad debt) for the next five years ata percentage equal toor
greater than the previous two years

Hearing only for purchase or lease of hospital

Only for acouisition of a nonprofit health care fecility

Referred toas “certificate of exemption”

CoN only needed for Comprehensive Care Beds

But may be exempt

Any affected person may appeal the decision

But, only in the case of lease arrangements

. For change inbed capacity or services

DPH may hold a hearing, or gpplicant, state, or 10 taxpayers may request a hearing

CoN not required, but must give notice

CoN not required forhospitals

. Hearing not required, must be requested, or Authority may schedule on own initiative

As ofJune 12, 1997, aCoN inNebraska isonly requiredwhen creating, relocating, or convertinglong term care beds

CoN only required for counties with a population lessthan 100,000 and for projects costingmorethan  S2million

Only for acute care hospitals
New York does not have licenses or CoNs, ithas “certificates” that encompass both licensingand CoN

CoN for long term carc fecilities such as nursing homes
Only for discontinuing dostetrical or matemity services

el I
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PETRO ST”R INC.

201 Arctic Slope Avenue, Suite 200
Anchorage, AK_ 99518-3030

| PiffP¥ndPh 344 06Lir 557 ) IO AfrHw wa

FAX TRANSMITTAL

FAX: 9072676124

Total Pages: (1)

DATE: April 8, 2002

T0: Representative Fred Dyson 465-4587
Representative Peggy Wilson 485-3175
Representative John Coghiil 465-3258
Representative Vic Kohring 465-3808

Representative Gary Stever.s 465-3517
Representative Sharon Cissna 465-4588
Representative Reggie Joule 465-4586

MESSAGE: Dear Representatives:

Iltls my understanding that HB-407 willbe coming up fora vote In the
House HESS committee early nextweek and Iwould urge each ofyou to vote in
favorofHB 407 and move Itoutofyourcommittee, as itiscurrently drafted, to the
Rules Com mittee. Petro StarInc.and oursubsidiaries Sourdough fus! ond
Petroleum Sales, along with our Sistercompanies Natchig, APC and Houston
Contracting CO. employ more than 800 employees inthe Fairbanks area. Notonly
dowe have thatmany employees, butforthe mostparteach ofthem represents a
house hold thatwe provide medical benefits to. Afterliving in Fairbanks formore
than 24 years ofmycareer, before moving to Anchorage, Icertainly recognize the
politics involved In this issue and the special interestthatare represented on both
sides. However, notonly does this bill provide an avenue forcompetition, which is
always good from the stand pointofcost, butitalso gives the citizens ofthe North
StarBorough greaterchoices relative to theirmedicalcare, both from a dollar
standpointand availability of services. Notonly isthe currentsystem potentially
costly to ourcompany, itlimits the choices ofouremployees. Competition isgood for
the community and lack ofitcan only produce highercostand less services. Again |
would urge you to vote infavorofHB-407.

Sincerely,
Stephen T. Lewis

Chairman and CEO
Petro Star Inc.

****6



AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE CISSNA
TO: FB 407

Add new section under temporary law:

The State of Alaska Department of Health and Social Services shall develop a
comprehensive health plan for the state, making use of. to the maximum extent, existing
health care plans and processes employed by the Department of Health and Social
Services, other state agencies and local community efforts. A focus of the plan shall be to
develop community-specific health information to assist the Certificate of need program
in evaluating applications for certificates of need. A report will be submitted to the
legislature by January 1, 2003.



FISCAL NOTE DNAFI

0 CEGILATIVE Session ittty

() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected] Health & Social Services

Title: RELATING TO CERTIFICATES OF NEED BRU: Medical Assistance
Component: Medicaid Services

Sponsor: COGHILL,
Requestor: HOUSE (HES) Component Number: 2077

Expenditures/Revenues (Thousands of Dallars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims 4,666.8 9,495.2 10,907.0 11,593.3 12,157.0 12,643.3

Miscellaneous
TOTAL OPERATING 4,666.8 9,495.2 10,907.0 11,593.3 12,157.0 12,643.3

CAPITAL. EXPENDITURES

CHANGE IN REVENUES ( 0 )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts 2,719.3 5,5632.8 6,355.5 6,755.4 7,083.9 7,367.2
1003 GF Match 1,947.5 3,962.4 4,551.5 4,837.9 5073.1 5276.1
1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Othe (Specify Type-do not abbrevia
TOTAL 4,666.8 9,495.2 10,907.0 11,5933 12,157.0 12,643.3

Estimate of any current year (FY2002) cost:
Check this box (X) if funding for this bill is included in the Governor's FY 2003 budget proposal:

POSITIONS
Fu'l-time
Part-time
Temporary

ANALYsIs:  (Attach a Separate page if necessary)
This bill would require a CON for 1) the construction of, increase in bed capacity of, or conversion of a
facility to a nursing facility or psychiatric hospital; 2) conversion of the bed use of a facility in the
unorganized borough or community with a population of less than 55,000 if the existing facility requirec a
CON; and 3) expenditure of $1 million or more for the addition of a category of services provided by a
nursing facility or psychiatric hospital, or the construction alteration of or addition of a category of health
services other than a nursing facility or psychiatric hospital in the unorganized borough or a community
with a population under 55,000. This bill would allow a facility to relocate or be replaced at another site

at any co_t without a CON.

The purpose of the CON is to act as a deterrent to overbuilding health care facility capacity.

Prepared by:  Nancy Weller Phone 465-3355
Division Medical Assistance Date/Time 04/04/2002
Approved by:  Elmer A. Lindstrom, Deputy Commissioner Date 04/08/2002
Agency Department of Health & Social Services

For distribution Information, call tho Governar's Legislative Office
(Rv270L VD Page 1 of 3_



DRAFT

STATE OF ALASKA BILL NO. CS HB 407 (HES)
2002 LEGISLATIVE SESSION

FISCALNOTE #

ANALYSIS CONTINUATION

Changes to the current CON requirement may have a cost impact on the Medicaid Program if a facility is
allowed to be replaced before it's useful life is completely depreciated or if construction of excess bed
capacity occurs. The last change to the CON lawwas in 1983, when the CON limit was increased from

$150.0 to $1 million.

Certificate of Need staff in the Division of Administrative Services, DHSS, estimate that a number of
facilities that have expressed an interest in construction Vill proceed if the proposed language is
adopted. The construction of these facilities is expected to increase costs to the Medicaid budget as
shown - no facility costs are included other than those known pending projects.

Assumptions in creating these projections include: use of the FFY 03 federal match rate of 58.27% and
the 4% DRI inflation factor for facility costs.

Future Medicaid cost impacts from the changes to the CON limit proposed in this bill are largely
unknown. The fiscal note reflects only projects that have been forwarded to the department for
consideration. Actual costs could be much greater.

See next page for the breakdown of annual operating and depreciation costs of facilities reflected in this
fiscal note.



Timeline

2005

2004

2003
2006

2003
2003
2003
2007

CSHB 4075?4!;082

Estimated Costof Potential New Projects Not Needing a CON Under CSHB 407/)

Nursing Home Beds:
Type Location Facility

C

B
B
C

Seward Wesley R&C Ctr
Acute Care Beds:

Mat-Su Valley Hospital

ANCH Providence

Soldotna Central Pen. Hsp

OtherAcute Care Facilities:

O W w w

FBKS ASC/Diagnostic
ANCH ASC/Diagnostic
Mat-Su ASC/Diagnostic
Soldotna ASC/Diagnostic

Total Cost

No ofBeds*
66 NH Beds

75 Beds/37 new
33 Beds
62 Beds

4 Surg Suites
6 Surg Suites
2 Surg Suites
2 Surg Suites

Deprec. Exp.
Or Facility Fee
$ 1,032,000
$ 250,000
$ 250,000
$ 250,000
$ 200,000
$ 300,000
$ 100,000
$ 100,000
$ 2,482,000

Cost Per New Annual

Bed Day Operating Costs
$ 389.46

$ 162597 § 4,391,745
$ 158439 § 3,816,796
$ 1,559.13

Although there may be some

operating costs for Medicaid,

there is no way to estim ate
those costs

$ 8,208,540

*70 New acute Beds; 100 Replacementacute beds; 66 Replacement Nursing Home Beds;

and 14 new Ambulatory Surgery Suites

A= NH or Psych beds thatcan be builtunder $1 million threshold

B
C
D
E

Conversion of Psych Beds for Under $1 million

= Exemptfrom CON because facility is in Anch, Fbks, or Mat-Su and is Acute

Exemptfrom CON because itis areplacement facility
Facility in small community thatwillsoon become a large community

Page 3 of 3
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22-LS3389\F.3
Lmrterbach
3/27102

AMEND MENT

OFFERED IN THE HOUSE
TO: CSHB 407( ), Draft Version "F"

p£ge 1, line 1, following "program;":
Insert "relating to children's mental health services;"

Page 5, following line 30:
Insert a new bill section to read:
"* see. 11. AS 47.30,660 is amended by adding a new subsection to read:

(©) The plan prepared, revised, and amended tinder (a) of this section must
include, as a distinct component, a master plan for children's mental health services.
The master plan required under this subsection must be developed in conjunction with
the Alaska Mental Health Trust Authority, Alaska Mental Health Board, and Advisory
Board on Alcoholism and Drug Abuse, and must provide for involvement of families
of emotionally disturbed children and adolescents, community mental health
providers, and providers of residential and inpatient carc for children and adolescents,
After gathering information through methods determined appropriate, the department
shall prepare 1hc master plan, which must include the following:

(1) recommended principles that should be used to guide development
of a comprehensive system of care to meet the mental health needs of children and
adolescents;

(2) an estimate of the current and projected number of children and
adolescents in the state who are suffering severe emotional, mental, and substance
disorders;

(3) a description of the current system of care for children with

emotional, mental, and substance disorders, including the type, capacity, and
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geographic availabil ity of care;

(4) an assessment of the ability of the existing service system to meet
the identified and projected needs, including an assessment of utilization and factors
affecting utilization:

(®) an assessment of gaps in the type or capacity of sendees needed;

(6) the array and capacity of in-home, community-based, residential,
and inpatient care needed to meet the current and projectedneedfor screening,
diagnosis, and treatment of children and adolescents in the state whoore suffering
emotional, mental, and substance disorders;

(7) an analysis of impediments limiting or preventing development or
operation of the services and capacities needed;

(8 recommended priorities for action to reconfigure, expand, or
enhance existing services or to develop new service alternatives;

(9) an estimate of resources needed to develop and support the system

of sendees required.”

Renumber the following bill sections accordingly.

Page 6, line 3:
Delete "secs. 1-11"
Insert "secs. 1-10 and 12"

Page 6, following line 5
Insert anew bill section to read:
"* Sec. 14. The uncodified law of the State of Alaska is amended byadding a new section

to read:

MASTER PLAN FOR CHILDREN'S MENTALHEALTHSERVICES. The initial
master plan required to be prepared under AS 47.30.660(c), addedby sec. 1lof this Act, shall
be completed and delivered to the governor by the first day of the First Regular Session of the
Twenty-Third Alaska State Legislature, and the Department of Health and Social Services

shall notify’ the legislature that the master plan is available for review."
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22-LS1389\F. 1
Lauterbach
3122102

AM ENDMENT

OFFERED IN THE HOUSE
TO: CSHB 407( ), Draft Version "F"

Page 6, following line 5:
Insert a new bill section to read:
"* Sec. 13. The I'ncodified law of the State of Alaska is amended by adding a new section
to read:
TEMPORARY MORATORIUM ON CERTAIN PSYCHIATRIC BEDS. @
Notwithstanding the provisions of AS 18.07, the Department of Health and Social Services

may not, until July 1, 2003, issue a certificate of need for construction of a health care facility

that both
(1) includes psychiatric beds designated for children who are at least five

years of age but younger than 13 years of age or for adolescents who are at least 13 years of

age but younger than 20 years of age; and

(2) requires licensure under AS 18.20.020 as a general acute care hospital,
rural primary care hospital, critical access hospital, or specialized hospital primarily engaged

in the treatment of one specific type of illness or disability.

(b) The restriction in (a) of this section applies to applications for a certificate of need

for which a certificate was not issued before the effective date of this section."

Renumber the following bill section accordingly.



AMENDMENT NO.

OFFERED IN THE HOUSE HESS BY REPRESENTATIVE

TO: CSHB 407(HES)/Version F

1 Page 2, following line 7:

3 *Sec. 2 AS 18.07.031(c) is amended to read:

4 (¢) Notwithstanding (a) of this section, a person who is lawfully authorized to

5 operate [OPERATING] a health care facility (THAT IS AN AMULATORY

6 SURGICAL FACILITY] at asite may make an expenditure of any amount in order to
7 replace the facility at the same site or relocate the services of the facility to a new

8 site in the same community bv submitting a written request to the department for

9 a certificate of need as long as neither the bed capacity nor the number of categories of

10  health services provided at the new site is greater and no new category of health
services is provided. This certificate shall be issued within 60 davs of written
request to the department. However, notwithstanding the expenditure thresholds,
population thresholds, and other provisions of (THRESHOLD IN] (a) of this section,

14 a person may not use the site from which the health care facility relocated for another

15 health care facility unless authorized under a certificate of need issued by the department.

16 Renumber Sections as appropriate.

17 Page 6, line 3:

18 Delete “secs. 1- 117

Insert“secs. 1- 12"



AMENDMENT NO.

OFFERED IN THE HOUSE HESS BY REPRESENTATIVE

10

11

TO: CSHB 407(HES)/Version F

Page 2, following line 7:
Insert new bill section to read:
*Sec. 2 AS 18.07.031(b) is amended to read:

(b) Notwithstanding [THE EXPENDITURE THRESHOLD IN] (a) of this section, a
person may not alter the bed capacity bv adding new beds to. construct a building
for use as. or convert a building or part of a buil ling to a nursing home orpsychiatric
hospital that requires licensure under AS 18.20.020 unless authorized under the terms of

a certificate of need issued by the department.

Renumber Sections as appropriate.
Page 6, line 3:
Delete “secs. 1- 117

Insert“secs. 1- 127



AMENDMENT NO. =~

OFFERED IN THE HOUSE HESS BY REPRESENTATIVE

TO: CSHB 407(HES)/Version F

1 Page 2, following line 19:
2 Insert new bill section to read:

3 “*Sec. 3 AS 18.07.031 is amended by addinga new subsection to read:

4 (d) Notwithstanding the expenditure thresholds, population thresholds, and

5 other provisions of this section, aperson may not convert the use of a bed in a health
6 care facility to another bed, including converting adult psychiatric bedsto psychiatric
7 beds designated for adolescents and children, unless authorizedunder the terms of a
8 certificate of need issued by the department.”

9

10 Renumber Sections as appropriate.
n Page 6, line 3:
12 Delete “secs. 1- 12”

13 Insert “secs. 1- 13"



22-1L.S13890\F3
Lauterbach
. 3/27/2

1 Page 1 line 1, following "program;":

2 Insert "relating to children's mental health sendees;"

3

4  Page 5, following line 30:

5 Insert a new bill section to read:

6 "* Sec. 11. AS 47.30.660 is amended by adding a new subsection to read:

7 (¢) The plan prepared, revised, and amended under (a) of this section must
8 include, as a distinct component, a master plan for children's mental health services.
9 The master plan required under this subsection must be developed in conjunction with
10 the Alaska Mental Health Trust Authority, Alaska Mental Health Board, and Advisory
n Board on Alcoholism and Drug Abuse, and must provide for involvement of families
12 of emotionally disturbed children and adolescents, community mental health
13 providers, and providers of residential and inpatient care for children and adolescents.
14 After gathering information through methods determined appropriate, the department
15 shall prepare the master plan, which must include the following:

16 (1) recommended principles that should be used to guide development
17 of a comprehensive system of care to meet the mental health needs of children and
18 adolescents;

19 (2) an estimate of the current and projected number of children and
20 adolescents in the state who are suffering severe emotional, mental, and substance
21 disorders;
22 (3) a description of the current system of care for children with
23 emotional, mental, and substance disorders, including the type, capacity, and
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geographic availability of care;

(4) an assessment of the ability of the existing service system to meet
the identified and projected needs, including an assessment of utilization and factors
affecting utilization;

(5) an assessment of gaps in the type or capacity of services needed,;

(6) the array and capacity of in-home, community-based, residential,
and inpatient care needed to meet the current and projected need for screening,
diagnosis, and treatment of children and adolescents in the state who are suffering
emotional, mental, and substance disorders;

(7) an analysis of impediments limiting or preventing development or
operation of the services and capacities needed;

(8) recommended priorities for action to reconfigure, expand, or
enhance existing services or to develop new service alternatives;

(9) an estimate of resources needed to develop and support the system

of services required.”

Renumber the following bill sections accordingly.

Page 6, line 3:
Delete "secs. 1-11"

Insert "secs. 1-10 and 12"

Page 6, following line 5:

Insert a new bill section to read:

"* Sec. 14. The uncodified law of the State of Alaska is amended by adding a new section
to read:

MASTER PLAN FOR CHILDREN'S MENTAL HEALTH SERVICES. The initial
master plan required to be prepared under AS 47.30.660(c), added by sec. 11 of this Act, shall
be completed and delivered to the governor by the first day of the First Regular Session of the
Twenty-Third Alaska State Legislature, and the Department of Health and Social Services

shall notify the legislature that the master plan is available for review."
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1
2 Renumber the following bill section accordingly.
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22-1.S1389\F.3
Lauterbach
3/27/02

OFFERED IN THE HOUSE

TO: CSHB 407( ), Draft Version "F"

Page 1, line 1, following "program;":

Insert "relating to children's mental health services;"

Page 5, following line 30:

Insert a new bill section to read:

"* Sec. 11. AS 47.30.660 is amended by adding a new subsection to read:

() The plan prepared, revised, and amended under (a) of this section must
include, as a distinct component, a master plan for children's mental health services.
The macter plan required under this subsection must be developed in conjunction with
the Alaska Mental Health Trust Authority, Alaska Mental Health Board, and Advisory
Board on Alcoholism and Drug Abuse, and must provide for involvement of families
of emotionally disturbed children and adolescents, community mental health
providers, and providers of residential and inpatient care for children, and adolescents.
After gathering information through methods determined appropriate, the department
shall prepare the master plan, which must include the following;

(1) recommended principles that should be used to guide development
of a comprehensive system of care to meet the mental health needs of children and
adolescents;

(2) an estimate of the current and projected number of children and
adolescents in the state who are suffering severe emotional, mental, and substance

disorders;
(3 a description of the current system of care for children with

emotional, mental, and substance disorders, including the type, capacity, and
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geographic availability of care;

(4) an assessment of the ability of the existing service system to meet
the identified and projected needs, including an assessment of utilization and factors
affecting utilization;

(5) an assessment of gaps in the type or capacity of sendees needed;

(6) the array and capacity of in-home, community-based, residential,
and inpatient care needed to meet the current and projectedneed forscreening,
diagnosis, and treatment of children and adolescents in the state who are suffering
emotional, mental, and substance disorders;

(7) an analysis of impediments limiting or preventing development or
operation of tire services and capacities needed;

(8) recommended priorities for action to reconfigure, expand, or
enhance existing services or to develop new service alternatives;

(9) an estimate of resources needed to develop and support the system

of sendees required.”

Renumber the following bill sections accordingly.

Page 6, line 3:
Delete "secs. 1-11"
Insert "secs. 1-10 and 12"

Page 6, following line 5:

Insert a new bill section to read;

"* Sec. 14. The uncodified law of the State of Alaska is amended by adding a new section
to read:

MASTER PLAN FOR CHILDREN'S MENTAL HEALTH SERVICES. The initial
master plan required to be prepared under AS 47.30.660(c), added by sec. 11 of this Act, shall
be completed and delivered to the governor by the first day of the First Regular Session of the
Twenty-Third Alaska State Legislature, and the Department of Health and Social Services
shall notify’ the legislature that the master plan is available for review."
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Sectional for CSHB 407(HSS)
Version O

iScction 1. (@)(2) This provision specifically provides that if a facility is operating under
a certificate of need, that facility cannot, for any amount, construct a skilled nursing
facility or psychiatric hospital, increase the bed capacity of a skilled nursing facility,
nor convert a building or part of a building to a skilled nursing facility or psychiatric
hospital. It also prohibits the conversion of adult psychiatric beds to psychiatric beds
designated for care of a child under 21 years of age. This language requires a CON
for skilled nursing facilities and psychiatric hospitals.

@@ This provision stipulates that a skilled nursing facility or a psychiatric hospital
wishing to add health services that would cost SI million or more would have to

apply for an additional CON to do so.

It also exempts from the CON provisions any health facility other than a skilled
nursing facility or psychiatric hospital in an area with a population of 55,000 or

more.

Section 2. Provides that a facility destroyed on site or demolished on site could be
replaced without having to acquire a new certificate of need and provides that a
facility could move to a new site without a new certificate of need as long as
capacity and categories of services do not change.

Section 3. Requires the department to adopt regulations to set a time limit for
department determines the application is complete.

Section 4. Requires the department to set a time limit by which public hearings must be
held.

Requires the department to approve or deny an application within 120 days of the
date the department determined the ipplication was complete.

Section 5. Places all certificate of need applications under the same standards of review
that currently exist for nursing home beds. All CON’s except nursing homes had a
vague standard of review under AS 18.07.041. This change gives a more definitive

standard for the applicants to follow.

Sections 6
Thru 10. Technical changes required under Section 5.

Section 11. Repeals the broad standard of review in AS 1807.041 and repeals
18.07.031(b) which is now AS 18.07.031(a)(1)(C) and is expanding the restrictions
to psychiatric hospitals.

Section 12.  Applicability of new statute is limited to CON applications filed on or after
the effective date.

Section 13. Has an immediate effective date.
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STATE OF ALASKA BILL NO. CS HB 407 (HES)
2002 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

research and discussion of continuum of care issues including how the development of or lack of lower
levels of care effect certain types of inpatient services. Financial data, efficiency and quality of care
issues will also be explored. The proposed amendment requires a report to be submitted to the
Legislature by January 1, 2003. This will require the addition of a Health and Social Services Planner II
to help write the document, assist in research and facilitate planning meetings. A Health Facilities
Planning Consultant with specialized expertise will also be needed to help research current trends,
project future needs, conduct utilization research and provide specialized analysis of systems issues
such as waiting lists and out of state placements in areas such as psychiatric services and long term

care.

Planning will require cooperation with existing planning entities at the state and local level. Tt. lealthy
Alaskans Partnership Council will provide overall plan guidance. Planners will consult with the Hospital
and Nursing Home Assaciation, Alaska Medical Association, Alaska Native Health Board, Advisory
Board on Alcoholism and Drug Abuse, Alaska Mental Health Board, Governor's Council on Disabilities
and Special Education, and the Alaska Commission on Aging. The draft plan will be circulated for public
comment for 45 days and public meetings will be held in Anchorage, Fairbanks and Juneau. A report

will be submitted to the Legislature by January 1, 2003.

Operating Expenditures for Plan Development
July 1, 2002 - January 31, 2003

Personal Services
Addition of temporary Health and Social Services Planner Il (7 months) = $38,000

Travel = $8,000
Health Facility Planning Consultant = $50,000
Publication Costs draft and final, 500 copies @$6.00/copy = $3,500
Supplies: $1,000
Total = $100,500

Page.? of 2
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CS FOR HOUSE BILL NO. 407( )
(N THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sonsor(s): REPRESENTATIVES COGIILL, Janes, Salzi, Dyson

ABILL
FOR AN ACT ENTITLED
"An Act relating to the certificate of need program; relating to comprehensive health
planning; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18.07.031(a) is repealed and reenacted to read:

(a) Except as provided in (c) of this section, a person may not,
authorized under the terms of a certificate of need issued by the department, make an
expenditure of

(1) any amount for
(A) construction of a skilled nursing facility or psychiatric
hospital;
(B) an increase in the bed capacity of a skilled nursing facility
or psychiatric hospital;
(C) conversion of a building or part of a building to a skilled
nursing facility or psychiatric hospital;

-1
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(D) conversion of a bed in a health care facility to a psychiatric
bed designated for care of a child under 21 years of age;

(E) conversion of the existing use of a bed in a health care
facility to a new bed use other than new use as a psychiatric bed designated for
the care of a child under 21 years of age if the existing use required a
certificate of need at the time the use was established and the health care
facility is located in the unorganized borough or in an organized borough with
a population of less than 55,000 at the time of the proposed conversion,
according to the latest reliable data approved by the Department of Community
and Economic Development; or

(2) $1,000,000 or more for

(A) addition of a category of health services provided by a
skilled nursing facility or a psychiatric hospital; or

(B) construction of a health care facility other than a skilled
nursing facility or psychiatric hospital, alteration of the bed capacity of a health
care facility other than a skilled nursing facility or psychiatric hospital, or
addition of a category of health services provided by a health care facility other
than a skilled nursing facility or psychiatric hospital, if the health care facility
is located in the unorganized borough or in an organized borough with a
population of less than 55,000 at the time of commencement of activities,
according to the latest reliable data approved by the Department of Community
and Economic Development.

*Sec. 2. AS 18.07.03 I(c, is amended to read:
(c) Notwithstanding (a) of this section, a person who is lawfully authorized to

operate [OPERATING] a health care facility [THAT IS AN AMBULATORY
SURGICAL FACILITY] at a site may make an expenditure of any amount in order to
replace the facility at the same Site 0r relocate the services of that facility to a new
site in the same community without obtaining a certificate of need as long as neither
the bed capacity nor the number of categories of health services provided at the new
site OF In the new facility is greater, the percentage of beds designated for each
type of use at the new site or in the new facility is not different from the

CSHB 407( ) 2-
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| percentage of beds designated for that type of use at the old site or in the previous
2 facility, and no new category of health services is provided at the new site or in
3 the new facility. However, [NOTWITHSTANDING THE EXPENDITURE
4 THRESHOLD IN (a) OF THIS SECTION,] a person may not use the site from which
5 the health care facility relocated for another health care facility unless the person
6 complies with the [AUTHORIZED UNDER A] certificate of need requirements of
7 fa) of this section [ISSUED BY THE DEPARTMENT].

8
9

*Sec. 3. AS 18.07.035 is amended to read:
Sec. 18.07.035. Application and fees. Application for a certificate of need

10 shall be made to the department upon a form provided by the department and must
11 contain the information the department requires to reach a decision about whether to
V) issue the certificate of need [UNDER THIS CHAPTER]. Each application for a
13 certificate of need must be accompanied by an application fee established by the
14 department by regulation. The department shall, bv regulation, set a time limit by
15 which the department shall determine whether an application submitted under
16 this section is complete and contains all of the information the department
17 requires to reacii a decision about whether to issue the certificate of need.

18 *Sec. 4. AS 18.07 is amended by adding new sections to read:

19 Sec. 18.07.037. Public hearing required.  Except as provided in
20 AS 18.07.071, the department shall hold a public hearing within a reasonable time
21 after determining that an application under AS 18.07.035 is complete. By regulation,
22 the department shall establish

23 (1) atime limit by which a public hearing required under this section
24 shall be held; and

25 (2) procedures for conducting a public hearing held under this section.

26 Sec. 18.07.039. Time limit for decision on application. Based on the
27 standards for review under this chapter, the department shall, within 120 days after
28 determining that an application under AS 18.07.035 is complete, approve or deny the
29 application.

30 * Sec. . AS 18.07.043 is amended to read:

3 Sec. 18.07.043. Standard of review for applications for certificates of need

3. CSHB 407( )
New Text Underlined [DELETED TEXT BRACKETED]
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nntl applications to modify certificates of need [RELATING TO NURSING
HOMES AND NURSING HOME BEDS], (a) The department shall develop
review standards for an application for a certificate of need, or for a modification of a
certificate of need, issued under this chapter [FOR A HEALTH CARE FACILITY
THAT IS A NURSING HOME OR HAS NURSING HOME BEDS].

(b) When determining whether to approve an application for
certificate of need or to modify an existing certificate of need [IN DEVELOPING
THE REVIEW STANDARDS UNDER (a) OF THIS SECTION], the department May
consider community-specific health information that may be available in a
comprehensive health plan prepared bv the department under AS 47.05.010(b)
and shall consider whether

(1) a public process and existing appropriate statewide, regional, and
local plans were included in planning and designing the project [ADDITIONAL

NURSING HOME BEDS OR THE HEALTH CARE FACILITY];
(2) the project will meet [ADDITIONAL NURSING HOME BEDS

OR THE HEALTH CARE FACILITY MEETS] minimum required use rates for the
proposed services without causing the [NEw NURSING BEDS, AND THE
EFFECT ON] use rates for existing providers of the services to fall below minimum
required use rates [NURSING HOME BEDS];

(3) the Project [ADDITIONAL NURSING HOME BEDS OR THE
HEALTH CARE FACILITY] demonstrates consideration of the community, regional,

and statewide needs [FOR NEW NURSING HOME BEDS];
(4) the project [ADDITIONAL NURSING HOME BEDS OR THE

HEALTH CARE FACILITY] meets the minimum Standards of the department that
are designed [NUMBER OF NEW NURSING BEDS THAT SHOULD BE

REQUIRED IN A FACILITY] to ensure efficiency and economies of scale;
(5) the Project [ADDITIONAL NURSING HOME BEDS OR THE

HEALTH CARE FACILITY] demonstrates the proposed service will provide a

quality of care equivalent to existing community, regional, or statewide services;
(6) the project [ADDITIONAL NURSING HOME BEDS OR THE

HEALTH CARE FACILITY] demonstrates financial feasibility, including long-term

CSHB 407( ) 4
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viability, and what the financial effect will be on consumers and the state; and

(7) the sponsor has demonstrated cost effectiveness throug

considering the availability of appropriate, less costly alternatives of providing the
services planned.

(c) The department shall grant a sponsor a certificate of need or modify a
certificate of need [THAT AUTHORIZES NURSING HOME BEDS OR THAT IS
FOR A HEALTH CARE FACILITY THAT IS A NURSING HOME] if the
department finds that the sponsor meets the standards established in or under this
chapter.

*Sec. 6. AS 18.07.071(b) is amended to read:

(b) The department may grant a sponsor a temporary certificate for the
temporary operation of a category of health service if the sponsor shows by affidavit
or formal hearing

(1) the necessity for early, immediate, or temporary relief; and
(2) adverse effect to the public interest by reason of delay occasioned
by compliance with the requirements of AS 18.07.043 [AS 18.07.041, 18.07.043] and
application procedures prescribed by regulations under this chapter.
*Sec. [. AS 18.07.071(c) is amended to read:

(c) A temporary certificate granted under (b) of this section does not confer
vested rights on behalf of the applicant. The department shall impose those special
limitations and restrictions concerning duration and right of extension that the
department considers appropriate. A temporary certificate may not be granted for a
period longer than necessary for the sponsor to obtain review of the action certified by
the temporary certificate under AS 18.07.051. Application for a certificate of need
that will be reviewed under As 18.07.043 [AS 18.07.041 OR 18.07.043] must
commence within 60 days after [OF] the date of issuance of the temporary certificate.

*Sec. 8. AS 18.07.081(c) is amended to read:

() A certificate of need shall be suspended if an accusation is filed before the

commencement of activities authorized under AS 18.07.043 [AS 18.07.041 OR
18.07.043] that charges that factors upon which the certificate of need was issued have
changed or new factors have been discovered that significantly alter the need for the

-5 CS1IB 407( )
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activity authorized. A suspension of a certificate may not exceed 60 days. At the end
of this period or sooner, the department shall revoke or reinstate the certificate.
*Sec. 9. AS 18.07.081 (d) is amended to read:

(d) A certificate of need may be revoked if
(1)  the sponsor has not shown continuing progress toward

commencement of the activities authorized under AS 18.07.043 within [AS 18.07.041
OR 18.07.043 AFTER] six months after the date of issuance 0f the certificate;
(2) the applicant fails, without good cause, to complete activities

authorized by the certificate;
(3) the sponsor fails to comply with [THE PROVISIONS OF] this

chapter or regulations adopted under this chapter;
(4) t’.e sponsor knowingly misrepresents a material fact in obtaining

the certificate;
(5) the facts charged in an accusation filed under (c) of this section are

established; or
(6) the sponsor fails to provide services authorized by the terms of the
certificate.
*Sec. 10. AS 18.07.111(2) is amended to read:
(2) “certificate” means a certificate of need issued by the departmen
under AS 18.07.043 or 18.07.071 [AS 18.07.041, 18.07.043, OR 18.07.071];
*Sec. 11. AS 47.05.010 is amended by adding a new subsection to read:
(b) The department shall develop a comprehensive health plan for the state.
To the maximum extent possible, the department shall compile the plan from
information available to the department from its data bases, from the data bases of
other agencies, and from local community efforts. The department shall prepare the
plan in a maimer designed to enable the department to use community-specific health
information in the plan to assist the department in evaluating applications for
certificates of need submitted under AS 18.07 as well as for other purposes.
* Sec. 12, AS 18.07.031(b) and 18.07.041 are repealed.
* Sec. 13. The uncodified law of the State of Alaska is amended by adding a new section to

read:

CSHB 407( ) e
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COMPREHENSIVE HEALTH PLAN; DUE DATE. The plan required under
AS 47.05.010(b), enacted by sec. 11 of this Act, shall be prepared by the Department of
Health and Social Services by January 1, 2003, and a copy of it shall be given by the
department to the legislature by that date.

* Sec. 14. The uncodified law of the State of Alaska is amended by adding a new section to
read:

APPLICABILITY. AS 18.07, as amended by secs. 1-10 and 12 of this Act, applies
to applications for certificates of need that are initially filed on or after the effective date of
this Act.

* Sec. 15. This Act takes effect immediately under AS 01.10.070(c).

-7- CSUB 407( )
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029
Mail Stop 3101

State Capitol
Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

MEMORANDUM April 11, 2002
SUBJECT: New provisions relating to health planning
(CSFIB 407( ), draft version "P")
T0: Representative Fred Dyson
Attn: Jason nAA
FROM: Terri Lauterbach

Legislative Counsel

Enclosed is the blank CS you requested.

The material you asked rme to add to the "O" version of the bill was a combination of
temporary and permanent law. Although the comprehensive plan is, as | understand it,
supposed to be prepared only once and a copy of it is due by a certain date, the plan itself
has ongoing applicability because it is supposed to be used to help implement the
certificate of need program. That is a permanent effect. With the approval of your staff,
therefore, | have split the material up so that some of i; will appear in the general statutes
and some of it will only appear in the temporary laws.

The permanent material is added in the following places: on page 4just before paragraph
(1), and on page 6 as a new section 11.

The temporary material is in new section 13.
If I may be of further assistance, please advise.

TML:med
02-30/.me*.:

Enclosure
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TO: CSHB 407(HSS)) Version P

Page |, line 1 following “program;”:
Insert “relating to comprehensive health planning;”

Page 7: Delete lines 1-4.

Page 7, line L

Insert:
COMPREHENSIVE HEALTH PLAN; LIMITATIONS. The plan required under
AS 47.05.010(b), enacted by sec. 11 of this Act,

(1) It is not intended by the legislature to be updated periodically;

(2) shall be prepared by the Department of Health and Social Services by

January 1, 2003, and a copy of it shall be given by the department to the legislature.

by that date: and

(3) shall be prepared by using staff and other resources of the department that
are generally available to perform the duties of the department without an additional
appropriation specifically designated for preparation of the plan.”
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TO: CSHB 407(HSS) Version

Page 7. Delete lines 1- 4.

Page 7, line L

Insert:
COMPREHENSIVE HEALTH PLAN; LIMITATIONS. The plan required under
AS 47.05.010(b), enacted by sec. 11 of this Act,

(1) It is not intended by the legislature to be updated periodically;

(2) shall be prepared by the Department of Health and Social Services by

January 1, 2003, and a copy of it shall be given by the department to the legislature

by that date: and

(3) shall be prepared by using staff and other resources of the department that
are generally available to perform the duties of the department without an additional
appropriation specifically designated for preparation of the plan or without an additional
appropriation to fund indirect impact of existing personnel or resources.”
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A_A. Pain Clinic, Inc.

4100 LakeOtisPkwy
Suite 216
Anchdrage,AK 99508
907 563787S pltQne; v

TCt Fred Dyson From; Leon Chandler
Fax; Pagoa; 9

Phon« We: 4/10/02

Res  HB407 CcC.

CdUrgent X ForReview  [IPlease Comment [IPlease Reply ~ [IPleose Recycle

Please review the following Information as an addition to my previous testimony.

Thank you for your time and consideration.
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April 10, 2002

Fred Dyson

House Bill 407

Legislative Session Contact
State Capitol, Room 104
Juneau, AK 99801-1182

Dear Representative,.

| testified by telephone several weeks ago about the certificate of need that Is currently
before the HESS committee. That testimony should be available to you. | am writing to
you to support information | gave during that testimony for information on the health
care system for Providence Hospital and their financial situation. Al Parrish testified in
our trial, through his deposition on 8/24/00 and under questioning, he testified about
several things that were related to the health care system at Providence in Alaska.

At that time, Mr. Parrish was the financial chairman of the Providence board and had
access to all financial information for Providence. He had been on the board from 1990
to 1991 up until that date in 2000, when he testified. On pages 19 and 20 of his
deposition, reference to Arthur Andersen’s auditors report (pages 01613) 1996 earnings
of Providence Alaska Health System was $35,000,454. In 1999, under the strategic plan
report, their earnings were $46,937,000. Projections for earnings in the year 2001 from
that same report were $55 million. Investment of funds returned for them was u.

at 7.9%, according to page 01627. These monies were in rt.citnce to the Providence
Foundation and all of the monies of the Providence Health Care System, Alaska.

In 1994, the Medical Rate Advisory Commission (copy Inclosed) stated that Providence
had 70% of the patient base in the Anchorage market place during 1994 end at that
increased to 80% in the year 1998. This was shown in Exhibit #56 in the court file. Mr.
Parrish testified ownership of other medical services In Anchorage, included Providence
Extended Care, Mary Conrad Center, Horizon House, Providence Home Health Care
System, Alaska Family Residence Program, Providence Behavioral Medical Group
Services, Physical Partners, Community Partners, and Kodiak Management System of
Providence. The Imaging Center was questioned, but noi answered whether it was

owned by Providence or not.

In the 1990 the Providence Strategic Plan on page 25, which is (Providence page
1412), talked about Providence saying, “Individual programs have seen declines in
market share over the last three years, 1987-1989. Surgery declined 4% to 64%,” Mr.
Parrish testified that he thought this would mean that 67-68% of the market share was

Providence's share during the 1986-87 region.
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Letter from Leon H. Chandler, \]r, MD
Page two

In the 1990 Strategic plan, It also states on page 27 (Providence page 1414), under the
heading of Financial, "Corporate expects Sisters of Providence facilities to earn 5to 6
net percent, net return of revenue.” When Mr. Parrish was asked what the actual
revenues were for Providence Health Care Systems, he stated it would be between
$2.5 billion and $3 billion dollars. Mr. Parrish then testified that the return he felt
comfortable with on that amount of revenue had been between 1 and 3% net return on
the total between $2.5 billion and $3.5 billion, or thereabouts.

On page 33 of the same strategic plan (Providence page 1496), It stated, "The Sisters
of Providence System is the largest private provider of health care in Alaska." It goes on
to say, on page 34 of the same report (Providence page 1497), "The Task Force
recognizes that our size and dominance of Alaska health care causes some to see us In
a way that hampers efforts to develop collaborative, trusting relationships with external
entitles.” When Mr. Parrish was asked about this, his response was that his assumption
was that the meaning of this paragraph was that Providence was the largest institution
or delivery system in Alaska for healthcare In 1992. On that same strategic plan, page
1502, under the heading uf Public Relations It says, "The public image, reputation cf
Sisters of Providence Facilities in Alaska Is good, although there are always some who
find fault and feel threatened by our dominance and active stance In the continued
development of our facilities and services." Mr. Parrish was asked by attorney If he had
information as to whether or not the dominance of Alaska had become greater or less
since 1992, and Mr. Parrish felt that he did not know; however, he felt certain that the
area administrator, or administrator of the hospital would know that, and those persons

were Doug Bruce and Gene O’Hara.

When Mr. Parrish was asked in his deposition, how big a lawsuit settlement would have
to be before it would be discussed by the board, under page 49, line 23 and 24, and his
response was, "Well, if It had multiple ramifications In other areas, it was a substantial
impact to the financial statements, in excess maybe, you know, 3, 4, or 5 million,
something like that, it was not covered by Insurance in some fashion, the Board would
begin to - or our legal department would then begin to advise the Board. | can't tell you
specifically what the parameters, what the reporting responsibilities or the matrix Is, but
there is a matrix that, | think, says, okay, here’s what you need to bring It to the Board

level."

The next question by the attorney was, "So, unless the exposure was $3 to $5 million or
so, it wouldn’t see the Board’s attention?" Answer: "Well, I'd have to look at the matrix.
There is a matrix that says, okay, here’s what's within the management purview, and
anything above that, those thresholds, need to be brought to the Board or the Finance
Committee, depending on the competency levels are, in references to the financial

issi'os."

08
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Letter from Leon H. Chandler, Jr., MD
Page three

If there is any question of whether Providence Hospital is making money, It was
estimated from this testimony that Providence would make $55 million above all
expenses in the year 2001. Overall, Providence system wide revenues was estimated to
be as high as 6% of the gross revenue. The total revenues were estimated by Mr.
Parrish to be between 2.5 billion and 3.5 billion systems wide, you can do the math.

This information is for the education of the committee members and is available in
public information as a result of the lawsuit | filed against Providence Hospital. The jury
verdict was unanimous on all counts. This Included the Sherman Antitrust and treble
damaged were awarded by the court. The judgment Is approximately 2 million, which Is
not high enough to even get to the Board of the Providence Health Care System
involved, as stated by Mr. Parrish This judgement is currently being appealed by

Providence.

Thank you very much for your time. If | can be of further assistance with my efforts for
this lawsuit and information that has been made available to you, please contact me

and | will be happy to discuss this with you at any time.

Leon H. Chandler, Jr., MD
LHC: tw



