




A L A S K A  S T A T E  L E G I S L A T U R E

C O N F L I C T S  C O N C E R N IN G  T I T L E  T O  S U B M E R G E D  L A N D S  IN  A L A S K A

B y : R o n  S o m erv ille , R e s o u rc e  C o n su lta n t 
and

T e d  P o p e ly , L e g a l C o u n se l 

U p d a te d : 0 5 /0 9 /0 2

S ta te h o o d  E n t i t l e m e n t  -  S u b m e rg e d  L a n d s

A laska  b e c a m e  a  s ta te  in 1959  and  u n d e r  th e  E q u a l F o o t in g  D o c tr in e  and  th e  S u b m erg e d  L a n d s  A c t 
in h e rited  t i t le  to  a lm o s t 6 0 +  m illion  a c re s  o f  su b m e rg e d  lan d s . U n fo rtu n a te ly , s in ce  s ta te h o o d , on ly  
th ir te e n  (1 3 )  r iv e rs  h a v e  b een  d e te rm in e d  to  b e  n av ig ab le  by  th e  fed e ra l c o u r ts . C o n sid e rin g  th e  fa c t 
th a t  A la sk a  c o n ta in s  2 2 ,0 0 0 +  p o te n tia lly  n av ig ab le  r iv e rs  a n d  w e ll o v e r  1 ,0 0 0 ,0 0 0  lak es  th a t  co u ld  
q ualify  as n av ig ab le , it c o u ld  ta k e  sev era l life -tim es and  b illio n s  o f  litig a tio n  d o lla rs  b e fo re  A laska  
rea lizes  its  e n title m e n t, i f  a t all. In  a d d itio n , th e  p a s sa g e  o f  t im e  w e a k e n s  th e  s ta te ’s ab ility  to  p ro v id e  
th e  fac tu a l d e te rm in a tio n s  n e c e ssa ry  to  p ro v e  in a fed e ra l c o u r t  th a t  a  w a te rb o d y  w a s  n av ig ab le  a t th e  
tim e  o f  s ta te h o o d .

Issues o f  S ta te  O w n e rs h ip  o f  S u b m e rg e d  L a r ds

A laska  fa c e s  tw o  ty p e s  o f  legal h u rd le s  in estab lish , i g  its  e n title m e n t to  su b m e rg e d  lands. I ts  m o s t 
c ritica l p ro b le m  is h o w  to  estab lish , in a n  effic ien t a n . ' t im e ’; m a n n e r, th a t  th e  L .a te ’s r iv e rs  and  lakes 
a re  nav igab le . A la s k a ’s se co n d  h u rd le  is to  e s ta b lish  t i .c .  th e  U n ite d  S ta te s  d id  n o t d e fe a t th e  s ta te ’s 
title  to  su b m e rg e d  lan d s  w ith in  th e  fed e ra l re se rv a tio n s . T h e  s ta te ’s a tte m p ts  to  re so lv e  th e se  issu es a re  
th w a rte d  by  th e  e x tre m e ly  n a r ro w  in te rp re ta tio n  th e  U n ite d  S ta te s  g iv e s  to  th e  Q u ie t T itle  A c t and  by 
th e  lack  o f  a  n o n -ju d ic ia l p ro c e s s  to  d e te rm in e  title .

T h e  B asis  o f  th e  S t a t e ’s C la im  o f  T itle  to S u b m e rg e d  L a n d s

A laska  o w n s  th e  su b m e rg e d  lan d s  u n d e rly in g  n av ig ab le  w a te rs  and  m a rin e  w a te rs  se a w a rd  th re e  m iles 
by  v ir tu e  o f  th e  e q u a l fo o tin g  d o c tr in e  and  th e  S u b m e rg e d  L a n d s  A c t o f  1953 . T h e  equ a l fo o tin g  
d o c tr in e  d ic ta te s  th a t  n e w  s ta te s  e n te r  th e  U n io n  w ith  all o f  th e  p o w e rs  o f  so v e re ig n ty  and  ju risd ic tio n  
th a t p e rta in  to  th e  o rig in a l s ta te s . W h en  a  s ta te  e n te rs  th e  U n io n , it ta k e s  title  to  th e  lan d s u n derly ing  
n av ig ab le  w a te rs  a n d  b e tw e e n  m e an  h ig h  and  m ean  lo w  tid e  as a m a tte r  o f  c o n s titu tio n a l r ig h t, su b jec t 
o n ly  to  th e  p a ra m o u n t fed e ra l p o w e r  to  c o n tro l th e  w a te rs  fo r  n av ig a tio n  in in te rs ta te  and  fo re ig n  
c o m m e rce . T h e  S u b m e rg e d  L a n d s  A c t c o n v e y s  lan d s  u n d e r  m a rin e  w a te rs  and  a lso  inc lud es  lands 
u n d erly in g  in land  n av ig ab le  w a te rs  to  c on firm  th e ir  a u to m a tic  p a s sa g e  u n d e r  th e  equ a l fo o tin g  
d o c trin e .

F o r  p u rp o se s  o f  t itle  to  su b m e rg e d  lands, w a te rs  a re  n av ig ab le  w h e n  th e y  a re  u sed  o r  su sce p tib le  o f  
being  u se d  in th e ir  n a tu ra l and  o rd in a ry  c o n d itio n  a s  h ig h w ay s  fo r  c o m m e rc e  o v e r  w h ich  tra d e  and  
tra v e l m ay  be  c o n d u c te d . U n fo rtu n a te ly , o n ly  a  hand fu l o f  w a te rw a y s  h av e  b ee n  a d ju d g e d  nav igab le



s in ce  A la s k a ’s s ta te h o o d , b e c a u s e  o f  th e  u n w illin g n ess  o f  th e  U n ite d  S ta te s  to  se tt le  n av ig ab ility  issu es 
o u ts id e  litig a tio n , and  b e c a u se  o f  th e  ju r isd ic tio n a l d ifficu lties  o f  l itig a tio n  n av ig ab ility  a g a in s t th e  
U n ite d  S ta te s .

D e sp ite  th e  e q u a l fo o tin g  d o c tr in e  a n d  th e  S u b m erg e d  L a n d s  A c t, th e  U n ite d  S ta te s  c la im s tit le  to  m o s t 
o r  all o f  th e  s ta te ’s su b m e rg e d  lan d s  w ith in  th e  2 5 %  o f  A lask a  th a t  th e  fed e ra l g o v e rn m e n t had  
re se rv ed  b e fo re  s ta te h o o d . T h is  is su e  is g o v e rn e d  by  U ta h  D iv is io n  o f  L a n d s  v. U n ite d  S ta te s , 4 8 2  U .S . 
193 (1 9 8 7 ). C o m m o n ly  re fe rre d  to  a s  th e  “ U ta h  L a k e ” case . In  U ta h  L a k e , th e  c o u r t  held  th a t  in  o rd e r  
to  e stab lish  th a t  it re ta in ed  t i t le  to  su b m erg ed  land  w ith in  a  re s e rv a tio n , th e  U n ite d  S ta te s  m u s t 
e s tab lish  (1 )  th a t  C o n g re ss  c learly  in te n d e d  to  inc lud e  su b m e rg e d  lan d s in  th e  w ith d ra w a l, and  (2 ) th a t 
C o n g re ss  a ffirm ativ e ly  in te n d e d  to  d e fe a t th e  fu tu re  s ta te ’s t it le  to  su b m e rg e d  lands. In  U ta h  L a k e , th e  
c o u r t  fo u n d  th a t  th e  U n ite d  S ta te s  d id  n o t  e s tab lish  c o n g re s s ’ in te n t to  in c lu d e  th e  lak e  b ed  in th e  
re se rv a tio n , d e s p ite  th e  fa c t th a t  th e  p u rp o s e  o f  th e  re se rv a tio n  w a s  to  p re s e rv e  th e  lak e  fo r  £ re se rv o ir .

N avig ab le  W a te r s  J u r isd ic t io n a l  Tssues

S o m e  fed era l a g e n c ie s  h a v e  issu e d  re g u la tio n s  g o v e rn in g  a c tiv itie s  o n  navigabLr; w a te rs  f lo w in g  
th ro u g h  fed e ra l lan ds. T h e  e x te n t o f  th e ir  a u th o r ity  to  d o  so  is u n c lea r. In  so m e  in s ta n c e s  th e  a g e n c y  
i y  h av e  C o m m e rc e  C la u se  a u th o r ity  (e .g . p ro m u lg a tin g  re g u la tio n s  to  im p lem en t e n v iro n m e n ta l 
law s) b u t th e  m o re  d ifficu lt q u e s tio n  is th e  sc o p e  o f  an  a g e n c y ’s a u th o r ity  w h o s e  m a n d a te s  a re  n o t 
d irec tly  re la te d  to  w a te r , b u t a re  tie d  to  land m a n a g e m e n t, su c h  as th e  N a tio n a l  F o re s t  S erv ice ,
N a tio n a l P  'k  S e rv ic e , N a tio n a l  F ish  a n d  W ild life  S e rv ic e  a n d  B u re a u  o f  L a n d  M a n a g e m e n t. T h e  
C o u rt o f  A p p e a ls  fo r  th e  E ig h th  C irc u it h as  held  th a t  so m e  a g e n c ie s  m ay  re g u la te  n o n -p u b lic  lands 
u n d e r  th e  P ro p e r ty  C lau se  i f  th e  a c tiv itie s  c o u ld  n eg a tiv e ly  a ffe c t th e  p u rp o s e  o f  th e  fed e ra l 
re se rv a tio n . In  A laska , th e  m o re  c o m m o n  sc e n a rio  is a n  a g e n cy  re s tr ic tin g  p u b lic  a c c e ss  o n  n av ig ab le  
w a te rs  w ith in  a  re se rv a tio n , su ch  a s  re q u irin g  re s tr ic tiv e  p e rm its  to  c o n d u c t  c o m m e rc ia l ac tiv itie s  o n  a  
w a te rw ay .

N avigab ili ty  C r i te r ia  C onflic ts

W h e re  title  to  su b m e rg e d  lan d s is a t  s ta k e , th e  d isp o s itiv e  issu e  is u su a lly  th e  n av ig ab ility  o f  th e  w a te rs  
th a t o v erlie  them . T h e  U n ite d  S ta te s  B u re a u  o f  L a n d  M a n a g e m e n t (B L M ) m a k e s  nav ig ab ility  
d e te rm in a tio n s  in fre q u en tly , o n ly  fo r  lak es  less  th a n  50  a c re s  and  r iv e rs  less  th a n  tb>-cc cha in s (1 9 8  
fee t)  w id e , and  o n ly  w h e n  it is c o n v e y in g  th e  a d ja c e n t u p la n d s . W h e n  w a te rw a y s  a re  la rg e r  th a n  th e se  
m e asu re m e n ts  B L M  co n v e y s  th e  a d ja c e n t and  n o n -su b m e rg e d  land  w ith o u t  n av ig ab ility  
d e te rm in a tio n s . E v e n  w h e n  B L M  fin d s  a  sm alle r w a te rw a y  n o n -n av ig ab le , h o w e v e r , it m a in ta in s  tha t 
th e  d e te rm in a tio n  is re lev an t on ly  to  th e  a m o u n t o f  a c re a g e  it  is co n v e y in g  a n d  d o e s  n o t re f le c t a  
federal p o s itio n  o n  title .

T h e  g re a te s t  h u rd le  to  o v e rc o m e  in thw S ta te ’s e ffo rts  to  id en tify  a n d  m a n ag e  n av ig ab le  w a te rs  h as  
b een  the  lo n g -s ta n d in g  d iffe ren c es  o f  o p in io n  b e tw e e n  th e  S ta te  o f  A lask a  and  th e  U n ite d  S ta te s  
reg a rd in g  th e  a p p lic a tio n  o f  th e  te s t  fo r  d e te rm in in g  title  nav igab ility . N a v ig a b ility  is a  q u e s tio n  o f  
fac t, n o t a  s im p le  legal fo rm u la . V a ria tio n s  in w a te rb o d y  u se  th a t  re su lt fro m  d iffe ren t physical 
c h a ra c te r is tic s  and  tra n sp o r ta tio n  m e th o d s  and  n ee d s  m u s t b e  ta k e n  in to  a c c o u n t. T h e re  a re  m an y  legal 
p re c e d e n ts  fo r  d e te rm in in g  nav ig ab ility  in o th e r  s ta te s  b ased  u p o n  th e  p a r tic u la r  fa c ts  p re se n te d  in 
th o s e  cases.
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T h e  physica l c h a ra c te r is tic s  an d  u se s  o f  a  w a te rb o d y  u se d  b y  th e  S ta te  f o r  a s se rtin g  n av ig ab ility  
“c rite ria ” , a re  b ased  u p o n  legal p rin c ip les  th a t  h a v e  b een  estab lish ed  by  th e  fed e ra l c o u r ts . T h e se  
c rite ria  a re  a pp lied  to  riv e rs , lak es , and  s tre a m s  th ro u g h o u t th e  S ta te  and  ta k e  in to  a c c o u n t A la sk a ’s 
g e o g ra p h y , e co n o m y , c u s to m a ry  m o d e s  o f  w a te r-b a se d  tra n sp o rta tio n , a n d  th e  p a r tic u la r  physica l 
ch a ra c te r is tic s  o f  th e  w a te rb o d y  u n d e r  c o n s id e ra tio n .

T o  re so lv e  th e se  nav ig ab ility  c rite r ia  d isp u te s , th e  S ta te  h as  ac tiv e ly  p u rsu e d  a  lim ited  n u m b e r o f  c o u rt 
case s  cha lleng in g  p a r tic u la r  find ing s o f  n o n -n av ig ab ility  b y  th e  fed e ra l g o v e rn m e n t. S o m e  o f  th e  
im p o rta n t ca se s  a re :

G u lk a n a  R r ' e r .  In  th is  case , b o th  in  th e  U .S . D is tr ic t  C o u rt and  on a p p e a l to  th e  U .S . C o u rt o f  
A p p ea ls , th e  fed e ra l c o u r ts  re je c te d  th e  fed era l g o v e rn m e n t’s re s tr ic tiv e  in te rp re ta tio n  o f  th e  
p h ra se  “h ig h w ay  o f  c o m m e rc e ” in th e  t itle  nav igab ility  te s t. T h e  fed e ra l d is tr ic t  c o u r t  s ta ted  
th a t  t o  d e m o n s tra te  nav ig ab ility , it is on ly  n e c essa ry  to  sh o w  th a t  th e  w a te rb o d y  is physically  
cap ab le  o f  “ th e  m o s t b as ic  fo rm  o f  co m m erc ia l u se : th e  t ra n sp o r ta t io n  o f  p eo p le  o r  g o o d s .”  
B e c a u s e  th e  G u lk an a  R iv e r  can  b e  u se d  fo r  th e  t ra n sp o r ta t io n  o f  p e o p le  o r  g o o d s , th e  G u lk an a  
R iv e r  w a s  fo u n d  n av ig ab le . T h e  c o u r t  o f  a p p e a ls  fo u n d  th a t  th e  m o d e m  u se  o f  th e  G u lk an a  
R iv e r  fo r  g u id e d  h u n tin g , fish ing , and  s ig h tsee in g  tr ip s  is a  com m erc ia l u s e  and , s in ce  th e  
ph ysica l c h a ra c te r is tic s  o f  th e  r iv e r  h av e  n o t s ig n ifican tly  c h a n g ed  s in ce  1959 , p ro v id e s  
c o n c lu s iv e  e v id en c e  th a t th e  r iv e r  w a s  su sce p tib le  o f  co m m erc ia l u se  a t  s ta te h o o d . T h e  c o u rt 
a lso  fo u n d  th a t  m o d e m  in fla tab le  ra f ts  can  be  u se d  to  e stab lish  n av igab ility . In  1990 , the  U .S . 
S u p re m e  C o u r t  den ied  th e  re q u e s t to  rev iew  and  o v e r tu rn  th e  d ec is io n  and , th u s , th e  G u lk an a  
R iv e r  p re c e d e n t is n o w  b in d ing  o n  all fu tu re  nav igab ility  d e te rm in a tio n s  in A laska .

K a n d ik  a n d  N a tio n  R iv e rs . In  th is  adm in is tra tiv e  appeal, th e  S ta te  a n d  D o y o n  L im ited  
su ccessfu lly  es tab lish ed  th a t  th e  u se  o r  sus;: .p ti’o ility  o f  u se  o f  a  r iv e r  o r  s tre a m  b y  an  18-24 
fo o t  w o o d e n  r iv e rb o a t c ap ab le  o f  carry in g  a! lea s t 1 ,000  p o u n d s  o f  g e a r  o r  su p p lie s  is su fficien t 
to  e s tab lish  n av igab ility . B a s e d  u p o n  th e  u se  o f  th e se  ty p e s  o f  b o a ts  f o r  th e  tra n sp o r ta t io n  o f  
g o o d s  and  su p p lie s  by  tra p p e rs , a s  w ell as e x ten s iv e  h is to ric  and  c o n te m p o ra ry  c a n o e  u se , th e  
ag e n c y  B o a rd  fo u n d  th e  K a n d ik  and  N a tio n  riv e rs  nav igab le .

A la g n a k  R iv e r ,  N o n v ia n u k  R iv e r ,  K u k a k lc k  L a k e  a n d  N o n v ia n u k  L a k e .  In  th is  federal 
d is tr ic t c o u r t  c a se , th e  A lag n a k  R iv e r, N o n v ia n u k  R iv e r, K u k a k le k  L a k e  and  N o n v ia n u k  L a k e  
w e re  all fo u n d  n av ig ab le . T h e ir  p rim ary  tra n sp o r ta tio n  u se  is fo r c o m m e rc ia lly  g u id e d  hun ting , 
fish ing , and  s ig h tsee in g  and fo r  g o v e rn m e n t re se a rc h  and  m an ag em en t. T h e y  a lso  se rv e  as a 
m e a n s  o f  a c c e ss  fo r  local re s id e n ts  t c  th e ir  h o m e s  and  to  th e  su rro u n d in g  a re a s  fo r su b sis ten ce  
h u n tin g  and  fish ing .

Difficulties Q u ie t in g  T it le  to S u b m e rg e d  L an d s

T h e  S ta te  m u s t file a  Q u ie t T itle  A c tio n  in fed era l c o u r t  to  defin itive ly  re so lv e  a d isp u te  w ith  the  
federa l g o v e rn m e n t re g a rd in g  o w n e rsh ip  o f  a n av ig ab le  w a te r  b ody . T h e  fed e ra l g o v e rn m e n t has m ade 
it v e ry  d ifficu lt to  q u ie t title . T h e  Q u ie t T itle  A c t p ro v id e s  th a t th e  U n ited  S ta te s  m ay  b e  nam ed  as a 
p a rty  d e fe n d an t in a  civil a c tio n  “ to  a d ju d ic a te  a d isp u te d  title  to  rea l p ro p e r ty  in w h ich  th e  U n ited  
S ta te s  c la im s an  in te re s t .” 28  U .S . C . § 2 4 0 9 a (a ). T h e  U n ite d  S ta te s  h as a d o p te d  a v e ry  n a rro w  v iew

3



o f  th e  te rm  “ c la im s and  in te re s t ,”  a s se rtin g  th a t  th e  fed e ra l c o u r t  h as  n o  ju r is d ic t io n  to  h e a r  q u ie t  title  
a c tio n s  a g a in s t it u n le ss  th e  fed e ra l g o v e rn m e n t ac tiv e ly  a n d  ex p re ss ly  a s s e r ts  a n  in te re s t  in th e  lands.
In  th e  c o n te x t o f  th e  su b m erg ed  lan d s , th is  w ill o c c u r  o n ly  in  ra re  c irc u m sta n c e s .

W h ile  th e  N in th  C irc u it C o u r t  o f  A p p e a ls  h as  d ec id e d  th a t  a fed e ra l n o n -n av ig ab ility  d e c is io n  is a 
su ffic ien t fed e ra l c la im  o f  in te re s t  to  g iv e  th e  c o u r t  ju r isd ic tio n  u n d e r  th e  Q u ie t T itle  A c t, fo r  th e se  few  
w a te rw a y s  th e  S ta te  still m ay  b e  u n a b le  to  g e t a  ju d g m e n t, fo r  th e  fo llo w in g  re a so n . T h e  S ta te  rece iv es  
n o tice  o f  a  n o n -n av ig ab ility  d e te rm in a tio n  w h e n  B L M  issu e s  a  c o n v e y a n c e  d ec is io n . B o th  b e c a u se  th e  
S ta te  m u s t g iv e  180 d ay s n o tic e  u n d e r  th e  Q u ie t T itle  A c t b e fo re  filing  a  c o m p la in t, a n d  b e c a u se  a 
p re lim inary  in ju n c tio n  to  p re v e n t th e  c o n v e y a n c e  is u n av a ilab le  u n d e r  th e  Q u ie t T itle  A c t, th e  U n ite d  
S ta te s  w ill like ly  c o n v e y  th e  lan d s  to  a  th ird  p a rty  b e fo re  th e  S ta te  can  d o  a n y th in g  to  p re v e n t it, and  
th e  S ta te  co u ld  a rg u a b ly  lo se  i ts  c a u se  o f  a c tio n  a g a in s t th e  U n ite d  S ta te s .

T h e re fo re , th e  S ta te  ra re ly  h as  a  v ia b le  c a u se  o f  a c tio n  to  q u ie t t i t le  to  su b m e rg e d  iands. T h e  U n ited  
S ta te s  is in v ir tu a lly  th e  sa m e  p o s itio n  it w a s  b e fo re  th e  Q u ie t T itle  A c t  w a s  p a s se d : it c o n tro ls  w h e n  
and h o w  a  c o u r t  re so lv e s  t it le  d isp u te s . T h e  e x c e p tio n  to  th is  g en e ra l ru le  w ill b e  t it le  d isp u te s  b ased  
o n  th e  issu e  o f  w h e th e r  th e  U n ite d  S ta te s  d e fe a ted  th e  S ta te ’s r ig h t to  su b m e rg e d  lan d s  b e fo re  
s ta te h o o d , w h e re  th e  U n ite d  S ta te s  h a s  e x p re ss ly  ta k e n  a p o s itio n .

T h e  final legal d e te rm in a tio n  o f  w h e th e r  a  w a te r -b o d y  is n av ig ab le  is a  c o m p le x  p ro c e s s  req u irin g  
fac tu a l d e te rm in a tio n s  th a t  a w aterv vay  h ad  b e e n  e ffec tiv e ly  u se d  fo r  c o m m e rc e  p r io r  to  s ta te h o o d . In  
th e  S ta te s ’ litig a tio n  to  q u ie t t it le  to  th e  B la ck , K a n d ik , a n d  N a tio n  R iv e rs  in n o r th e a s t  A lask a , a pane l 
fo r  th e  N in th  C irc u it C o u rt o f  A p p e a ls  n o te d  in Ja n u a ry , 2 0 0 0 :

“ T h e re  is a lso  a  s e r io u s  p o lic y  c o n c e rn  in fa v o r  o f  a llo w in g  re s o lu tio n  o f d is p u te s  b ased  o n  the  
U n ite d  S ta te s ’ in c h o a te  c la im  to  e v e ry tlu 'rg  in  A lask a  b u t  w h a t it h a s  d isc la im ed . E v en tu a lly , 
all th e  w itn e sse s  w ill b e  d ead , re d u c in g  th e  re liab ility  o f  litig a tio n . S o m e o n e  w h o  u se d  o n e  o f  
th e se  r iv e rs  in  1959 a t a g e  2 0  is n o w  6 0 . T h e  p o p u la tio n  in th e  a re a  w a s  so  sp a rse  a t all 
re le v a n t tim e s  -  p ro b a b ly  n o  m o re  th a n  a  c o u p le  o f  h u n d red  p e o p le  w h o  m ig h t h a v e  u se d  th e  
th re e  r iv e rs  d u rin g  th e  re le v a n t tim e , m o s t to o  y o u n g  to  h av e  re le v a n t k n o w le d g e  o r  to o  o ld  to  
h a v e  su rv iv ed  th e  fo r ty  y e a rs  s in ce  s ta te h o o d  -  th a t  a fe w  d e a th s  b y  o ld  a g e  c a n  re m o v e  m o s t o r 
all th e  k n o w le d g e a b le  w itn e sse s . A lso , a  s ta te  en titled  a s  o f  1 959  to  all th e  in c id e n ts  o f  
o w n e rsh ip  in its  riv e rs , y e t still d e p riv ed  o f  c le a r  title  fo r ty  y ea rs  la te r , is e ffe c tiv e ly  d e p riv ed  o f  
w h a t it is en titled  to  u n d e r  th e  equ a l fo o tin g  d o c tr in e .”

In  ad d itio n , th e  p ro c e s s  has b e c o m e  in c o m p re h en s ib ly  c o m p lic a te d  an d  e x p e n s iv e . A  c a se  in p o in t is 
th e  q u ie t title  a c tio n  by th e  S ta te  to  re so lv e  su b m erg ed  lan ds o w n e rsh ip  u n d e r  th e  B la c k , K a n d ik  and  
N a tio n  r iv e rs  in n o r th e a s t  A laska . T h e se  th re e  riv e rs  c lea rly  m e e t th e  c r ite r ia  e s ta b lish e d  by th e  federal 
c o u r ts  fo r  d e te rm in in g  n av ig ab ility  in A lask a . D e sp ite  th e  fa c t th a t n o  o n e  c o n te s te d  th e  S ta te ’s claim  
th a t th e se  th re e  riv e rs  m e t th e  fed e ra l c o u r ts  c rite ria  fo r  d e te rm in in g  n av ig ab ility , th is  c a se  to o k  nine 
y ea rs  and  u p w a rd s  o f  a m illion  o f  s ta te  an d  feu e ra l d o lla rs  to  litig a te , e v e n tu a lly  re su ltin g  in th e  S ta te  
w in n ing  tw o  o f  th e  th re e  c a se s  and  ach ie v in g  no  so lu tio n  o n  th e  th ird .

A



Solutions T hrough  Federal Legislation

A . C h a n g e s  to  th e  Q u ie t  T i t le  A c t .  T h e  p re c ise  is su e  in d is p u te  b e tw e e n  th e  s ta te  and  th e  U n ite d  
S ta te s  is  w h a t sh o u ld  re q u ire  th e  U n ite d  S ta te s  to  “c la im  a n  in te re s t”  so  a s  to  t r ig g e r  ju r isd ic tio n  
u n d e r  th e  Q u ie t T itle  A c t. A  p ro v is io n  in th e  Q u ie t T itle  A c t  th a t  defin es th is  p h ra s e  b ro ad ly  
e n o u g h  to  p e rm it th e  s ta te  to  q u ie t  t itle  to  its  su b m e rg e d  lan d s  w o u ld  re so lv e  th e  issu e . T h is 
w o u ld  re q u ire  a  d e fin itio n  th a t  m a k e s  th e  e x is ten c e  o f  a  leg a l c lo u d  o n  title  su ffic ien t to  
c o n s ti tu te  a  fed e ra l c la im  o f  in te re s t , so  th a t  th e  U n ite d  S ta te s ’ re fu sa l to  ta k e  a  p o s itio n  as to  
n av ig ab ility  fo r  t it le  p u rp o se s  o f  w a te rs  o n  fed e ra l lan d s  w o u ld  g iv e  th e  s ta te  a  c a u se  o f  ac tio n  
in fed e ra l co u rt.

B . J o i n t  S ta t e /F e d e r a l  N a v ig a b le  W a te r s  C o m m is s io n . In  1971 , C o n g re s s  and  th e  S ta te  o f  
A la sk a  re sp ec tiv e ly  c re a te d  a  J o in t  F e d e ra l/S ta te  L a n d  U s e  P lan n in g  C o m m iss io n  fo r  A lask a  to  
assist in  th e  m ass iv e  la n d -u se  p lan n in g  p ro c e ss  fo llo w in g  p a s sa g e  o f  th e  A la sk a  N a tiv e  C laim s 
S e ttle m e n t A c t. S ta te  le g is la tio n  (S B  2 1 9  and  H B  2 6 6 )  h a v e  b ee n  in tro d u c e d  b y  S e n a te  
P re s id e n t H a lfo rd  in  th e  S e n a te  a n d  H o u s e  S p e a k e r  B ria n  P o r te r  in  th e  H o u s e  to  c re a te  a  sim ilar 
S ta te /F e d e ra l C o m m issio n  f o r  th e  p u rp o s e  o f  e x p e d itin g  n av ig ab ility  d e te rm in a tio n s  and  
p ro v id in g  re c o m m e n d a tio n s  fo r  w a y s  to  im p ro v e  th e  p ro c e s s  o f  m a k in g  w a te r  u s e  and  
n av ig ab ility  d ec is io n s in A lask a . S p ec ific  re c o m m e n d a tio n s  o f  th e  C o m m iss io n  c o n c e rn in g  
n av ig ab ility  o r  n o n -n av ig ab ility  m a y  re q u ire  ra tifica tio n  b y  C o n g re s s  and  th e  S ta te  L e g is la tu re .

E x a m p le s  o f  N a v ie n b i l i tv  C o m p le x i t ie s  &  A d d i t io n a l  I n f o r m a t io n

A p p e n d ix  A  is a  c op y  o f  th e  S ta te  o f  A la s k a ’s A u g u s t  2 7 , 1 9 9 2  n o tic e  to  S jc re ta ry  o f  th e  In te r io r , 
M a n u e l L u jan , J r . o f  its  in te n t to  q u ie t t it le  to  su b m erg ed  lan d s d esc rib e d  u n d e r  194 sp ec ific  w a te r ­
b o d ies in A laska . Sim ilarly , A p p e n d ix  B  c o n ta in s  a c o p y  o f  th e  o ffic ia l n o tic e  to  S e c re ta ry  o f  th e  
In te r io r  B ru c e  B a b b itt  o f  th e  S ta te ’s in te n t to  q u ie t tit le  to  su b m e rg e d  lan d s d e sc rib e d  u n d e r  an 
add itio n a l 9 w a te r-b o d ie s .

M o s t o f  th e  w a te r -b o d ie s  lis ted  in A p p e n d ix  A  and  A p p e n d ix  B  h av e  b ee n  re c o g n iz e d  o. +h e  B u re a u  o f  
L an d  M a n a g e m e n t as b e in g  n av ig ab le  fo r  land  c o n v e y an c e  p u rp o s e s  b u t h av e  m a in ta in ed  th a t  th is 
a sse rtio n  is n o t f o r  title  p u rp o se s . C learly , so m e  re l ie f  by  th e  C o u r ts  o r  C o n g re s s  is  n e c e s sa ry  i f  th e  
s ta te  is e v e r  to  re c e iv e  its  s ta te h o o d  en titlem en t.

5
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1 0 7 th  C O N G R E S S  

2 d  S e ss io n  

H .  R .  4 5 8 7

T o  e s ta b lish  th e  Jo in t F e d e ra l  and  S ta te  N a v ig a b le  W a te r s  C o m m iss io n  fo r  A lask a .

I N  T H E  H O U S E  O F  R E P R E S E N T A T I V E S  

A P R I L  2 4 ,  2 0 0 2

M r. Y O U N G  o f  A la sk a  in tro d u c e d  th e  fo llo w in g  bill; w h ic h  w a s  re fe rre d  to  th e  
C o m m itte e  o n  R e s o u rc e s

A B E L L

T o  e s ta b lish  th e  Jo in t F e d e ra l  a n d  S ta te  N a v ig a b le  W a te rs  C o m m iss io n  fo r  A lask a .

Be it enacted by the Senate and House o f  Representatives o f  the United States o f  
America in Congress assembled,

S E C T I O N  1. S H O R T  T I T L E .

T h is  A c t m ay  b e  c ite d  a s  th e  'J o in t  F e d e ra l and  S ta te  N a v ig a b le  W a te rs  C o m m iss io n  
fo r  A la sk a 1.

S E C .  2. F I N D I N G S  A N D  P U R P O S E S .

(a )  F IN D IN G S -  T h e  C o n g re s s  fin d s th e  fo llo w in g :

(1 )  T h e  e ffic ien t a n d  o rd e r ly  d e v e lo p m e n t o f  th e  S ta te  o f  A lask a  w ill b e  b e t te r  
a ch ie v ed  i f  th e  F e d e ra l  G o v e rn m e n t jo in s  th e  S ta te  o f  A la sk a  in  a ca re fu lly  
c o o rd in a te d  a p p ro a c h  to  id en tify  o w n e rsh ip  a n d  ju risd ic tio n a l in te re s ts  in land  
and  w a te rs .

(2 )  A la sk a  h a s  a b u n d a n t w a te r  re s o u rc e s  th a t  a re  in v a lu a b le  to  S ta te  re s id e n ts  
and  all c itizen s  o f  th e  U n ite d  S ta te s .

(3 ) B e c a u s e  o f  th e  m a ss iv e  n u m b e r  o f  n a v ig a b le  w a te rw a y s  and  o th e r  b o d ie s  
o f  w a te r  in  th e  S ta te  o f  A lask a , th e  ta s k  o f  re so lv in g  su b m e rg e d  land  
o w n e rsh ip  and  n av ig ab le  w a te r  d e te rm in a tio n s  has b ee n  very  s lo w , c o u n te r ­
p ro d u c tiv e  fro m  a n  o rd e r ly  re s o u rc e  m a n a g e m e n t s ta n d p o in t, and  c o s tly  as th e  
S ta te , p r iv a te  la n d o w n e rs , an d  th e  F e d e ra l G o v e rn m e n t a tte m p t to  in itia te  
lo n g -ra n g e  p la n n in g  p ro c e sse s .

(b ) P U R P O S E S -  T h e  p u rp o s e s  o f  th is  A c t  a re  th e  fo llo w in g :



(1 )  E x p e d ite  th e  p ro c e s s  o f  q u ie tin g  le g itim a te  t itle  to  th e  su b m e rg e d  lan d s in 
th e  S ta te  o f  A laska .

(2 ) F a c ilita te  d e te rm in a tio n s  fo r  p u rp o se s  o f  th e  S u b m e rg e d  L a n d s  A c t (43 
U .S .C . 1301 e t  se q .) , to  th e  e x te n t p o ssib le , w h ic h  b o d ie s  o f  w a te r  in  A laska  
a re  n av ig ab le  w a te rs  a n d  w h ic h  su c h  b o d ie s  o f  w a te r  a re  n o t  n av ig ab le  w a te rs .

(3 )  R e c o m m e n d  to  th e  S ta te  o f  A la sk a  and  th e  F e d e ra l G o v e rn m e n t—

(A ) w a y s  to  im p ro v e  th e  p ro c e ss  o f  m ak in g  w a te r  u se  and  n av igab ility  
d ec is io ns; and

(B ) w ay s to  fa ir ly  and  e x p e d itio u s ly  q u ie t t it le  to  th e  S ta te 's  su b m erg ed  
lands.

S E C .  3. E S T A B L I S H M E N T .

T h e re  is e s tab lish ed  a  c o m m iss io n  to  b e  k n o w n  as  th e  'J o in t  F e d e ra l and  S ta te  
N a v ig a b le  W a te rs  C o m m iss io n  fo r  A lask a ' (in  th is  A c t  re fe rre d  to  as the  
'C o m m iss io n ') .

S E C .  4. D U T I E S  O F  T H E  C O M M I S S I O N .

T h e  C o m m iss io n  shall—

(1 ) m a k e  re c o m m e n d a tio n s  to  th e  S e c re ta ry  o f  th e  In te r io r  and  th e  S ta te  o f  
A la sk a  re g a rd in g  d e te rm in a tio n  o f  b o d ie s  o f  w a t~ r  in  th e  S ta te  th a t  are  
n av ig ab le  w a te rs  f o r  p u rp o s e s  o f  th e  S u b m e rg e d  L a n d s  A c t (43  U .S .C . 1301 et 
seq .);

(2 )  e s tab lish  a  p ro c e s s  fo r  em p lo y in g  e s ta b lish e d  s ta n d a rd s  to  fac ilita te  
m a k in g  su c h  re c o m m e n d a tio n s  and  d e te rm in a tio n s ;

(3 ) d ev e lo p  p ro c e d u re s  fo r  inv o lv in g  p r iv a te  la n d o w n e rs , in c lu d in g  A laska  
N a tiv e  c o rp o ra tio n s  and  th e  g e n e ra l pub lic , in th a t  p ro c e ss ;

(4 )  f o r  p u rp o se s  o f  m a k in g  su c h  k  -o m m en d a tio n s, u n d e r ta k e  a  p ro c e ss  to 
id en tify  n av ig ab le  w a te rs  in A la sk a  p u rsu a n t  to  e s ta b lish e d  s ta n d a rd s  and  
c rite ria ; and

(5 )  m a k e  re c o m m e n d a tio n s  to  im p ro v e  c o o rd in a tio n  a n d  c o n s u lta tio n  b e tw e e n  
th e  g o v e rn m e n t o f  th e  S ta te  o f  A lask a  an d  th e  F e d e ra l G o v e rn m e n t reg a rd in g  
nav ig ab ility  d e te rm in a tio n s  and  d ec is io n s  c o n c e rn in g  title  to  su b m erg ed  lands.

S E C .  5. M E M B E R S H I P .

(a) NUM BER AND APPOINTM ENT-



(1 )  I N  G E N E R A L - T h e  C o m m iss io n  shall b e  c o m p o se d  o f  10 m em b e rs , o f  
w h ic h  5 shall b e  F e d e ra l m e m b e rs  a p p o in te d  u n d e r  su b se c tio n  (b ) a n d  5 shall 
b e  S ta te  m e m b e rs  a p p o in te d  u n d e r  su b se c tio n  (c ).

(2 ) A P P O IN T M E N T  D E A D L IN E - In itia l a p p o in tm e n ts  u n d e r  th is  se c tio n  
shall be  m a d e  n o t  la te r  th a n  60  days a f te r  th e  d a te  o f  e n a c tm e n t o f  th is  A ct.

(b ) F E D E F A L  M E M B E R S -  T h e  5 F e d e ra l m e m b e rs  shall c o n s is t o f—

(1 ) 1 m e m b e r  a p p o in te d  b y  th e  P re s id e n t  o f  th e  U n ite d  S ta te s ;

(2.) 1 m e m b e r a p p o in te d  by  e ac h  o f  th e  th re e  m e m b e rs  o f  th e  C o n g re s s  w h o  
re p re s e n t  th e  S ta te  o f  A laska ; and

(3 ) 1 m e m b e r a p p o in te d  by  th e  S e c re ta ry  o f  th e  In te r io r .

(c ) S T A T E  M E M B E R S -  T h e  5 S ta te  m e m b e rs  shall c o n s is t  o f—

(1 ) th e  G o v e rn o r  o f  th e  S ta te  o f  A lask a  o r  th e  G o v e rn o r 's  d es ig n ee ;

(2 ) 2  m e m b e rs  a p p o in te d  by  th e  G o v e rn o r  o f  th e  S ta te  o f  A lask a , o f  w h o m  1 
shall b e  an  A la sk a  N a tiv e  (as  th a t  te rm  is d e fin ed  in  th e  A la sk a  N a tiv e  C la im s 
S e ttle m e n t A c t (43  U .S .C . 1601 e t se q .));

(3 )  1 m e m b e r  a p p o in te d  by  th e  P re s id e n t o f  th e  A lask a  S e n a te ; and

(4 )  1 m e m b e r  a p p o in te d  by  th e  S p e a k e r  o f  th e  A lask a  H o u s e  o f  
R e p re se n ta t iv e s .

E a c h  o f  S ta te  m e m b e rs  shall se rv e  a t th e  p le a su re  o f  th e  a p p o in tin g  a u th o r ity  fo r  th a t 
m em b e r.

(d )  IN E L IG IB IL IT Y  F O R  A P P O IN T M E N T - M e m b e rs  o f  C o n g re ss  shall be 
in e lig ib le  f o r  a p p o in tm e n t to  th e  C o m m ission .

(e ) C O -C H A IR S -  T h e  m e m b e r a p p o in te d  b y  th e  P re s id e n t o f  th e  U n ite d  S ta te s  and  
th e  G o v e rn o r  c r  G o v e rn o r 's  d es ig n e e  shall se rv e  a s  c o -c h a irs  o f  th e  C o m m issio n .

(f) IN IT IA L  M E E T IN G -  T h e  initial m e e tin g  o f  th e  C o m m iss io n  shall be  ca lled  by  the  
c o -c h a irs .

(g ) T E R M  O F  A P P O IN T M E N T -

(1 )  I N  G E N E R A L - S u b jec t to  p a ra g ra p h  (2 ), m e m b e rs  o f  th e  C o m m issio n  
shall b e  a p p o in te d  fo r  th e  life o f  th e  C o m m iss io n .

(2 )  E A R L Y  T E R M IN A T IO N  O F  A P P O IN T M E N T -  (A ) M e m b e rsh ip  o f  a 
m e m b e r  o f  th e  C o m m iss io n  shall te rm in a te  i f  th e  m e m b e r is—

(i) a n  ind iv idu a l w h o  is an  o ffic e r o r  e m p lo y e e  o f  a  g o v e rn m e n t b ody  
and  w h o  c ea ses  to  se rv e  as su c h  an  o ff ic e r  o r  e m p lo y e e ; o r



(ii) an  ind iv id u a l w h o  is n o t an  o ff ic e r  o r  e m p lo y e e  o f  a  g o v e rn m e n t 
and  w h o  b e c o m e s  an  o fficer o r  e m p lo y e e  o f  a  g o v e rn m e n t.

(B ) T e rm in a tio n  o f  an  ind iv idua l's  m e m b e rsh ip  p u rs u a n t  to  su b p a ra g rap h  
(A )(i)  o r  (ii) shall ta k e  e ffect o n  th e  e x p ira tio n  o f  th e  9 0 -d a y  p e rio d  b eg in n in g  
o n  th e  d a te  su c h  m e m b e r cea ses  to  b e  su c h  an  o ff ic e r  o r  e m p lo y e e  o f  such  
g o v e rn m e n t, o r  b e c o m e s  a n  o ffic e r o r  e m p lo y e e  o f  a g o v e rn m en t, 
re sp ec tiv e ly .

(h ) Q U O R U M - 3 F e d e ra l m em b ers  and  3 S ta te  m e m b e rs  o f  th e  C o m m iss io n  shall 
c o n s titu te  a  q u o ru m , b u t  a  le sse r n u m b er m a y  c o n d u c t  m e e tin g s . A ll d ec is io n s o f  th e  
C o m m iss io n  shall re q u ire  c o n c u rre n c e  by  a t le a s t 3 S ta te  m e m b e rs  and  3 F ed era l 
m em b ers  o f  th e  C o m m issio n .

(i) V A C A N C Y - A  v a c a n c y  in th e  m em b ersh ip  o f  th e  c o m m iss io n —

(1 ) shall n o t  a ffe c t th e  p o w e rs  o f  th e  C o m m iss io n  to  m e e t o r  c o n d u c t bu siness , 
su b jec t to  su b se c tio n  (h ); and

(2 ) shall b e  filled  in  th e  sam e m a n n e r in  w h ic h  th e  o rig in a l a p p o in tm e n t w as 
m ad e , by  th e  sa m e  app o in tin g  a u th o rity .

S E C .  6. C O M P E N S A T I O N  O F  T H E  C O M M I S S I O N .

(a ) P A Y  F O R  F E D E R A L  M E M B E R S  O F  T H E  C O M M IS S IO N -

(1 ) N O N G O V E R N M E N T  E M P L O Y E E S -  E a c h  F e d e ra l  m e m b e r o f  th e  
C o m m iss io n  w h o  is n o t o th e rw ise  a n  o ff ic e r  o r  e m p lo y e e  o f  th e  F ed era l 
G o v e rn m e n t sha ll b e  en titled  to  rec e iv e  th e  d a ily  e q u iv a le n t o f  th e  ann u a l ra te  
o f  b as ic  p a y  p ay a b le  fo r  level IV  o f  th e  E x e c u tiv e  S c h e d u le  u n d e r  sec tio n  
5 315  o f  title  5, U n ite d  S ta te s  C o d e , a s  in e ffe c t f ro m  tim e  to  tim e , fo r  e ac h  day  
(in c lu d in g  tra v e l tim e) d u rin g  w h ich  su c h  m e m b e r is  e n g a g e d  in th e  ac tua l 
p e rfo rm a n c e  o f  d u tie s  o f  th e  C o m m ission .

(2 ) G O V E R N M E N T  E M P L O Y E E S - A  m e m b e r  o f  th e  C o m m iss io n  w h o  is an 
o ffice r o r  e m p lo y e e  o f  e ith e r  th e  g o v e rn m e n t o f  th e  S ta le  o f  A lask a  o r  the  
F e d e ra l G o v e rn m e n t shall se rv e  w ith o u t a d d itio n a l p ay  o r  b en e fits  fo r  se rv ice  
as a  m e m b e r o f  th e  C o m m ission .

(b )  T R A V E L  E X P E N S E S -  F e d e ra l m em b ers  o f  th e  C o m m iss io n  shall rece iv e  trav e l 
e x p e n se s , inc lud in g  p e r  d iem  in lieu o f  su b s is te n c e , in  a c c o rd a n c e  w ith  su b c h a p te r  I 
o f  c h a p te r  57  o f  title  5, U n ite d  S ta te s  C o d e . S ta te  m e m b e rs  o f  th e  C o m m iss io n  are  
e n titled  to  p e r  d iem  and  tra v e l ex p e n se s  as a u th o r iz e d  u n d e r  p e r tin e n t law s o f  th e  
S ta te  o f  A laska .

S E C .  7. P O W E R S  O F  T H E  C O M M I S S I O N .

(a )  H E A R IN G S  A N D  M E E T IN G S - T h e  C o m m iss io n  o r, o n  th e  a u th o r iz a tio n  o f  the  
C o m m iss io n , any su b c o m m itte e  o r  m em b er o f  th e  C o m m iss io n  m ay , fo r  th e  p u rp o se s



o f  c a rry in g  o u t its  d u ties , h o ld  h ea rin g s , ta k e  te s tim o n y , re c e iv e  ev id en ce , p r in t  o r  
o th e rw ise  re p ro d u c e  and d is tr ib u te  all o r  p a r t  o f  c o m m iss io n  p ro c e e d in g s  a n d  re p o rts , 
and  s it and  a c t  a t th o s e  tim e s  and  p la ce s  as th e  C o m m issio n , su b c o m m itte e , o r  
m e m b e rs  c o n s id e r  desirab le .

(b ) IN F O R M A T IO N  F O R  T H E  C O M M IS S IO N - T h e  C o m m iss io n  m ay  o b ta in  
d irec tly  f ro m  any e x e c u tiv e  a g e n c y  (as  d efin ed  in  s e c tio n  105 o f  t itle  5 o f  th e  U n ited  
S ta te s  C o d e )  o r c o u r t  in fo rm a tio n  n e c e s sa ry  to  en ab le  it to  c a n y  o u t its  d u tie s  u n d e r  
th is  A c t. O n  th e  re q u e s t  o f  e ith e r  c o -c h a ir  o f  th e  C o m m issio n , and  c o n s is te n t w ith  
a p p licab le  law , th e  h ead  o f  an  e x e c u tiv e  a g e n c y  o r  o f  a  F e d e ra l c o u r t  shall p ro v id e  
su c h  in fo rm a tio n  to  th e  C o m m issio n .

(c ) P O W E R S  O F  M E M B E R S  A N D  A G E N T S -  A n y  m e m b e r o r  a g e n t o f  th e  
C o m m iss io n  m ay , i f  a u th o r iz e d  b y  th e  C o m m iss io n , ta k e  any  a c tio n  w h ic h  th e  
C o m m iss io n  is a u th o riz e d  to  ta k e  by  th is sec tio n .

(d )  V O L U N T E E R  S E R V IC E S - T h e  C o m m iss io n  m ay  a c c e p t  v o lu n te e r  se rv ices  fo r  
th e  p u rp o se  o f  a id ing  o r  fac ilita tin g  th e  w o rk  o f  th e  C o m m ission .

(e ) M A IL S -  T h e  C o m m iss io n  m ay  u se  th e  U n ite d  S ta te s  m ails in  th e  sam e  m an n er 
a n d  u n d e r  th e  sam e  c o n d itio n s  a s  o th e r  d e p a r tm e n ts  a n d  a g en c ies  o f  th e  U n ite d  S ta tes .

(f) A D M IN IS T R A T IV E  S U P P O R T  S E R V IC E S -  U p o n  th e  re q u e s t  o f  the  
C o m m issio n , th e  A d m in is tra to r o f  G e n era l S e rv ic es  sha ll p ro v id e  to  th e  C o m m issio n , 
o n  a  re im b u rsa b le  basis, th e  a d m in is tra tiv e  s u p p o r t  se rv ic es  n e c e s sa ry  fo r  th e  
C o m m iss io n  to  c a rry  o u t its  re sp o n s ib ilitie s  u n d e r  th is  A ct.

(g ) C O N T R A C T  A U T H O R IT Y - T o  th e  e x te n t o r  in th e  a m o u n ts  p ro v id e d  in a d v an ce  
in a p p ro p r ia tio n  A c ts , th e  C o m m iss io n  m ay  c o n tra c t  w ith  and  c o m p e n sa te  
g o v e rn m e n t and  p riv a te  a g e n c ie s  o r  p e rso n s  fo r  p ro p e r ty  o r  se rv ices , w ith o u t  re g a rd  
to  s e c tio n  3 7 0 9  o f  th e  R ev ise d  S ta tu te s  (41 U .S .C . 5).

S E C  8. S T A F F  O F  C O M M I S S I O N ;  E X P E R T S  A N D  
C O N S U L T A N T S .

(a )  S T A F F - S u b jec t to  ru le s  p re sc rib e d  b y  th e  C o m m iss io n , th e  c o -c h a irs  m ay  a p p o in t 
and  fix  th e  p a y  o f  p e rso n n e l as they  c o n s id e r  a p p ro p ria te .

(b ) A P P L IC A B IL IT Y  O F  C E R T A IN  C IV IL  S E R V IC E  L A W S - T h e  s ta f f  o f  th e  
C o m m iss io n  m ay  b e  a p p o in te d  w ith o u t re g a rd  to  th e  p ro v is io n s  o f  t itle  5 , U n ited  
S ta te s  C o d e , g o v e rn in g  a p p o in tm e n ts  in th e  c o m p e titiv e  se rv ice , and  m ay  be  paid  
w ith o u t  re g a rd  to  th e  p ro v is io n s  o f  c h a p te r  51 and  su b c h a p te r  I I I  o f  c h a p te r  53 o f  th a t 
title  re la tin g  to  c lass ifica tio n  and  G e n era l S c h e d u le  pay  ra te s , e x c e p t th a t an 
ind iv id ua l so  a p p o in te d  m ay n o t rec e iv e  p ay  in e x c e ss  o f  th e  an n u a l ra te  o f  b as ic  pay  
fo r  G S -1 5  o f  th e  G en era l S ch ed u le .

(c )  E X P E R T S  A N D  C O N S U L T A N T S - S u b jec t to  ru les p re sc rib e d  by the  
C o m m iss io n , the  c o -c h a irs  m ay  p ro c u re  te m p o ra ry  and  in te rm itte n t se rv ic e s  u n d e r  
s e c tio n  3 1 0 9 (b )  o f  title  5, U n ite d  S ta te s  C o d e , b u t a t ra te s  fo r  in d iv id u a l  n o t to



I s

e x c e e d  th e  daily  e q u iv a le n t o f  th e  m a x im u m  a n n u a l ra te  o f  b a s ic  p a y  fo r  G S -1 5  o f  th e  
G e n e ra l S ch ed u le .

(d ) S T A F F  O F  F E D E R A L  A G E N C IE S -  U p o n  re q u e s t  o f  th e  c o -c h a irs , th e  h e a d  o f  
any  F e d e ra l d e p a r tm e n t o r  a g e n c y  m a y  d e ta il, o n  a  re im b u rsa b le  basis , any  o f  th e  
p e rs o n n e l o f  th a t  d e p a r tm e n t o r  a g e n c y  to  th e  C o m m iss io n  to  a ss is t it in  c a rry in g  o u t 
its  d u tie s  u n d e r  th is  A ct.

S E C .  9. R E L A T I O N S H I P  T O  O T H E R  L A W .

T h e  F e d e ra l A d v iso ry  C o m m itte e  A c t  (5  A p p . U .S .C .)  shall n o t  a p p ly  to  th e  
C o m m iss io n .

S E C  10. R E P O R T S .

(a )  A N N U A L  R E P O R T -  N o t  la te r  th a n  Ja n u a ry  31 o f  e a c h  y ea r , th e  C o m m iss io n  
shall su b m it to  th e  P re s id e n t  o f  th e  U n ite d  S ta te s , th e  C o n g re ss , th e  G o v e rn o r  o f  th e  
S ta te  o f  A lask a , and  th e  le g is la tu re  o f  th e  S ta te  o f  A a s k a  a  w r i tte n  re p o r t  d e sc rib in g  
its  a c tiv itie s  d u rin g  th e  p re c e d in g  y ea r.

(b ) F IN A L  R E P O R T -  T h e  C o m m iss io n  shall su b m it a  final c o m p re h e n s iv e  r e p o r t  to  
th e  o ffic ia ls and  e n titie s  re fe r re d  to  in  s u b se c tio n  (a )  a t  le a s t 10 d ay s  b e fo re  th e  d a te  
th e  C o m m iss io n  te rm in a te s .

S E C .  11. T E R M I N A T I O N  O F  T H E  C O M M I S S I O N .

T h e  C o m m iss io n  is te rm in a te d  2  y e a rs  a f te r  th e  d a te  o f  c o m p le tio n  o f  a p p o in tm e n t o f  
all m e m b e rs  o f  th e  C o m m issio n .
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E S T A B L IS H IN G  A  S T A T E  N A V IG A B L E  W A T E R S  C O M M IS S IO N  F O R  A L A S K A

S e n a te  B ill N o . 2 1 9  is d es ig n ed  to  h ig h lig h t a  m a jo r  lo n g - te rm  c ris is  fac in g  th e  s ta te  and  
to  p ro v id e  a  p u b lic  fo ru m  to  d iscu ss  p o ss ib le  so lu tio n s . T h is  le g is la tio n  p ro m o te s  th e  
e s ta b lish m e n t o f  a S ta te  N a v ig a b le  W a te rs  C o m m iss io n  f o r  A a s k a .  A  jo in t  C o m m iss io n  
w o u ld  b e c o m e  a rea lity  i f  C o n g re s s  p ro v id e s  th e  sa m e  a u th o r iz a t io n  in fed e ra l law . T h e  
S ta te  C o m m iss io n  w o u ld  c o n tin u e  to  fu lfill i ts  m iss io n , h o w e v e r , e v en  i f  C o n g re s s  d o e s  
n o t  a u th o r iz e  a  jo in t  C o m m ission .

T h is  C o m m iss io n  is p a tte rn e d  a f te r  th e  Jo in t F e d e ra l-S ta te  L a n d  U s e  P la n n in g  
C o m m iss io n  fo r  A a s k a  c re a te d  in  fe d e ra l la w  w ith in  th e  A a s k a  N a tiv e  C la im s 
S e ttle m e n t A c t (1 9 7 1 ). C o rre sp o n d in g  s ta te  le g is la tio n  w a s  c re a te d  in  C h a p te r  4 0  ea rly  in 
1972 .

T h e  p u rp o s e  o f  th is  C o m m iss io n  is n o t  as b ro a d  a s  th e  m iss io n  g iv e n  to  th e  L a n d  U s e  
P lan n in g  C o m m issio n . T h e  N a v ig a b le  W a te rs  C o m m iss io n  is d es ig n e d  sp ec ifica lly  to  
a d d re ss  th e  m a jo r  w a te r  re la te d  p ro b le m  fac in g  th e  s ta te  -  p a r tic u la r ly  th e  d e te rm in a tio n  
o f  n av ig ab ility  and  th e  re so lu tio n  o f  title  to  su b m e rg e d  lan d s  w ith in  th e  s ta te .

A t s ta te h o o d  in 1959, A a s k a  -  like  all n e w  s ta te s  u n d e r  th e  S u b m e rg e d  L a n d s  A c t -  
re c e iv e d  t i t le  to  all su b m erg ed  lan d s u n d erly in g  s ta te  n av ig ab le  w a te rs  and  m a rin e  w a te rs  
o u t to  th re e  m iles. T h u s  th e  issu e  o f  n av ig ab ility  is c ritica l fo r  th e  s ta te  to  q u ie t t i t le  to  its  
rig h tfu l in te re s t in  th o s e  lands.

S in ce  s ta te h o o d , th e  fed era l g o v e rn m e n t h a s  b e e n  s lo w  to  c o n c e d e  any  n av ig ab ility  
d e te rm in a tio n s , and th e re fo re , A a s k a  h as  re c e iv e d  v a lid  t i t le  to  v e ry  little  su b m e rg e d  
land . In  so m e  cases , th e  fed e ra l g o v e rn m e n t h as  u tiliz ed  e v e ry  p o ss ib le  legal ta c tic  u n d e r  
th e  Q u ie t T itle  A c t to  im p ed e  th e  s ta te ’s a s se rtio n  o f  o w n e rsh ip . A  c a se  in p o in t is th e  
q u ie t t it le  a c tio n  by  th e  s ta te  o f  A a s k a  to  re so lv e  su b m e rg e d  lan d s o w n e rsh ip  u n d e r  th e  
B la ck , K a n d ig  and  N a tio n  R iv e rs  in n o r th e a s t A a s k a .  T h e s e  th re e  R iv e rs  c learly  m ee t 
th e  c rite r ia  e s tab lish ed  by  th e  fed e ra l c o u r ts  fo r  d e te rm in in g  n av ig ab ility  in  A a s k a .

D e sp ite  th e  fa c t th a t n o  o n e  c o n te s te d  th e  s ta te ’s c la im  th a t  th e s e  s tre a m s  m e t th e  fed era l 
c o u r ts  c r i te r ia  fo r  d e te rm in in g  nav igab ility , th is  c a se  to o k  n ine  y e a rs  and  m illion s o f  s ta te  
and  fed e ra l d o lla rs  to  litiga te , e v e n tu a lly  re su ltin g  in  th e  s ta te  w in n in g  tw o  o f  th e  th re e  
case s  and  a ch iev in g  no  so lu tio n  o n  th e  th ird . A a s k a  c o n ta in s  o v e r  2 2 ,0 0 0  p o te n tia lly
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n av ig a b le  r iv e rs  a n d  w e ll o v e r  1 ,0 0 0 ,0 0 0  la k e s  th a t  cou ld  qualify  a s  n av ig ab le . I£  
h o w e v e r , th e  fed e ra l g o v e rn m e n t c o n tin u e s  to  o p p o se  ev e ry  a s se rtio n  o f  t i t le  to  
su b m e rg e d  lan d s b y  th e  s ta te , fina l d e te rm in a tio n s  o f  th is  m a g n itu d e  w ill n e v e r  be  
re so lv e d  in  a n y o n e ’s fav o r.

I t  is e s tim a te d  th a t  th e  s ta te ’s su b m e rg e d  lan d s  o w n e rsh ip  e n c o m p a sse s  o v e r  6 0 +  m illion  
ac res . U n fo r tu n a te ly , s in ce  A la sk a  e n te re d  th e  U n io n , o n ly  th ir te e n  (1 3 )  r iv e rs  h av e  b een  
d e te rm in e d  to  b e  n av ig ab le  by  th e  c o u rts . W h ile  th e  B u re a u  o f  L a n d  M a n a g e m e n t is 
re sp o n s ib le  fo r  m a k in g  n av ig ab ility  d e te rm in a tio n s  fo r  th e  p u rp o se  o f  c a lc u la tin g  a c re a g e  
en title m e n ts ; th e ir  d e te rm in a tio n s  c a n n o t b e  u sed  to  c la rify  title . T h e  u ltim a te  d ec is io n  o f  
title  n av ig ab ility  re s ts  w ith  th e  fe d e ra l c o u r ts  o r  C o n g re ss .

T h e  sc h iz o p h re n ic  a p p ro a c h  ta k e n  by  th e  g o v e rn m e n t a g e n c ie s  in  a d d re ss in g  nav ig ab ility  
a s se rtio n s  and  su b m e rg e d  land  tit le  s in ce  s ta te h o o d  h as  re su lte d  in m illions o f  a c re s  o f  
c lo u d e d  p r iv a te  lan d  tit le s  and  a p ro c e s s  u ltim a te ly  d es ig n ed  to  fail. P re lim in a ry  
d isc u ss io n s  w ith  th e  n e w  fed e ra l a d m in is tra tio n  h a v e  in d ica ted  th a t  th e  tim e  m ay  b e  rig h t 
to  p u r s u e  in n o v a tiv e  so lu tio n s . A  m o re  p ro a c tiv e  s ta n c e  o n  th e  p a r t  o f  th e  s ta te  c o u ld  b e  
th e  r ig h t s tim u lu s  a t  th e  r ig h t tim e .

T h e  p r im a ry  p u rp o s e s  o f  th is  le g is la tio n  a re  to  sp o tlig h t th is  d ilem m a fa c in g  th e  s ta te , to  
e m p h a s iz e  th e  im p o rta n c e  o f  p ro c e e d in g  e x p e d itio u s ly  w ith  re so lv in g  n av ig ab ility  c laim s, 
to  p ro v id e  a  p u b lic  fo ru m  fo r  d iscu ss io n  and  to  e n tic e  C o n g re ss  an d  th e  fe d e ra l a g e n c ie s  
to  p a r t ic ip a te  in  a  fa ir  and  o p e n  p ro c e ss . I f  su c ce ssfu l, th e  C o m m iss io n  c o u ld  sav e  
v irtu a lly  b illio n s  o f  d o lla rs  in litig a tio n  c o s ts  and  s ig n ifican tly  re d u c e  ju r isd ic tio n a l and  
title  co n flic ts .
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F I S C A L  N O T E

STATE OF ALASKA
2002 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title

Sponsor
Requester

Establishing Joint Federal and State 
Navigable Waters Commission lor Alaska 
House R esources
House Resources

Expenditures/Revenues

Dept. Affected:
‘ BRU

Fiscal Note Number;

Bill Version:"
() Publish Date:

SB 219

DNR
Com m issioner's Office

Component Com m issioner's Office

Component No.

(Thousands of Dollars)
Note: Amounts do not include inflation un less otherwise noted below.
OPERATING EXPEN DITURES FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008

Personal Serv ices
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous 200.0

TOTAL OPERATING 200.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPEN DITURES

CHANGE IN REV EN U ES ( )

FUND SO URCE_______________________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other-CIP Receipts-1061 200.0

TOTAL 200.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2002) t j s t :  0 .0 ____
Check th is box (X) If funding for th is bill i s  Included In the G overnor's FY 2003 budget p roposa l: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Anach a separata page it necessary)

Prepared by: Legislative Finance Division  Phone 465-3795

D i v i s i o n _______________  Date/Time 4/2/02 8 :36 AM

Approved b y : ______________________________________________________________________________ Date_4/2/2002______________
Agency ______________________________________________________________________
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