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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 2

2001 LEGISLATIVE SESSION Bill Version: SB 152
(S) Publish Date: 4/25/01

Revision Dale/Time (Note if correction): 04/19/2001 10:55a.m, Dept. Affected: DCED

Title: DOTPF - Contract Related Claims BRU: AIDEA
Component: AIDEA

Sponsor: Senator Cowdery

Requester: Senate Finance Component Number: 1234

(Thousands of Dollars)

Expenditures/Revenues

Note: Amounts do notinclude inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
* ° ° *
TOTAL OPERATING i

CAPITAL EXPENDITURES o ] 1 s .

ICHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

1156 RSS . % .
TOTAL : : ?

Estimate of any current year (FY2001) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYsIs:  (Attach a separate papa ifnecessary)
‘AIDEA has a delegation of authority from DOTPF for construction of AIDEA Development finance projects (AIDEA owned and

operated). This bill will result in additional interest payments on contract related claims. There Is no way to predict the costs In Iho
future. AIDEA Development Finance projects generally do not use General Funds (Hcaly Clean Coal Plant and the DeLong
Mountain Transportation System funding included slate grants). Additional costs, such as claims, are charged lo the project
proponent or arc fundod by AIDEA funds. In the past AIDEA has had small and multi-million dollar claims on construction projects.
The claims have resulted in negotiated settlements. For example, a $1.17 million claim was paid on the Healy Clean Coal Plant m
1999. If this legislation were In olfect, AIDEA would have had to pay an additional $188,018 (10% compounded inlorcst for 18
months). Originally the claim was upwards of S10 million. If AIDEA funds arc required, AIDEA's not income decline*1 decreasing

the annual dividend AIOEA pays lo the General Fund.

Fhonc 907-269-3000

Prepared by: Robo/t G. Poe, Jr.. Executive Director
Date/Time 04/19/2001 10:55a.m.

Division AIDEA

Approved by: Commissioner Deborah B. Sedwick Date 4/19/2001

Oopnrtment of Community & Economic Development

For distribution information, call Iho Governor's Lcqlsinlive Office

Agency

(K<w 11/2003 OMO) Page 1 of 1
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2001 LEGISLATIVE SESSION Bill Version: SB 152
(S) Publish Date: 4/11/01

Revision Date/Time (Note if correction): Dept. Affected] DOT&PF

Title: An act related to the handling of interest on BRU:

contract controversies involving the Department of Transp... Component:

Sponsor: Senator Cowdery

Requester: Senate Transportation Component Number;

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY2CO02 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0" 0.0" 0.0" 0.0" 0.0" 0.0"

CHANGE IN REVENUES ( ) | | | | | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 0.0

0.0 0.0 0.0 0.0 0.0

Estimate of any currentyear (FY2001) cost: 0.0
Check this box (X) if funding for this bill Is included in the Governor's FY 2002 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYsIs:  (Attach a separate page ifnocossarv)

“ This bill will result in additional interest payments on contract related claims. The additional interest could range from S5C0.0 lo
several million dollars per year. Although this won't aftect our capital budget request, these payments will reduce the amount
available for other capital projects. Most of the additional interest payments will be eligible for 90% federal funding with a 10% GF

match.

Phono 465-3904

Propared by: Dennis R. Poshard. Soecial Assistant
Date/Time 4/10/01 12:00 AM

Division Commissioner's Office

Approved by: Commissioner Joseph L. Perkins. P.E.. Date 4/10/01

Agency Department of Transportation and Public Facilities
For distribution information, call the Governor’s Legislative Office
(Ro27/200L OAD)

Page 1 of 1
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OFFERED IN THE HOUSE
TO: SB 152

Page 1, line 11:
Following interest:

Insert “from the date the procurement officer’s decision is
issued in accordance with AS 36.30.620”



§ 36.30.610 Public Contracts 386

(b) The procurement officer may request an extension of time to prepare the protest
report. The request must be in writing listing the reasons for the request. The
commissioner of administration or the commissioner of transportation and public
facilities, as appropriate, shall respond to the request in writing. If an extension ig
gLranted, the commissioner shall list the reasons for granting the extension and indicate
the date the protest reportis due. The commissioner shall notify the protester in writing
ghat the time for submission of the report has been extended and the date the reportis

Ue.
(c) The protester may file comments on the protest report with the commissioner of
administration or the commissioner of transportation and public facilities, as appropri-
ate, within 10 days after the report is received. The protester shall provide copies of the
comments to the procurement officer and to interested parties that have requested a copy
ofthe appeal under AS 36.30.595(b). _ _

(d) The protester may request an extension of time to prepare the comments on the
protest report. The request must be in writing listing the reasons for the request. The
commissioner of administration or the commissioner of transportation and public
facilities, as appropriate, shall respond to the request in writing. If an extension id
ghranted, the commissioner shall list the reasons for grantm_? the extension and indicate
the date the comments are due. The commissioner shall notify the procurement officer in
writing that the time for submission ofthe comments has been extended and the date the
comments fire due. (§ 2 ch 106 SLA 1986; am 8§ 37, 38 ch 137 SLA 1996)

Effect of amendment*. — The 1996 amendment,  ‘seven days* in the first aentence of subsections U)
effective September 30,1996, substituted *10 days" for  and (c). A

_Sec. 36.30.610. Decision without hearing, (az) The commissioner of administra-L
tion or the commissioner of transportation and public facilities, as appropriate, shall
dismiss a protest appeal before a hearing is held if it is determined in writing that the
appeal is untimely under AS 36.30_.590(_&3. o _

@J)_ The commissioner of administration or the commissioner of transportation and
public facilities, as appropriate, may issue a decision on an appeal without a hearing if
the ap1peal involves questions of law without genuine issues of fact. _ *

g:? he commissioner of administration or thd commissioner of transportation and ¢
public facilities, as appropriate, shall, within 15 days from the date the appellants
comments on the protest report are due under AS 36.30.605(c) and (d), notify the'
appellant of the acceptance or rejection of the appeal and, if rejected, the reasons for the
rejection. (§ 2 ch 106 SLA 1986; am § 20 ch 65 SLA 1987; am § 9 ch 37 SLA 1993)

CroM reference*. — Forapplicability of tho 1993  tuted ‘within 15 days from the date the appellant*,
amendment to (c) of thia *ection, teC 5 13(e), ch. 37, commenta on the proteat report are due under AS.
SLA 1993 in thu Temporary and Special Act*. 36.30.605(c) and (d)* for “within 15 day* after receipt'

Effect of amendment#. — The 1993 amendment, ofan appeal.”
effective Auguat 25, 1993, in aubaection (c), *ubati-

]
Sec. 36.30.615. Hearin_c_?]on protest appeal. A hearing on a protest appeal shall beJ
conducted in accordance with AS 36.30.670 and regulations adopted by the commissioner, |

(8 2 ch 106 SLA 1986)

Sec. 36.30.620. Contract controversies, (a) Acontractor shall file a claim concern-
ing a contract awarded under this chapter with the procurement officer. The contractor
shall certify that the claim is made in good faith, that the supi)orting data are accurate'
and complete to the best of the contractors knowledge and belief, and that the amount
requested accurately reflects the contract adjustment for which the contractor believes,
the state is liable. Except for a lease rate acfjustment called for in the lease, a claim under
this section must be filed within 90 days after the contractor becomes aware ofthe basis
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State Procurement Code

||: ofthe claim or should have known the basis ofthe claim, whichever is earlier. Alease rate
Madjustment called for in the lease must be filed prior to the expiration date of the lease.
Zb) Ifa controversy asserted by a contractor concerning a contract awarded under this
~.chapter cannot be resolved by agrcemagt,.the.procurement officer shall, after receiving a
& written request by the contractor for a decision, issue a written decision. The decision
& shall be made no more than 90 days after receipt by the procurement officer of all
* necessary information from the contractor. Failure ofthe contractor to furnish necessary

information to the procurement officer constitutes a waiver of the claim. Before issuin

the decision the procurement officer shall review the facts relating to the controversy an

% obtain necessary assistance from legal, fiscal, and other advisors.

(c) The time for issuing a decision under (b) of this section may be extended for good
cause by the commissioner of administration, or for a controversy involving a construc-
tion contract or gr_ocurem_ent for the state equipment fleet, the commissioner of trans-

ortation and public facilities, if the controversy concerns an amount in excess of $50,000.
The procurement officer shall notify the contractor in writin%_that the time for the
|ssuagce of a decision has been extended and of the date by which a decision shall be

7missued.
J (d) The procurement officer shall furnish a copy of the decision to the contractor by
fej per‘luf(ljed mail or other method that provides evidence of receipt. The decision must
include a
g™ (1) description of the controversy; .
2) reference to the pertinent contract provisions;
t?((3) statement of the agreed upon and disputed facts;
Jk=(4) statement of reasons supporting the decision; and
b) statement substantially as follows:
"This is the final decision ofthetprocur_ement officer. This decision may be
appealed to the commissioner of (administration/transportation and pub-
lic facilities). If you appeal, you must file a written notice of appeal with
the commissioner within 14 days after you receive this decision.” _
(e)  Ifadecision is not made by the date it is due, the contractor may proceed as if the
Aprocurement officer had issued a decision adverse to the contractor. _
) If a controversy asserted by the state concerning a contract awarded under this
fchapter cannot be resolved by agreement the matter shall be immediately referred to the
Icommissioner of administration or the commissioner of transportation and public
Macilities, as appropriate. _
pfeO%J) This section does not apply to payment disputes governed by AS 37.05.285. (§ 2 ch
100 SLA 1986; am 8§ 39, 40 ch 137 SLA 1996)
L

£ Effectof amendment*. — The 1996 amendment,
September 30, 1996, added the last two
ant«nc*« in aubeection (a) and added subsection (g).

P
tSec. 36.30.625. APpeaI on a contract controversy, (a) An appeal from a decision
tthe procurement officer on a contract controversy may be filed by the contractor with
commissioner ofadministration, or for a controversy involving a construction contract
Procurement for the state equipment fleet, the commissioner of transportation and
“blic facilities. The appeal shall be filed within 14 days after the decision is received by
Iwmtractor. The contractor shall file a copg ofthe appeal with the procurement officer,
b) Anappeal must contain a copy of the decision being appealed and identification of

If%%téjéa)l or legal errors in the decision that form the basis for the appeal. (§ 2 ch 106

*36.30.630. Hearing on a contract controversy, (a) Except as provided in (b)
section, a hearing shall be conducted according to AS 36.30.670 and regulations



22-L5S0856\C. 1
Bannister
4/30/01

1 Page 2, following line 8:
2 Insert a new bill section to read:
3 "™ See. 3. The uncodified law of the State of Alaska is amended by adding a new section to
4 read:
5 APPLICABILITY, (a) AS 36.30.623 and 36.30.625(c), added by this Act, apply to
6 controversies _ -
! (k(XjM-A " "atare'pending before an agency on the effective date of this Act; or
8 (2) for which a claim is filed with an agency under AS 36.30.620 on or after
9 theeffective date of this Act.
10 (b) In this section, "agency”" means the Department of Transportation and Public

11 Facilities or a state agency to whom the responsibility for handling the controversy is
12 delegated by the Department of Transportation and Public Facilities under AS 36.30.632."

N



AMENDMENT # 7
OFFERED IN THE HOUSE BY REPRESENTATIVE O AKIES

TO: SB 152
* Sec. 3. AS 36.30.625(a) is amended to read:

Sec 3630.625. Appeal on acontract controversy, (a) Anappeal froma
decision of the procurement officer on a contract controversy may be filed by the
contractor with the commissioner of administration, or for a ixmtroversy involving a
construction contract or procurement for the state equipment fleet, the commissioner of
transportation and public facilities. The appeal shall be filed within 14 days after the
decision is received by the contractor. The appeal may not raise any new factual issue*;
or theories of recovery that were not raised to and decided by the procurement officer in
the decision under AS 36.30.620 ffr). The contractor shall file a copy of the appeal with
the procurement officer.



TONYKNOWLES, GOVERNOR

DEPARTMENT OF LAW po.noxifom

PHONE: (909)3B-330
OFFICE OF THEATTORNEY GENERAL PAX: 000-163-2075

April 16, 2001

The Hon.Vic Kohring, Chair,

and Members, House Transportation Committee
State Capitol, Room 24
Juneau, AK 99801

Re: HB 235- An Act relating to the handling of and interest on contract
controversies involving the Department of Transportation and Public
Facilities or state agencies to whom the Department of Transportation and
Public Facilities delegates the responsibility for handling the controversies.

Dear Representative Kohring,

4

| am the attorney assigned by the Alaska Department of Law to provide testimony
on HB 235, which provides for prejudgment interest on administrative claim.0. Due to
litigation demands in another case, 1am in Ketchikan today and unable to testify. As a
consequence, | respectfully submit this letter in place of in-person testimony. If any
committee member has questions regarding the contents of this letter, | would be happy
to meet with that member in person, or respond in writing to the entire committee. | can
be reached by phone at 465-6712, and by fax at 465-6735.

* Prejudgment Interest on Administrative Claims Not Allowed in Majority of
Other States

We have not undertaken a survey of every stale in the country. However it
appears that a fair number of states do not pay prejudgment interest on
administrative contract claims either outright or because the law in those states
limits payment of interest to “liquidated” claims, i.e., claims that arc capable of
calculation under some contractual formula that docs not require the exercise of

discretion by agency personnel.



The Honorable Vic Kohring, Chair,
and Members, House Transportation Committee

April 16, 2001

Page 2

Alaska law, AS 36.90.200(a), already requires payment of interest on “payment
requests” for work satisfactorily performed on state construction projects. |If the
state gives notice to the contractor that the work covered under the payment
request is unsatisfactory, no interest is paid on that payment request until 21 days
after the unsatisfactory work is corrected. AS 36.90.200(e). While this statute
does not cover payment of interest on contract claims filed under the State
Procurement Code, it is an example of the type of “liquidated” amount on which
interest would ordinarily be paid if timely payment were not made by the state.

Where contract claims are concerned, there may be good policy reasons to
withhold the payment of prejudgment interest. There may be policy reasons why
the agency should have the opportunity to examine such claims before

prejudgment interest begins accruing.

* Cost of Application of HB 235 to Construction Contracts

Under the Alaska Procurement Code, the Alaska Department of Transportation
has the procurement authority for all construction projects conducted in the state.
AS 36.30.005(b). The Department of Transportation may delegate that authority
to other agencies under AS 36.30.632. Therefore, since all construction is either
being performed by DOT&PF or by other agencies under delegation of authority
by DOT&PF, prejudgment interest will affect all agencies conducting construction
that are either subject to AS 36.30 or that are required to have similar procurement

procedures.

The costs to the state for prejudgment interest if HB 235 became law could be
substantial. For example. DOT&PF estimates that annual interest indebtedness
could be between $500,000 and several million dollars if the companion bill to FIB
235 (SB 152) were to hecome law, although federal matching money would be
available to cover some of that cost. Fiscal Note 1, SB 152. On just three recent
claims of which we are aware, prejudgment interest totaling approximately
$1,200,000 would have been paid by the state if prejudgment interest were due on

those claims.

 |f MB 235 Becomes Law, How Will the State Pay Prejudgment Interest?

FHWA Projects: DOT&PF docs most of its construction in the State of Alaska by
using funding from the Federal Highway Administration (ITIWA). While the
budget process lor federal funding is beyond the scope of this letter, it appears that
FHWA will participate in payment of interest on construction claims according to



The Honorable Vic Kohring, Chair,
and Members, House Transportation Committee

April 16, 2001

Page 3

a federal participation rate that typically is 90 percent. Of course, payment of
interest on a project means that fewer dollars will be available for projects in the
state. In other words, prejudgment interest paid on one project may mean that the
state is unable to fund another project somewhere else in the state.

PAA Projects: DOT&PF also conducts construction activities at airports
throughout the state to build new, or expand existing, facilities utilizing Federal
Aviation Administration (“FAA™) funding). FAA grants operate differently than
those for FHWA-funded projects. In FAA projects, the amount of a grant is based
on the state’s total estimate of all costs lo design and construct the project.
Increases in the grant amount are limited to 15 percent of the original grant. Any
additional costs incurred above the grant plus 15 percent must be covered entirely
by the state. If interest exceeds the amount of the FAA grant, the state will have to
fund all additional expenses without FAA participation.

HB 235 affects all agencies in the state that conduct construction activities under a
delegation of authority from DOT&PF. Many of these projects are supported by
programs that include funding and grants from federal agencies other than FHWA
and FAA. As a consequence, it may be that federal participation in administrative
claims is limited in certain situations, depending on the funding source, and that
state funds will have to be used to pay interest claims. Because we have not
undertaken a study of the way other agencies performing construction with a
delegation from DOT&PF fund projects, it is unclear that federal participation will
be available to fund interest payments owed as HB 235 is currently drafted.

* Equal Protection Issues for Other AS 36.30 Claims

There may be an equal protection problem with this legislation as presently
drafted. HB 235 authorizes the payment of interest on claims under AS 36.30.620
- .630 and 36.30.670 - 36.30.685 against DOT&PF and other agencies acting
under a delegation from DOT&PF. HB 235 therefore applies to DOT&PF
construction claims. Contractors asserting claims against other agencies under AS
36.30.620 - .630 and 36.30.670 - .685 may allege that they are denied equal
protection of the law because they are denied prejudgment interest on their claims,
while DOT&PF contractors who file claims under the same statute are entitled to

interest.

The stale would have to demonstrate at least a legitimate state interest in allowing
prejudgment interest on some claims while denying it on others. A court might
conclude that the legislature's interest in limiting prejudgment interest only to



The Honorable Vic Kohring, Chair,

and Members, House Transportation Committee
April 16, 2001
Page 4

construction claims simply to save the costs of having to pay interest on all AS
36.30 claims does not bhear a substantial relationship to a legitimate state

objective.l
* Equal Protection Issues for Non-AS 36.30 Construction Projects

The Alaska Railroad Corporation, the Alaska Aerospace Development
Corporation, and the Alaska Seafood Marketing Institute must adopt procedures
“substantially equivalent” or “substantially similar” to AS 36.30.  AS
36.30.015(e), AS 36.30.015(h). Claimants against these agencies may argue that,
by virtue of the changes proposed to the procurement code by HB 235, these
agencies also have to provide for the payment of prejudgment interest on claims.

Other agencies exempt from AS 36.30 include the University of Alaska, the
Alaska Housing Finance Corporation, the Alaska State Pension Investment Board,
the Alaska Court System. AS 36.30.005(c), AS 36.30.015(0, and AS 36.30.030.
These agencies do not have to adopt procedures equivalent to the State
Procurement Code. However, the same or a similar equal protection argument
may be advanced with respect to those agencies. In the recent past, at least AHFC
and the Court System have faced construction claims.

The Alaska Supreme Court has held that Equal Protection Clause of the Alaska
Constitution affords greater protection to individual rights than that afforded under the
U.S. Constitution. stale v. Enserch Alaska Construction, Inc., 787 P.2d 624. 631 (Alaska
1989); Laborers Local No. 942 V. Lumpkin, 956 P.2d 422, 429 (Alaska 1998). The court
uses a sliding scale analysis that determines the relative importance of the individual right
and the State interest and, depending on the importance of the indiviuual interest, requires
the Slate interest lo “fall somewhere on a continuum from mere legitimacy to a
compelling interest.” enserch, 787 P.2d at 631. The nexus between the State’s interest
and the means used by the State to achieve that interest must fall on a continuum from a
“substantial relationship lo [the] least restrictive means,” again, depending on the
importance of the individual right at issue. Id. at 631-32. w illiams V. state, 895 P.2d 99,
104 (Alaska 1995); Herricks Aero-Auto Aqua Repair V. State, DOT&PF, 754 P.2d 1111,
1114 (Alaska 1988)(economic interests entitled to only minimal protection under Alaska
Equal Protection Clause; cost savings alone may not be a legitimate state interest).



The Honorable Vic Kohring, Chair,
and Members, House Transportation Committee

April 16, 2001
Page 5

If you or any committee member has questions regarding the testimony
summarized above, please advise.

Sincerely,

BRUCE M. BOTELHO
ATTO

By:  Doug Gardner
Assistant Attorney General

cc:  Michael K. Abbot, Legislative Director, Governor’s Office
Vein Jones, Chief Procurement Officer, State of Alaska
Legislative Liaisons
Deborah Behr, Legislation Attorney. Department of Law
Chiystal Smith, Legislative Liaison, Department of Law.



Sent By: OLES MORRISON RINKER & BAKER LLP;2505519; May-2-01  3:53PM; Page 1/3

OLES MORRIL.SON RINKER & BAKER UP
LAWYERS

May 2, 2001

Represen ative Bill Williams Fax: (907) 465-3793

State Capitol, Room 511
Juneau, AK 99801-1192

Re: SB 152

Dear Representative Williams:

As you may already know, this law firm represents South Coast, Inc. In
conjunction with the AGC, we have prepared a proposed amendment with comments
that address most of the concerns that were raised during the House Finance
Committee's hearing on SB 152. Any efforts you can make on behalf of incorporating

this amendment into SB 152 would be appreciated.

If you have any questions regarding this matter, you may contact me at
your convenience.

Very truly yours,

745 \MEST FOURTH AVLNUL. SUITE SV2 ANCHORAGC ALASKA T90V1-215A
TELEPHONE) <07-25H0106 FAY) W-WH-SSIO

s



Sent By:

OLES MORRISON RINKER & BAKER LLP;25B5519; May-2-01  3:53PM,;
AMENDMENT
OFFERED IN THE HOUSE BYREPRESENTATIVE
TO: SB 152

1  Pagei,lines 1- 4:

2 Delete “involving the Department of Transportation and Public

3 Facilities or state agencies to whom the Department of Transportation and
4 Public Facilities delegates the responsibility for handling the

5 controversies.”

6 Insert “filed under AS 3fi.30.620”

7 Page!, line7

8 Delete “certain”

9 Insert “contract”

10 Page I, line 7 following “controversies.”

11 Insert “(a)”

12 Page 1 line 9

13 Delete “department contractor, the department, or a contracting
14 agency to whom the responsibility for handling the controversy is

15 delegated by the department under AS 3fi.30.632"

16 Insert “contractor”

17 Page 1,linc 13

18 Insert “properly” following “claim was”

19 Page 1, line 13- Page 2, line 3
20 Delete “a decision by the procurement officer under AS 36.30.620,
21 a decision by the commissioner of transportation and public facilities
22 under AS 36.30.680, or ajudicial decision under AS 36.30.685, whichever
23 is latest. In this section, "department” means the Department of
24 Transportation and Public Facilities”
25 Inscrt “payment by the agency.”
26 Page 2, line 2
21 Insert following “later” “(b) The provisions of this section shall be
28 applicable to all unresolved contract controversies pending before the
29 agency on the effective date ofthis act.”

Page 2/3



Sent By:

OLES MORRISON RINKER & BAKER LLP;2585519; May-2-01  3:53PM,;

Comment:
The amendments set forth above address several of the criticisms raised by the

Department of Law and provide for payment of interest on pending claims.
Specifically, the amendment makes the bill applicable to all state agencies that

fall within the parameters ofthe State Procurement Code.
Furthermore, the Department of Law was concerned that interest could may begin

accruing from the date a contractor simply sends a letter asserting a claim. By amending
the bill to require a contractor lo “properly" file his or her claim pursuant to AS
36.30.620fa), interest docs not begin to accrue until the contractor has met the “ftilutory

requirements for submission of a claim.
Finally, subsection (b) provides that this section is applicable only to “unresolved

contract controversies" pending before the agency on the effective date of this act. This
clearly establishes that all prior “settled” or “resolved” claims are not covered by this act.
The Department of Law’s assertion that “settled” claims may be resurrected after

the effective date ofthis act is without merit.

Page 3/3



AMENDMENT *
\tSJ A

OFFERED IN THE HOUSE

TO: SB 152
Version “C”

Page 1, line 13:
After “filed"

Delete "under"

Insert "that meets the requirements of'



O f M M M TONYKNOWLES, GOVERNOR

DEPARTMENT OF LAW DVIOND COURTHOUSE.. 6™ FLOOR

JUNEAU, AUSKA 99811-0300

PHONE: 30
OFFICE OF THEATTORNEY GENERAL Fax. (075~

April 20, 2001

The Honorable Albert Kookesh
House of Representatives
Alaska State Capitol

Juneau, AK 99801

Dear Representative Kookesh:

During the April 19, 2001, hearing on HB 235 before the House
Transportation Committee you asked us to «xplain the connection between Alaska’s
sovereign immunity and the payment of int rest on administrative contract claims
filed under the State Procurement Code (AS 36.30V This letter responds to your

request.

The State of Alaska is an inherently sovereign power. One of the central
attributes of sovereignty, which has its roots in the common law, is that a state may
not be sued in court or forced to expend money from the public treasury without its
prior express and unequivocal consent.

With regard to the payment of interest, it has long been recognized that,
unless interest is specifically authorized by legislative enactment, it may not be
paid. Fidalgo Island Packing Co. v. Phillips, 147 F. Supp. 883, 886, 16 Alaska 621
(1957), modified 149 F. Supp. 260, appeal dismissed 253 F.2d 621, 17 Alaska 377
(9th Cir.); Stewart & Grindle v. State, 524 P.2d 1242 (Alaska 1974); Danco
Exploration, Inc. v. State, 924 P.2d 432 (Alaska 1996).

The Alaska Supreme Court has repeatedly held that “only the legislature has
the power to direct tho assessment of interest against the sovereign.” Stewart dc
Grindle, 524 P.2d at 1245; Danco Exploration, 924 P.2d at 434. Officials of the
executive branch of government do not possess discretion to pay interest on sums
owed by the state. Likewise, the courts are without jurisdiction to order the award



The Honorable Albert Kookesh
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of interest against the state based on judicial assessment of public policy. The
power to assess interest against the state resides exclusively with the legislature.

The sovereignty of the state and the sanctity of the legislative prerogative in
this area are so important that the courts have developed special rules of
interpretation when considering whether the state’s sovereign immunity has been
waived by a particular statute. First, a statute that purports to waive the sovereign
immunity of the state must do so “explicitly” and “specifically.” Stewart, 524 P.2d
at 1245; Hayes v. Bering Sea Reindeer Products, 983 P.2d 1280, 1284 (Alaska
1999)(applying the same rule to Tribal waivers of sovereign immunity). Second,
statutes waiving the state’s immunity “must be construed strictly in favor of the
sovereign and not enlarge[d] beyond what the language of the statute requires.”
U.S. v. Nordic Village, 112 S.Ct. 1011, 1014-15 (1992).

Under AS 09.50.25C, the Alaska Legislature has authorized the filing of
certain actions against the State of Alaska in state court. Alaska Statute 09.50.250
Is a limited waiver of sovereign immunity and is modeled on the Federal Tort
Claims Act. 28 U.S.C. § 2674. Any action filed against the state under AS
09.50.250 resulting in ajudgment bears prejudgment interest under AS 09.50.280.

However, the Alaska Supreme Court has long held that court actions seeking
judicial review of final agency decisions are not authorized under AS 09.50.250 if
those claims must first be filed with and decided by a state agency with mandatory
claims procedures. Rather, actions for judicial review of final agency decisions
must be filed under the Alaska Rules of Appellate Procedure. State v. Lundgren
Pacific Construction Co., 603 P.2d 889, 892-93 (Alaska 1979)(case involved a
contract claim against the Dep’t of Highways, now DOT&PF).893 (Alaska 1979).
Because judicial review actions are not authorized under AS 09.50.250, int°:cjt
may not he awarded in those cases under AS 09.50.280. Danco Exploration, 9".4

P.2d at 434.

If interest is to be paid on administrative agency claims, the legislature must
enact a statutory waiver of Alaska’s sovereign immunity that expressly and
unequivocally requires the payment of interest on such claims. In that regard, this
office has already expressed its concern that HB 235 and its companion bill in the
Senate (SB 152) may bear constitutional infirmities in their present form. Letter to
Representative Kohring Re. HB 235 (April 16, 2001).
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If you have additional questions concerning this letter or HB 235, please do
not hesitate to contact me at 465-6712.

Sincerely,

BRUCE M. BOTELHO
ATTO

By:  Doug Gardner
Assistant Attorney General

Members, House Transportation Committee

Michael K. Abbott, Legislative Director, Governor’s Office
Vem Jones, Chief Procurement Officer, State of Alaska
Deborah Behr, Legislation Attorney, Department of Law
Chrystal Smith, Legislative Liaison, Department of Law
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SENATE BILL NO. 152
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SECOND LEGISLATURE - FIRST SESSION

DY SENATOR COWDERY
Introduced: 3/20/01
Referred: Transportation

ABILL
FOR AN ACT ENTITLED
"An Act relating to the hand'ing of and interest on contract controversies involving the
Department of Transportation and Public Facilities or state agencies to whom the

Department of Transportation and Public Facilities delegates the responsibility for

handling the controversies."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.30 is amended by adding a new section to read:

Sec. 36.30.623. Interest on certain controvcrsic > The amount ultimately
determined to be due under AS 36.30.620 - 36.30.630 and 36 30.670 - 36.30.685 to a
department contractor, the department, or a contracting agency to whom the
responsibility for handling the controversy is delegated by the department under
AS 36.30.632 accrues interest at the rate applicable to judgments under
AS 09|3g O7OEJ }2./ Ncoltwnhstandm Ar§f 09, 39 \%%b), the interest accrues fronbtpe date
(the cfalmev\yvas filed underjAS 36.30.620(a) through the da$fof a decision by the
procurement officer under AS 36.30.620, a decision by the commissioner of

SB0152A -1- :SB 152
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transportation and public facilities under AS 36.30.680, or a judicial decision under
AS 36.30.685, whichever decision is latest. In this section, "department" means the
Department of Transportation and Public Facilities.

*Sec, 2. AS 36.30.625 is amended by adding a new subsection to read:

(c) The Department of Transportation and Public Facilities, or a contracting
agency to whom the responsibility for handling the controversy is delegated by the
Department of Transportation and Public Facilities under AS 36.30.632, shall handle
the appeal of a controversy under this section expeditiously.

© N o Ul B~ W N
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INTEREST ON CONTRACT CONTROVERSIES
SB 152 &HB 235

Position Paper of
The Associated General Contractors of Alaska

ISSUE: Given the complexity of construction projects, it is not unusual that differences
sometimes develop between the owner and contractor regarding the scope of work
covered in the contract. In those instances when the differences cannot be successfully
resolved, the parties can avail themselves of the claims process set forth in the Alaska
procurement code. One problem with this process is the inherent delay in the ultimate
payment of the claim. The position of the State of Alaska is that they do not owe interest
on the ultimate awards. Contractors believe that the delayed payment costs them not only
foregone interest but also the costs of preparing and defending their claim, and that the
avoidance of interest is not only contrary to common practice, it is bad public policy.

ADVANTAGES: For the State of Alaska, delaying claims allows them to earn interest
on money they ultimately owe the contractor. Through such delays the State derives an
economic interest in postponing the claims process. Another advantage enjoyed by the
State accrues from its superior financial strength and legal resources, which sometimes
can be used to force financially, strapped companies to settle their claims at a fraction of

the claims value.
The current system offers no advantages to the contractor.

DISADVANTAGES: The primary disadvantage to the State will be derived from the
addition of interest to the cost of a claim for the period the claim is being contended. The
proposed law will put a premium on the expeditious settlement of construction claims.
The State will have to change its procedures to handle such claims in a more timely

manner.

There are no disadvantages to the contractor.

AGC POSITION

The current process regarding the settlement ofa claim places the contractor at an
economic disadvantage. Since the expenses underlying a claim have to be paid, the
contractor incurs these costs plus the costs of preparing and defending its position.
During this entire process the State is allowed to invest those funds for its own economic
gain as well as using its superior resources to threaten the economic viability of the
claimant. Payment of interest on claims is not only good public policy, but it is
consistent with prior practices of the Department of Transportation regarding such
claims. Currently the State of Alaska must pay prejudgment interest for virtually all
other contract claimants. Contractors, however, have been singled out for disparate

treatment.



ASSOCIATED GENERAL CONTRACTORS of ALASKA

*041B STREET, SUITE 100 «.ANCHORAGE, ALASKA 99503
TELEPHONE (907) 561-5354 *FAX (907) 562-6118

April 6, 2001
Re: SB 152 - Interest on Contract Controversies

Dear Senator:

On public works projects in the State of Alaska, a contractor encountering a
condition that requires a change in the contract, is required to perform the work
even if there is a dispute as to the appropriate adjustment. Resolution of such a
claim frequently takes as long as four years and the State currently disallows

interest on the amount of the ultimate settlement.

Most, if not all, public works contracts include contract adjustment clauses that
provide a method for adjusting the contact amount when the contractor
encounters changed conditions or the owner desires to change the contract in
sor' manner. The purpose of this clause is to assure that the contractor is fairly
cr .pensated for the extra work occasioned by the change.

Alaska courts generally recognize that awarding prejudgment interest to a
plaintiff is necessary to make him "whole" by compensating him for the use of
money rightfully his between the time of injury and trial. The courts have held
that prejudgment interest should be denied only in the most unusual cases and
place the burden of proving the unusual situation on the party opposing the
award of prejudgment interest. The State of Alaska apparently believes that
contractor claims in general represent an "unusual case" and therefore
prejudgment interest should not be applied to these claims.

We urge you to support SB 152. This bill allows construction contract claims to

be treated the same as all other claims in the State of Alaska. There is no public
interest in discriminating against the entire construction industry in these matters.

Sincerely,

Richard Cattanach
Executive Director

FAIRBANKS SOLDOTNA
P.0. BOX 6005 ‘FAIRBANKS, AK 99706 43335 KALIFONSKI BEACH ROAD, STE. 32 «SOLDOTNA, AK
99669

TELEPHONE (907)452-1809
TpiJrpuomp (Ornlv,1.9s«



ASSOCIATED GENERAL CONTRACTORS of ALASKA

4041 B STREET, SUITE 100« ANCHORAGE, ALASKA 99503
TELEPHONE (907) 561-5354 «FAX (907) 562-6118
April 23, 2001

The Hon. Dave Donley and Pete Kelly, Co-Chairs
and Members, Senate Finance Committee

State Capital, Room 520

Juneau, Alaska 99801

Alaska Chapter's Response to

Re: The Associated General Contractors,
Regarding SB 152 and HB

the Department of Law's Position Paper
235

Dear Senators and Representatives:

As many of you may know, the AGC is in favor of the passage of
SB 152. | believe that the merits of the bill should compel passage but |
believe that it is appropriate to address the "smoke screen" raised by the

Alaska Department of Law concerning this bill.

| was just provided a copy of the State of Alaska Department of
Law's position paper on HB 235, dated April 16 2001 and authored by
Assistant Attorney General Doug Gardner. | feel obligated to respond to a
number of statements in the Department of Law's position paper because it
glosses over the legal history and the recent Department of Law policy
that led the AGC to advocate for the passage of this legislation.

In 1965, the Alaska Supreme Court first addressed the issue of
entitled to prejudgment interest.
398 P.2d 216 (Alaska 1965). In that case,

the precursor to Alaska Stat.
which provided

whether a contractor claimant was
Wright Truck & Tractor v. State,
the Alaska Supreme Court interpreted
§ 09.50.280, [Alaska's waiver of sovereign immunity state],

as follows:

Sec. 26.14. Judgment for Plaintiff, If judgment is renderej
for the plaintiff, it shall be for the legal amount found due from

FAIRBANKS : SOLDOTNA
P.0. BOX 6005 ‘FAIRBANKS, AK 99706 43335 KALIFONSKI BEACH ROAD. STE. 32 “ SOLDOTNA. AK 99669
7Pl FPI-OMP 7A7.UO0S
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the state with legal interest only from

without punitive damages.

the date of judgment and

Wright, 398 P.2d at 218.

the trial court's denial of the contract

While upholding
interest pursuant to § 26.04, the

claimant's request for prejudgment
Alaska Supreme Court was extremely critical of the inequity and

of the State not having to pay prejudgment interest to contractor

claimants:

We are in agreement with appellant's
prohibition can easily work an injustice on a party who has
contracted with the state. There are business situations where
agents of the state, in good conscience and even with business
justification, may withhold for
the contracting party is required by contract regulations to
to perform, subject to later determination, as in the case before
the problem often facing the contractor is where to get the capital
to continue to finance his work. And even if the capital can be
obtained the rate of interest required to be paid cannou be ignored.
The matter would appear to be one, which the Legislative Council
might refer to the legislature for reconsideration in the light of
the greatly increased contract authority and activity of the State

Department of Public Works.
Wright, 398 P.2d at 220. The Alaska Supreme Court issuedthe Wright
decision on January 21, 1965.

In State v. Phillips, 470 P.2d 266 (Alaska 1970), the Alaska

Supreme Court commented on its decision in Wright as follows:

Prior to 1965 the prevailing party in an action against the

State of Alaska was entitled to interest 'only from the date of
judgment.1 In the Wright Truck case, decided in 1965, we said that
the prohibition against prejudgmer.c interest 'can easily work an
injustice on a party who has contracted with the state,' and

suggested to the legislature that it consider amending the statute.
Two months later, the legislature acted on this
‘only from the date of judgment' with 'from the date it (the amount
found due from the state) became due.' The statute, AS09.50.280,

now reads:

FAIRBANKS SOLDOTNA
P.0. BOX 6005 ‘FAIRBANKS, AK 99706 43335 KALIFONSKI BEACH ROAD, STE. 32¢SQLDOTNA, AK 99669
ii tfi rruurﬁﬁ/ﬁ\: fomi 7/-.6\,(%
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a time or even refuse payment. Where
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suggestion, replacing
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If judgment is rendered for the plaintiff, it shall be for the
legal amount found due from the state with legal interest from the
date it became due and without punitive damages.

State v. Phillips, 470 P.2d at 272.

The March 19, 1965, modifications to Alaska Stat. § 09.50.250
and Alaska Stat. § 09.50.280 discussed in Phillips provided as follows:

Actionable Claims Against the State. A person

or corporation having a contract, quasi-contract, or tort claim

the state may bring an action against the state in superior
claim under AS 44.77.010 -

this section except as set

Sec. 09.50.250.

against
Court. A person who may present his
44.77.070 may not bring an action under

out in AS 44 .77.040 (C) vvrcvrvinriernnns

Sec. 09.50.280. Judgment for Plaintiff. If judgment is
rendered for the plaintiff, it shall be for the legal amount found
due from the state with legal interest from the date it became due

and without punitive damages.

Thus, in response to the Alaska Supreme Court's suggestion that
prejudgment interest be made a component of actionable claims against the
State, the 1965 State Legislature acted accordingly and intended, pursuant
to Alaska Stat. 8 09.50.280, that prejudgment interest begin accruing from
the date it became due. Concurrently with this statutory modification
expressly permitting the award of prejudgment interest, the legislature
mand_.ued that that certain types of claimants pursue and exhaust
administrative remedies pursuant to Alaska Stat. § 44 .77.010-.070.

In State v. ZIA, Inc., 556 P.2d 1257 (Alaska 19n6), the Alaska
§ 44.77.010-.070 with Alaska Stat.
claimant bringing an action against
initiating

Supreme Court construed Alaska Stat.

§ 09.50.250 as requiring a contract
the State to Tirst exhaust administrative remedies prior to

court action.

contracted with the State to install

In ZIA, the contractor
safety canopies on State equipment. ZIA then sued the State for breach of
FAIRBANKS SOLDOTNA
F.O. BOX 6005 -FAIRBANKS, AK 99706 43335 KALIFONSK! BEACH ROAD. ST\E. 32SOLDOTNA, AK 99669
tfi cnunMP tam\z
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contract without first pursuing the required administrative

claim. The Alaska Supreme Court explained that:

review of the

By virtue of AS 0S.50.250 we recognize the legislative policy,

which dictates that actions against the State first should be
considered by the affected administrative agency. While we do not

find AS 09.50.250 to be of the jurisdictional nature, . we find,
with respect to cases which fall within AS 09.50.250, that that

statute establishes an administrative procedure which can be
characterized as a condition precedent, [to a suit in state court].

ZIA, at 1263.

In 1986, the State Legislature enacted Alaska Stat. § 36.30, et
seq. — the State Procurement Code — thereby adopting internal
administrative procedures for contract claimants. In conjunction with the
adoption of the State Procurement Code, the legislature modified Alaska

Stat. § 09.50.250 as follows:

09.50.250. Actionable claims against the state. A person
corporation having a contract, quasi-contract, or tort claim against
the state may bring an action against the state in a state court that
has jurisdiction over the claim. A person who may present the claim
under AS 44.77 may not bring an action under this section except as
set out in AS 44.77.040(c). A person who may bring an action under
AS 36.30.560— 36.30.695 may not bring an action under this section
except as set out in AS 36.30.685.

Since adopting Alaska Stat. § 09.50.280 in 1965, there has been
no statute enacted which limits any contractor claimant's entitlement to
prejudgment interest from the date of the claim pursuant to Alaska Stat.

§ 09.50.280.

Further, the controlling case law does not afford the State any
to argue that contractor claimants are not entitled to prejudgment
interest. State agencies, in particular the Department of Law, have
instead taken an arbitrary and unsupportable position on this issue based
upon an erroneous interpretation of dicta in a 1996 Alaska Supreme Court
Case, Danco Exploration, Inc. v. State, 924 P.2d 432 (Alaska 1996).

basis

Succinctly, Danco Involved a claim that the State of Alaska
Department of Natural Resources declined to return a bid deposit to the

FAIRBANKS SOLDOTNA
0. BOX 6005 «FAIRBANKS, AK 99706 43335 KALIFONSKI BEACH ROAD, STE. 32«SOLDOTNA, AK 99669
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claimant. The Alaska Supreme Court concluded that Danco was not entitled

to prejudgme. t interest on the bid deposit because it was not an action
against the state sounding in contract or tort.

common sense in a state where

damages [that]
in the most

This very argument defies
"prejudgment interest is a form of consequential
becomes a part of the judgment proper"” and where "it is only

unusual cases that prejudgment interest is not proper."” Power
Constructors, Inc. v. Taylor & Hintze, 960 P.2d 20, 35 (Alaska 1998).

The Department of Law's position paper must also be placed in
historical context. In late 1976, the Department of Law adopted a
strategy for handling contractor claims on public works projects.
Assistant Attorney General Ray Preston authored the strategy memorandum.

It states:

Thus looms the strategy of protracted conflict: the happenstance
of one party (the State) with limitless resources and one without.
Compounding things is the fact that attorneys fees go to the winner,
which will be significantly more flowing from a de novo situation
than one where it is review of the Board's decision, and whether that
decision is supported by "substantial evidence based upon the record
as a whole" (or something close to that). Thus, the State would have
the opportunity of winning by attrition, including the factor of
hiring a new expert who is even more proficient (and more expensive)
than [the contractor] can muster and all the while building up the
potential that the contractor will ultimately be liable for those
costs. Thus, | believe that the strategy and advantages of
protracted conflict in this case is available to the State alone, and

that it should seriously be considered in this case.

This strategy of winning through attrition and forcing the
contractor to spend literally hundreds of thousands of dollars through a
lengthy and protracted claims process is precisely the strategy adopted by

the Department cf Law for the past several decades.

In 1993, seven years after the enactment of the State
Procurement Code, the Alaska Supreme Court explicitly acknowledged that
prejudgment interest was an appropriate component of a contractor's claim.
State v. Eastwind, Inc., 851 P.2d 1348, 1352 n.5 (Alaska 19”73)

SOLDOTNA
43335 KALIFONSKI BEACH ROAD, STF 32 «SOLDOTNA, AK 99669
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Up until 1998, State agencies recognized that contractors who

prosecuted claims were entitled to an award of prejudgment interest on the
ultimately claim amount awarded. For example, in a letter authored by
Commissioner Perkins to the attorney for a successful contractor claimant,
Commissioner Perkins directed Tony Johansen to "initiate payment in the
amount of $1,945,857.39, . plus statutory interest compounded at 10.5

% from October 10, 1996,

Even as late as March of last year, Commissioner Perkins personally

advised me that:

of paying prejudgment interest on a claim appeal,

On the issue
Rather, we are

we are not avoiding making such payments by choice.
following the advice of the Attorney General's Office that such

payments are contrary to law.

Thus, it is not the Department of Transportation and Public

Facilities that opposes.awards of prejudgment interest to contractor
is the Department of Law that opposes this

claimants. Rather, it
.legislation because i, undermines their strategy of "protracted wars of
attrition

With that historical perspective in mind, | wish to address a
number of statements submitted by the Department of Law in opposition to

the passage of SB 152 and HB 235.

1. Prejudgment Interest on Administrative Claims Not allowed in

Majority of Other States.

In the State of Alaska, every contract claim filed against a
municipality, city, or federal agency requires an award of prejudgment
interest. The state simply cannot argue that every individual who brings
a contract action against tne state of Alaska that does not fall within an
administrative review process is entitled to an award of prejudgment
interest. The department of law's assertion that "a fair number of states
do not pay prejudgment interest on administrative contract claims

because the law in those states limits payments of interest to
"liguidated" claims. . is sophistry. Contractors who file claims and

certify that they are accurate are requesting a specific sunt of money that
is "liguidated."

Alaska's Prompt Payment Act, AS 36.90.200, was enacted to ensure

that the State did not delay paying undisputed amounts to contractors.
FAIRBANKS SOLDOTNA
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Thus, where the State delays in
the State must pay interest as a penalty for

contractor pay requests.

making prompt payment for work accepted,
its dilatory processing of

The Department of Law's position paper suggests that "there may
be good policy reasons to withhold the payment of prejudgment interest"”
and that "there may be policy reasons why the agency should have the
opportunity to examine such claims before prejudgment interest begins
accruing." No policy reasons are articulated for either proposition. A
concrete reason to mandate the award of prejudgment interest on contractor

claims lies in the same underlying rationale that resulted in the
enactment of the Prompt Payment Act. It would encourage the State to make

payment quickly when payment is due and it would encourage prompt and
timely resolution of contractor claims.

2. Cost of Application of HB 235 to Construction Contracts.

The Department of Law's position paper states, "[t]he costs to
the state for prejudgment interest if HB 235 became law could be
substantial." My members and | dispute this for a number of reasons.

First, the availability of prejudgment interest on contractor
claims would serve as an incentive for State agencies to quickly evaluate
and resolve construction disputes. Contractors who suffer losses on state
public works projects are only interested in resolving the claim and
moving on to the next project. The State Agency and the Department of Law
are the only entities that have no interest in timely resolving

construction disputes. Rather, they perceive it is in their best
interests to delay, make the contractor incur the costs of prosecuting his

or her claim, and essentially "break" the contractor by adversely
impacting the contractor's bonding capacity and ability to continue to

exist.

Second, when state agencies refuse to negotiate or settle a
contractor claim, they force the contractor to spend $200,000 to $300,000
to retain lawyers and expert consultants to prosecute the claim. As a
general observation, most contractors would be content to recover a
percentage of their liguidated claim rather than pay attorneys and
consultants. When one adds in $200,000 - $300,000 in fees on top of that
liguidated claim amount, the contractor is forced to pursue the
administrative process vigorously to the end just to break even.

FAIRBANKS SOLDOTNA
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Third, for all FHWA projects, 23 CFR 635.124, describes those

situations wherein the Federal Highway Authority will contribute its 90.97
percent of funds awarded to successful contractor claimants.

Specifically:

(f) Payment of interest
for participation provided that the payment to the contractor for
interest is allowable by State statute or specification and the costs
are not a result of delays caused by dilatory action of the State or
the contractor. The interest rates must not exceed the rate provided

for by the State statute or specification.

cost considerations are clearly appropriate in these
budget-conscious times. I submit that creating a clearly identifiable
incentive and downside risk for State agencies [and the Department of Law]
to promptly settle these claims would result in cost savings in the long
You should be aware that incurring costs is a two-way street. State
issue and the Department of Law also incur tremendous expenses
from retained attorneys, retained consultants, and retained experts for
the purpose of defending against contractor claims. In some cases, state
agencies have prospectively applied for hundreds of thousands of dollars
in FHWA funds for the purpose of defending against a contractor's
affirmative prosecution of a construction claim. It is our position that
that those funds would be better spent by settling the claim in a timely

fashion.

Lastly,

run.
agencies at

3. If HB 235 Becomes Law,. How will the State Pay

Prejudgment Interest?

This question ignores the fact that the State must pay
prejudgment interest to virtually all other claimants. The better
guestion is: Why have state agencies and the Department of Law made the
arbitrary decision to treat construction contractors differently than any
other contract or tort claimant? | assure you that neither the Department
of Transportation & Public Facilities nor the Department of Law will
provide you with a satisfactory answer to this question.

4, Equal Protection Issues for Other AS 36.30 Claims.

The AGC agrees that this statute should define Department as all
state administrative agencies authorized to procure construction or
contracts under the State Procurement Code, AS 36.30 et seq.

SOLDOTNA
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5. Equal Protection for Non-AS 36.30 Construction

Projects.

The Department of Law's Equal Protection arguments appear to be
designed to scare these honorable committees into inactivity with respect
to this needed legislation. Notwithstanding these arguments, these
committees should recognize that, based upon the institutional knowledge
of the agency | represent, the Alaska Railroad Corporation, The University
of Alaska, and the Alaska Court System have all had construction claims
which were timely settled rather than drawn out through a 3 - 5 year
claims process. These agencies, unlike the Department of Transportation
and Facilities, recognize that timely resolution of claims avoids
attorney's fees, consultant's costs, and expert witness fees, and the

associated costs of defending a claim for several years.

Lastly, my apologies for the length of this letter. It was

necessary to give the committee members a historical context and
perspective into the Department of Law's opposition to this essential

The Associated General Contractors of Alaska support this
would give its members equal treatment to that accorded
claims against the state of

legislation.

legislation, as it
other tort and contract claimants who have

Alaska.
If any of you has any questions regarding this letter, please
advise me at your earliest convenience.
Very truly yours,
Richard Cattanach
Executive Director
FAIRBANKS SOLDOTNA
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§ 36.30.610 P ublic Contracts

(b) The procurement officer may request an extension of time to prepare the prot*
report. The request must be in writing listii.g the reasons for the request.
commissioner of administration or the commissioner of transportation and
facilities, as appropriate, shall respond to the request in writing. If an extension j:
granted, the commissioner shall list the reasons for granting the extension and indie®
the date the protest report is due. The commissioner shall notify the protester in Writi”
that the time for submission of thr report has been extended and the date the report;
due.
(c) The protester may file comments on the protest report with the commissioner Of
administration or the commissioner of transportation and public facilities, as approp”
ate, within 10 days after the report is received. The protester shall provide copies ofthe
comments to the procurement officer and to interested parties that have requested a copv
of the aﬁpeal under AS 36.30.595(h).

(d) The protester may request an extension of time to prepare the conunc”ts on the
protest report. The request must be in writing listing the reasons for the request. The
commissioner of administration or the commissioner of transportation and public
facilities, as appropriate, shall respond to the request in writing. If an extension j*
granted, the commissioner shall list the reasons for granting the extension and indi.
the date the comments are due. The commissioner shall notify the procurement officer in
writing that the time for submission ofthe comments has been extended and the date the
comments are due. (§ 2 ch 106 SLA 1986; am 88 37, 38 ch 137 SLA 1996)

Effectof amendments. — The 1996 amendment,  “seven days’ in the first sentence of Bubsectiona (a)
effective September 30,1996, substituted "10 days" for  and (c).

Sec. 36.30.610. Decision without hearing, (a) The commissioner of administra-
tion or the commissioner of transportation and public facilities, as appropriate, shall
dismiss a protest appeal before a hearing is held if it is determined in writing that the
appeal is untimely under AS 36.30.590(a).

(b) The commissioner of administration or the commissioner of transportation and
public facilities, es appropriate, may "ssue a decision on an appeal without a hearing if
the appeal involves questions of law without genuine issues of fact.

(c) The commissioner of administration or the commissioner of transportation and
public facilities, as appropriate, shall, within 15 days from the date the appellant's
comments on the protest report are due under AS 36.30.605(c) and (d), notify the
appellant of the acceptance or rejection of the appeal and, if rejected, the reasons for the
rejection. (§ 2 ch 106 SLA 1986; am § 20 ch 65 SLA 1987; am § 9 ch 37 SLA 1993)

Crow reference*. — For applicability of the 1993  tuted “within 15 days from the date the appellant®
amendment to (c) of this section, see § 13(e), ch. 37, comments on the protest report are due under AS
SLA 1993 in the Temporary and Special Acta. 36.30.605(c) and (d)" for “within 15 days after receipt

Effectof amendment*. — The 1993 amendment, ofan appeal.”
effective August 25, 1993, in subsection (c), substi-

Sec. 36.30.615. Hearing on protest appeal. A hearing on a protest appeal shall be
conducted in accordance with AS 36.30.670 and regulations adopted by the commissioner.
(8 2 ch 106 SLA 1986)

Sec. 36.30.620. Contractcontroversies, (a) Acontractor shall file a claim concern-
ing a contract awarded under this chapter with the procurement officer. The contractor
shall certify that the claim is made in good faith, that the supporting data are accurate
and complete to the best of the contractors knowledge and belief, and that the amount
requested accurately reflects the contract adjustment for which the contractor believes
the state is liable. Except for a lease rate at*justraent called for in the lease, a claim under
this section must be filed within 90 days after the contractor becomes aware of the basis

fMrrr. m
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ftueclaim or should have known the basis ofthe claim, whichever is earlier. Alease rate
4 ,ustment ca”ed for in the lease must be filed prior to the expiration date of the lease.
*(b) a controversy asserted by a contractor concerning a contract awarded under Lhis

pter cannot be resolved by agreement, the procurement officer shall, after receiving a

«ften request by the contractor for a decision, issue a written decision. The decision

hall be made no more than 90 days after receipt by the procurement officer of all
6 cessary information from the contractor. Failure ofthe contractor to furnish necessary
?dormati®n to the procurement officer constitutes a waiver of the claim. Before issuing

decision the procurement officer shall review the facts relating to the controversy an

ktain necessary assistance from legal, fiscal, and other advisors.
0 (c) The time for issuing a decision under (b) of this section may be extended for good

pse by the commissioner of administration, or for a controversy involving a construc-
tion contract or procurement for the state equipment fleet, the commissioner of trans-
portation and public facilities, ifthe controversy concerns an amount in excess of $50,000.
Ij*e procurement officer shall notify the contractor in writing that the time for the
issuance of a decision has been extended and of the date by which a decision shall be
issued.

(d) The procurement officer shall furnish a copy of the decision to the contractor by
certified mail or other method that provides evidence of receipt. The decision must
include a
(1) description of the controversy;

2) reference to the pertinent contractJorovisions;
3) statement of the agreed upon and disputed facts;

(4) statement of reasons supporting the decision; and

(5) statement substantially as follows:

“This is the final decision ofthe procurement officer. This decision may be

appealed to the commissioner of (administration/transportation and pub-
lic facilities). If you appeal, you must file a written notice of appeal with
the commissioner within 14 days after you receive this decision."

(e) Ifa decision is not made by the date it is due, the contractor may proceed as if the
procurement officer had issued a decision adverse to the contractor.

(f) If a controversy asserted by the state concerning a contract awarded under this
chapter cannot be resolved by agreement the matter shall be immediately referred to the
commissioner of administration or the commissioner of transportation and public
facilities, as appropriate.

g) This section does not apply to payment disputes governed by AS 37.05.285. (§ 2 ch
106 SLA 1986; am 88 39, 40 ch 137 SIA 1996)

Effectof amendments. — The 1996 amendment,
effective September 30, 1996, added the last two
Kntencos in subsection (a) and added subsection (g).

Sec. 36.30.625. Appeal on a contract controversy, (a) An appeal from a decision
ofthe procurement officer on a contract controversy may be filed by the contractor with
the commissioner ofadministration, or for a controversy involving a construction contract
or procurement for the state equipment fleet, the commissioner of transportation and
public facilities. The appeal shall be filed within 14 days after the decision is received by
the contractor. The contractor shall file a copy of the appeal with the procurement officer.

(b) An appeal must contain a copy of the decision being appealed and identification of
the factual or legal errors in the decision that form the basis for the appeal. (§ 2 ch 106
SLA 1986)

Sec. 36.30.630. Hearing on a contract controversy, (a) Exceptas provided in (b)
of this section, a hearing shall be conducted according to AS 36.30.670 and regulations
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Testimony on SB 152, DOTPF Contract Related Claims
By Pamela La Bolle, President

The Alaska State Chamber of Commerce supports Senate Bill 152, requiring DOT&PF to pay
interest on contract controversies that arc settled in favor of the contractor. Disputed claims can
lake month or years to settle, and without the accrual of interest, the state agency has little
incentive to settle a disputed claim. Without an incentive lo settle a dispute, the State can extend
negotiations to the point that a contractor who needs the money can be forced to take a reduced

settlement.

In civil court cases, the losing party in a monetary dispute would be required to pay interest on
the amount in dispute. It should be no different for the agency in dealing with contractors.

We urge support for SB 152,
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May 3, 2001

Representative_Bill_Williams@ legis.state.ak.us
Alaska House of Representatives

Re: SB 152

Dear Representative Bill Williams:

During the last public hearing on SB 152 the DepartmentoflLaw raised a legitimate

concern aboutinterestaccruing on a claim prior to the State having sufficient

information to evaluate a claim. A review ofthe current statute indicates that this issue

is already addressed. AS 36.30.620 states

(a) A contractor shall file a claim concerning a contractawarded under this

chapter with the procurement officer. The contractor shall certify thatthe claim is made

in good faith, thatthe supporting data are accurate and complete to the bestofthe
contractor's knowledge and belief, and that the amount requested accurately reflects
the contract adjustmentforwhich the contractor believes that state is liable____

(b) Ifa controversy asserted by a contractorconcerning a contract awarded
under this chaptercannot be resolved by agreement, the procurement officer shall,
afterreceiving a written requestby the contractor for a decision, issue a written

The decision shallbe made no more than 90 days afterreceipt by a

decision.
Failure of the

procurement officer of all necessary information from the contractor.
contractor to furnish necessary inform ation to the procurement officer

constitutes awaiver ofthe claim, (emphasis added)...
(e) Ifa decision is not made by the date itis due, the contractor may proceed as

ifthe procurement officer had issued a decision adverse to the contractor...

a contractor cannot file a claim without certifying thatthe "daim

. the supporting data are accurate and complete ... and that
After a claim is

As can be seen above,

is made In good faith,
the amountrequested accurately reflects the contractor adjustment:...

filed, the state has 90 days “afterreceipt by a procurement officerofall necessary
information (emphasis added) to render a decision. The state has been adeptin using
(his clause to delay decisions by asking for extraneous, redundant, and superfluous

inform ation thereby creating endless delays and imposing further hardships on

contractors.

Itis importantto rememberthatthe daim process does even start until after
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(1) the contractor has notified the projectengineerofa situation that the
contractor believes is notcovered by the projectscope ofwork.
the parties could notresolve the issue atthe project level.

(2)
(3) the contractor has provided the state with an official “ Notice ofIntent to

Claim 8.
The parties are unable to resolve the issue afterreceipt ofthe intentto daim.

(4)
This “pre-claims process” can take as long as 81 days before the official claim is filed.

Itis AGC'’s position that interest should startonce the daim has been filed since
sufficienttime has already lapsed priorto the fiing. The proposed amendmentto delay

the starting date until an ‘adverse decision”" merely awards the state fordelaying the
timely adjudication ofthe claim. Prior to the filing ofthe claim the state has already
denied an adjustment atthe job level and atthe Notice of Intentto Claim level. Itis

reasonable to find that the state has issued two adverse decisions prior to the filing of
the official claim. We cannotin good conscience supportthe amendment.

Sincerely.

Richard Cattanach
Executive Director

FAIRBANKS SOLDOTNA
P.0.BOX 6005 «FAIRBANKS, AK 99706 43335 KALIFONSKI BEACH ROAD, STE. 32SOLDOTNA, AK 99669
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SB 152 - Relating to the handling ofand intereston contract
controversies involving DOTPF or state agencies to whom

DOTPF delegates the responsibility for handling the
controversies

W hatwould passage of SB 152 do?

& Current Alaska law re?uires that interest be paid on payment requests for
work satisfactorily performed on state construction projects.

Ifthe work is satisfactorily completed, the state must pay interest iftimely
payments are not made. |fthe state gives notice to the contractor that the work
covered under the payment request is unsatisfactory, no interest is paid on that
request until 21 days after the work has been satisfactorily completed. AS
36.90.200(e). This isan example ofa “liquidated” sum on which interest would
ordinarily be due iftimely payment were not made by the state. A liquidated
sum exists only where the parties agree on the amount due or where the amount
due can be exactly determined by the application ofrules ofarithmetic or law.

« sa 152would change the rules governing payment of interest on contested
construction claims.

Under current law, contested claims, which result when a contractor and the
state do not agree on the costs of a project, first go through the administrative
hearing procedure. During this time the parties may attempt to settle the
dispute using alternative dispute resolution. Over 80 percent ofdisputes
involving construction claims are settled amicably and efficiently during this
phase. Ifthere is no resolution of the claim during the administrative hearing
stage, it can then be appealed to Superior Court. By Alaska law no interest can

be paid during this period.

SB 152 would require the state to pay prejudgment interest from the time a
contractor filed its first complaint with the agency. This could cost the state

millions ofdollars each year.
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How much would SB 152 cost the State of Alaska?

« The costs to the state could be substantial. For example, DOTPF estimates
that annual interest indebtedness fo «its projects alone could be between
$500,000 and several million dollars, although federal matching money would
be available to cover some ofthe cost. On three recent DOTPF claims,
prejudgment interest totaling approximately $1.2 million would have been due
from the state ifthe provisions of SB 152 had been in place.

In the case, for instance, ofa $20 million claim that was settled after one year (a
relatively short time for such a sizable claim), the state’s obligation ifthe
provisions of SB 152 were in effect would be approximately $1.6 million, an
amount that would require funding through the supplemental budget process.

The requirement to pay prejudgment interest from the time the administrative
claim is filed would affect many agencies because DOTPF has procurement
authority for all construction projects conducted in the state. It may delegate
that authority to other agencies. SB 152 would thus apply to most construction
projects done by state agencies, including, but not limited to, the Alaska
Industrial Development and Export Authority, the Alaska Energy Authority, the
Department of Administration, the Department of Fish and Game, and the

Department of Health and Social Services.
How would the increased interest costs be paid for?

& For many DOTPF projects, federal funding would cover most, but i ot all,
of the increased costS. DOTPF does the majority of its construction by using
funding from the Federal Highway Administration (FHW A). It appears that
FHWA will participate in payment of interest on construction claims according
to a federal participation rate that is typically 90 percent. Federal funds
available to a state are limited, however, so using FHW A funds to pay
prejudgment interest on an administrative claim for one project means there will

be less money available for other projects.

< Federal Aviation Agency (FAA) project funds are dependent on the state’s
estimate and are limited. The grants DOTPF receives from the FAA to build
new airport facilities or expand existing facilities are based on the state’s
estimate ofthe total costs to design and construct the project. Increases in the
grant amount arc limited to 15 percent of the original grant. Additional costs,



SB 152 - Prejudgment interest on construction claims
page 3

such as payment ofprejudgment interest on administrative contract claims,
would havo to come out ofthe General Fund.

& The Genera] Fund or bond revenue would have to cover additional
prejudgment interest charges on projects of most agencies. many
construction projects of other agencies are funded by the state’s General Fund
orbond revenues or by federal agencies other than FHW A. It is unclear
whether any other federal agencies would absorb the additional costs that would
result from passage of SB 152. Additional costs ofthe state-funded projects
would have to come from either the General Fund or bond revenues, thus

limiting other uses ofthese funds.
How will SB 152 affect the claims process?

& SB 152 will encourage the filing of claims earlier in the construction
Process. This will divert state resources and personnel from working to
complete projects to litigating claims in order to avoid the running of interest. It
will make project administration more costly and less efficient. The bill could
also have the unintended effect of encouraging DOTPF to pay unwarranted
claims to avoid the running of interest and interference with project

administration. 4

Does SB 152 pose equal protection issues?

<+ Non-construction claims under AS 36.30, the State Procurement Code,
would not be treated equally with construction claims. The provisions of SB
152 apply to construction claims only, and to claims against DOTPF and other
agencies acting under delegation from DOTPF. Non-construction contractors
asserting claims under AS 36.30.620 - .630 and 36.30.670-.685 might allege
that they were denied equal protection ofthe law because they could not be
given prejudgment interest on those claims while DOTPF construction
contractors were entitled to such interest.

& The state would have to demonstrate at least a legitimate state interest in
allowing prejudgment interest on some claims while denying it on others.
A court might conclude that the legislature’s interest in limiting prejudgment
interest to only construction claims simply to save the costs of having to pay
interest on all AS 36.30 claims did not bear a substantial relationship to a
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legitimate state objective and that the provisions of SB 152 therefore violated
the Equal Protection Clause ofthe Alaska Constitution.

& There could be equal protection issues for non-AS 36.30 construction
projects. The Alaska Aerospace Development f orporation, University of
Alaska, Alaska Housing Finance Corporation, and Alaska Court System, among
others, are not bound by AS 36.30. Contractors with construction claims
against those agencies might argue that these agencies are violating the Equal

Protection Clause ofthe Alaska Constitution.

How do other states deal with prejudgment interest?

$ Nearly a third of the states surveyed by the Department of Law pay no
Interest on administrative contract claims.

< A rumber of the states pay interest on administrative claims only from the
date the claims are liquidated. 1t should be noted that most contract claims
are not liqguidated when they are first filed with the agency because they cannot
be calculated by simple reference to a contractual formula or a rule of law.
Most contract claims will not be liquidated until they are finally decided

through the administrative hearing process.

& Another group of the states surveyed pay interest on contract claims
beginning from a variety of different dates, including 90 days after the
project is completed or final payment is made; date claim is complete and
denied by agency; date claim is filed only until dat™ lawsuit is filed; date of

claim; date claim accrued.

How does SB 152 relate to the sovereign immunity of the State of
Alaska?

< s3 152 will require a further waiver of the state’s sovereign immunity. The
State of Alaska is an inherently sovereign power. If interest is to be paid on
administrative agency claims, as is proposed by SB 152, the legislature must
enact a statutory waiver of Alaska’s sovereign immunity that expressly and
unequivocally requires the payment of interest on such claims.

One ofthe central aUiibutes ofsovereignty is that a state may not be sued in
court or forced to expend money from the public treasury without its prior
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express and unequivocal consent. The sovereignty ofthe state and the sanctity
ofthe legislative prerogative in this area are so bnportant that the courts have
developed special rules of interpretation when considering whether the state’s
sovereign immunity has been waived by a particular statute. First, a statute that
purports to waive the sovereign immunity of the state must do so “explicitly”

and “specifically.” (Stewart & Grindle v. State) Second, statutes waiving the

state’s immunity “must be construed strictly in favor ofthe sovereign ....”

(US. v. Nordic Village)

Alaska Departmento fLaw
April26. 2001
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April 26, 2001

The Honorable Jerry Ward
Alaska State Senate

State Capitol, Room 423
Juneau, AK 99811

Rc:  Senate Bill 152 - Relating to the handling of and interest on
contract controversies involving DOTPF or state agencies to
whom DCTPF delegates the responsibility for handling the
controversies

Dear Senator Ward:

At the hearing held on Senate Bill 152 on April 24, 2001, you asked me to
provide information, based on a survey we recently ¢ inducted, on which states pay
interest on administrative contract claims. In addition to the information provided
in this letter, 1 am enclosing two letters distributed to the Mouse Transportation
Committee summarizing our concerns with HB 235 -- a hill identical to SB 152.

1" share the following information from the nineteen responses we had to
oursurve,.

« States that do not pay interest on administrative contract claims: 6 (Alaska,
Rhode Island, Nebraska, Texas, Coloradol, Georgia2

Colorado may pay interest if the parties agree to go through alternative
dispute resolution and interest is part of the arbitrated award.

: : !
Y Georgia pays interest only I1f a case goes to court and then only from the date
that judgment is entered against the state.
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o States that pay interest on administrative claims only from the date the
claims are liquidated: 5 (Wyoming, Kansas, Washington, Arizona, California)

& A liquidated claim exists only where the parties agree on the amount due
or where the amount due can be exactly determined by the application of
rules of arithmetic or law. Air Van Lines v. Buster. 673 P.2d 774, 778 n.
3 (Alaska 1983), quoting 1 S. Williston, A Treatise on the Law of
Contracts § 128 (3d ed. 1957).

& This date may vary' from case-to-case, but rarely will the date a claim is
liquidated be the day the claim is filed with the agency.

& The AGC is incorrect in its letter of April 23, 2001, to the Senate Finance
Committee when it alleges that contractors’ claims are liquidated simply
because the contractors request a specific sum of money in the claim.

& Most contract claims are NOt liquidated when they are first filed with the
agency because they cannot be calculated by simple reference to a
contractual formula orarule of law.

& Most contract claims will not be liquidated until they are finally decided
by the agency.

o States that pay interest on contract claims even though they may not be
liquidated at the time they are filed: 6 (Missouri, Vermont, West Virginia,

Florida, New York, Hawaii)
& These states pay interest from the following dates:
Missouri —from date of claim
Vermont - from date claim accrued

West Virginia - from date claim accrued
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Florida -- from the date the claim is complete and denied by the
agency

New York - interest on claims begins to run 90 days following the
acceptance of all work on the project or final payment without regard
to when a notice of claim is given or a lawsuit filed.

Hawaii - if settled, interest is paid from the date the claim is filed
until the date the claim is allowed by the agency. If the claim is not
allowed, interest is paid only until the time a lawsuit is filed. No
interest is paid while the lawsuit is pending. Thereafter, interest is
paid only from the date judgment is entered.

« Conclusions that may be drawn from this information:

& The majority of the above-listed states do not pay interest on contract
claims from the date a claim is first filed with the agency.

& Alaska would join a distinct minority of states if it enacted SB 152 or HB
235 and started paying interest on contract claims from the date a claim is

first filed with the agency.

* Policy reasons for not paying interest from the date a claim is first filed.

¢ Doing so would increase contract claims, as contractors would feel
compelled to claim on every' conceivable item to try' to get interest or to
create pressure on the departments to accept their version of facts and pay’

their claims.

& Because of increased claims, contracts will be more difficult to
administer; project personnel may spend more time evaluating claims

than getting the job done.

& AS 36.30 functions as an alternative dispute resolution mechanism and
was enacted by the legislature to provide an out-of-court means of
settling disputes. With interest running on claims, settlement discussions
may become more complicated and more litigious. Most claims arc
currently resolved amicably by the department and contractors; adding a
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litigious element of interest to the process will not assist in the
process.
Sincerely yours,
BRUCE M. BOTELHO
ATTO
By:
Doug Gardner
Assistant Attorney General
DG:pvp:css
Enclosures

cc:  Senator John Cowdery
Mike Abbott, Office of the Governor
Vein Jones, ChiefProcurement Officer, Department of Administration
Chrystal Smith, Legislative Liaison, Department of Law
Deborah Bchr, Legislation Attorney, Department of Law





