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FISCAL NOTE
S T A T E  O F  A L A S K A  F isca l  N o te  N u m b e r :  2
2 0 0 1  L E G I S L A T I V E  S E S S I O N  Bill V e rs io n :  S B  152

( S )  P u b l is h  D a te :  4 /2 5 /0 1

Revision Dale/Time (Note if correction): 04/19/2001 10:55a.m, Dept. Affected: DCED
Title: DOTPF - Contract Related Claims_______________ BRU: AIDEA
______________________________________________________________ Component: AIDEA
Sponsor: Senator Cowdery_______________________________ ________
Requester: Senate Finance________________________________ Component Number: 1234

E xp e n d itu re s /R e v e n u e s ___________________________________ (Thousands o f Do lla rs )
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING * • • * »

CAPITAL EXPENDITURES . . *l ’ I . . 1 1 *1 *

ICHANGE IN REVENUES ( ) |

FUND SOURCE_______________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
1156 RSS

TOTAL * * • • » *

Estimate o f any cu rren t year (FY2001) cost: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate papa if necessary)
‘AIDEA has a delegation of authority from DOTPF for construction of AIDEA Development finance projects (AIDEA owned and 
operated). This bill will result in additional interest payments on contract related claims. There Is no way to predict the costs In Iho 
future. AIDEA Development Finance projects generally do not use General Funds (Hcaly Clean Coal Plant and the DeLong 
Mountain Transportation System funding included slate grants). Additional costs, such as claims, are charged lo the project 
proponent or arc fundod by AIDEA funds. In the past AIDEA has had small and multi-million dollar claims on construction projects. 
The claims have resulted in negotiated settlements. For example, a $1.17 million claim was paid on the Healy Clean Coal Plant m 
1999. If this legislation were In olfect, AIDEA would have had to pay an additional $188,018 (10% compounded inlorcst for 18 
months). Originally the claim was upwards of S10 million. If AIDEA funds arc required, AIDEA's not income decline*1, decreasing 
the annual dividend AIOEA pays lo the General Fund.

Prepared by: 
Division

Approved by: 
Agency

(K<w 11/2003 OMO)

Robo/t G. Poe, Jr.. Executive Director Fhonc 907-269-3000
AIDEA Date/Time 04/19/2001 10:55a.m.

Commissioner Deborah B. Sedwick Date 4/19/2001
Oopnrtmcnt of Community & Economic Development__________

For distribution information, call Iho Governor's Lcqlslnlive Office
P a g e  1  o f  1__
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FISCAL NOTE
S T A T E  O F  A L A S K A  Fiscal Note Number: 1
2001 L E G IS L A T IV E  S E S S IO N  Bill Version: SB 152

(S) Publish Date: 4/11/01
Revision Date/Time (Note if correction):_________________________ Dept. Affected]___________DOT&PF
Title: An act related to the handling of interest on BRU: _____________________
contract controversies involving the Department of Transp... Component:_____________________
Sponsor: Senator Cowdery_______________________________ _________
Requester: Senate Transportation__________________________ Component Number; __________

Expenditures/Revenues______________________________ (Thousands of Dollars)________
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2C02 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0“ 0.0“ 0.0“ 0.0“ 0.0“ 0.0“

CHANGE IN REVENUES ( ) I I I I I |

FUND SOURCE______________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any cu rren t year (FY2001) cost: 0.0

Check th is box (X) if fund ing fo r th is b ill Is inc luded in the Governo r's FY 2002 budge t proposa l: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS : (Attach a separate page if nocossarv)

“ This bill will result in additional interest payments on contract related claims. The additional interest could range from S5C0.0 lo 
several million dollars per year. Although this won’t aftect our capital budget request, these payments will reduce the amount 
available for other capital projects. Most of the additional interest payments will be eligible for 90% federal funding with a 10% GF 
match.

Pro pared by: Dennis R. Poshard. Soecial Assistant
Division Commissioner's Office______________

Approved by:
Agency

Phono 465-3904
Date/Time 4/10/01 12:00 AM

Commissioner Joseph L. Perkins. P .E .. Date 4/10/01
Department of Transportation and Public Facilities

For distribution information, call the Governor’s Legislative Office
(Rcv2'?/2001 OWD) Page 1 o f  1.
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OFFERED IN THE HOUSE 

TO: SB 152

Page 1, line 11: 

Following interest:

Insert “from the date the procurement officer’s decision is 
issued in accordance with AS 36.30.620”



§ 36.30.610 Public Contracts 386

(b) The procurement officer may request an extension of time to prepare the protest 
report. The request must be in writing listing the reasons for the request. The 
commissioner of administration or the commissioner of transportation and public 
facilities, as appropriate, shall respond to the request in writing. If an extension ig 
granted, the commissioner shall list the reasons for granting the extension and indicate 
the date the protest report is due. The commissioner shall notify the protester in writing 
that the time for submission of the report has been extended and the date the report is 
due.

(c) The protester may file comments on the protest report with the commissioner of 
administration or the commissioner of transportation and public facilities, as appropri- 
ate, within 10 days after the report is received. The protester shall provide copies of the 
comments to the procurement officer and to interested parties that have requested a copy 
of the appeal under AS 36.30.595(b).

(d) The protester may request an extension of time to prepare the comments on the 
protest report. The request must be in writing listing the reasons for the request. The 
commissioner of administration or the commissioner of transportation and public 
facilities, as appropriate, shall respond to the request in writing. If an extension ia' 
granted, the commissioner shall list the reasons for granting the extension and indicate 
the date the comments are due. The commissioner shall notify the procurement officer in 
writing that the time for submission of the comments has been extended and the date the 
comments fire due. (§ 2 ch 106 SLA 1986; am §§ 37, 38 ch 137 SLA 1996)

E f f e c t  o f  a m e n d m e n t* .  —  T h e  1996 a m en d m en t, ‘ seven  days* in  th e  f irs t aen ten ce  o f  su b sec tio n s  U) 
effective S ep tem b er 3 0 ,1 9 9 6 , s u b s ti tu te d  *10 d ays"  fo r a n d  (c). . l

Sec. 36.30.610. Decision w ith o u t h earin g , (a) The commissioner of administra-L 
tion or the commissioner of transportation and public facilities, as appropriate, shall 
dismiss a protest appeal before a hearing is held if  it is determined in writing that the 
appeal is untimely under AS 36.30.590(a).

(b) The commissioner of administration or the commissioner of transportation and 
public facilities, as appropriate, may issue a decision on an appeal without a hearing if 
the appeal involves questions of law without genuine issues of fact. *

(c) The commissioner of administration or thd commissioner of transportation and • 
public facilities, as appropriate, shall, within 15 days from the date the appellant’s 
comments on the protest report are due under AS 36.30.605(c) and (d), notify the' 
appellant of the acceptance or rejection of the appeal and, if rejected, the reasons for the 
rejection. (§ 2 ch 106 SLA 1986; am § 20 ch 65 SLA 1987; am § 9 ch 37 SLA 1993)

■1.
C ro M  r e f e r e n c e * .  —  F o r ap p lica b ility  o f  tho 1993 tu te d  ‘ w ith in  15 d ay s from  th e  d a te  th e  a p p e lla n t’*, 

a m e n d m e n t to (c) o f  th ia  *ection, tec 5 13(e), ch . 37 , co m m en ta  on  th e  p ro tea t re p o r t a re  d u e  u n d e r  A S . 
SLA  1993 in  th u  T em po rary  a n d  S pecia l Act*. 36.30 .605(c) an d  (d)‘ for “w ith in  15 day*  a f te r  re c e ip t '

E f f e c t  o f  a m e n d m e n t# .  —  T he 1993 am e n d m e n t, o f a n  ap p e a l.” 
effective A u g u a t 25, 1993, in  aubaectio n  (c), *ubati-

J
Sec. 36.30.615. H earing  on  p ro tes t appea l. A hearing on a protest appeal shall beJ 

conducted in accordance with AS 36.30.670 and regulations adopted by the commissioner, j 
(§ 2 ch 106 SLA 1986)

Sec. 36.30.620. C on trac t con troversies, (a) A contractor shall file a claim concern­
ing a contract awarded under this chapter with the procurement officer. The contractor 
shall certify that the claim is made in good faith, that the supporting data are accurate' 
and complete to the best of the contractor’s knowledge and belief, and that the amount 
requested accurately reflects the contract adjustment for which the contractor believes, 
the state is liable. Except for a lease rate acfjustment called for in the lease, a claim under 
this section must be filed within 90 days after the contractor becomes aware of the basis
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| | :  of the claim or should have known the basis of the claim, whichever is earlier. A lease rate 
^adjustment called for in the lease must be filed prior to the expiration date of the lease.

(b) If a controversy asserted by a contractor concerning a contract awarded under this 
^ .chapter cannot be resolved by agrcemagt,.the.procurement officer shall, after receiving a 
& written request by the contractor for a decision, issue a written decision. The decision 
& shall be made no more than 90 days after receipt by the procurement officer of all 
* necessary information from the contractor. Failure of the contractor to furnish necessary

information to the procurement officer constitutes a waiver of the claim. Before issuing 
the decision the procurement officer shall review the facts relating to the controversy and 

%  obtain necessary assistance from legal, fiscal, and other advisors.
(c) The time for issuing a decision under (b) of this section may be extended for good 

cause by the commissioner of administration, or for a controversy involving a construc- 
tion contract or procurement for the state equipment fleet, the commissioner of trans­
portation and public facilities, if the controversy concerns an amount in excess of $50,000. 
The procurement officer shall notify the contractor in writing th a t the time for the 
issuance of a decision has been extended and of the date by which a decision shall be

?;■ issued.
J (d) The procurement officer shall furnish a copy of the decision to the contractor by 

fej certified mail or other method that provides evidence of receipt. The decision must 
include a

g|^- (1) description of the controversy;
(2) reference to the pertinent contract provisions; 

t?(:(3) statement of the agreed upon and disputed facts; 
jk*- (4) statement of reasons supporting the decision; and 

(5) statement substantially as follows:
"This is the final decision of the procurement officer. This decision may be 
appealed to the commissioner of (administration/transportation and pub­
lic facilities). If you appeal, you must file a written notice of appeal with 
the commissioner within 14 days after you receive this decision.”

(e) If a decision is not made by the date it is due, the contractor may proceed as if the 
^procurement officer had issued a decision adverse to the contractor.

:>(f) If a controversy asserted by the state concerning a contract awarded under this 
f chapter cannot be resolved by agreement the m atter shall be immediately referred to the 
I commissioner of administration or the commissioner of transportation and public 
^facilities, as appropriate.
pfe (g) This section does not apply to payment disputes governed by AS 37.05.285. (§ 2 ch 
'106 SLA 1986; am §§ 39, 40 ch 137 SLA 1996)
L .
£  E ffec t o f  a m e n d m e n t* .  — T h e  1996 a m e n d m e n t,

S ep tem b er 30 , 1996, a d d e d  th e  l a s t  tw o 
ant«nc*« in aubeection (a) an d  a d d e d  su b sec tio n  (g).
P
tSec. 36.30.625. A ppeal on  a  c o n tra c t controversy, (a) An appeal from a decision 
t the procurement officer on a contract controversy may be filed by the contractor with 

commissioner of administration, or for a controversy involving a construction contract 
Procurement for the state equipment fleet, the commissioner of transportation and 

“blic facilities. The appeal shall be filed within 14 days after the decision is received by 
1 wmtractor. The contractor shall file a copy of the appeal with the procurement officer, 
b) An appeal must contain a copy of the decision being appealed and identification of 
I factual or legal errors in the decision that form the basis for the appeal. (§ 2 ch 106 

1986)

• 36.30.630. H earing  on  a co n tra c t controversy, (a) Except as provided in (b) 
•ection, a hearing shall be conducted according to AS 36.30.670 and regulations
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1 Page 2, following line 8:
Insert a new bill section to read:

"* See. 3. The uncodified law of the State of Alaska is amended by adding a new section to 
read:

APPLICABILITY, (a) AS 36.30.623 and 36.30.625(c), added by this Act, apply to 
controversies _  -

(k (XjM -A  ^  ^ at are'pending before an agency on the effective date of this Act; or
(2) for which a claim is filed with an agency under AS 36.30.620 on or after 

the effective date of this Act.
(b) In this section, "agency" means the Department of Transportation and Public

11 Facilities or a state agency to whom the responsibility for handling the controversy is
12 delegated by the Department of Transportation and Public Facilities under AS 36.30.632."

L - 1 -



OFFERED IN THE HOUSE

AMENDMENT ^  ^  _

BY REPRESENTATIVE O A kiE S

TO: SB 152 

* Sec. 3. AS 36.30.625(a) is amended to read:

Sec 3630.625. Appeal on a contract controversy, (a) An appeal from a 
decision of the procurement officer on a contract controversy may be filed by the 
contractor with the commissioner of administration, or for a ixmtroversy involving a 
construction contract or procurement for the state equipment fleet, the commissioner of 
transportation and public facilities. The appeal shall be filed within 14 days after the 
decision is received by the contractor. The appeal may not raise any new factual issue*; 
or theories of recovery that were not raised to and decided by the procurement officer in 
the decision under AS 36.30.620 ffr). The contractor shall file a copy of the appeal with 
the procurement officer.



T O N Y  K N O W L E S ,  G O V E R N O R

D E P A R T M E N T  O F  L A W

OFFICE OF THE A TTORNEY GENERAL

p.o. nox i /o m
JUNEAU. ALASKA 99811-0300 
PHONE: (909)303-3600
PAX: O0O-I63-207S

A pril 16, 2001

The H on.Vic Kohring, Chair,
and M em bers , H ouse Transportation Com mittee 

State Capitol, R oom  24 
Juneau, A K  99801

Re: HB 235 -  An Act relating to the handling of and interest on contract 
controversies involving the Department of Transportation and Public 
Facilities or state agencies to whom the Department of Transportation and 
Public Facilities delegates the responsibility for handling the controversies.

Dear Representative Kohring,
4

I am  the attorney assigned by the  A laska D epartm ent o f  Law to provide testimony 
on HB 235, w h ich  provides for prejudgm ent interest on administrative claim.0. Due to 
litigation dem ands in another case, 1 am  in K etchikan today and unable to testify. As a 
consequence, I respectfully subm it this letter in p lace o f  in-person testimony. I f  any 
committee m em b er has questions regarding the contents o f  this letter, I would be happy 
to meet with that m em ber in person, o r respond in w riting to the entire committee. I can 
be reached by phone  at 465-6712, and by fax at 465-6735.

• Prejudgment Interest on Administrative Claims Not Allowed in Majority of 
Other States

W e have not undertaken a survey o f  every stale in the country. H ow ever it 
appears that a fair num ber o f  states do not pay prejudgment interest on 
adm inistrative contract claims either outright or because the law in those states 
limits paym ent o f  interest to “ liquidated” claims, i.e., claims that arc capable o f  
calculation under som e contractual formula that docs not require the exercise o f  
discretion by agency personnel.



The H onorable Vic Kohring, Chair, 
and M em bers, H ouse Transportation C om m ittee 

April 16, 2001 
Page 2

Alaska law, AS 36.90.200(a), already requires paym ent o f  interest on “paym ent 
requests” for w ork satisfactorily perform ed on state construction projects. I f  the 
state gives notice to the contractor that the w ork  covered under the paym ent 
request is unsatisfactory, no interest is paid on that paym ent request until 21 days 
after the unsatisfactory work is corrected. AS 36.90.200(e). W hile this statute 
does not cover paym ent o f  interest on contract claims filed under the State 
Procurem ent Code, it is an example o f  the type o f  “liquidated” amount on which 
interest would ordinarily be paid i f  timely paym ent w ere not m ade by the state.

W here contract claims are concerned, there may be good policy reasons to 
withhold the paym ent o f  prejudgment interest. There  may be policy reasons why 
the agency should have the opportunity to examine such claims before 
prejudgm ent interest begins accruing.

• Cost of Application of HB 235 to Construction Contracts

U nder the A laska Procurement Code, the A laska Departm ent o f  Transportation 
has the procurem ent authority for all construction projects conducted in the state. 
AS 36.30.005(b). The Department o f  Transportation m ay delegate that authority 
to other agencies under AS 36.30.632. Therefore, since all construction is either 
being perform ed by D O T& PF or by other agencies under delegation o f  authority 
by D O T& PF, prejudgm ent interest will affect all agencies conducting construction 
that are either subject to AS 36.30 or that are required to have similar procurem ent 
procedures.

The costs to the state for prejudgment interest i f  H B 235 became law could be 
substantial. For example. D O T& PF estimates that annual interest indebtedness 
could be between $500,000 and several million dollars i f  the com panion bill to FIB 
235 (SB 152) w ere to become law, although federal matching m oney would be 
available to cover som e o f  that cost. Fiscal N ote 1, SB 152. On ju s t  three recent 
claims o f  w hich we are aware, prejudgm ent interest totaling approximately 
$1,200,000 would have been paid by the state i f  prejudgment interest w ere  due on 
those claims.

• If MB 235 Becomes Law, How Will the State Pay Prejudgment Interest?

FH W A  Projects: D OT& PF docs most o f  its construction in the State o f  A laska by 
using funding from the Federal H ighway Administration (IT1WA). W hile the 
budget process lor federal funding is beyond the scope o f  this letter, it appears that 
FH W A  will participate in payment o f  interest on construction claims according to
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and M em bers , House Transportation C om m ittee  
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Page 3

a federal participation rate that typically is 90 percent. O f  course, paym ent o f  
interest on a project means that fewer dollars will be available for projects in the 
state. In other words, prejudgm ent interest paid  on one project may mean that the 
state is unable to fund another project som ew here  else in the state.

P A A  Projects: D O T& PF also conducts construction activities at airports
throughout the state to build new, or expand existing, facilities utilizing Federal 
A viation Administration (“FA A ”) funding). FA A  grants operate differently than 
those for FHW A-funded projects. In F A A  projects, the amount o f  a grant is based 
on the state’s total estimate o f  all costs lo design and construct the project. 
Increases in the grant am ount are limited to 15 percent o f  the original grant. Any 
additional costs incurred above the grant plus 15 percent must be covered entirely 
by the state. I f  interest exceeds the am ount o f  the FAA grant, the state will have to 
fund all additional expenses w ithout F A A  participation.

HB 235 affects all agencies in the state that conduct construction activities under a 
delegation o f  authority from D O T& PF. M any o f  these projects are supported by 
program s that include funding and grants from federal agencies other than FHW A  
and FAA. As a consequence, it m ay be that federal participation in administrative 
c laim s is limited in certain situations, depending on the funding source, and that 
state funds will have to be used to pay interest claims. Because w e have not 
undertaken a study o f  the w ay other agencies performing construction with a 
delegation from D O T & P F  fund projects, it is unclear that federal participation will 
be available to fund interest paym ents owed as HB 235 is currently drafted.

• Equal Protection Issues for Other AS 36.30 Claims

T here  may be an equal protection problem  with this legislation as presently 
drafted. HB 235 authorizes the paym ent o f  interest on claims under AS 36.30.620 
-  .630 and 36.30.670 -  36.30.685 against D O T& PF and other agencies acting 
under a delegation from D OT& PF. HB 235 therefore applies to D OT& PF 
construction claims. Contractors asserting cla im s against other agencies under AS
36.30 .620 -  .630 and 36.30.670 - .685 m ay allege that they are denied equal 
protection o f  the law because they are denied prejudgm ent interest on their claims, 
w hile D O T& PF contractors w ho file claims under the same statute are entitled to 
interest.

T he stale would have to demonstrate at least a legitimate state interest in allowing 
prejudgm ent interest on some claims while denying it on others. A court might 
conclude that the legislature 's interest in limiting prejudgment interest only to
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construction claims simply to save the costs o f  having to pay interest on all AS
36.30 claims does not bear a substantial relationship to a legitimate state 
ob jec tive .1

• Equal Protection Issues for Non-AS 36.30 Construction Projects

The A laska Railroad Corporation, the A laska A erospace Development 
Corporation, and the A laska Seafood M arketing  Institute must adopt procedures 
“substantially equivalent” or “substantially sim ilar” to AS 36.30. AS 
36.30.015(e), AS 36.30.015(h). C laimants against these agencies may argue that, 
by virtue o f  the changes proposed to the procurem ent code by HB 235, these 
agencies also have to provide for the paym ent o f  prejudgment interest on claims.

O ther agencies exem pt from AS 36.30 include the University o f  Alaska, the 
A laska H ousing  Finance Corporation, the A laska State Pension Investment Board, 
the A laska Court System. AS 36.30.005(c), AS 36 .30 .015(0 , and AS 36.30.030. 
These agencies do not have to adopt procedures equivalent to the State 
Procurem ent Code. H ow ever, the sam e or a similar equal protection argument 
may be advanced with respect to those agencies. In the recent past, at least A HFC 
and the Court System have faced construction claims.

The A laska Supreme Court has held that Equal Protection Clause o f  the Alaska 
Constitution affords greater protection to individual rights than that afforded under the 
U.S. Constitution. S t a l e  v .  E n s e r c h  A l a s k a  C o n s t r u c t i o n ,  I n c . ,  787 P.2d 624. 631 (Alaska 
1989); L a b o r e r s  L o c a l  N o .  9 4 2  v. L u m p k i n ,  956 P.2d 422, 429 (Alaska 1998). T h e  court 
uses a sliding scale analysis that determines the relative importance o f  the individual right 
and the State interest and, depending on the im portance o f  the indiviuual interest, requires 
the Slate interest lo “ fall som ew here  on a continuum  from m ere legitimacy to a 
compelling interest.” E n s e r c h , 787 P.2d at 631. T he  nexus between the State’s interest 
and the m eans used by the State to achieve that interest must fall on a continuum from a 
“substantial relationship lo [the] least restrictive m eans,” again, depending on the 
importance o f  the individual right at issue. Id. at 631-32. W i l l i a m s  v. S t a t e ,  895 P .2d 99,
104 (Alaska 1995); H e r r i c k s  A e r o - A u t o  A q u a  R e p a i r  v. S t a t e ,  D O T & P F ,  754 P .2d 1111,
1114 (Alaska 1988)(economic interests entitled to only m inim al protection under Alaska 
Equal Protection Clause; cost savings alone m ay not be a legitimate state interest).



The H onorab le  V ic  Kohring, Chair, 
and M em bers, H ouse Transportation C om m ittee 

April 16, 2001 
Page 5

If  you or any committee m em ber has questions regarding the testimony 
summ arized above, please advise.

cc: M ichael K. Abbot, Legislative Director, G overnor’s Office
Vei n Jones, C hief  Procurem ent Officer, State o f  A laska 
Legislative Liaisons
D eborah  Behr, Legislation Attorney. D epartm ent o f  Law 
C hiystal Smith, Legislative Liaison, D epartm ent o f  Law.

Sincerely,

B R U C E  M. B O TE LH O  
A T T O

By: D oug G ardner
Assistant Attorney General
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OLES MORRI.SON RINKER & BAKER U P
LAWYERS

May 2, 2001

Fax: (907) 465-3793Represen ative Bill Williams 
State Capitol, Room 511 
Juneau, AK 99801-1192

Re: SB 152

Dear Representative Williams:

As you may already know, this law firm represents South Coast, Inc. In 
conjunction with the AGC, we have prepared a proposed amendment with comments 
that address most of the concerns that were raised during the House Finance 
Committee's hearing on SB 152. Any efforts you can make on behalf of incorporating 
this amendment into SB 152 would be appreciated.

If you have any questions regarding this matter, you may contact me at 
your convenience.

Very truly yours,

745 Wf.ST FOURTH AVLNUt. SUITE SV2. ANCHORAGC ALASKA 79JV1-2I5A 
TELEPHONE) <>07-25H-0!06 FAX) ‘W-WH-SSlO

0ISJ
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AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE_______________
TO: SB 152

1 Page i , lines 1 -  4:
2 Delete “involving the Department of Transportation and Public
3 Facilities or state agencies to whom the Department of Transportation and
4 Public Facilities delegates the responsibility for handling the
5 controversies.”
6 Insert “filed under AS 3fi.30.620”
7 Page!, line 7
8 Delete “certain”
9 Insert “contract”

10 Page I, line 7 following “controversies.”
11 Insert “(a)”
12 Page 1, line 9
13 Delete “department contractor, the department, or a contracting
14 agency to whom the responsibility for handling the controversy is
15 delegated by the department under AS 3fi.30.632"
16 Insert “contractor"

17 Page 1,1 inc 13
18 Insert “properly" following “claim was”
19 Page 1, line 13 -  Page 2, line 3
20 Delete “a decision by the procurement officer under AS 36.30.620,
21 a decision by the commissioner o f transportation and public facilities

22 under AS 36.30.680, or a judicial decision under AS 36.30.685, whichever
23 is latest. In this section, "department” means the Department of
24 Transportation and Public Facilities”
2 5 I nscrt “payment by the agency."
26 Page 2, line 2
27 Insert following "later” “(b) The provisions of this section shall be
28 applicable to all unresolved contract controversies pending before the
29 agency on the effective date o f this act.”



S e n t  B y :  O L E S  M O R R I S O N  R I N K E R  & BA K E R  L L P ; 2 5 8 5 5 1 9 ;  M a y - 2 - 0 1  3 : 5 3 P M ;  P a g e  3 / 3

Comment:
The amendments set forth above address several of the criticisms raised by the 

Department o f Law and provide for payment of interest on pending claims.
Specifically, the amendment makes the bill applicable to all state agencies that 

fall within the parameters of the State Procurement Code.
Furthermore, the Department of Law was concerned that interest could may begin 

accruing from the date a contractor simply sends a letter asserting a claim. By amending 
the bill to require a contractor lo “properly" file his or her claim pursuant to AS 

36.30.620fa), interest docs not begin to accrue until the contractor has met the ‘•ftilutory 

requirements for submission of a claim.
Finally, subsection (b) provides that this section is applicable only to “unresolved 

contract controversies" pending before the agency on the effective date of this act. This 
clearly establishes that all prior “settled” or “resolved” claims are not covered by this act.

The Department of Law’s assertion that “settled" claims may be resurrected after 
the effective date o f this act is without merit.



AMENDMENT ^
\ t S J ^

OFFERED IN THE HOUSE

TO: SB 152
Version “C”

Page 1, line 13:

After “filed"

Delete "under"

Insert "that meets the requirements of '
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DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

P.O. BOX IJ 03 no
DIMOND COURTHOUSE. 6™FLOOR 
JUNEAU, AUSKA 99811-0300 
PHONE: (907)465-3600 
FAX: (907)465-6735

T O N Y  K N O W L E S ,  G O V E R N O R

April 20, 2001

The H onorable  Albert Kookesh 
H ouse o f  Representatives 
A laska State Capitol 
Juneau, A K  99801

D ear Representative Kookesh:

D uring the April 19, 2001, hearing on HB 235 before the H ouse 
Transportation Com mittee you asked us to «. xplain the connection between A lask a’s 
sovereign im m unity  and the paym ent o f  int rest on administrative contract claims 
filed under the State Procurement Code (AS 36.30V This letter responds to your 
request.

T he State o f  A laska is an inherently sovereign power. One o f  the central 
attributes o f  sovereignty, which has its roots in the com m on law, is that a state m ay 
not be sued in court or forced to expend m oney from the public treasury w ithout its 
prior express and unequivocal consent.

W ith regard to the paym ent o f  interest, it has long been recognized that, 
unless interest is specifically authorized by legislative enactment, it m ay not be 
paid. F idalgo  Is la n d  P acking  Co. v. Phillips, 147 F. Supp. 883, 886, 16 A laska 621 
(1957), modified 149 F. Supp. 260, appeal dism issed 253 F.2d 621, 17 A laska 377 
(9 th Cir.); Stew art & G rindle  v. S ta te , 524 P.2d 1242 (Alaska 1974); D anco  
Exploration, Inc. v. Sta te , 924 P.2d 432 (Alaska 1996).

The Alaska Supreme Court has repeatedly held that “only the legislature has 
the po w er to direct tho assessment o f  interest against the sovereign.” S tew art dc 
G rindle , 524 P.2d at 1245; D anco Exploration, 924 P.2d at 434. Officials o f  the 
executive branch o f  governm ent do not possess discretion to pay interest on sums 
owed by  the state. Likewise, the courts are w ithout jurisdiction to order the award



o f  interest against the state based on judicial assessment o f  public policy. The 
pow er to assess interest against the state resides exclusively with the legislature.

•
T he sovereignty o f  the state and the sanctity o f  the legislative prerogative in 

this area are so important that the courts have developed special rules o f  
interpretation when considering whether the state’s sovereign immunity has been 
w aived by a particular statute. First, a statute that purports to waive the sovereign 
im m unity o f  the state m ust do so “explicitly” and “specifically.” Stew art, 524 P.2d 
at 1245; H ayes  v. Bering Sea R eindeer P roducts , 983 P.2d 1280, 1284 (Alaska 
1999)(applying the same rule to Tribal waivers o f  sovereign immunity). Second, 
statutes w aiving the state’s immunity “m ust be construed strictly in favor o f  the 
sovereign and not enlarge[d] beyond what the language o f  the statute requires.” 
U.S. v. N ord ic  Village, 112 S.Ct. 1011, 1014-15 (1992).

U nder AS 09.50.25C, the Alaska Legislature has authorized the filing o f  
certain actions against the State o f  Alaska in state court. A laska Statute 09.50.250 
is a limited waiver o f  sovereign immunity and is m odeled on the Federal Tort 
C laim s Act. 28 U.S.C. § 2674. A ny action filed against the state under AS 
09.50.250 resulting in a judgm en t bears prejudgm ent interest under AS 09.50.280.

H ow ever, the A laska Supreme Court has long held that court actions seeking 
judicial rev iew  o f  final agency decisions are not authorized under AS 09.50.250 i f  
those claims m ust first be filed with and decided by a state agency with m andatory 
claims procedures. Rather, actions for judicial review o f  final agency decisions 
m ust be filed under the A laska Rules o f  Appellate Procedure. State  v. Lundgren  
P acific  C onstruction Co., 603 P.2d 889, 892-93 (A laska 1979)(case involved a 
contract cla im  against the D e p ’t o f  Highways, now D O T & P F).893 (Alaska 1979). 
Because jud ic ia l review actions are not authorized under AS 09.50.250, in t° :c jt  
m ay not be awarded in those cases under AS 09.50.280. D anco Exploration, 9".4 
P .2d at 434.

I f  interest is to be paid on administrative agency claims, the legislature must 
enact a s tatutory waiver o f  A laska’s sovereign im m unity that expressly and 
unequivocally  requires the paym ent o f  interest on such claims. In that regard, this 
office has already expressed its concern that HB 235 and its companion bill in the 
Senate (SB 152) may bear constitutional infirmities in their present form. L etter to 
R epresen ta tive  K ohring Re. H B 235  (April 16, 2001).

T he H onorab le  A lbert Kookesh
A pril 20, 2001
Page 2



I f  you have additional questions concerning this letter or HB 235, please do 
not hesitate to contact me at 465-6712.

The H onorab le A lbert Kookesh
A pril 2 0 ,2 0 0 1
Page 3

M em bers, House Transportation Committee 
M ichael K. Abbott, Legislative Director, G overno r’s Office 
V em  Jones, C hief  Procurem ent Officer, State o f  A laska 
D eborah  Behr, Legislation Attorney, D epartm ent o f  Law 
Chrystal Smith, Legislative Liaison, D epartm ent o f  Law

Sincerely,

B R U C E M. B O TE LH O  
A TTO

By: D oug Gardner
Assistant Attorney General
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SECOND LEGISLATURE - FIRST SESSION

DY S E N A T O R  C O W D E R Y

In tro d u ced : 3/20/01 
R efe rred : T ra n sp o rta tio n

A B IL L  

FO R  AN A CT EN TITLED  

"An Act relating to the hand 'ing  of and in terest on contract controversies involving the 

D epartm ent of T ransporta tion  and Public Facilities or state  agencies to w hom  the 

D epartm ent of T ranspo rta tio n  and Public Facilities delegates the responsibility for 

handling the controversies."

BE IT  ENACTED BY T H E  LEG ISLA TU RE O F T H E  STATE O F ALASKA:

* Section 1. AS 36.30 is amended by adding a new section to read:

Sec. 36.30.623. In terest on certain controvcrsic >. The amount ultimately

determined to be due under AS 36.30.620 - 36.30.630 and 36 30.670 - 36.30.685 to a

department contractor, the department, or a contracting agency to whom the

responsibility for handling the controversy is delegated by the department under

AS 36.30.632 accrues interest at the rate applicable to judgments under

AS 09.30.070(a). Notwithstanding AS 09.30.070(b), the interest accrues from the date ^  (I CewpUK/ C14HA/ TU/rf. <5 YVuw or
(the claim was filed underjAS 36.30.620(a) through the da$f of a decision by the

procurement officer under AS 36.30.620, a decision by the commissioner o f

SENATE B ILL NO. 152

SB0152A -1-
N s w  T e x t:  U n d e r l i n e d  [DELETED TE X T BRACKETED]

: SB 152



22-LS0552\C

1 ' - transportation and public facilities under AS 36.30.680, or a judicial decision under

2 AS 36.30.685, whichever decision is latest. In this section, "department" means the

3 Department o f  Transportation and Public Facilities.

4 * Sec, 2. AS 36.30.625 is amended by adding a new subsection to read:

5 (c) The Department o f  Transportation and Public Facilities, or a contracting

6 agency to whom the responsibility for handling the controversy is delegated by the

7 Department o f  Transportation and Public Facilities under AS 36.30.632, shall handle

8 the appeal o f  a controversy under this section expeditiously.

Sh 152 -2-
N ew  T e x t  U n d e r l i n e d  [DELETED TE X T BRACKETED]

Sno152A



INTEREST ON CONTRACT CONTROVERSIES 
SB 152 & H B  235

Position Paper o f  
The Associated General Cont ractors o f  Alaska

ISSUE: Given the complexity o f  construction projects, it is not unusual that differences 
sometimes develop between the owner and contractor regarding the scope o f  work 
covered in the contract. In those instances when the differences cannot be successfully 
resolved, the parties can avail themselves o f  the claims process set forth in the Alaska 
procurement code. One problem with this process is the inherent delay in the ultimate 
payment o f  the claim. The position of  the State o f  Alaska is that they do not owe interest 
on the ultimate awards. Contractors believe that the delayed payment costs them not only 
foregone interest but also the costs of preparing and defending their claim, and that the 
avoidance o f interest is not only contrary to common practice, it is bad public policy.

ADVANTAGES: For the State o f  Alaska, delaying claims allows them to earn interest 
on money they ultimately owe the contractor. Through such delays the State derives an 
economic interest in postponing the claims process. Another advantage enjoyed by the 
State accrues from its superior financial strength and legal resources, which sometimes 
can be used to force financially, strapped companies to settle their claims at a fraction o f  
the claims value.

The current system offers no advantages to the contractor.

DISADVANTAGES: The primary disadvantage to the State will be derived from the 
addition o f interest to the cost o f  a claim for the period the claim is being contended. The 
proposed law will put a premium on the expeditious settlement o f  construction claims.
The State will have to change its procedures to handle such claims in a more timely 
manner.

There are no disadvantages to the contractor.

AGC POSITION

The current process regarding the settlement o f  a claim places the contractor at an 
economic disadvantage. Since the expenses underlying a claim have to be paid, the 
contractor incurs these costs plus the costs o f  preparing and defending its position.
During this entire process the State is allowed to invest those funds for its own economic 
gain as well as using its superior resources to threaten the economic viability o f  the 
claimant. Payment o f  interest on claims is not only good public policy, but it is 
consistent with prior practices o f  the Department o f  Transportation regarding such 
claims. Currently the State o f  Alaska must pay prejudgment interest for virtually all 
other contract claimants. Contractors, however, have been singled out for disparate 
treatment.



A S S O C IA T E D  G E N E R A L  C O N T R A C T O R S  o f  A L A S K A

•041 B  S T R E E T ,  S U I T E  100 • A N C H O R A G E ,  A L A S K A  99503 
T E L E P H O N E  (907) 561-5354 * F A X  (907 ) 562-6118

April 6, 2001

Re: SB 152 -  Interest on Contract Controversies

Dear Senator:

On public works projects in the State of Alaska, a contractor encountering a 
condition that requires a change in the contract, is required to perform the work 
even if there is a dispute as to the appropriate adjustment. Resolution of such a 
claim frequently takes as long as four years and the State currently disallows 
interest on the amount of the ultimate settlement.

Most, if not all, public works contracts include contract adjustment clauses that 
provide a method for adjusting the contact amount when the contractor 
encounters changed conditions or the owner desires to change the contract in 
s o r '  manner. The purpose of this clause is to assure that the contractor is fairly 
cr .pensated for the extra work occasioned by the change.

Alaska courts generally recognize that awarding prejudgment interest to a 
plaintiff is necessary to make him "whole" by compensating him for the use of 
money rightfully his between the time of injury and trial. The courts have held 
that prejudgment interest should be denied only in the most unusual cases and 
place the burden of proving the unusual situation on the party opposing the 
award of prejudgment interest. The State of Alaska apparently believes that 
contractor claims in general represent an "unusual case" and therefore 
prejudgment interest should not be applied to these claims.

We urge you to support SB 152. This bill allows construction contract claims to 
be treated the same as all other claims in the State of Alaska. There is no public 
interest in discriminating against the entire construction industry in these matters.

Sincerely,

Richard Cattanach 
Executive Director

F A I R B A N K S  
P.O . B O X  6005 ‘ F A I R B A N K S ,  A K  99706 

T E L E P H O N E  (907 )452-1809

S O L D O T N A
43335 K A L I F O N S K I  B E A C H  R O A D , S T E .  32 • S O L D O T N A ,  A K

99669
T P I  J 7 P U O M P  ( O r n \  V , 1 . 9 s «



4041 B  S T R E E T ,  S U I T E  100 • A N C H O R A G E ,  A L A S K A  99503 
T E L E P H O N E  (907 ) 561-5354 • F A X  (907) 562-6118

A p r i l  2 3 ,  2 0 0 1

A S S O C IA T E D  G E N E R A L  C O N T R A C T O R S  o f A L A S K A _______________________________________

T h e  H o n .  D a v e  D o n l e y  a n d  P e t e  K e l l y ,  C o - C h a i r s  
a n d  M e m b e r s ,  S e n a t e  F i n a n c e  C o m m i t t e e  

S t a t e  C a p i t a l ,  Room  5 2 0  
J u n e a u ,  A l a s k a  9 9 8 0 1

R e :  T h e  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s ,  A l a s k a  C h a p t e r ' s  R e s p o n s e  t o  
t h e  D e p a r t m e n t  o f  L a w ' s  P o s i t i o n  P a p e r  R e g a r d i n g  S B  1 5 2  a n d  HB 
2 3 5

D e a r  S e n a t o r s  a n d  R e p r e s e n t a t i v e s :

A s  m a n y  o f  y o u  m a y  k n o w ,  t h e  AGC i s  i n  f a v o r  o f  t h e  p a s s a g e  o f  
S B  1 5 2 .  I  b e l i e v e  t h a t  t h e  m e r i t s  o f  t h e  b i l l  s h o u l d  c o m p e l  p a s s a g e  b u t  I  
b e l i e v e  t h a t  i t  i s  a p p r o p r i a t e  t o  a d d r e s s  t h e  " s m o k e  s c r e e n "  r a i s e d  b y  t h e  
A l a s k a  D e p a r t m e n t  o f  L a w  c o n c e r n i n g  t h i s  b i l l .

I  w a s  j u s t  p r o v i d e d  a c o p y  o f  t h e  S t a t e  o f  A l a s k a  D e p a r t m e n t  o f  
L a w ' s  p o s i t i o n  p a p e r  o n  HB 2 3 5 ,  d a t e d  A p r i l  16 2 0 0 1  a n d  a u t h o r e d  b y
A s s i s t a n t  A t t o r n e y  G e n e r a l  D oug G a r d n e r .  I  f e e l  o b l i g a t e d  t o  r e s p o n d  t o  a 
n u m b e r  o f  s t a t e m e n t s  i n  t h e  D e p a r t m e n t  o f  L a w ' s  p o s i t i o n  p a p e r  b e c a u s e  i t  
g l o s s e s  o v e r  t h e  l e g a l  h i s t o r y  a n d  t h e  r e c e n t  D e p a r t m e n t  o f  L a w  p o l i c y  
t h a t  l e d  t h e  AGC t o  a d v o c a t e  f o r  t h e  p a s s a g e  o f  t h i s  l e g i s l a t i o n .

I n  1 9 6 5 ,  t h e  A l a s k a  S u p r e m e  C o u r t  f i r s t  a d d r e s s e d  t h e  i s s u e  o f  
w h e t h e r  a c o n t r a c t o r  c l a i m a n t  w a s  e n t i t l e d  t o  p r e j u d g m e n t  i n t e r e s t .
W r i g h t  T r u c k  & T r a c t o r  v .  S t a t e ,  3 9 8  P . 2 d  2 1 6  ( A l a s k a  1 9 6 5 ) .  I n  t h a t  c a s e ,  
t h e  A l a s k a  S u p r e m e  C o u r t  i n t e r p r e t e d  t h e  p r e c u r s o r  t o  A l a s k a  S t a t .
§ 0 9 . 5 0 . 2 8 0 ,  [ A l a s k a ' s  w a i v e r  o f  s o v e r e i g n  i m m u n i t y  s t a t e ] ,  w h i c h  p r o v i d e d  
a s  f o l l o w s :

S e c .  2 6 . 1 4 .  J u d g m e n t  f o r  P l a i n t i f f .  I f  j u d g m e n t  i s  r e n d e r e j  
f o r  t h e  p l a i n t i f f ,  i t  s h a l l  b e  f o r  t h e  l e g a l  a m o u n t  f o u n d  d u e  f r o m

F A I R B A N K S  . S O L D O T N A
P.O. B O X  6005 ‘ F A I R B A N K S ,  A K  99706 43335 K A L I F O N S K I  B E A C H  R O A D . S T E .  32 ‘  S O L D O T N A .  A K  99669

T P T  K P I i n v r  «>M7\ , 1 0 .  I COO 7’P I  F P I- O M P  7 A 7 .U O S



A S S O C IA T E D  G E N E R A L  C O N T R A C T O R S  o f  A L A S K A

4041 B  S T R E E T ,  S U I T E  100 • A N C H O R A G E ,  A L A S K A  99503 
T E L E P H O N E  (907) 561-5354 • F A X  (907) 562-6118

t h e  s t a t e  w i t h  l e g a l  i n t e r e s t  o n l y  f r o m  t h e  d a t e  o f  j u d g m e n t  a n d  
w i t h o u t  p u n i t i v e  d a m a g e s .

W r i g h t ,  3 9 8  P . 2 d  a t  2 1 8 .

W h i l e  u p h o l d i n g  t h e  t r i a l  c o u r t ' s  d e n i a l  o f  t h e  c o n t r a c t  
c l a i m a n t ' s  r e q u e s t  f o r  p r e j u d g m e n t  i n t e r e s t  p u r s u a n t  t o  § 2 6 . 0 4 ,  t h e  
A l a s k a  S u p r e m e  C o u r t  w a s  e x t r e m e l y  c r i t i c a l  o f  t h e  i n e q u i t y  a n d  u n f a i r n e s s  
o f  t h e  S t a t e  n o t  h a v i n g  t o  p a y  p r e j u d g m e n t  i n t e r e s t  t o  c o n t r a c t o r  
c l a i m a n t s :

We a r e  i n  a g r e e m e n t  w i t h  a p p e l l a n t ' s  a r g u m e n t  t h a t  t h e  s t a t u t o r y  
p r o h i b i t i o n  c a n  e a s i l y  w o r k  a n  i n j u s t i c e  o n  a p a r t y  w ho h a s  
c o n t r a c t e d  w i t h  t h e  s t a t e .  T h e r e  a r e  b u s i n e s s  s i t u a t i o n s  w h e r e  
a g e n t s  o f  t h e  s t a t e ,  i n  g o o d  c o n s c i e n c e  a n d  e v e n  w i t h  b u s i n e s s  
j u s t i f i c a t i o n ,  m a y  w i t h h o l d  f o r  a t i m e  o r  e v e n  r e f u s e  p a y m e n t .  W h e re  
t h e  c o n t r a c t i n g  p a r t y  i s  r e q u i r e d  b y  c o n t r a c t  r e g u l a t i o n s  t o  c o n t i n u e  
t o  p e r f o r m ,  s u b j e c t  t o  l a t e r  d e t e r m i n a t i o n ,  a s  i n  t h e  c a s e  b e f o r e  u s ,  
t h e  p r o b l e m  o f t e n  f a c i n g  t h e  c o n t r a c t o r  i s  w h e r e  t o  g e t  t h e  c a p i t a l  
t o  c o n t i n u e  t o  f i n a n c e  h i s  w o r k .  A n d  e v e n  i f  t h e  c a p i t a l  c a n  b e  
o b t a i n e d  t h e  r a t e  o f  i n t e r e s t  r e q u i r e d  t o  b e  p a i d  c a n n o u  b e  i g n o r e d .  
T h e  m a t t e r  w o u l d  a p p e a r  t o  b e  o n e ,  w h i c h  t h e  L e g i s l a t i v e  C o u n c i l  
m i g h t  r e f e r  t o  t h e  l e g i s l a t u r e  f o r  r e c o n s i d e r a t i o n  i n  t h e  l i g h t  o f  
t h e  g r e a t l y  i n c r e a s e d  c o n t r a c t  a u t h o r i t y  a n d  a c t i v i t y  o f  t h e  S t a t e  
D e p a r t m e n t  o f  P u b l i c  W o r k s .

W r i g h t ,  398 P . 2 d  a t  2 2 0 .  T h e  A l a s k a  S u p r e m e  C o u r t  i s s u e d  t h e  W r i g h t
d e c i s i o n  o n  J a n u a r y  2 1 ,  1 9 6 5 .

I n  S t a t e  v .  P h i l l i p s ,  4 7 0  P . 2 d  2 6 6  ( A l a s k a  1 9 7 0 ) ,  t h e  A l a s k a  
S u p r e m e  C o u r t  c o m m e n t e d  o n  i t s  d e c i s i o n  i n  W r i g h t  a s  f o l l o w s :

P r i o r  t o  1 9 6 5  t h e  p r e v a i l i n g  p a r t y  i n  a n  a c t i o n  a g a i n s t  t h e  
S t a t e  o f  A l a s k a  w a s  e n t i t l e d  t o  i n t e r e s t  ' o n l y  f r o m  t h e  d a t e  o f  
j u d g m e n t . 1 I n  t h e  W r i g h t  T r u c k  c a s e ,  d e c i d e d  i n  1 9 6 5 ,  we s a i d  t h a t  
t h e  p r o h i b i t i o n  a g a i n s t  p r e j u d g m e r . c  i n t e r e s t  ' c a n  e a s i l y  w o r k  a n  
i n j u s t i c e  o n  a  p a r t y  w ho h a s  c o n t r a c t e d  w i t h  t h e  s t a t e , ' a n d  
s u g g e s t e d  t o  t h e  l e g i s l a t u r e  t h a t  i t  c o n s i d e r  a m e n d i n g  t h e  s t a t u t e .
Tw o  m o n t h s  l a t e r ,  t h e  l e g i s l a t u r e  a c t e d  o n  t h i s  s u g g e s t i o n ,  r e p l a c i n g  
' o n l y  f r o m  t h e  d a t e  o f  j u d g m e n t '  w i t h  ' f r o m  t h e  d a t e  i t  ( t h e  a m o u n t
f o u n d  d u e  f r o m  t h e  s t a t e )  b e c a m e  d u e . '  T h e  s t a t u t e ,  A S  0 9 . 5 0 . 2 8 0 ,
n o w  r e a d s :
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I f  j u d g m e n t  i s  r e n d e r e d  f o r  t h e  p l a i n t i f f ,  i t  s h a l l  b e  f o r  t h e  
l e g a l  a m o u n t  f o u n d  d u e  f r o m  t h e  s t a t e  w i t h  l e g a l  i n t e r e s t  f r o m  t h e  
d a t e  i t  b e c a m e  d u e  a n d  w i t h o u t  p u n i t i v e  d a m a g e s .

S t a t e  v .  P h i l l i p s ,  4 7 0  P . 2 d  a t  2 7 2 .

T h e  M a r c h  1 9 ,  1 9 6 5 ,  m o d i f i c a t i o n s  t o  A l a s k a  S t a t .  § 0 9 . 5 0 . 2 5 0  
a n d  A l a s k a  S t a t .  § 0 9 . 5 0 . 2 8 0  d i s c u s s e d  i n  P h i l l i p s  p r o v i d e d  a s  f o l l o w s :

S e c .  0 9 . 5 0 . 2 5 0 .  A c t i o n a b l e  C l a i m s  A g a i n s t  t h e  S t a t e .  A  p e r s o n  
o r  c o r p o r a t i o n  h a v i n g  a  c o n t r a c t ,  q u a s i - c o n t r a c t ,  o r  t o r t  c l a i m  
a g a i n s t  t h e  s t a t e  m a y  b r i n g  a n  a c t i o n  a g a i n s t  t h e  s t a t e  i n  s u p e r i o r  
C o u r t .  A p e r s o n  w ho  m a y  p r e s e n t  h i s  c l a i m  u n d e r  A S  4 4 . 7 7 . 0 1 0  -
4 4 . 7 7 . 0 7 0  m a y  n o t  b r i n g  a n  a c t i o n  u n d e r  t h i s  s e c t i o n  e x c e p t  a s  s e t  
o u t  i n  A S  44 . 7 7 .  0 4 0  ( c ) .......................

S e c .  0 9 . 5 0 . 2 8 0 .  J u d g m e n t  f o r  P l a i n t i f f .  I f  j u d g m e n t  i s  
r e n d e r e d  f o r  t h e  p l a i n t i f f ,  i t  s h a l l  b e  f o r  t h e  l e g a l  a m o u n t  f o u n d  
d u e  f r o m  t h e  s t a t e  w i t h  l e g a l  i n t e r e s t  f r o m  t h e  d a t e  i t  b e c a m e  d u e  
a n d  w i t h o u t  p u n i t i v e  d a m a g e s .

T h u s ,  i n  r e s p o n s e  t o  t h e  A l a s k a  S u p r e m e  C o u r t ' s  s u g g e s t i o n  t h a t  
p r e j u d g m e n t  i n t e r e s t  b e  m a d e  a c o m p o n e n t  o f  a c t i o n a b l e  c l a i m s  a g a i n s t  t h e  
S t a t e ,  t h e  1 9 6 5  S t a t e  L e g i s l a t u r e  a c t e d  a c c o r d i n g l y  a n d  i n t e n d e d ,  p u r s u a n t  
t o  A l a s k a  S t a t .  § 0 9 . 5 0 . 2 8 0 ,  t h a t  p r e j u d g m e n t  i n t e r e s t  b e g i n  a c c r u i n g  f r o m  
t h e  d a t e  i t  b e c a m e  d u e .  C o n c u r r e n t l y  w i t h  t h i s  s t a t u t o r y  m o d i f i c a t i o n  
e x p r e s s l y  p e r m i t t i n g  t h e  a w a r d  o f  p r e j u d g m e n t  i n t e r e s t ,  t h e  l e g i s l a t u r e  
m a n d _ .ue d  t h a t  t h a t  c e r t a i n  t y p e s  o f  c l a i m a n t s  p u r s u e  a n d  e x h a u s t  
a d m i n i s t r a t i v e  r e m e d i e s  p u r s u a n t  t o  A l a s k a  S t a t .  §  44 . 7 7 . 0 1 0 - . 0 7 0 .

I n  S t a t e  v .  Z I A ,  I n c . ,  5 5 6  P . 2d 1 2 5 7  ( A l a s k a  1 9 n 6 ) ,  t h e  A l a s k a  
S u p r e m e  C o u r t  c o n s t r u e d  A l a s k a  S t a t .  §  4 4 . 7 7 . 0 1 0 - . 0 7 0  w i t h  A l a s k a  S t a t .
§ 0 9 . 5 0 . 2 5 0  a s  r e q u i r i n g  a c o n t r a c t  c l a i m a n t  b r i n g i n g  a n  a c t i o n  a g a i n s t  
t h e  S t a t e  t o  T i r s t  e x h a u s t  a d m i n i s t r a t i v e  r e m e d i e s  p r i o r  t o  i n i t i a t i n g  
c o u r t  a c t i o n .

I n  Z I A ,  t h e  c o n t r a c t o r  c o n t r a c t e d  w i t h  t h e  S t a t e  t o  i n s t a l l  
s a f e t y  c a n o p i e s  o n  S t a t e  e q u i p m e n t .  Z I A  t h e n  s u e d  t h e  S t a t e  f o r  b r e a c h  o f
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c o n t r a c t  w i t h o u t  f i r s t  p u r s u i n g  t h e  r e q u i r e d  a d m i n i s t r a t i v e  r e v i e w  o f  t h e  
c l a i m .  T h e  A l a s k a  S u p r e m e  C o u r t  e x p l a i n e d  t h a t :

B y  v i r t u e  o f  A S  O S . 5 0 . 2 5 0  we r e c o g n i z e  t h e  l e g i s l a t i v e  p o l i c y ,  
w h i c h  d i c t a t e s  t h a t  a c t i o n s  a g a i n s t  t h e  S t a t e  f i r s t  s h o u l d  b e  
c o n s i d e r e d  b y  t h e  a f f e c t e d  a d m i n i s t r a t i v e  a g e n c y .  W h i l e  we d o  n o t  
f i n d  A S  0 9 . 5 0 . 2 5 0  t o  b e  o f  t h e  j u r i s d i c t i o n a l  n a t u r e ,  . . .  we f i n d ,  
w i t h  r e s p e c t  t o  c a s e s  w h i c h  f a l l  w i t h i n  A S  0 9 . 5 0 . 2 5 0 ,  t h a t  t h a t  
s t a t u t e  e s t a b l i s h e s  a n  a d m i n i s t r a t i v e  p r o c e d u r e  w h i c h  c a n  b e  
c h a r a c t e r i z e d  a s  a  c o n d i t i o n  p r e c e d e n t ,  [ t o  a s u i t  i n  s t a t e  c o u r t ] .

Z I A ,  a t  1 2 6 3 .

I n  1 9 8 6 ,  t h e  S t a t e  L e g i s l a t u r e  e n a c t e d  A l a s k a  S t a t .  §  3 6 . 3 0 ,  e t  
s e q .  —  t h e  S t a t e  P r o c u r e m e n t  C o d e  —  t h e r e b y  a d o p t i n g  i n t e r n a l  
a d m i n i s t r a t i v e  p r o c e d u r e s  f o r  c o n t r a c t  c l a i m a n t s .  I n  c o n j u n c t i o n  w i t h  t h e  
a d o p t i o n  o f  t h e  S t a t e  P r o c u r e m e n t  C o d e ,  t h e  l e g i s l a t u r e  m o d i f i e d  A l a s k a  
S t a t .  §  0 9 . 5 0 . 2 5 0  a s  f o l l o w s :

0 9 . 5 0 . 2 5 0 .  A c t i o n a b l e  c l a i m s  a g a i n s t  t h e  s t a t e .  A p e r s o n  o r  
c o r p o r a t i o n  h a v i n g  a  c o n t r a c t ,  q u a s i - c o n t r a c t , o r  t o r t  c l a i m  a g a i n s t  
t h e  s t a t e  m a y  b r i n g  a n  a c t i o n  a g a i n s t  t h e  s t a t e  i n  a s t a t e  c o u r t  t h a t  
h a s  j u r i s d i c t i o n  o v e r  t h e  c l a i m .  A  p e r s o n  w ho m a y  p r e s e n t  t h e  c l a i m  
u n d e r  A S  4 4 . 7 7  m a y  n o t  b r i n g  a n  a c t i o n  u n d e r  t h i s  s e c t i o n  e x c e p t  a s  
s e t  o u t  i n  A S 4 4 . 7 7 . 0 4 0 ( c ) .  A p e r s o n  w ho  m a y  b r i n g  a n  a c t i o n  u n d e r  
A S  3 6 . 3 0 . 5 6 0 —  3 6 . 3 0 . 6 9 5  m a y  n o t  b r i n g  a n  a c t i o n  u n d e r  t h i s  s e c t i o n  
e x c e p t  a s  s e t  o u t  i n  A S  3 6 . 3 0 . 6 8 5 .

S i n c e  a d o p t i n g  A l a s k a  S t a t .  §  0 9 . 5 0 . 2 8 0  i n  1 9 6 5 ,  t h e r e  h a s  b e e n  
n o  s t a t u t e  e n a c t e d  w h i c h  l i m i t s  a n y  c o n t r a c t o r  c l a i m a n t ' s  e n t i t l e m e n t  t o  
p r e j u d g m e n t  i n t e r e s t  f r o m  t h e  d a t e  o f  t h e  c l a i m  p u r s u a n t  t o  A l a s k a  S t a t .
§  0 9 . 5 0 . 2 8 0 .

F u r t h e r ,  t h e  c o n t r o l l i n g  c a s e  l a w  d o e s  n o t  a f f o r d  t h e  S t a t e  a n y  
b a s i s  t o  a r g u e  t h a t  c o n t r a c t o r  c l a i m a n t s  a r e  n o t  e n t i t l e d  t o  p r e j u d g m e n t  
i n t e r e s t .  S t a t e  a g e n c i e s ,  i n  p a r t i c u l a r  t h e  D e p a r t m e n t  o f  L a w ,  h a v e  
i n s t e a d  t a k e n  a n  a r b i t r a r y  a n d  u n s u p p o r t a b l e  p o s i t i o n  o n  t h i s  i s s u e  b a s e d  
u p o n  a n  e r r o n e o u s  i n t e r p r e t a t i o n  o f  d i c t a  i n  a  1 9 9 6  A l a s k a  S u p r e m e  C o u r t  
C a s e ,  D a n c o  E x p l o r a t i o n ,  I n c .  v .  S t a t e ,  924 P . 2 d  4 3 2  ( A l a s k a  1 9 9 6 ) .

S u c c i n c t l y ,  D a n c o  I n v o l v e d  a c l a i m  t h a t  t h e  S t a t e  o f  A l a s k a  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  d e c l i n e d  t o  r e t u r n  a b i d  d e p o s i t  t o  t h e
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c l a i m a n t .  T h e  A l a s k a  S u p r e m e  C o u r t  c o n c l u d e d  t h a t  D a n c o  w a s  n o t  e n t i t l e d  
t o  p r e j u d g m e .  t  i n t e r e s t  o n  t h e  b i d  d e p o s i t  b e c a u s e  i t  w a s  n o t  a n  a c t i o n  
a g a i n s t  t h e  s t a t e  s o u n d i n g  i n  c o n t r a c t  o r  t o r t .

T h i s  v e r y  a r g u m e n t  d e f i e s  common s e n s e  i n  a s t a t e  w h e r e  
" p r e j u d g m e n t  i n t e r e s t  i s  a  f o r m  o f  c o n s e q u e n t i a l  d a m a g e s  [ t h a t ]  . . . 
b e c o m e s  a p a r t  o f  t h e  j u d g m e n t  p r o p e r "  a n d  w h e r e  " i t  i s  o n l y  i n  t h e  m o s t  
u n u s u a l  c a s e s  t h a t  p r e j u d g m e n t  i n t e r e s t  i s  n o t  p r o p e r . "  P o w e r  
C o n s t r u c t o r s ,  I n c .  v .  T a y l o r  & H i n t z e ,  9 6 0  P . 2 d  2 0 ,  3 5  ( A l a s k a  1 9 9 8 ) .

T h e  D e p a r t m e n t  o f  L a w ' s  p o s i t i o n  p a p e r  m u s t  a l s o  b e  p l a c e d  i n  
h i s t o r i c a l  c o n t e x t .  I n  l a t e  1 9 7 6 ,  t h e  D e p a r t m e n t  o f  L a w  a d o p t e d  a 
s t r a t e g y  f o r  h a n d l i n g  c o n t r a c t o r  c l a i m s  o n  p u b l i c  w o r k s  p r o j e c t s .
A s s i s t a n t  A t t o r n e y  G e n e r a l  R a y  P r e s t o n  a u t h o r e d  t h e  s t r a t e g y  m e m o r a n d u m .
I t  s t a t e s :

T h u s  l o o m s  t h e  s t r a t e g y  o f  p r o t r a c t e d  c o n f l i c t :  t h e  h a p p e n s t a n c e  
o f  o n e  p a r t y  ( t h e  S t a t e )  w i t h  l i m i t l e s s  r e s o u r c e s  a n d  o n e  w i t h o u t .  
C o m p o u n d i n g  t h i n g s  i s  t h e  f a c t  t h a t  a t t o r n e y s  f e e s  g o  t o  t h e  w i n n e r ,  
w h i c h  w i l l  b e  s i g n i f i c a n t l y  m o r e  f l o w i n g  f r o m  a  d e  n o v o  s i t u a t i o n  
t h a n  o n e  w h e r e  i t  i s  r e v i e w  o f  t h e  B o a r d ' s  d e c i s i o n ,  a n d  w h e t h e r  t h a t  
d e c i s i o n  i s  s u p p o r t e d  b y  " s u b s t a n t i a l  e v i d e n c e  b a s e d  u p o n  t h e  r e c o r d  
a s  a w h o l e "  ( o r  s o m e t h i n g  c l o s e  t o  t h a t ) . T h u s ,  t h e  S t a t e  w o u l d  h a v e  
t h e  o p p o r t u n i t y  o f  w i n n i n g  b y  a t t r i t i o n ,  i n c l u d i n g  t h e  f a c t o r  o f  
h i r i n g  a  new e x p e r t  w ho i s  e v e n  m o r e  p r o f i c i e n t  ( a n d  m o r e  e x p e n s i v e )  
t h a n  [ t h e  c o n t r a c t o r ]  c a n  m u s t e r  a n d  a l l  t h e  w h i l e  b u i l d i n g  u p  t h e  
p o t e n t i a l  t h a t  t h e  c o n t r a c t o r  w i l l  u l t i m a t e l y  b e  l i a b l e  f o r  t h o s e  
c o s t s .  T h u s ,  I  b e l i e v e  t h a t  t h e  s t r a t e g y  a n d  a d v a n t a g e s  o f  
p r o t r a c t e d  c o n f l i c t  i n  t h i s  c a s e  i s  a v a i l a b l e  t o  t h e  S t a t e  a l o n e ,  a n d  
t h a t  i t  s h o u l d  s e r i o u s l y  b e  c o n s i d e r e d  i n  t h i s  c a s e .

T h i s  s t r a t e g y  o f  w i n n i n g  t h r o u g h  a t t r i t i o n  a n d  f o r c i n g  t h e  
c o n t r a c t o r  t o  s p e n d  l i t e r a l l y  h u n d r e d s  o f  t h o u s a n d s  o f  d o l l a r s  t h r o u g h  a 
l e n g t h y  a n d  p r o t r a c t e d  c l a i m s  p r o c e s s  i s  p r e c i s e l y  t h e  s t r a t e g y  a d o p t e d  b y  
t h e  D e p a r t m e n t  c f  L a w  f o r  t h e  p a s t  s e v e r a l  d e c a d e s .

I n  1 9 9 3 ,  s e v e n  y e a r s  a f t e r  t h e  e n a c t m e n t  o f  t h e  S t a t e  
P r o c u r e m e n t  C o d e ,  t h e  A l a s k a  S u p r e m e  C o u r t  e x p l i c i t l y  a c k n o w l e d g e d  t h a t  
p r e j u d g m e n t  i n t e r e s t  w a s  a n  a p p r o p r i a t e  c o m p o n e n t  o f  a  c o n t r a c t o r ' s  c l a i m .  
S t a t e  v .  E a s t w i n d ,  I n c . ,  8 5 1  P . 2 d  1 3 4 8 ,  1 3 5 2  n . 5  ( A l a s k a  1 9 ^ 3 )
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Up u n t i l  1 9 9 8 ,  S t a t e  a g e n c i e s  r e c o g n i z e d  t h a t  c o n t r a c t o r s  who 
p r o s e c u t e d  c l a i m s  w e r e  e n t i t l e d  t o  a n  a w a r d  o f  p r e j u d g m e n t  i n t e r e s t  o n  t h e  
u l t i m a t e l y  c l a i m  a m o u n t  a w a r d e d .  F o r  e x a m p l e ,  i n  a l e t t e r  a u t h o r e d  b y  
C o m m i s s i o n e r  P e r k i n s  t o  t h e  a t t o r n e y  f o r  a  s u c c e s s f u l  c o n t r a c t o r  c l a i m a n t ,  
C o m m i s s i o n e r  P e r k i n s  d i r e c t e d  T o n y  J o h a n s e n  t o  " i n i t i a t e  p a y m e n t  i n  t h e  
a m o u n t  o f  $ 1 , 9 4 5 , 8 5 7 . 3 9 ,  . . . p l u s  s t a t u t o r y  i n t e r e s t  c o m p o u n d e d  a t  1 0 . 5  
% f r o m  O c t o b e r  1 0 ,  1 9 9 6 ,  . . . . "

E v e n  a s  l a t e  a s  M a r c h  o f  l a s t  y e a r ,  C o m m i s s i o n e r  P e r k i n s  p e r s o n a l l y  
a d v i s e d  me t h a t :

On t h e  i s s u e  o f  p a y i n g  p r e j u d g m e n t  i n t e r e s t  o n  a c l a i m  a p p e a l ,  
we a r e  n o t  a v o i d i n g  m a k i n g  s u c h  p a y m e n t s  b y  c h o i c e .  R a t h e r ,  we a r e  
f o l l o w i n g  t h e  a d v i c e  o f  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  t h a t  s u c h  
p a y m e n t s  a r e  c o n t r a r y  t o  l a w .

T h u s ,  i t  i s  n o t  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s  t h a t  o p p o s e s . a w a r d s  o f  p r e j u d g m e n t  i n t e r e s t  t o  c o n t r a c t o r  
c l a i m a n t s .  R a t h e r ,  i t  i s  t h e  D e p a r t m e n t  o f  L a w  t h a t  o p p o s e s  t h i s  
. l e g i s l a t i o n  b e c a u s e  i „  u n d e r m i n e s  t h e i r  s t r a t e g y  o f  " p r o t r a c t e d  w a r s  o f  
a t t r i t i o n

W i t h  t h a t  h i s t o r i c a l  p e r s p e c t i v e  i n  m i n d ,  I  w i s h  t o  a d d r e s s  a 
n u m b e r  o f  s t a t e m e n t s  s u b m i t t e d  b y  t h e  D e p a r t m e n t  o f  L a w  i n  o p p o s i t i o n  t o  
t h e  p a s s a g e  o f  S B  1 5 2  a n d  HB 2 3 5 .

1 .  P r e j u d g m e n t  I n t e r e s t  o n  A d m i n i s t r a t i v e  C l a i m s  N o t  a l l o w e d  i n
M a j o r i t y  o f  O t h e r  S t a t e s .

I n  t h e  S t a t e  o f  A l a s k a ,  e v e r y  c o n t r a c t  c l a i m  f i l e d  a g a i n s t  a 
m u n i c i p a l i t y ,  c i t y ,  o r  f e d e r a l  a g e n c y  r e q u i r e s  a n  a w a r d  o f  p r e j u d g m e n t  
i n t e r e s t .  T h e  s t a t e  s i m p l y  c a n n o t  a r g u e  t h a t  e v e r y  i n d i v i d u a l  w ho b r i n g s  
a c o n t r a c t  a c t i o n  a g a i n s t  t n e  s t a t e  o f  A l a s k a  t h a t  d o e s  n o t  f a l l  w i t h i n  a n  
a d m i n i s t r a t i v e  r e v i e w  p r o c e s s  i s  e n t i t l e d  t o  a n  a w a r d  o f  p r e j u d g m e n t  
i n t e r e s t .  T h e  d e p a r t m e n t  o f  l a w ' s  a s s e r t i o n  t h a t  " a  f a i r  n u m b e r  o f  s t a t e s  
d o  n o t  p a y  p r e j u d g m e n t  i n t e r e s t  o n  a d m i n i s t r a t i v e  c o n t r a c t  c l a i m s  . . . 
b e c a u s e  t h e  l a w  i n  t h o s e  s t a t e s  l i m i t s  p a y m e n t s  o f  i n t e r e s t  t o  
" l i q u i d a t e d "  c l a i m s .  . i s  s o p h i s t r y .  C o n t r a c t o r s  w ho  f i l e  c l a i m s  a n d  
c e r t i f y  t h a t  t h e y  a r e  a c c u r a t e  a r e  r e q u e s t i n g  a  s p e c i f i c  sunt o f  m o n e y  t h a t  
i s  " l i q u i d a t e d . "

A l a s k a ' s  P r o m p t  P a y m e n t  A c t ,  A S  3 6 . 9 0 . 2 0 0 ,  w a s  e n a c t e d  t o  e n s u r e  
t h a t  t h e  S t a t e  d i d  n o t  d e l a y  p a y i n g  u n d i s p u t e d  a m o u n t s  t o  c o n t r a c t o r s .
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T h u s ,  w h e r e  t h e  S t a t e  d e l a y s  i n  m a k i n g  p r o m p t  p a y m e n t  f o r  w o r k  a c c e p t e d ,  
t h e  S t a t e  m u s t  p a y  i n t e r e s t  a s  a  p e n a l t y  f o r  i t s  d i l a t o r y  p r o c e s s i n g  o f  
c o n t r a c t o r  p a y  r e q u e s t s .

T h e  D e p a r t m e n t  o f  L a w ' s  p o s i t i o n  p a p e r  s u g g e s t s  t h a t  " t h e r e  m a y  
b e  g o o d  p o l i c y  r e a s o n s  t o  w i t h h o l d  t h e  p a y m e n t  o f  p r e j u d g m e n t  i n t e r e s t "  
a n d  t h a t  " t h e r e  m a y  b e  p o l i c y  r e a s o n s  w h y  t h e  a g e n c y  s h o u l d  h a v e  t h e  
o p p o r t u n i t y  t o  e x a m i n e  s u c h  c l a i m s  b e f o r e  p r e j u d g m e n t  i n t e r e s t  b e g i n s
a c c r u i n g . "  No p o l i c y  r e a s o n s  a r e  a r t i c u l a t e d  f o r  e i t h e r  p r o p o s i t i o n .  A
c o n c r e t e  r e a s o n  t o  m a n d a t e  t h e  a w a r d  o f  p r e j u d g m e n t  i n t e r e s t  o n  c o n t r a c t o r  
c l a i m s  l i e s  i n  t h e  s a m e  u n d e r l y i n g  r a t i o n a l e  t h a t  r e s u l t e d  i n  t h e  
e n a c t m e n t  o f  t h e  P r o m p t  P a y m e n t  A c t .  I t  w o u l d  e n c o u r a g e  t h e  S t a t e  t o  m a k e  
p a y m e n t  q u i c k l y  w h e n  p a y m e n t  i s  d u e  a n d  i t  w o u l d  e n c o u r a g e  p r o m p t  a n d  
t i m e l y  r e s o l u t i o n  o f  c o n t r a c t o r  c l a i m s .

2 .  C o s t  o f  A p p l i c a t i o n  o f  HB 2 3 5  t o  C o n s t r u c t i o n  C o n t r a c t s .

T h e  D e p a r t m e n t  o f  L a w ' s  p o s i t i o n  p a p e r  s t a t e s ,  " [ t ] h e  c o s t s  t o  
t h e  s t a t e  f o r  p r e j u d g m e n t  i n t e r e s t  i f  HB 2 3 5  b e c a m e  l a w  c o u l d  b e  
s u b s t a n t i a l . "  My m e m b e r s  a n d  I  d i s p u t e  t h i s  f o r  a  n u m b e r  o f  r e a s o n s .

F i r s t ,  t h e  a v a i l a b i l i t y  o f  p r e j u d g m e n t  i n t e r e s t  o n  c o n t r a c t o r  
c l a i m s  w o u l d  s e r v e  a s  a n  i n c e n t i v e  f o r  S t a t e  a g e n c i e s  t o  q u i c k l y  e v a l u a t e  
a n d  r e s o l v e  c o n s t r u c t i o n  d i s p u t e s .  C o n t r a c t o r s  w h o  s u f f e r  l o s s e s  o n  s t a t e  
p u b l i c  w o r k s  p r o j e c t s  a r e  o n l y  i n t e r e s t e d  i n  r e s o l v i n g  t h e  c l a i m  a n d  
m o v i n g  on t o  t h e  n e x t  p r o j e c t .  T h e  S t a t e  A g e n c y  a n d  t h e  D e p a r t m e n t  o f  L a w  
a r e  t h e  o n l y  e n t i t i e s  t h a t  h a v e  n o  i n t e r e s t  i n  t i m e l y  r e s o l v i n g  
c o n s t r u c t i o n  d i s p u t e s .  R a t h e r ,  t h e y  p e r c e i v e  i t  i s  i n  t h e i r  b e s t
i n t e r e s t s  t o  d e l a y ,  m a k e  t h e  c o n t r a c t o r  i n c u r  t h e  c o s t s  o f  p r o s e c u t i n g  h i s
o r  h e r  c l a i m ,  a n d  e s s e n t i a l l y  " b r e a k "  t h e  c o n t r a c t o r  b y  a d v e r s e l y  
i m p a c t i n g  t h e  c o n t r a c t o r ' s  b o n d i n g  c a p a c i t y  a n d  a b i l i t y  t o  c o n t i n u e  t o  
e x i s t .

S e c o n d ,  w h e n  s t a t e  a g e n c i e s  r e f u s e  t o  n e g o t i a t e  o r  s e t t l e  a 
c o n t r a c t o r  c l a i m ,  t h e y  f o r c e  t h e  c o n t r a c t o r  t o  s p e n d  $ 2 0 0 , 0 0 0  t o  $ 3 0 0 , 0 0 0  
t o  r e t a i n  l a w y e r s  a n d  e x p e r t  c o n s u l t a n t s  t o  p r o s e c u t e  t h e  c l a i m .  A s  a 
g e n e r a l  o b s e r v a t i o n ,  m o s t  c o n t r a c t o r s  w o u l d  b e  c o n t e n t  t o  r e c o v e r  a 
p e r c e n t a g e  o f  t h e i r  l i q u i d a t e d  c l a i m  r a t h e r  t h a n  p a y  a t t o r n e y s  a n d  
c o n s u l t a n t s .  When o n e  a d d s  i n  $ 2 0 0 , 0 0 0  -  $ 3 0 0 , 0 0 0  i n  f e e s  o n  t o p  o f  t h a t  
l i q u i d a t e d  c l a i m  a m o u n t ,  t h e  c o n t r a c t o r  i s  f o r c e d  t o  p u r s u e  t h e  
a d m i n i s t r a t i v e  p r o c e s s  v i g o r o u s l y  t o  t h e  e n d  j u s t  t o  b r e a k  e v e n .
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T h i r d ,  f o r  a l l  FHWA p r o j e c t s ,  2 3  C F R  6 3 5 . 1 2 4 ,  d e s c r i b e s  t h o s e  
s i t u a t i o n s  w h e r e i n  t h e  F e d e r a l  H i g h w a y  A u t h o r i t y  w i l l  c o n t r i b u t e  i t s  9 0 . 9 7  
p e r c e n t  o f  f u n d s  a w a r d e d  t o  s u c c e s s f u l  c o n t r a c t o r  c l a i m a n t s .

S p e c i f i c a l l y :

( f )  P a y m e n t  o f  i n t e r e s t  a s s o c i a t e d  w i t h  a c l a i m  w i l l  b e  e l i g i b l e  
f o r  p a r t i c i p a t i o n  p r o v i d e d  t h a t  t h e  p a y m e n t  t o  t h e  c o n t r a c t o r  f o r  
i n t e r e s t  i s  a l l o w a b l e  b y  S t a t e  s t a t u t e  o r  s p e c i f i c a t i o n  a n d  t h e  c o s t s  
a r e  n o t  a r e s u l t  o f  d e l a y s  c a u s e d  b y  d i l a t o r y  a c t i o n  o f  t h e  S t a t e  o r  
t h e  c o n t r a c t o r .  T h e  i n t e r e s t  r a t e s  m u s t  n o t  e x c e e d  t h e  r a t e  p r o v i d e d  
f o r  b y  t h e  S t a t e  s t a t u t e  o r  s p e c i f i c a t i o n .

L a s t l y ,  c o s t  c o n s i d e r a t i o n s  a r e  c l e a r l y  a p p r o p r i a t e  i n  t h e s e  
b u d g e t - c o n s c i o u s  t i m e s .  I  s u b m i t  t h a t  c r e a t i n g  a c l e a r l y  i d e n t i f i a b l e  
i n c e n t i v e  a n d  d o w n s i d e  r i s k  f o r  S t a t e  a g e n c i e s  [ a n d  t h e  D e p a r t m e n t  o f  L a w ]  
t o  p r o m p t l y  s e t t l e  t h e s e  c l a i m s  w o u l d  r e s u l t  i n  c o s t  s a v i n g s  i n  t h e  l o n g  
r u n .  Y o u  s h o u l d  b e  a w a r e  t h a t  i n c u r r i n g  c o s t s  i s  a  t w o - w a y  s t r e e t .  S t a t e  
a g e n c i e s  a t  i s s u e  a n d  t h e  D e p a r t m e n t  o f  L a w  a l s o  i n c u r  t r e m e n d o u s  e x p e n s e s  
f r o m  r e t a i n e d  a t t o r n e y s ,  r e t a i n e d  c o n s u l t a n t s ,  a n d  r e t a i n e d  e x p e r t s  f o r  
t h e  p u r p o s e  o f  d e f e n d i n g  a g a i n s t  c o n t r a c t o r  c l a i m s .  I n  so m e  c a s e s ,  s t a t e  
a g e n c i e s  h a v e  p r o s p e c t i v e l y  a p p l i e d  f o r  h u n d r e d s  o f  t h o u s a n d s  o f  d o l l a r s  
i n  FHWA f u n d s  f o r  t h e  p u r p o s e  o f  d e f e n d i n g  a g a i n s t  a c o n t r a c t o r ' s  
a f f i r m a t i v e  p r o s e c u t i o n  o f  a c o n s t r u c t i o n  c l a i m .  I t  i s  o u r  p o s i t i o n  t h a t  
t h a t  t h o s e  f u n d s  w o u l d  b e  b e t t e r  s p e n t  b y  s e t t l i n g  t h e  c l a i m  i n  a  t i m e l y  
f a s h i o n .

3 .  I f  HB 2 3 5  B e c o m e s  L a w , .  How w i l l  t h e  S t a t e  P a y  
P r e j u d g m e n t  I n t e r e s t ?

T h i s  q u e s t i o n  i g n o r e s  t h e  f a c t  t h a t  t h e  S t a t e  m u s t  p a y  
p r e j u d g m e n t  i n t e r e s t  t o  v i r t u a l l y  a l l  o t h e r  c l a i m a n t s .  T h e  b e t t e r  
q u e s t i o n  i s :  Why h a v e  s t a t e  a g e n c i e s  a n d  t h e  D e p a r t m e n t  o f  L a w  m a d e  t h e  
a r b i t r a r y  d e c i s i o n  t o  t r e a t  c o n s t r u c t i o n  c o n t r a c t o r s  d i f f e r e n t l y  t h a n  a n y  
o t h e r  c o n t r a c t  o r  t o r t  c l a i m a n t ?  I  a s s u r e  y o u  t h a t  n e i t h e r  t h e  D e p a r t m e n t  
o f  T r a n s p o r t a t i o n  & P u b l i c  F a c i l i t i e s  n o r  t h e  D e p a r t m e n t  o f  L a w  w i l l  
p r o v i d e  y o u  w i t h  a s a t i s f a c t o r y  a n s w e r  t o  t h i s  q u e s t i o n .

4 .  E q u a l  P r o t e c t i o n  I s s u e s  f o r  O t h e r  A S  3 6 . 3 0  C l a i m s .

T h e  AGC a g r e e s  t h a t  t h i s  s t a t u t e  s h o u l d  d e f i n e  D e p a r t m e n t  a s  a l l  
s t a t e  a d m i n i s t r a t i v e  a g e n c i e s  a u t h o r i z e d  t o  p r o c u r e  c o n s t r u c t i o n  o r  
c o n t r a c t s  u n d e r  t h e  S t a t e  P r o c u r e m e n t  C o d e ,  A S 3 6 . 3 0  e t  s e q .
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A S S O C IA T E D  G E N E R A L  C O N T R A C T O R S  o f  A L A S K A

4041 B  S T R E E T ,  S U I T E  100 • A N C H O R A G E ,  A L A S K A  99503 
T E L E P H O N E  (907 ) 561-5354 • F A X  (907 ) 562-61 IS

5 .  E q u a l  P r o t e c t i o n  f o r  N o n - A S  3 6 . 3 0  C o n s t r u c t i o n  
P r o j e c t s .

T h e  D e p a r t m e n t  o f  L a w ' s  E q u a l  P r o t e c t i o n  a r g u m e n t s  a p p e a r  t o  b e  
d e s i g n e d  t o  s c a r e  t h e s e  h o n o r a b l e  c o m m i t t e e s  i n t o  i n a c t i v i t y  w i t h  r e s p e c t  
t o  t h i s  n e e d e d  l e g i s l a t i o n .  N o t w i t h s t a n d i n g  t h e s e  a r g u m e n t s ,  t h e s e  
c o m m i t t e e s  s h o u l d  r e c o g n i z e  t h a t ,  b a s e d  u p o n  t h e  i n s t i t u t i o n a l  k n o w l e d g e  
o f  t h e  a g e n c y  I  r e p r e s e n t ,  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n ,  T h e  U n i v e r s i t y  
o f  A l a s k a ,  a n d  t h e  A l a s k a  C o u r t  S y s t e m  h a v e  a l l  h a d  c o n s t r u c t i o n  c l a i m s  
w h i c h  w e r e  t i m e l y  s e t t l e d  r a t h e r  t h a n  d r a w n  o u t  t h r o u g h  a  3 -  5 y e a r  
c l a i m s  p r o c e s s .  T h e s e  a g e n c i e s ,  u n l i k e  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  
a n d  F a c i l i t i e s ,  r e c o g n i z e  t h a t  t i m e l y  r e s o l u t i o n  o f  c l a i m s  a v o i d s  
a t t o r n e y ' s  f e e s ,  c o n s u l t a n t ' s  c o s t s ,  a n d  e x p e r t  w i t n e s s  f e e s ,  a n d  t h e  
a s s o c i a t e d  c o s t s  o f  d e f e n d i n g  a c l a i m  f o r  s e v e r a l  y e a r s .

L a s t l y ,  m y a p o l o g i e s  f o r  t h e  l e n g t h  o f  t h i s  l e t t e r .  I t  w a s  
n e c e s s a r y  t o  g i v e  t h e  c o m m i t t e e  m e m b e r s  a h i s t o r i c a l  c o n t e x t  a n d  
p e r s p e c t i v e  i n t o  t h e  D e p a r t m e n t  o f  L a w ' s  o p p o s i t i o n  t o  t h i s  e s s e n t i a l  
l e g i s l a t i o n .  T h e  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  o f  A l a s k a  s u p p o r t  t h i s  
l e g i s l a t i o n ,  a s  i t  w o u l d  g i v e  i t s  m e m b e r s  e q u a l  t r e a t m e n t  t o  t h a t  a c c o r d e d  
o t h e r  t o r t  a n d  c o n t r a c t  c l a i m a n t s  w h o  h a v e  c l a i m s  a g a i n s t  t h e  s t a t e  o f  
A l a s k a .

I f  a n y  o f  y o u  h a s  a n y  q u e s t i o n s  r e g a r d i n g  t h i s  l e t t e r ,  p l e a s e  
a d v i s e  me a t  y o u r  e a r l i e s t  c o n v e n i e n c e .

V e r y  t r u l y  y o u r s ,

R i c h a r d  C a t t a n a c h  

E x e c u t i v e  D i r e c t o r

F A I R B A N K S
P.O . B O X  6005 .F A I R B A N K S .  A K  99706 
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§ 36.30.610 P ublic Contracts

(b) The procurem ent officer m ay request an  extension of tim e to prepare the prot^  
report. The request m ust be in w riting listii.g th e  reasons for the request. 
commissioner of adm inistration or the commissioner of transportation  and 
facilities, as appropriate, shall respond to th e  request in writing. If  an extension j! 

granted, the commissioner shall lis t the reasons for g ran ting  the extension and indie^ 
the date the protest report is due. The commissioner shall notify the protester in Writi^ 
th a t the tim e for subm ission of th r  report has been extended and the date the report; 
due.

(c) The protester m ay file comments on the protest report w ith the commissioner 0f 
adm inistration or th e  commissioner of transportation  and public facilities, as approp^ 
ate, w ithin 10 days after the report is received. The pro tester shall provide copies of the 
comments to the procurem ent officer and to in terested  parties th a t have requested a copv 
of the appeal under AS 36.30.595(b).

(d) The protester m ay request an extension of tim e to prepare the conunc” ts on tbe 
pro test report. The request m ust be in w riting listing the reasons for the request. The 
commissioner of adm inistration or the commissioner of transportation  and public 
facilities, as appropriate, shall respond to the request in w riting. If  an  extension j* 
granted, the commissioner shall lis t the reasons for gran ting  the extension and indi. 
the date the comments are due. The commissioner shall notify the procurem ent officer in 
w riting th a t the tim e for submission of the comments has been extended and the date the 
comments are due. (§ 2 ch 106 SLA 1986; am  §§ 37, 38 ch 137 SLA 1996)

E ffe c t  o f  a m e n d m e n ts .  — T he 1996 am endm en t, 
effective S ep tem ber 30 ,1 9 9 6 , su b s titu ted  "10 days" for

“seven  d a y s’ in th e  firs t sen tence  o f Bubsectiona (a) 
a n d  (c).

Sec. 36.30.610. D ec is io n  w ith o u t h e a r in g , (a) The commissioner of administra- 
tion or the commissioner of transportation and public facilities, as appropriate, shall 
dism iss a protest appeal before a hearing is held if it is determ ined in w riting that the 
appeal is untim ely under AS 36.30.590(a).

(b) The commissioner of adm inistration or the commissioner of transportation and 
public facilities, e s  appropriate, m ay "ssue a decision on an appeal w ithout a hearing if 
the appeal involves questions of law w ithout genuine issues of fact.

(c) The commissioner of adm inistration or the commissioner of transportation and 
public facilities, as appropriate, shall, w ithin 15 days from the date the appellant's 
comments on the protest report are due under AS 36.30.605(c) and (d), notify the 
appellant of the acceptance or rejection of the appeal and, if  rejected, the reasons for the 
rejection. (§ 2 ch 106 SLA 1986; am  § 20 ch 65 SLA 1987; am  § 9 ch 37 SLA 1993)

C r o w  re fe re n c e * .  — F or applicab ility  o f th e  1993 
am en d m en t to (c) o f th is  section , see § 13(e), ch. 37, 
SLA  1993 in  th e  T em porary  an d  Special Acta.

E f f e c t  o f  a m e n d m e n t* .  — T he 1993 am endm en t, 
effective A u gust 25, 1993, in  subsection  (c), su b s ti­

tu te d  “w ith in  15 days from th e  d a te  th e  appellant^ 
com m ents on  th e  p ro tes t rep o rt a re  du e  under AS 
36.30.605(c) a n d  (d)“ for “w ith in  15 days a f te r  receipt 
o f a n  appeal."

Sec. 36.30.615. H e a r in g  on  p r o te s t  a p p e a l. A hearing on a protest appeal shall be 
conducted in accordance with AS 36.30.670 and regulations adopted by the commissioner. 
(§ 2 ch 106 SLA 1986)

Sec. 36.30.620. C o n tra c t  c o n tro v e rs ie s , (a) A contractor shall file a claim concern­
ing a  contract aw arded under th is chapter w ith the procurem ent officer. The contractor 
shall certify th a t the claim is made in good faith, th a t the supporting da ta  are accurate 
and complete to the best of the contractor’s knowledge and belief, and th a t  the amount 
requested accurately reflects the contract adjustm ent for which the contractor believes 
the sta te  is liable. Except for a lease ra te  at^justraent called for in the lease, a claim under 
th is section m ust be filed within 90 days after the contractor becomes aw are of the basis

.fMrrr. ■



State P rocurement Code § 36.30.630

f tue claim or should have known the basis of th e  claim, whichever is earlier. A lease rate 
<1j ,ustment ca^ ed for in the lease m ust be filed prior to the expiration date of the lease. 
* (b) a controversy asserted by a contractor concerning a contract awarded under Lhis 

pter cannot be resolved by agreem ent, the  procurem ent officer shall, a fter receiving a 
•ften request by the contractor for a  decision, issue a w ritten  decision. The decision 

hall be m ade no more th an  90 days after receipt by the procurem ent officer of all 
6 cessary inform ation from the contractor. Failu re of the contractor to furnish necessary 
?eformati°n to the procurem ent officer constitutes a w aiver of the claim. Before issuing 

decision the procurem ent officer shall review the facts relating to the controversy and 
ktain necessary assistance from legal, fiscal, and other advisors.

0 (c) The tim e for issuing a decision under (b) of th is section m ay be extended for good 
pse by the commissioner of adm inistration, or for a controversy involving a construc­

tion contract or procurem ent for the sta te  equipm ent fleet, the commissioner of tra n s­
portation and public facilities, if  the controversy concerns an am ount in excess of $50,000. 
ij^e procurem ent officer shall notify the contractor in writing th a t the tim e for the 
issuance of a decision has been extended and of the date by which a decision shall be
issued.

(d) The procurem ent officer shall furnish  a copy of the decision to the contractor by 
certified mail or other method th a t provides evidence of receipt. The decision m ust 
include a

(1) description of the controversy;
(2) reference to the pertinent contract provisions;
(3) statem ent of the agreed upon and disputed facts;
(4) statem ent of reasons supporting the decision; and
(5) statem ent substantially  as follows:

“This is the final decision of the procurem ent officer. This decision may be 
appealed to the commissioner of (adm inistration/transportation and pub­
lic facilities). If  you appeal, you m ust file a w ritten  notice of appeal w ith 
the commissioner w ithin 14 days after you receive this decision."

(e) If a decision is not made by the date it is due, the contractor may proceed as if  the 
procurement officer had issued a decision adverse to the contractor.

(f) If a controversy asserted by the sta te  concerning a contract aw arded under th is 
chapter cannot be resolved by agreem ent the m atte r shall be immediately referred to the 
commissioner of adm inistration or the commissioner of transportation and public 
facilities, as appropriate.

(g) This section does not apply to paym ent disputes governed by AS 37.05.285. (§ 2 ch 
106 SLA 1986; am  §§ 39, 40 ch 137 S IA  1996)

E ffec t o f  a m e n d m e n ts .  —  T he 1996 am endm en t, 
effective S ep tem b er 30, 1996, added th e  la s t two 
Kntencos in subsec tion  (a) an d  added  subsection  (g).

Sec. 36.30.625. A p p ea l o n  a  c o n tr a c t  co n tro v e rsy , (a) An appeal from a decision 
of the procurem ent officer on a contract controversy may be filed by the contractor with 
the commissioner of adm inistration, or for a controversy involving a construction contract 
or procurement for the  sta te  equipm ent fleet, the commissioner of transportation and 
public facilities. The appeal shall be filed w ithin 14 days after the decision is received by 
the contractor. The contractor shall file a copy of the appeal w ith the procurem ent officer.

(b) An appeal m ust contain a copy of the decision being appealed and identification of 
the factual or legal errors in the decision th a t form the basis for the appeal. (§ 2 ch 106 
SLA 1986)

Sec. 36.30.630. H e a r in g  o n  a  c o n tr a c t  co n tro v e rsy , (a) Except as provided in (b) 
of this section, a hearing shall be conducted according to AS 36.30.670 and regulations
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Testimony on SB 152, DOTPF Contract Related Claims 
By Pamela La Bolle, President

The Alaska State Chamber o f  Commerce supports Senate Bill 152, requiring DOT&PF to pay 
interest on contract controversies that arc settled in favor o f  the contractor. Disputed claims can 
lake month or years to settle, and without the accrual o f  interest, the state agency has little 
incentive to settle a disputed claim. Without an incentive lo settle a dispute, the State can extend 
negotiations to the point that a contractor who needs the money can be forced to take a reduced 
settlement.

In civil court cases, the losing party in a monetary dispute would be required to pay interest on 
the amount in dispute. It should be no different for the agency in dealing with contractors.

We urge support for SB 152.
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R e p r e s e n ta t iv e _ B i l l_ W i l l ia m s @ le g is . s t a te . a k . u s  
A la s k a  H o u s e  o f R e p r e s e n ta t iv e s

R e : S B  1 5 2

D e a r R e p r e s e n t a t iv e  B il l W il l ia m s :

D u r in g  th e  la s t p u b l ic  h e a r in g  o n  S B  1 5 2  th e  D e p a r tm e n t o f  L a w  r a is e d  a  le g i t im a te  
c o n c e r n  a b o u t in te r e s t a c c r u in g  o n  a  c la im  p r io r  to  th e  S ta te  h a v in g  s u f f ic ie n t 
in fo rm a t io n  to  e v a lu a te  a  c la im . A  r e v ie w  o f  th e  c u r r e n t s ta tu te  in d ic a te s  th a t th is  is s u e  
is  a l r e a d y  a d d r e s s e d . A S  3 6 .3 0 .6 2 0  s ta te s

( a ) A  c o n t r a c to r  s h a l l f i le  a c la im  c o n c e r n in g  a  c o n t r a c t a w a r d e d  u n d e r th is  
c h a p t e r  w i t h  th e  p r o c u r e m e n t o f f ic e r . T h e  c o n t r a c to r  s h a l l c e r t i f y  t h a t th e  c la im  is m a d e  
in  g o o d  fa i t h , th a t th e  s u p p o r t in g  d a ta  a r e  a c c u r a t e  a n d  c o m p le te  to  th e  b e s t o f  th e  
c o n t r a c t o r 's  k n o w le d g e  a n d  b e lie f , a n d  th a t th e  a m o u n t re q u e s te d  a c c u r a t e ly  r e f le c ts  
t h e  c o n t r a c t a d ju s tm e n t f o r  w h ic h  th e  c o n t r a c t o r  b e l ie v e s  th a t s ta te  is  l ia b le ___

( b ) I f  a  c o n t r o v e r s y  a s s e r te d  b y  a  c o n t r a c t o r  c o n c e r n in g  a c o n t r a c t a w a r d e d  
u n d e r  th is  c h a p te r  c a n n o t b e  re s o lv e d  b y  a g r e e m e n t , th e  p r o c u r e m e n t o f f ic e r  s h a l l , 
a f t e r  r e c e iv in g  a  w r i t t e n  r e q u e s t b y  th e  c o n t r a c t o r  f o r  a  d e c is io n , is s u e  a  w r i t t e n  
d e c is io n . T h e  d e c is io n  s h a l l b e  m a d e  n o  m o r e  th a n  9 0  d a y s  a f t e r  r e c e ip t b y  a 
p r o c u r e m e n t o f f i c e r  o f  a l l n e c e s s a r y  in fo rm a t io n  f r o m  th e  c o n t r a c to r . F a i lu r e  o f  t h e  
c o n t r a c t o r  t o  f u r n i s h  n e c e s s a r y  i n f o r m a t i o n  t o  t h e  p r o c u r e m e n t o f f i c e r  
c o n s t i t u t e s  a  w a i v e r  o f  t h e  c la im , ( e m p h a s is  a d d e d ) . . .

( e ) I f  a  d e c is io n  is  n o t m a d e  b y  th e  d a te  i t is  d u e , th e  c o n t r a c to r  m a y  p r o c e e d  a s  
i f  t h e  p r o c u r e m e n t o f f i c e r  h a d  is s u e d  a  d e c is io n  a d v e r s e  to  th e  c o n t r a c t o r . . .

A s  c a n  b e  s e e n  a b o v e , a c o n t r a c to r c a n n o t f i le  a  c la im  w i th o u t c e r t i f y in g  th a t th e  " d a im  
is  m a d e  In  g o o d  fa i th , . . .  th e  s u p p o r t in g  d a ta  a r e  a c c u r a t e  a n d  c o m p le te  . . .  a n d  th a t 
th e  a m o u n t r e q u e s te d  a c c u r a te ly  r e f le c t s  th e  c o n t r a c t o r  a d ju s tm e n t : . . .  A f t e r  a c la im  is  
f i le d , th e  s ta t e  h a s  9 0  d a y s  “ a f t e r r e c e ip t b y  a  p r o c u r e m e n t o f f i c e r  o f a l l n e c e s s a r y  
i n f o r m a t i o n  ( e m p h a s is  a d d e d ) to  r e n d e r  a  d e c is io n . T h e  s ta te  h a s  b e e n  a d e p t in  u s in g  
(h is  c la u s e  to  d e la y  d e c is io n s  b y  a s k in g  f o r  e x t r a n e o u s , re d u n d a n t , a n d  s u p e r f lu o u s  
in f o rm a t io n  th e r e b y  c re a t in g  e n d le s s  d e la y s  a n d  im p o s in g  fu r t h e r  h a r d s h ip s  o n  
c o n t r a c to r s . ’  " --- -- ---------------- ‘  •

I t is  im p o r t a n t to  r e m e m b e r th a t th e  d a im  p r o c e s s  d o e s  e v e n  s ta r t u n t i l a f t e r

mailto:Representative_Bill_Williams@legis.state.ak.us


R e p r e s e n ta t iv e  B ill W i l l ia m s  
R e : S B 1 5 2  
M a y  3 ,2 0 0 1  
P a g e  2

(1 ) th e  c o n t r a c t o r  h a s  n o t i f ie d  th e  p r o je c t e n g in e e r o f  a  s i t u a t io n  th a t th e
c o n t r a c to r  b e l ie v e s  is  n o t c o v e r e d  b y  th e  p r o je c t s c o p e  o f  w o r k .
(2 ) th e  p a r t ie s  c o u ld  n o t r e s o lv e  th e  is s u e  a t th e  p r o je c t le v e l .
( 3 ) th e  c o n t r a c t o r  h a s  p r o v id e d  th e  s ta te  w ith  a n  o f f ic ia l “ N o t ic e  o f  In te n t to
C la im 8.
( 4 ) T h e  p a r t ie s  a r e  u n a b le  to  r e s o lv e  th e  is s u e  a f t e r  r e c e ip t o f  th e  in te n t to  d a im . 
T h is  “ p r e - c la im s  p r o c e s s "  c a n  ta k e  a s  lo n g  a s  81 d a y s  b e fo r e  th e  o f f ic ia l c la im  is  f i le d .

I t is  A G C ’s  p o s i t io n  th a t in te r e s t s h o u ld  s ta r t o n c e  th e  d a im  h a s  b e e n  f i le d  s in c e  
s u f f ic ie n t t im e  h a s  a l r e a d y  la p s e d  p r io r  to  th e  f i l in g . T h e  p r o p o s e d  a m e n d m e n t to  d e la y  
th e  s ta r t in g  d a te  u n t i l a n  ‘ a d v e r s e  d e c is io n " m e r e ly  a w a r d s  th e  s ta te  f o r  d e la y in g  th e  
t im e ly  a d ju d ic a t io n  o f  th e  c la im . P r io r to  th e  f i l in g  o f th e  c la im  th e  s ta te  h a s  a l r e a d y  
d e n ie d  a n  a d ju s tm e n t a t th e  jo b  le v e l a n d  a t th e  N o t ic e  o f  In t e n t to  C la im  le v e l . I t is  
r e a s o n a b le  to  f in d  th a t th e  s ta te  h a s  is s u e d  tw o  a d v e r s e  d e c is io n s  p r io r  to  th e  f i l in g  o f 
th e  o f f ic ia l c la im . W e  c a n n o t in  g o o d  c o n s c ie n c e  s u p p o r t th e  a m e n d m e n t .

S in c e r e ly .

R ic h a r d  C a t ta n a c h  
E x e c u t iv e  D ir e c to r

FA IR B A N K S  S O L D O T N A
P.O. B O X  6005 • F A IR B A N K S , A K  99706 43335 K A L IF O N S K I B E A C H  R O A D , S T E .  32 • S O L D O T N A , A K  99669



I N o tify P ro je c t E ng in ee r o f S itu a t io n

If no t resolved within 7  days, 
within the next 14 days, the 'Contractor subm its 

to the  Project Engineer the:

I W r i t t e n N o t l c e  o f  I n t e n t ,  t o  C ln irq ~ (N lC ) |

If no t resolved within 60 days of the receipt of the NIC, 
the Contractor subm its the forma] d a t a  to the Protect Engineer

r
i

•T h e  F o r m a l C le d m  j J

I If no t resolved In 30  days,
T  or the decision la adverse to the Contractor.

R esolved] the Contractor h as 30  days to:

(  -LO

f —Q Y  V -|-o
p ^ u ( c c . - V

I  t o  i* H v  ^

Vb
3 o

CAm W V *  ? v * tu v * w -V -
o FFC*. <*

(A«jy^5

e Sr-

If no t resolved in 90  days, or the 
dedaion la advene, the Contractor has 14 days to:

1
F ile  C la im  A p p e a l w / t h c  D O T S tP F  C o m m is s io n e r  

w h o  w il l ,  w it h in  1 5  d a y s  a fte r  rc o c lp t o f  th e  a p p e a l, e ith e r

________X________
( D e c id e  w / p  a  H e a r in g  |

l  r
A p p e a la b le  to  th e  C o u r ts  fo r  a  t r ia l d e  n o vo

(D e rid e  b  H e a r in g

I A p p e a la b le  to  th e  C o u r ts  fo r  a  t r ia l o n  th e  re c o rd ]



S B  1 5 2  -  R e l a t i n g  t o  t h e  h a n d l i n g  o f  a n d  i n t e r e s t  o n  c o n t r a c t  
c o n t r o v e r s i e s  i n v o l v i n g  D O T P F  o r  s t a t e  a g e n c i e s  t o  w h o m  
D O T P F  d e l e g a t e s  t h e  r e s p o n s i b i l i t y  f o r  h a n d l i n g  t h e  
c o n t r o v e r s i e s

W h a t  w o u l d  p a s s a g e  o f  S B  1 5 2  d o ?

♦ Current Alaska law requires that interest be paid on payment requests for 
work satisfactorily performed on state construction projects.
I f  the w o rk  is sa tis fa c to rily  com p le ted , the sta te  m ust p a y  in terest i f  tim e ly  

p a ym en ts are not m ade. I f  the state g iv e s  n o tice  to  th e con trac to r that th e w o rk  

c o v e re d  u n d e r the p a ym en t requ e s t is un sa tisfa c to ry , no in terest is pa id  on  that 

re q u e s t until 21  day s a fte r the w o rk  has b een  sa tis fa c to rily  com p le ted . A S  

3 6 . 9 0 . 2 0 0 (e ) .  T h is  is an e xam p le  o f  a “ liqu ida ted” sum  on  w h ic h  in terest w o u ld  

o rd in a rily  b e  due i f  t im e ly  pa ym en t w e re  n o t m ade b y  the state. A  liqu ida ted  

sum  e x is t s  on ly  w h e re  th e pa rties ag ree  on  th e am oun t due o r w h e re  th e am oun t 

due can b e  e xa c t ly  d e te rm in ed  b y  th e app lica tion  o f  ru le s o f  a rithm etic o r law .

♦ S B  152 would change the rules governing payment of interest on contested 
construction claims.
U n d e r  cu rren t law , con te sted  cla im s, w h ich  re su lt w h en  a con trac to r and the  

sta te do  not agree on the co sts o f  a p ro ject, firs t go  th rough  the adm in istra tive  

hearing  p ro c edu re . D u r in g  this tim e the p a rtie s m ay a ttem p t to se ttle  the 

d ispu te  u sin g  a lterna tive d ispu te  reso lu tion . O v e r  8 0  p e rcen t o f  d isp u te s 

in v o lv in g  con stru c tion  cla im s are se ttled  am icab ly  and e ffic ien tly  du ring  th is 

phase. I f  th ere  is no reso lu tion  o f  the cla im  du rin g  the adm in istra tive hearing  

stage, it can then be appea led  to S u p e r io r  C o u r t . B y  A la sk a  law  no in terest can 

be paid du ring  this period .

S B  1 5 2  w o u ld  requ ire the state to p a y  p re ju dgm en t in terest from  th e tim e a 

con trac to r filed  its first com p la in t w ith  th e agency . T h is  cou ld  c o s t the state 

m illion s o f  do lla rs each year.
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H o w  m u c h  w o u l d  S B  1 5 2  c o s t  t h e  S t a t e  o f  A l a s k a ?

♦ The costs to the state could be substantial. F o r e xam p le , D O T P F  estim a tes 

that annual in terest in d eb tedn ess fo  • its p ro je c ts  a lone cou ld  b e  b e tw e en  

$ 5 0 0 , 0 0 0  and sev e ra l m illion  do lla rs, a lthough  fed e ra l m a tch ing  m on ey  w o u ld  

be  ava ilab le  to  c o v e r  som e  o f  th e cost. O n  th ree  recen t D O T P F  cla im s, 

p re ju dgm en t in terest to ta ling  a p p ro x im a te ly  $ 1 .2  m illion  w o u ld  h ave b een  du e  

from  the sta te i f  th e p ro v is io n s o f  S B  1 5 2  had b e en  in place.

In th e ca se, fo r  instance, o f  a $ 2 0  m illion  c la im  that w a s  se ttled  a fte r on e y e a r  (a 

re la tiv e ly  sho rt tim e fo r su ch  a siza b le  c la im ), th e sta te ’s ob liga tion  i f  th e  

p ro v is io n s o f  S B  1 5 2  w e r e  in e ffe c t w o u ld  b e  a p p ro x im a te ly  $ 1 .6  m illion , an 

am oun t that w o u ld  requ ire  funding th rou gh  the su pp lem en ta l bu dg e t p ro c e ss .

T h e  requ irem en t to p a y  p re ju dgm en t in terest from  th e tim e th e adm in istra tive  

cla im  is filed  w o u ld  a ffe c t m any agenc ie s b ecau se  D O T P F  has p ro cu rem en t 

authority fo r  all con stru c tion  p ro je c ts con du c ted  in th e state. It m ay  d e lega te  

that au tho rity  to  o th er agencies. S B  1 5 2  w o u ld  thu s a p p ly  to  m o st con stru c tion  

p ro je c ts  d on e  b y  sta te agencies, including, bu t not lim ited  to, th e A la sk a  

Industrial D e v e lo p m en t and E x p o r t  A u th o r ity , the A la sk a  E n e rg y  A u th o r ity , the 

D ep a rtm en t o f  A dm in istra tion , th e D e p a r tm en t o f  F ish  and G am e , and th e  

D ep a rtm en t o f  H ea lth  and So c ia l S e rv ic e s .

H o w  w  o u l d  t h e  i n c r e a s e d  i n t e r e s t  c o s t s  b e  p a i d  f o r ?

♦ For many DOTPF projects, federal funding would cover most, but i ot all, 
of the increased costs. D O T P F  d o e s  the m a jo rity  o f  its con stru c tion  b y  u sing  

funding  from  the F edera l H ig h w a y  A dm in is tra tion  ( F H W A ) .  It appea rs that 

F H W A  w ill pa rtic ipa te in paym en t o f  in terest on con stru c tion  cla im s acco rd in g  

to a fed era l partic ipa tion  rate that is ty p ica lly  9 0  percen t. F edera l fu n d s  

ava ilab le  to a state are lim ited, h ow e v e r , so  u sin g  F H W A  funds to  pay  

p re ju dgm en t in terest on  an adm in istra tive cla im  fo r one p ro je c t m eans th ere w ill 

be le ss m on ey  ava ilab le  fo r o th e r pro jec ts .

♦ Federal Aviation Agency (FAA) project funds are dependent on the state’s 
estimate and a r e  limited. T h e  g ran ts D O T P F  re c e iv e s  from  the F A A  to bu ild  

n ew  a irpo rt fac ilities o r e xp a n d  e x is tin g  fac ilities are ba sed  on  the s ta te ’s 

estim ate o f  the total co s ts  to d es ign  and con stru c t the p ro jec t. In c rea se s in the 

grant am oun t arc lim ited  to 15 p e rcen t o f  th e original grant. A d d itio n a l co sts ,
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such as pa ym en t o f  p re ju dgm en t in terest on  adm in istra tive con tract c la im s, 

w ou ld  havo  to com e ou t o f  the G e n e ra l Fund.

♦ The Genera] Fund or bond revenue would have to cover additional 
prejudgment interest charges on projects of most agencies. M a n y  

con stru c tion  p ro je c ts o f  o th er ag en c ie s are fu n ded  b y  the s ta te ’s G en e ra l Fund  

o r  b on d  re v en u e s  o r b y  federa l a g en c ie s o th e r than F H W A .  It is unclea r 

w h e th e r  any o ther fed era l ag enc ies w o u ld  ab so rb  th e add itiona l co sts that w ou ld  

resu lt from  pa ssa g e  o f  S B  1 52 . A d d itio n a l co s ts  o f  the sta te -fun ded  p ro je c ts  

w ou ld  h ave  to  com e from  e ith er th e G en e ra l Fund o r b o n d  re ven u es, thus 

lim iting o th e r u se s o f  th e se  funds.

H o w  w i l l  S B  1 5 2  a f f e c t  t h e  c l a i m s  p r o c e s s ?

♦ SB 152 will encourage the filing of claims earlier in the construction 
process. Th is w ill d iv e r t sta te re so u rc e s  and pe rsonn e l from  w o rk in g  to 

com p le te  p ro je c ts  to litigating c la im s in o rd e r  to  avo id  th e runn ing o f  in terest. It 

w ill m ak e  p ro je c t adm in istra tion  m o re  c o s tly  and le ss e ffic ien t. T h e  b ill cou ld  

also h a ve  th e un in tended  e ffe c t o f  en cou rag ing  D O T P F  to  p a y  unw arran ted  

cla im s to  a vo id  the running o f  in terest and in terfe ren ce  w ith  p ro jec t 

adm inistration . #

D o e s  S B  1 5 2  p o s e  e q u a l  p r o t e c t i o n  i s s u e s ?

♦ Non-construction claims under AS 36.30, the State Procurement Code, 
would not be treated equally with construction claims. T h e  p ro v is io n s o f  SB 
1 5 2  a p p ly  to  con stru ction  cla im s on ly , and to cla im s against D O T P F  and o ther 

agencies acting under de lega tion  from  D O T P F .  N o n -co n s tru c tio n  con trac to rs 

asserting  cla im s under AS 3 6 . 3 0 . 6 2 0  - .6 3 0  and 3 6 .3 0 . 6 7 0 - . 6 8 5  m ight a lleg e  

that th ey  w e r e  den ied  equal p ro te c tion  o f  the law  becau se  th ey  cou ld  not b e  

g iven  p re ju dgm en t in terest on  th o se  c la im s w h ile  D O T P F  con stru c tion  

con trac to rs w e re  en titled  to su ch  in terest.

♦ The state would have to demonstrate at least a legitimate state interest in 
allowing prejudgment interest on some claims while denying it on others.
A  cou rt m ight con c lud e  that the leg is la tu re ’s in terest in lim iting p re ju dgm en t 

in terest to on ly  con stru c tion  c la im s s im p ly  to sa v e  the c o s ts  o f  having  to p a y  

in terest on  all A S  3 6 . 3 0  cla im s d id  not b ea r a substan tia l re la tion sh ip  to a
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leg itim ate sta te o b je c tiv e  and that th e p ro v is io n s  o f  S B  1 5 2  th e re fo re  v io la ted  

the E qu a l P ro tec tion  C la u s e  o f  th e A la sk a  Con stitu tion .

♦ There could be equal protection issues for non-AS 36.30 construction 
projects. T h e  A la sk a  A e ro s p a c e  D e v e lo p m e n t f  orpo ra tion , U n iv e r s i ty  o f  

A la sk a , A la s k a  H o u s in g  F inance C o rp o ra tio n , and A la sk a  C o u r t  S y s tem , am ong  

others, a re no t bound  b y  A S  3 6 .3 0 .  C o n tra c to r s  w ith  con stru c tion  c la im s 

against th o se  agenc ies m igh t a rgue that th e se  agenc ies are v io la ting  the E qua l 

P ro tec tion  C la u se  o f  the A la sk a  Con stitu tion .

H o w  d o  o t h e r  s t a t e s  d e a l  w i t h  p r e j u d g m e n t  i n t e r e s t ?

$ Nearly a third of the states surveyed by the Department of Law pay no 
interest on administrative contract claims.

♦ A  ru m b er  of the states pay interest on administrative claims only from the 
date the claims are liquidated. It sh ou ld  b e  no ted  that m o st con tract c la im s 

are no t liqu ida ted  w h en  th e y  are first fi led  w ith  the a g en cy  b ecau se  th e y  cannot 

be  ca lcu la ted  b y  s im p le  re fe ren c e  to  a con tractua l fo rm u la  o r  a ru le o f  law .

M o s t  con trac t c la im s w i l l  no t b e  liqu ida ted  until th ey  are fin a lly  d ec id ed  

th rough  th e  adm in istra tive  h earing  p ro c e ss .

♦ Another group of the states surveyed pay interest on contract claims 
beginning from a variety of different dates, inc luding 9 0  da y s a fter the  

p ro je c t is c om p le te d  o r  final p a ym en t is m ade; date claim  is com p le te  and 

den ied  b y  agency ; da te cla im  is filed  o n ly  until dat^ law su it is filed ; da te o f  

cla im ; da te claim  accrued.

H o w  d o e s  S B  1 5 2  r e l a t e  t o  t h e  s o v e r e i g n  i m m u n i t y  o f  t h e  S t a t e  o f  
A l a s k a ?

♦ S 3  152 will require a further waiver of the state’s sovereign immunity. The
S ta te  o f  A la sk a  is an inheren tly  so v e re ig n  p ow e r . I f  in terest is to be paid on 

adm in is tra tive  a g en cy  cla im s, as is p ro p o s e d  b y  S B  1 5 2 , the leg isla tu re m ust 

enact a sta tu to ry  w a iv e r  o f  A la s k a ’s so v e re ig n  im m un ity  that e x p r e s s ly  and 

u n equ ivo ca lly  requ ire s th e p a ym en t o f  in terest on such  claim s.

O n e  o f  th e  cen tra l a U iib u te s  o f  so v e re ig n ty  is that a sta te m ay not be su ed  in 

cou rt o r  fo rc ed  to  e xp en d  m on ey  from  the pu b lic  trea su ry  w ith ou t its p r io r
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e x p r e s s  and un equ ivoca l con sen t. T h e  sovere ign ty  o f  th e sta te  and the san c tity  

o f  th e leg isla tive  p re ro g a tiv e  in this area are so  bnportan t that th e cou rts h a ve  

d e v e lo p e d  specia l ru le s o f  in terp reta tion  w h en  con sid e rin g  w h e th e r  th e  s ta te ’s 

so v e re ig n  im m un ity  has been  w a iv e d  b y  a pa rticu la r statute. F irst, a sta tu te that 

pu rp o rts to  w a iv e  th e so v e re ig n  im m un ity  o f  the sta te m u st do  so  “e xp lic i t ly ” 

and “sp ec ifica lly .” (Stewart & Grindle v. State) S e con d , sta tu tes w a iv in g  the  

sta te ’s  im m unity “m ust b e  con stru ed  stric tly  in fa v o r  o f  th e so v e re ig n  . . . . ” 

(U.S. v. Nordic Village)

A laska  D epa rtm en t o f  Law  
A p r i l  26. 2001
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T O N Y  K N O W L E S , G O V E R N O R

DEPARTMENT OF LAW
O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

P.O. BOX 110300 
JUNEAU. ALASKA miJ-0300 
P'/ONE: (007)465-3600
FAX: (007)465-2075

April 26, 2001

The H onorable Jerry W ard 
A laska State Senate 
State Capitol, R oom  423 
Juneau, A K  99811

Rc: Senate Bill 152 -  Relating to the handling of and interest on
contract controversies involving DOTPF or state agencies to 
whom DCTPF delegates the responsibility for handling the 
controversies

D ear Senator Ward:

A t the hearing held on Senate Bill 152 on April 24, 2001, you asked me to 
provide information, based on a survey w e recently c inducted, on which states pay 
interest on administrative contract claims. In addition to the information provided 
in this letter, 1 am enclosing two letters distributed to the Mouse Transportation 
C om m ittee sum m arizing our concerns with HB 235 -- a bill identical to SB 152.

1 '  share the following information from the nineteen responses w e had to 
our s u r v e , .

• States that do not pay interest on administrative contract claims: 6 (Alaska, 
R hode Island, Nebraska, Texas, C olo rado1, Georgia2

Colorado may pay interest i f  the parties agree to go through alternative 
dispute resolution and interest is part o f  the arbitrated award.

•y t
Georgia pays interest only i f  a case goes to court and then only from the date 

that judgm en t is entered against the state.
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• States that pay interest on administrative claims only from the date the 
claims are liquidated: 5 (W yoming, Kansas, Washington, Arizona, California)

♦ A  liquidated claim  exists only w here  the parties agree on the amount due 
or  where the amount due can be exactly determined by the application o f  
rules o f  arithmetic or law. A ir  V an Lines v. B uster. 673 P .2d 774, 778 n. 
3 (Alaska 1983), quoting 1 S. Williston, A  Treatise on the L a w  o f  
C ontracts  § 128 (3d ed. 1957).

♦ This date may vary' from case-to-case, bu t rarely will the date a claim is 
liquidated be the day the claim is filed w ith  the agency.

♦ The A G C  is incorrect in its letter o f  April 23, 2001, to the Senate Finance 
Com m ittee w hen it alleges that contractors’ claims are liquidated simply 
because the contractors request a specific  sum o f  m oney in the claim.

♦ M ost contract claims are not liquidated w hen they are first filed with the 
agency because they cannot be calculated by simple reference to a 
contractual formula or a rule o f  law.

♦ M ost contract claims will no t be liquidated until they are finally decided 
by the agency.

• States that pay interest on contract claims even though they may not be 
liquidated at the time they are filed: 6 (M issouri, Vermont, West Virginia, 
F lorida, N ew  York, Hawaii)

♦ These states pay interest from the following dates:

Missouri — from date o f  claim

Vermont -  from date claim  accrued

West Virginia -  from date claim  accrued



Florida -- from the date the claim  is com plete and denied by the 
agency

N ew  Y ork -  interest on claim s begins to run 90 days fo llow ing the 
acceptance o f  all w ork on the p ro ject o r final paym ent w ithout regard 
to w hen a notice o f  claim  is given or a law suit filed.

H aw aii -  i f  settled, interest is paid  from the date the claim  is filed 
until the date the claim  is allow ed by the agency. I f  the claim  is no t 
allow ed, interest is paid  only until the tim e a law suit is filed. N o  
interest is paid w hile the law suit is pending. Thereafter, in terest is 
paid only from the date judgm en t is entered.

• Conclusions that may be drawn from this information:

♦ The m ajority o f  the above-listed states do not pay interest on contract 
claims from the date a claim is first filed w ith the agency.

♦ A laska w ould jo in  a distinct m inority  o f  states i f  it enacted SB 152 or H B 
235 and started paying interest on contract claim s from the date a claim  is 
first filed w ith the agency.

• Policy reasons for not paying interest from the date a claim is first filed.

♦ D oing so w ould increase contract claim s, as contractors w ould  feel 
com pelled to claim  on every' conceivable item  to  try' to get in terest o r to 
create pressure on the departm ents to accept their version o f  facts and pay' 
their claims.

♦ B ecause o f  increased claim s, contracts w ill be m ore difficu lt to 
adm inister; p ro ject personnel m ay spend m ore tim e evaluating claim s 
than getting the jo b  done.

♦ AS 36.30 functions as an alternative dispute resolution m echanism  and 
w as enacted by the legislature to  provide an out-of-court m eans o f  
settling disputes. W ith interest running on claim s, settlem ent discussions 
m ay becom e m ore com plicated and m ore litigious. M ost claim s arc 
currently resolved am icably by the departm ent and contractors; adding a

The H onorable Jerry W ard
A pril 26, 2001
Page 3
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litigious elem ent o f  in terest to  th e  process w ill no t assist in the 
process.

D G :pvp:css

E nclosures

cc: Senator John C ow dery
M ike A bbott, O ffice o f  the G overnor
V ein  Jones, C h ie f P rocurem ent O fficer, D epartm ent o f  A dm inistration 
C hrystal Smith, L egislative L iaison, D epartm ent o f  Law  
D eborah  Bchr, Legislation A ttorney, D epartm ent o f  Law

Sincerely yours,

B R U C E  M . B O TELH O  
A TTO

By:
D oug  G ardner 
A ssistan t A ttorney General




