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Testimony before Serial Judiciary Committee
June 13, 2002
G. Nanette Thompson, Chair RCA

Thank you for the opportunity to testify before this committee on the issue
of reauthorization of the Regulatory Commission of Alaska. | am Nan Thompson,
the Chair of that agency and | am appearing here today with the other
Commissioners; Patricia DeMarco, Will Abbott, Bernie Smith and Jim
Strandberg. We are all available to answer questions, and they may have
comments to offer individually also. You have heard anecdotal information form

several utilities. We urge you to carefully consider the agency's record.

The agency has done a great job of working its way out of the mess we
inherited from the APUC in 1999. Many of you were in the legislature and
participated actively ' the effort in 1999 to abolish the APUC, and create a new
agency, empowered with new tools and the directive to do its job better. In
response to complaints from industry in the late 90's, the National Regulatory
Research Institute, an organization that supports the work of state regulatory
commissions nationwide, was hired to visit the APUC, analyze its operations anci
recent improvements. A year after the recommendations were completed, the
agency had taken no action to implement them and the legislature stepped in.
The position of executive director was eliminated; A public advocacy section was
created. The commission was empowered to hire whatever kind of support it
needed to resolve cases more effectively. A management information system
was funded. The Chair was given administrative authority over the agency’s
operations. All of these changes were in response to specific problems identified
with the agency's operations.

It was not a sunset year for the APUC. The legislature has power in any
year to review the operations of any state agency and change its enabling statute
as necessary.

We invited NRRI back in February 2000 to see if the problems they

identified in 1998 were addressee by the legislature's changes to the enabling



statute, and the resulting commission. The answer was yes. | have copies of
their report available for members of the committee. They found that “[E]Jach of
the areas identified in the first review as being in need of attention has
experienced substantial improvements.” An impartial body, with expertise in the
operations of utility regulatory agencies and experience with the problems the
APUC had found that the agency was back on track.

NRRI identified several areas of potential future concerns, and we have
followed up on their recommendations. We invited them back to facilitate the
development of a new mission statement for the agency. They are invited back
again this summer to provide leadership and management training to the staff
section heads. We would be happy to invite them back again to analyze and
recommendations on some of the issues raised during these hearings, like
bringing back an executive director, and looking for more ways to reduce the
agency’s caseload.

You have heard anecdotal stories about particular cases that have been
portrayed as examples of the RCA operating poorly. We can and will address
the specific cases referenced in yesterday's testimony. |would aiso like to share
with the committee how the agency handles its workload.

In 1999 when we walked in the door there were more than 500 open dockets.
Many had languished without action for years. We set about the task | called
"triage.” Each commissioner got an equal share of that caseload with the
directive to analyze th« case and figure out what needed to be done to move it
forward. This was a daunting task. Each of us had to work our way through
sometime a file, sometimes a file cabinet full of agency record on the case to
understand it. Commissioner Abbott referred to this process as being forced to
take a drink of water from a fire hose.

There was no uniform, agency-wide method for tracking Tilings with the
agency. Shortly after we began, | unca.tl.ed a few hundred more cases, and
instituted a system to keep track of all of the agency’s work that would allow
everyone within the agency easy access to the list of open cases and who within

the agency was responsible for each filing.



The agency caseload is now less than 400. From over 700 cases, we
have worked our way down lo less than 400. It has been a substantial challenge
to keep abreast of and adequately process current filings (which average about
450 a month), while slowing working our way through the old dockets. This
change in the agency's caseload represents a strong commitment to accomplish
the directive of cleaning up the backlog that the legislature gave us in 1999.
Evidence of that accomplishment is found by looking at the number of
substantive orders the agency has issued each year. That number has more
than doubled. | have a chart that graphically demonstrates this accomplishment.
All of those orders are available to the public on our website, another change
instituted by the RCA. If you have not had the opportunity to visit our website, |
encourage you to do so. It a useful tool to inform the public and allow them
access to our process and information filed with us.

One of our important responsibilities is to review tariff changes for
economically regulated utilities. Any change to the rates or terms of service must
be approved by the RCA. Last year we received 576 such filings. Eighty-five
percent of those were resolved within 45 days. Within that 45 day period, the
public was notified of the change, staff analyzed the proposed filing and
discussed questions with the utility, comments were reviewed, the proposal was
reviewed and voted on by the five commissioners and an order was issued. The
remaining filings were suspended for further investigation. Filings can be
suspended if they raise significant issues that cannot be adequately analyzed in
45 days, for example a large utility’s request for a rate increase, or if the
comments filed suggest the need for a hearing or further proceeding to build ?.i
adequate record for decision.

Another important responsibility is handling consumer complaints. We
receive an average of more than 600 a year. Our role is to investigate by
contacting the utility, looking at the relevant law and tariff provisions and working
to resolve the complaint. The legislative auditor looked at ou mprocess and the

volume of filings and found that “the agency is quite responsive to consumer



complaints.” Of those more than 600 complaints, most are resolved within 15
days. | have a chart that illustrates our track record.

The next chart | want to show you divides the number of complaints by
industry. More than 80% of the consumer complaints we get are from
telecommunications consumers. Soon after Congress decided there should be
competition in that industry in 1996, the agency saw a dramatic increase in
complaints. This illustrates how the agency’s role changes in competitive
markets. We have regulations that expedite the process for approving changes
in the rates and terms of service offered in competitive markets. We spend less
time monitoring their prices when consumers have real choices and more time
addressing the consequences for consumers of competitive markets.

The RCA is a referee. We do not make the laws, we apply them. It is our
job to implement the directives reflected in the work of this legislature and
Congress that we get in the i“rm of laws. We make sure that those laws are fairly
applied. In that process there are winners and losers. Utilities and consumers
are not always happy with the results. OurjV) is to make good decisions based
on the information presented to the agency that are consistent with the law. Most
of the companies we regulate would agree with what Ms. Caitlin from ATT
Alascom said yesterday. They do not always like the result, but they need a
referee to make a decision and they believe we have been doing a good job as a
referee. Some of those companies testified in the House proceedings, many are
sitting in the audience of these hearings, and others have written letters of
support.

| have a group of those letters to give you. Some of the letters are from
folks who could not come to testify, including Bill Nugent, the President of
NARUC, Dave Wirick of the NRRI and Kathleen Abernathy, a current FCC
commissioner. Others are from industry, large utilities like Enstar and Waste
Management, Inc., and smaller ones like TelAlaska and Colville, Inc. The most
extraordinary letter in the packet from my perspective is the one signed by 18
attorneys and consultants that regularly appear in front of us. It still amazes me

that this group of people, who spend their lives disagreeing with each other in our



hearing room all agreed on one thing and signed one letter urging the agency’s
reauthorization.

The epic battles in the electric and phone industries were waged before
there was an RCA, and will continue long after us. The public needs us to make
sure that their interests are protected while these businesses wrestle with their
competitors and would-be competitors. Small utilities need us to make sure their
interests are heard in the face of the larger players in the lield. We are the
agency with the expertise to understand what the utilities are fighting about and
why, and make sure it is a fair fight. Any effort to eliminate the agency because
you have lost a round of the fight is like killing the referee because he ruled
against you. |don't think any of us would like to watch the bloody battle that
would ensue with a referee.

If any utility does not like one of our decisions, they have a remedy in the
current process. They can ask for reconsideration, and all five commissioners
will read the record and make a decision based on what the previous panel saw,
and any additional information filed. Our decisions on reconsideration are due
within 30 days.

If the utility still thinks that we misapplied the law, they can appeal to the
courts. The courts have reviewed ten of the RCA's decisions. In nine out of
cases that our decisions have been reviewed our decision was affirmed. That
means that in nine out of ten cases we correctly applied the law. Mr. Furchott-
Roth stated yesterday that you judge our effectiveness by the standard of
administrative liberty. He explained that administrative liberty was consistently
and fairly applying the law. We meet that test.

Our process has improved and will continue to do so. The way we
operate, as an agency is fundamentally different than how the APUC operated.
The filings are transmitted and shared electronically. The bottlenecks in issuing
orders have been addressed by changes in the process designed to improve the
quantity and quality of our orders. With the elimination of the executive director
position, section heads have more responsibility and opportunity to develop

professionally. We have emphasized training and encouraged supervisors to



address and identify specific needs. Consolidation of the administrative functions
in the chair has enabled the other commissioners to focus on the substantive
work of the agency, and allowed clearer direction for staff.

We have used the tools given us by the legislature effectively. We
adopted regulations to put a dispute resolution process with strict deadlines into
place to resolve disputes between telecommunications carriers. We have actively
encouraged utilities to work with each other to resolve disputes and avoid the
expense and delay of litigation. Chugach Electric is to be commended for
resolving a longstanding dispute with its wholesale customers by agreeing to the
recommendation of an impartial expert they jointly hired. GVEA, whose rates
had not been reviewed for 18 years, faced a monumental task in preparing its
filings. They successfully settled their case with the PAS shortly before the
hearing was to begin. We encourage parties to actively work to resolve disputes
themselves.

The agency process will always be a work in progress. As the markets we
regulate, wc need to change in response. We have actively sought input from
industry in the bench and bar conferences noted by Mr. Yould yesterday. We will
continue that effort, and can assign more time to that process if the result of this
process is agreement that the commission needs to spend more time on process
and less on doing cases. The balance we have struck is based on the legislative
priority to clean up the backlog. Our efforts there have been largely successful.
If the committee wants specific issues addressed, we can invite NRRI to return.
Review of the agency by representatives of companies with filings pending
before the commission for decision would be awkward and inappropriate. We are
different than the private sector because we do not have the same control over
our workload. We do what the legislature through statute, and the utilities,
through their filings, direct. In order to be most useful, an impartial expert that is
familiar with our mission and has knowledge of how comparable agencies

operate nationwide should do a review.



Our process is designed to produce fair, reasoned decisions.
Because the committee has heard testimony that our process takes too long in
some cases, |would like to explain what that process is to give you a context
from which you can evaluate those concerns. When we adjudicate disputed
cases, we act as a court. Parties have due process rights designed to insure that
our decisions are fair. Interested parties have the opportunity to participate by
attending hearings and filing comments. We make our decisions based on facts
that are in the record that all parties have access to. We do not discuss open
dockets with anyone other than staff and each other in any setting that all parties
are not a part of.

We make all of our decisions as a group. The commissioners meet
weekly to discuss cases that are ripe for decision. The docket managers are
responsible for putting the cases on the calendar, and presenting the case for
discussion. We openly debate the results. Staff is present if necessary to answer
questions and the attorney general is present to answer questions about whether
the proposed result is consistent with the laws we operate under. This is a good
process that allows us to each bring our individual backgrounds to bear to
resolve the difficult issues we face.

After the discussion, the panel members vote, and a drafting assignment
is made. Commissioners draft orders or staff and all edited by the paralegals
and attorney. They are circulated, and each panel member decides if they agree
or not. Sometimes commissioners change their minds when they see the draft.
Any commissioner that does not agree with the individual result is free to write a
dissenting opinion, his process works to effectively to render group decisions.

The RCA expire on June 30, 2003 if not renewed. That's what the
statute says. It goes onto say that "Upon termination the commission shall
continue in existence until June 30 of the next succeeding year for the purpose of
concluding its affairs."

The Department of Law interprets the law for state agencies. In a June
21,1994 opinion that | have provided you with a copy of, the AG opines that we

have the responsibility to prepare to close our doors at the end of the year. We



must prioritize our caseload, and determine how to best allocate our resources
during the final year, as we lose staff who seek more stable employment, we will
need to readjust our priorities. | wrote a letter to Senator Taylor last month
explaining the agency’s approach that | have also provided you with copies of.
We will do the best job we can with the resources we have. Even if the
legislature and governor come back in January to reauthorize the agency,
damage will have been done. We will be unable to stay on top of our current
caseload and transition our responsibilities tr -her agencies.

In conclusion, |would like this comm  a to consider the vital role that
the RCA plays in creating a stable business environment and protecting the
interests of utility consumers. The legislature does not need to terminate the
agency in order to reform it. As is did in 1999 when the agency was not under
sunset review, we as an administrative agency are subject to whatever legislative
changes are effected.

The RCA is 100% funded by the Regulatory Cost Charge. When our
programs are transferred to other state agencies during and after the wind down
year, they will need general fund support.

The RCA plays a vital role in making universal service funding available to
telecommunications carriers that serve high cost areas. Without the RCA, tfnse
companies face uncertainty as the FCC defines a new process to handle their
applications. Delay of this vital source of revenue could be very harmful to these
companies.

Our ability to move forward on regulatory dockets would be impaired. A
plan to conclude the agency’s business by the end of the year is not lively to
include time spent working to adopt regulations there will be no agency to
enforce.

As a referee we will be disabled, and consumers and companies will be
forced to resort to the courts where solutions come more slowly and at a greater
price.

The RCA has accomplished the legislature’s prime objective in 1999, to

clear up ihe backlog and get the agency functioning more efficiently. The



caseload has been dramatically reduced during the last three years, while coping
with a steady stream of new filings. We will continue to work with industry
representatives on our process, recognizing that the agency must continue to

change as the industries that we regulate change.






RCA Decisions

Substantive Decisions

Procedural Orders

FY97
FYos FY90 o .

The RCA focuses on decision-making.
More substantive orders are issued than procedural orders.

Source: Regulatory Commission ofAlaska



P ace o fD ecisionsonRCAU tility R e q u e sts

to C hangeR ates o r T erm so fS ervice

Tariff Filings Processed Within 45 Days
Suspended for Further Investigation
Tariff Filings Withdrawn by Utility

Tariff Filings Pending at Year End

Tariff Filings Rejected

During FYOL there were 576 tariff filings submitted to the Commission. Of these, 475 were
processed routinely (generally within 45 days of receipt). Of the remaining filings, 63 were
suspended for further investigation, 1was rejected, 23 were withdrawn, and 14 were pending

at year end.

Source: Regulatory Commission ofAlaska



Consumer Complaints to RCA

The Regulatory Commission o fAlaska handled 643 complaints betweenJuly 1,
2001 and May 28, 2002

Types of Utilities Involved in Consumer

Complaints Filed with R CA

600
516

Source: Regulatory Commission ofAlaska



Consumer Complaints to RCA

The Regulatory Commission o fAlaska handled 643 complaints betweenJuly 1,
2001 and May 28, 2002

Telecom munications (516 complaints)

Electric (66 complaints)
Cleared in over

O ther Utilities (61 com plaints)

Cleared in over

30 Days (7) Cleared within
Cleared within 15 Days (52)
30 Days (2)

Source: Regulatory Commission ofAlaska
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Comments in support of reauthorization of the RCA

Packet Contents

Date From
6/10/2002 William M. Nugent, President/Nat. Assoc, of Reg. Commissioners
6/10/2002 David W. Wirick/National Regulatory Research Institute
6/6/2002 Jack Rhyner, CEO/TelAlaska
6/6/2002 Jim Rowe/Alaska Telephone Association
6/5/2002 Kathleen Q. Abernathy, Commissioner/FCC
5/23/2002 Kirk Duncan, Division Mgr/Waste Management of Alaska
5/17/2002 Henry P. Lang, P.E./Lang Consulting
5/17/2002 Don C. Schroer/Former APUC Chairman
5/14/2002 J. Jeffrey Mayhook, Esq.
5/10/2002 Attorneys & Consultants Who Practice Before the RCA (14)
5/10/2002 Mark Helmericks, President/Colville, Inc.
5/6/2002 Michael J. Felix, President/CEO - AT&T Alascom
5/3/2002 Anthony M. Izzo, President/ENSTAR Natural Gas
5/2/2002 Dana L. Tindall, Sr, Vice President/GCIl1
5/1/2002 Jim Rowe/Alaska Telephone Association

2/27/2002 Eric Yould, Executive Director/ARECA
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Narior.al Association of Regulatory Utility Commissioners

June 10,2002

Hon. Brian Porter, President
Alaska House of Representatives
716 West4* Avenue

Hon. Rick Halford, President
Alaska Senate

x°.0. Box 190
Chugiak, AK 99567 Anchorage, AK 99501
Fax 907 594-05<*9 Fax 907-269-0154

Dear Mr. Presidents:

We understand that you arc soon to decide in special session how and to what extent public resources
should be used to protect consumers” interests in utility matters. Vre hope you find the following
comments helpful as you decide whether or not to re-authorize the Regulatory Commission of Alaska.

In states and countries around the world, vital utility services (energy, telecommunications, and—in some
cases— water) are provided Iy a unique mix of monopoly and competitive providers.

Where the state has granted monopoly status to one or more providers, legislatures—recognizing that
unchecked monopolies might overprice their services or underservc their customers—established
commissions to ensure quality service at rates which arc just and reasonable to shareholders and investors
aswell as to customers. Such rates should provide financial returns sufficient to attract needed capital
and incent proper management behavior, while preventing providers from exploiting their monopoly (or

dominant) positions.

While some utility services (water systems and electricity transmission and distribution systems) seem
likely to continue as monopolies, new technology is making it possible for formerly monopoly activities
(electricity generation and telecommunications) to be opened to competition. As these markets develop,
their prices often reflect uncertainty or inappropriate manipulative behavior (e.g., Enron in the California
market). Regulators, as authorized by legislatures, write market rules that help wring uncertainty from
those markets, lowering prices and enabling customers to choose effectively among potentially complex
alternatives. Working with the regulated utilities, many utility commissions have devised reasonable but
strict service quality standards to ensure customers get what they pay for.

In addition, legislatures across the country and around the world arc directing utility commissions to
protect consumers from “slamming" (the switching of customers from one supplier to another without the
customers’ knowledge), "bait and switch" pricing practices, Bnd other consumer abuses.

In a country of 280 million people it is unlikely that distant Federal agencies will provide any significant
protection against unfair rates, poor utility services, or abusive treatment of individual consumers.
Indeed, in moving to open the telecommunications industry to competition (the Telecommunications Act
of 1996), Federal lawmakers placed many detailed, case-specific responsibilities on state regulatory
authorities because Federal agencies did not have the capacity to handle the extraordinary volume of
statc-spccific matters in accommodating expanded competitive opportunities.

1)01 Vermont Avenue, NWV, Suite 200, VVuhington [1.C. 20005 « 202.898.2200 « 202.898.2213/* . bttp://wxw.ninic.org
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For more than a century, regulatory commissions in the U.S. and in scores of countries abroad have
ensured consumer access to quality utility services at fair rates. Administering laws written by
legislatures, the commissions have helped create conditions in which utilities have prospered. As
competition comes to the utility industry’, experienced regulatory bodies arc an effecrive tool by which
lawmakers can continue to protect their constituents and their states” economics.

Ifwe can provide you with additional information or be of any other service, please do not hesitate to
contact me at 207.287.3831 or Charles Gray, NARUC’s Executive Director at 202.898.2208.

Sincerely,

William M. Nugent, President
NARUC



JUN. 12.2002  2:33PM NARUC NO. 4636 P. 2

NARUC PRESIDENT LETTBR TO ALASKA LEGISLATORS CONSIDERING WHETHER TO
EXTEND THE CHARTER OF THE ALASKA COMMISSION EMPHASIZES IMPORTANCE OF

STATE AC-MCY OVERSIGHT

Contact: Brad Ramsay 202.898.2207 or jramaay®narue.org

WASHINGTON, D.C. June 10, 2002 - Today, the President of the
National Association of Regulatory Utility Commissioners, Maine
Commissioner William M. Nugent, sent a letter to key legislators in
Alaska describing how state utility regulators work to "ensure quality
service at rates which are ju3t and reasonable to shareholders and
investors as well ao to customers." The Alaskan legislature has elated
a hearing this Wednesday on whether to re-authorize the Regulatory
Commission of Alaska.

According to President Nugent:

"Administering laws written by legislatureo, the commissions have
helped create conditions in which utilities have prospered. As
competition comes to the utility industry, experienced regulatory
bodies are an effective tool by which lawmakers can continue to protect
their constituents and their states* economies.... Working with the
regulated utilities, many utility commissions have devised reasonable
but Btrict service quality standards to ensure customers get what they

pay for."

The National Association of Regulatory Utility Commissioners is a non-
profit organization founded in 1689. Its members include the
governmental agencies that are engaged in the regulation of utilities
and carriers in the fifty States, the District of Columbia, Puerto Rico
and the Virgin IslandB. NARUC's member agencies regulate
telecommunications, energy, and water utilities. NARUC represents the
interests of State public utility commissions before the three branches
of the Federal government and the Independent Federal agencies.
Additionally, NARUC files briefs and pleadings before the U.S. Supreme
Court and other Federal courts in support of State utility commission
interests. NARUC also provides the Executive Branch with policy
proposals and works with the Departments on the formulation of
regulatory policies. NARUC works closely with the Federal Energy
Regulatory Commission, the Federal Communicationa Commission, and the
Nuclear Regulatory Commissioner, the Securities and Exchange Commission
and the Federal Trade Commisoion to enoure the State peropective is
conoidered in their proceedings.

The National Association of Regulatory Utility Commissioners
1101 Vermont Avenue NW Suite 2000
Washington, D C. 20005

Phcnei 202.098.2200
Fax: 202.09B.2213
Webpage: www.naruc.org

##t#
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The NationalRegulatory Research In stitute

1080 Carmack Road
Columbus, O«hio 43210-1002

Phone: 614/292-9404
PAX: 614/292-7196

UNIVESIS

June 10, 2002
Representative Brian Porter j
3430 Fordham Drive 1

Anchorage, AK 99508
Dear Representative Porter.

In the summer of 1998, | was asked by the Alaska Public Utilities Commission to
conduct a review of its organization and operations in advance of the upcoming sunset
review of the Commission. Dr. Douglas N. Jones and Dr. Vivian Witkind Davis assisted
with that review, which resulted in a report to the Commission in October 1998.

In our review, we found a Commission in substantial disarray and identified a fear
that the agency could not continue to perform its functions without real reform. The
backlog of cases was substantial, orders took an excessive amount of timp and were
Judged as poorly written, and morale was poor. We suggested that improvements were
most required In interpersonal relations, timeliness of Commission action, the quality
and speed of orders, handling of consumer complaints, and Information systems.

With our report In hand the Alaska Legislature took the extraordinary, but
probably necessary, step of abolishing the Public Utilities Commission and establishing
the Regulatory Commission of Alaska.

In 2000, the Chair of the RCA asked me to review the new agency smake
recommendations, and determine whether or not improvements had been made. My
report, which was issued in June 2000, found subslantial improvement in pach of the
areas identified in the fiu. .eport a: needing attention. | found that the RCA was
functioning at a very high level of energy and competence. Those interviewed for the
second report, which included external stakeholders, provided nearly unanimous
support for the work of and prospects for the RCA.

Over the past several years, | have worked onsite with more than 30 state
regulatory commissions around the nation. As might be expected, they function at
differing levels of effectiveness and efficiency. | regard the RCA to be one of tho most
professional and hard-working.

Estublishet! by the National Association of Regulatory Utility Commissioners at The Ohio Stole University' In 1976
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Page Two

Most of the public utility regulatory commissions around the nation have been in
existence for nearly 100 years. We have learned that public utility regulatipn is a
process, not an event. In every state, there are times when some interest? are
disappointed with commission action. What matters, however, is the long-term ability of
the commission to create a balance among the stakeholders involved. Even those who
might disagree with single commission actions are advantaged by a stable regulatory
agency. | have no doubt that over the long term the citizens of Alaska will be well
served by the RCA.

In the process of conducting my two examinations, | have developed great
affection for the citizens, the public servants, and, of course, the natural beauty of the

State of Alaska. |would be pleased to assist your decision-making process in any way
that | can.

Sincerely,

David W. Wirick



r.enuthorizanon of the Regulatory Commission of Alaska (RCA)

lon

Subject: Reauthorization of the Regulatory Commission of Alaska (RCA)
Date: Fri, 7 Jun 2002 11:38:54 -0800
From: e_anderson@telalaska.com
To: nanette_thompson@rca.state.al:.us
CC: Senator_Robin_Taylor@legis.state.ak.us, Senator_Dave_Donley@ legis.state.ak.us,

Senator_John_Cowdery@ legis.state.ak.us, Senator_Gene_Therriault@legis.state.ak.us,

Senator_Johnny_Ellis@legis.state.ak.us

Commissioner Thompson and Senate Judiciary Committee members:

A hard copy of the following letter will be mailed to you next week.

Sincerely,

Everette Anderson
Administrative O ffice Manager
TelAlaska

June 6, 2002

The Honorable Robin Taylor, Chair
Senate Judiciary Committee
Alr«ka State Legislature

Stc.ee Capital, MS 301

Juneau, AK 99801-1182

Re: Reauthorization of the Regulatory Commission of Alaska (RCA).

Dear Senator Taylor:

When we met in March, | expressed my concerns and my unequivocal support
for the reauthorization of the Regulatory Commission of Alaska (RCA) for
two major reasons: the loss of full and timely receipt of Universal Service

Fund support for affordable telephone service and the possible derailment
of an effort to address staff issues that have inhibited the performance of
the RCA and its predecessor, the Alaska Public U tilities Commission (APUC).
For the telephone industry, a primary concern is certification to receive
Universal Service Support (USF). The state regulatory body must certify
each local telephone company as an eligible telecommunications carrier

annually to receive USF. This year, for Alaska, USF was nearly $75
million. These funds are applied directly to the cost of providing local
service and are the only reason local rates remain affordable in high cost
areas. With the exception of Anchorage, every other community in the State
of Alaska benefits from these funds. W ithout these funds, it is quite
likely that there would be no affordable phone service outside Anchorage,
Fairbanks and Juneau. Without a state regulatory body to certify the local
telephone companies, we would have to individually apply to the FCC for
certification. This process could well jeopardize part or all of this
funding.

Additionally, tnere are two organizations, the Alaska Exchange Carriers
Association (AECA) and the Alaska Universal Service Administrative Company
(AUSAC), whose continued operation and administration may be called into
guestion if the state regulatory body goes into wind-down. W hile these
organizations are private nonprofit corporations, the courts have
nevertheless ruled that they are extensions of the state regulatory body.

AECA administers the collection and distribution of $30 million per year in
access charges, again for the small telephone companies outside of
Anchorage, Fairbanks and Juneau. AUSAC administers the collection and
distribution of $1.9 million in state wuniversal service funding (AUSF)
which pays for "life line and link up" programs for low income households

6/7/2002 2:20 PM
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throughout the state. It is not clear how these organizations would
function without a state regulatory body or what their legal obligations
are within the frame work of a wind-down year. The uncertainty and

possible icyul entanglement again places a sizable portion of the small
telephone companies' revenues and continued service to low income

households at risk.

In RCA Chair Thompson's May 20th letter to you she provided a laundry lis't

of her legal obligations once the agency enters a wind-down year. There
are two items which are especially disturbing. Chair Thompson, at the very
least, places in question whether or not the RCA w ill have the resources
available to conduct the USF certification in 2002. Timing is critical,

there are no second chances if we must apply directly to the FCC. We must
have as much lead time as possible with the as yet unknown FCC processes.

The other issue that concerns me as a rural provider is the cessation of
work on regulation dockets. In my opinion, an extensive part of the
problem with the APUC and now the RCA, is with the "staff" and how it
functions. During the Second Session of the Twenty-Second Legislature,
Chair Thompson testified before several Committees that she would deal with
this problem through regulation for the Public Advocacy Section of the

Commission. True to her word, the RCA opened Docket R-02-2 by the end of
May. W hile it is never certain that any agency will truly reform itself
from within, the opening of this docket at least provides for that
opportunity in this case. If the RCA is not reauthorized and goes into a
wind-down year, all work on this docket w ill cease; thus, delaying the
resolution of what truly has been the fundamental underlying problem of the
state regulatory body for 20 years or more. The creationof a new

commission by the next Governor and Legislature, presuming a new slate of
commissioners, could delay resolution of this problem for several more

years.

This letter is intended to restate my strong support for reauthorization of
the RCA because of the risk its disruption carries for rural Alaskans and

the companies that serve their communications needs. Dissolution and the
interim wind-down of the agency threatens Universal Service Support.

W ithout that support it is quite likely that there will be no affordable
phone service available outside of Anchorage, Juneau and Fairbanks.

C ertification of companies to receive USF support will transfer to the FCC
through lengthy and obscure procedures that will certainly stall and

probably reduce available funds. An additional concern is derailing the RCA
Chair's effort to address the underlying staff problem through an existing
docket. This issue is long overdue for attention and | fearthat it will
languish during the wind-down.

I understand that an old Attorney General's opinion was floated during the
legislative session, that the regulatory body could conduct business as

usual in a wind-down year, on the premise that we have been through all of
this before and it is not a major concern. Let me point out that it is
obvious Chair Thompson does not subscribe to that opinion. When the APUC
went through wind-down, state commissions had not been giventhe
responsibility to certify eligibility to receive USF support. For reasons
that | am unaware of, at that time no one had considered the question of

AECA and AUSAC continued operation.

My concern is that in order to make whatever gains you intend, harm w ill
result in fundamental areas that affect communications services in rural
Alaska and the companies providing those services. | urge you to reconsider
your position and support efforts to reauthorize the PCA.

Sincerely,

Jack i'hyner, CEO
TelAla. a
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201 E. 56th, Suite 114
Anchorage, AK 99518

Stjve Hamien 907)563-4
President . ;
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Jane 6,2002

Senator Robin Taylor
Alaska State Legislature
State Capitol

Juneau, Alaska 99801

RE: Judiciary Committee Hearing

Dear Senator Taylor.

Thank you for scheduling Senate Judiciary Committee hearings to consider reauthorization of
the Regulatory Commission of Alaska. *W ¢ concur wiithxemarks attributed to you in the Anchorage
Daily News on May 10, that this discussion should take.place in apublicfomm. We look forward to
participating in this process nextweek. A number ofrepresentatives of member companies have
indicated interest in sharing their thoughts with the committee and, hopefully, addressing some of
their concerns that have delayed reauthorization. ¢ ...

As I mentioned in aprevious letter to you, funding for rural telecommunications is very
dependent upon universal service fimd support.which permits companies to offer local service at
affordable rates. Dependentnpon annual certification-from the state commission to the FCC, Alaska
residents received the benefit of nearly $75 millioh in high cost support this year.

While appreciating the legislative oversight of state agenciesThrough the sunset review
process, we also recognize diat even this safeguard docs not come without a dollar- cost to the state and
industry and that cost is, at Last, borne by the customer. A public utility commission is absolutely
necessary for Alaska and a “wind down” year preceding the empaneling o fa new commission is even
more burdensome. L e

Moreover, the learning curve for new utility commission members is steep. When the current
commissioners were confirmed three years ago, they faced a daunting educational challenge of
coming up to speed on issues of telecommunications, power, pipeline, refuse, and water and sewer.
After ayearand ahalfor two years, wc began to sec significant improvement in their understanding
of the complexity of the telecommunications issues. Our customers paid for much of that education
and citizens of Alaska paid for all ofit. We do not want to waste that investment by underestimating

the value of experience.
Before closing, I'd like to mention a finai attribute thatis rarely present in any state

commission. RCA ChairNan Thompson is the State Chair of the Federal-State Joint Board on
Universal Service. That is the most influential non-fcderal position on national telecommunications
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policy matters for rural Alaskans. Wewill  Save access to the State Chairwhen that person is from

Florida or Illinois or Missouri, but wc have it now. _
Thank you for permitting tne to share some of these thoughts wath you. | look forward to
seeing you next week.

Best Regards,

cl\dlasttcheede
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*\vd: RCA Sunset]

Subject:
Date:
From:

Organization:
To:

%

Bob called to say he was copying us on this email- 1 couldn"t tell from
the addresses how many people were copied. So here it is and ignhore my

odd voicemail.

——————— Original Message --—————-

Subject: RCA Sunset

Date: Thu, 23 May 2002 17:46:11 -0500

From: "Lindquist, Robert” <RlindquistOwm.com>
To:

"""Senator_Alan_AustermanOlegis.state.ak.usl"<Senator_Alan_AustermanOlegis.state.ak.u
"""Senator_Ben_StevensOlegis.state.ak.us""'<Senator_Ben_StevensOlegis.state.ak .us>,
"""Senator_Bettye DavisOlegis.state.ak.us""'<Senator_Bettye Davis@legis.state.ak.us>,
"""Senator Dave Donlcy@legis.state.ak.us"'<Senator_Dave_DonleyOlegis.state.ak.us>,
""Senator”~DonnyJDIsonOlegis.state.ak.us"""<Senator_Donny OlsonOlegis.state.ak.us>,
"*"Senator_Gary Wilken@legis.state._ak.us™'<Senator_Gary_WilkenOlegis.state.ak.us>,

"*Senator_Gene_Therriault@legis.state._ak.us™ '<Senator_Gene_Therriault@legis.state.ak

""*Senator_Georgianna_LincolnOlegis.state.ak .us 1"<Senator_Gecrgianna_LincolnOlegis.st
""Senator_Jerry_WardOlegis.state.ak.us""<Senator_Jerry Ward@legis.state.ak.us>,
""*Senator_John_Cowdery@legio.state.ak.usl1"<Senator_John_CowderyOlegis.state.ak.us>,

"""Senator John_TorgersonOlegis.state.ak.us""'<Senator_John_TorgersonOlegis.state .ak.u
""Senator-Johnny_Ellis@legis.state_ak.us""'<Senator_Johnny EllisOlegis.state.ak .us>,
"*Senator Kim_EltonOlegis.state.ak.us 1"'<Senator_Kim_EltonOlegis.state.ak.us>,
""1Senator~Loren_Leman@legis.state.ak.us™'<Senator_Loren_LemanOlegis.state.ak.us>,
""Senator~Lyda_GreenOlegis.state.ak.us""'<Senator_Lyda GreenOlegis.state.ak .us>,

""Senator_Lyn.an_Hoffman@legis.state.ak .us""'<Senator_Lyman_HoffmanOlegis.state.ak .us>
""1Senator_Pete KellyOlegis.state.ak.us""<Senator_Pete_KellyOiegis.state.ak .us>,

"1senator_Randy_ PhillipsOlegis.state.ak.us""<Senator_Randy_ PhillipsOlegis.state.ak.u

""Senator_Rick_HalfordOlegis.state.ak.us""<Senator_Rick_HaifordOlegis.state.ak.us>,
"*Senator_Robin_TaylorOlegis.state.ak.us®"<Senator_Robin_TaylorOlegis.state.ak .us>

Dear Senators

I serve as Director of Regulatory Affairs for Waste Management of

Alaska, a

refuse company serving over 59,000 businesses and households throughout
the

state. Kirk Duncan, general manager of Waste Management®s Alaska
Division,

requested that 1 forward to each of you an e-mail sent to Senator
Halford on

Monday afternoon. This e-mail expressly sets out Waste Management®s
sentiments regarding re-authorization of the RCA.

I look forward tc hearing from any senate member to discuss further

Waste
Management®s position on this issue.

Robert K. Lindquist

Waste Management of Alaska
6301 Rosewood Street
Anchorage, AK 99518
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Tel? (907) 273-2754

Fax (866) 728-7336

Cell (907) 230-6466
*<znailto: rlindquistQwm. com>

The information contained in this e-mail message is privileged,
confidential

and protected from disclosure. If you are not the intended recipient,
any

dissemination, distribution or copying is strictly prohibited. IT you
think

that you have received this e-maiT message in error, please e-mail the
sender at rlindquist@vrm.com

<<Robert Lindquist .vcf»

Original Message————-—

From: Duncan, Kirk-Alaska

Sent: Monday, May 20, 2002 4:24 PM

To: "Senator_Rick Halfo"d@legis.state.ak.us"
Subject: RCA Sunset Review

Dear Senator,

Waste Management is a regulated refuse utility with district offices
throughout the state. We serve 59,000 residential and commercial
customers

from Nome to Ketchikan and from Fairbanks to Dutch Harbor, including
Anchorage, Mat-Su Borough, Kenai Peninsula Borough, Kodiak Island
Ecrough

and the City and Borough of Juneau. We advocate the re-authorization of

the
RCA. To do otherwise will severely hamper our ability to facilitate

tariff

revisions that are necessary to meet the changing demands of our 59,000
customers. Accordingly, in the strongest terms, Waste Management of
Alaska, Inc. 1is asking you and the Senate to work towards authorizing
the

RCA for another term.

Please feel free to distribute this email to other members of the Senate

or
your caucus. 1 look forward to hearing from you or other Senate members

should you have questions regarding our position.
Thanks,

Kirk Duncan

Division Manager

Waste agement of Alaska, Inc.
6301 Ru--wood Street

Anchorage, Alaska 99518

tel: (907) 273-2727
kduncan@wm.com

Director of Regulatory Compliance
Waste Management of Alaska

5/23/2002 3:12 PM
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Colville Incorporated

CgOM JI) mazee.

R 60 tEbanso

May 10, 2002

Senator Robin Taylor, Chairman, and Members of the Senate Judiciary Committee

Alaska State Senate
State Capitol, Room 30
Juneau, AK 99801-1182

Dear Senator Taylor and Members of the Judiciary Committee,

| manage Colville, Inc., a small solid waste company started b}( m familg over 20 years
ago. Colville is a ratepayer to a large municipal utifity run by the North Slope Borough.

Durin%_the past three years, since the Regulatory Commission of Alaska d(RCA) look over
regulation of utilities, Colville has had one case decided by the RCA, and we currently
have another case pending. Lhave found the RCA to be competent and responsible in
fulfilling their statutory mandate to requlate the providers of utility services and to protect
the interests o f the ratepaying public.

As you probably know, the RCA is self-funded hy user charges and does not impose a
burden on the general funds of the State of Alaska.

| understand that the legislation to continue the operation ofthe RCA is Tpending in your
committee. | nsk that you give the legislation favorable consideration. The

Commissioners are doing a good job in an area that is critical for the protection of the
public interest for all Alaskans.

Best wishes.

Mark Helmericks,
President

907) 659-3198 Office .
907) 529-5775 Cell / Voice Mail

cc. Members of the Alaska State Senate
Regulatory Commission of Alaska

Regulated hy the Alaska Publii* [IHlities CotlllIilffan
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Tin*Honorable Senator Robin Taylor
Stale Senate

Alaska Stale Capitol

Juneau, Alaska 99801-1J82

SUBJP.CI: HB 333 -REGULATORY COMMISSION Of ALASKA SUNSIIT BILL

[OxEHD B

AT&1 Alascom supports continuation of the RCA and urges you lo pass HB 333 out
of tlie Senate Judiciary Committee. Allowing* the RCA to _?o into the sunset "wind-
down" would seriously hamper its rcpulaiory activities. While we do not always agree
with the RCA rulings. the agency serves an important function.

In view of the economic winds of change blowing through the telecommunications
industry both nationally and in Alaska, wc will need to work with 1hc Commission
throng)y the regulatory Prpce_ss to resolve the problem of unequal regulation of
interexchange curriers ill this highly competitive market,

Thank you for your assistance and support.

Sincerely.

Michael 'l . helix
President/ChO

luer Wi Hoem
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Reauthorization of the Regulatory Commission of Alaska - HB 333 (Fin)

Re:
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Senator Robin Taylor
May 2,2002
Page 2 of 2

As the Legislature is now in the last two weeks of the session and the bill has one
more committee of referral, we would greatly appreciate an opi)ortumty to
participate in apublic hearing on HB 333 before it is too late for a bill to pass this

session.

If you do not plan on hearing and moving some version of HB 333, we would
appreciate your views as to why the RCA should go into "sunset .

Dana L. Tindall
Sr. Vice President
General Communication, Inc.
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201 E 56th, Suite 114
Anchorage, AK 99518

Steve Hamlen James Rowe
President E?\XO 90%65%2%8%% | e o
vwwww.aUskatd.on; jronvCelasketd.org

Mey 1,2002

Senator Robin Taylor
Alaska State Legislature
State Capitol

Juneau, Alaska 99801

RE: CSHB333 - RCA Sunset Bill

Dear Senator Taylor

As proposed legislation extending the sue set date and setting timelines for the Regulatory
Commission of Alaska is before the Senate Judiciary Committee, | thought yoo would be interested to know
why the Alaska Telephone Association has offered testimony before House committees in support o f HB333.

Funding for rural telecommunications is vciy dependent upon universal service support which permits
companies to offer local service at affordable rates. The fourteen members o f the Association all serve rural
communities and share in the nearly S75 million in high cost support earmarked for Alaska this year.
Anchorage customers receive no support from the fund. The $75 million estimate is based on projections filed
with the Federal Communications Commission by the Universal Service Administrative Company (Sec
attached).

Far arural telephone company to receive support from the universal service fund, the state regulatory
body must annually affirm to the FCC that the company is an Eligible Telecommunications Carrier and that it
is using universal service fund support for the intended purposes. |fthe necessary documentation is not filed
with the FCC on a time!}' basis, rural Alaskans will be denied the benefit o f universal service support;
affordable local telephone service. Your constituents - voters from Wrangell - will be among those impacted.

Addition'ny, all regulated utilities (electric, telephone, and water and sewer) will be subject to
antitrust lawsuits eacu time they make a tariffchange. Certainly local and long distance telephone utilities will
be in court fighting over amended access charge tariffs. You can see why we need a regulatory body and why
we don’twant the commission to go into a “wind down” year.

Thank yon for your attention. Ifyou have questions about this, I’d be happy to speak with you or
meet with yon in Juneau.

Sincerely,

Jim Rowe

Attachment FCC Estimate USF by State (12/18/01)
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& PUBLIC NOTICE

Federal Communications Commission NeawMHaInfamstion 22/ 4160500
45 12+SL W SR D
Washington, D-C. 20554 :
g tama‘cﬂdﬁh%%
DA 01-2927

December 18, 2001

COMMON CARRIER BUREAU RELEASES ESTIMATED
STATE-BY-STATE HIGH-COST UNIVERSAL SERVICE SUPPORT
AMOUNTS FOR NON-RURAL CARRIERS FOR 2002

CC Docket No. 96-45

Tcxby the Bureau released an order adopting updated line count input values for the new high-
cost universal service support mechanism for non-rural carriers for purposes o f calculating and targeting
support amounts for die year 2002." Specifically, the Bureau adopted updated line count data for use in
the universal service cost model to estimate non-rural carriers' forward-looking economic costs of
providing the services supported by the federal high-cost mechanism, consistent with the framework
established in the Twentieth Reconsideration Order and the 200J Lin?Counts Update Order? Support
amounts will continue to be adjusted each quarter to account for line growth based on the wire center line
count HAta reported quarterly by non-rural carriers.1 In addition, wc update the company-specific data
used in the model to calculate investment in general support facilities and swhching costs.

The spreadsheet attached to this Public Notice shows estimated stato-by-sotc support amounts
based on the revised cost estimates generated by the model using as input values year-end 2000 line count
data filed by non-rural carrierson July 31,2001. The Turbo-Pascal version of the cost model used to
generate these estimates is posted on the Commission’s web site at (wwtv.fcc.gov.gov/cch/apd/hcpm).
The non-rural support estimates were adjusted to reflect the quarterly line counts filed by non-rural
earners on September 30.2001. The attached spreadsheet also shows annualized inr-rim hold-harmless,
long term support, and interstate access support for non-rural carriers, as well as support amounts for rural
carriers, based on projections for tire first quarter of the year 2002 filed by the Universal Service
Administrative Company (USAC) on November 2,2001.4 For further information regarding this Public
Notice, please contact Katie King or Tom Buckley at (202) 418-7400.

1Federal-Suue Joint Board on Universal Service, Order, CC Docker No. 96-45, Da 0 1-2928 (Com. Car. Bur. rel.
December 18.2001) {2002 Line Counts Update Order).

' See Federal-State Joint Board on Universal Service; CC Docket No. 96-45, Twentieth Order on Reconsideration,

f CC 00-126 (reL April 7,2000) {T”mtietfi Reconsideration Order)] Federal-State Joint Board on Universal
Service, CC Docket No. 96-45, Order, 15 FCC Red 23960 (Com, Car. Bur. 2000) {2001 Line Counts Update Order).

32001Line Counts Update Order, 15 FCC Red at 23964, para. 10.

*USAC files quarterly projections with the Comtnisrioo for the high-con and other universal service programs,
which the Bureau then makes available on the Commission’s Web site at

htm-J.Avvrw.fcc.gov/cch/universal servictynnartcr.html. The interim hold-harmless amounts on the attached .
spreadsheet i eve been acjusted to reflect the phase-down adopted by the Commission. See Federal-State Joint
Board on Universal Service, CC Docket No. 96-45, Thirteenth Report and Order and Further Notice of Proposed
Rulemaking. FCC 00-428 (rel, December 8.2000).
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ARECA

Alaska's Electric Association

“Electric Service for 556.000 Alaskjns"
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SUMMARY OF: A Special Report on the Regulatory Commission of Alaska,
Sunset Review, November 28, 2001.

PURPOSE OF THE REPORT

In accordance with Title 24 and Title 44 of the Alaska Statutes (sunset
legislation), we have reviewed the activities of the Regulatory Commission of
Alaska (RCA). The purpose of this audit was to determine if there is a
demonstrated public need for the continued existence of this commission and if it
has been operating in an efficient and effective manner.

Legislative intent requires consideration of this report during the legislative
oversight hearings to determine whether the Regulatory Commission of Alaska
should be reestablished. The law currently specifies that the commission will
terminate on June 30, 2002.

REPORT CONCLUSIONS

The Regulatory Commission of Alaska operates in a reasonably effective and
efficient manner and should continue to regulate public utilities and pipelines. We
believe that the public interest is being served by requiring public utilities ar d
pipelines to be certificated and economically regulated by the commission. The
regulatory process stabilizes the availability of utility services. Economic
regulation by the commission ensures that, despite the absence of competition,
utilities provide service at reasonable rates.

We recommend that Alaska Statute 44.66.010(a)(4) be amended to extend the
life of the Regulatory Commission of Alaska to June 30, 2006.

FINDINGS AND RECOMMENDATIONS

In our previous sunset audit, we made two recommendations. One of these
recommended that RCA utilize findings from a study by the National Regulatory
Research Institute. RCA has now reviewed the institute's report and responded to
its findings with a variety of improvements. We thus consider RCA to have fully
implemented this recommendation.

Lof3 6/11/2002 2:16 PM
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The other prior audit recommendation concerned the implementation of a
management information system with a number of components. This
recommendation was subsequently incorporated as a requirement within RCA's
enabling legislation.

At this time, most components of the management information system have been
substantially implemented on a piecemeal basis. However, we understand that
RCA expects to have a fully integrated system, including the employee time
tracking component mandated by statute, in operation by February 2002.

1. RCA should either require smaller water and sewer utilities to be certificated
or establish a meaningful exemption system bv regulation.

Alaska Statute 42.05.141(a)(1) empowers RCA to "regulate every public
utility engaged. .. in a utility business inside the state, except to the extent
exempted by AS 42.05.711." RCA's responsibility "to regulate” includes the
certification of water and sewer utilities.

We noted 65 water systems and 65 sewer systems that are operating
without RCA certification. Although the commission is generally aware of
them, it has taken no action.

RCA should more proactively protect the public by investigating the status of
new water and sewer systems as they come on line. The following options
are available:

o Commence enforcement actions to compel certification applications,

o Streamline the certification filing requirements for small utilities to better
reflect their operating environment. The data requirements may not
need to be as comprehensive for smaller utilities. This may be or-'1of
reasons for the reluctance of these utilities to apply for certification,

o0 Exempt certain classes of utilities from certification under AS
42.05.711(d). The criteria could include such factors as the community
size, number of customers, type of operating entity, and the system's
predominant funding source.

If RCA elects to streamline the filing requirements or exempt certain classes
of utilities, it should do so by regulation.

2. RCA should issue regulations that clarify use of its public advocacy section.

3. RCA's chair should ensure that the publication of notices of formal
proceedings is monitored.

Audit' Report 2002 Audit Legislative Audit
Ihm PDF Format * Report List Home Page
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Reviewed decisions made by the commission.
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O RGANIZATION AND FUNCTION

Regulator}’ Commission of Alaska

Members

G. Nanette Thompson, Chair
Term Expires July 2004
Bemic Smith

Term Expires July 2003
Patricia DeMarco

Term Expires July 2002
Will Abbott

Term Expires March 2007
Jim Strandberg

Term Expires July 2006
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F INDINGS AND RECOMMENDATION”
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or a utility servlce from aII or a portlon of this chapter if the comm|SS|on finds that the
exemption is |n the public interest.”
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1 Department of Commerce and Economic Development, Alaska Public Utilities Commission, audit control no. 08-1459-99

(December 23, 1998).
2Section 26 of ch. 25, SLA 1999 directs RCA to "evelop in management information system and make the system accessible to
the general public through the Internet for the purpose of tracking, sch - ding, and managing all dockets within the

commission.”
3AS 42.04.070(a)(2) directs RCA’s chair to "establish and implement a time management systemfor the commission."
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5A regulation is required under the Administrative Procedure Act for a standard that "affects the public or it used by the agency

in dealing with the public."

Sec AS 44.62.640(aX3).
6 For instance, submission of n brief, testimony, or comment, rather than lull formal participation -s a party, may oc adequate in

some cases.
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ANALYSIS OF PUBLIC NEEp
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" AOWVIRAIL ' TYPES OF UTILITIES INVOLVED IN
, e, ' ,,‘. » CONSUMER COMPLAINTS
A (w¥ai ()| ). w) FILED WITH RCA DURING FY 01

asy MYy, ) ‘W
X 'Iv [ o W) » (K]
Number  Percent

Telecommunications 549 80%
f ) ‘ v Electric 76 11%
.'m: 3 il L., Water / Sewer 18 3%
Refuse collection 14 2%
Natural Gas 22 3%
Cable Television 3 1%

Totals 682 100%

b
V)

The extent to which the board, commission, or agency program has been impeded or
enhanced by existing statutes, procedures, and practices that it has adopted, and any other
matter, including budgetary resource, andpersonnel matters.
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7These arc discussed later in this section of the report.



2002.

or agency has recommended statutory

commission

changes that are generally o fbenefit to the public interest.

The extent to which the board

commission, or agency has encouraged interested persons

to report to it concerning the effect ofits regulations and decisions on the effectiveness of

service, economy o fservice, and availability ofservice that it has provided.

The extent to which the board

8 Section 26 of ch. 25, SLA 1599 directs RCA to "develop its management information system and make the system accessible to

the general public through the Internet for the purpose of tracking, scheduling, and managing all dockets within the

commission."
9 Sec AS 42.06.230(b)(2).



EXHIBIT 2
RCA'S TIMELINESS
Ay IN CLEARING

]}/ CONSUMER COMPLAINTS
FILED IN FY 01

TELECOMMUNICATIONS
Within 15 days 2%
The extent to which the board, commission or agency 3’&2?'201(?;32 days 1%%
has elnc_ourageggubll_c participation in the making ofits 100%

regulations and decisions. ELECTRIC
Within 15 days 67%
Within 16-30 days 21%
Over 30 days 12%
100%
OTHER UTILITIES

J Within 15 days 82%
Within 16-30 days %
Over 30 days 1%

i el KOC AL
Wl BN s @ (R IY GENNY )

(U 'Q(C!i'll:

A i A
! |

The efficiency with which public inquiries or complaints regarding the activities of the
board, commission, or agency filed with it, with the department to which a board or
commission is administratively assigned, or with the Office ofthe Ombudsman have been
processed and resolved.

10Though the scope ofnvailable home page infonnaiion is exemplary, il remains lo be seen how frequently consumers will make
use of it RCA may wisli lo use home page statistical tools such as counters that register how many people visit RCA’s various

web site features.
1 For e-mail "courtesy” notices, it would be helpful to individual consumers if they could use customized requests that limit

notices to a particular utility provider or location of interest, rather than the current choice of all notices for a given utility type.
12 Under RCA's statutes and regulations, whether RCA orders public notification of a proceeding, and the specific method to be
used, is left to RCA's discretion to determine on a cnse-by-casc basis.
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The extent to which the board or commission which regulates entry into an occupation or

profession haspresented qualified applicants to serve the public.
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including affirmative action requirements,

The extent to which state personnel practices

or agency to its own activities and the

have been complied with by the board, commission

area o factivity or interest.

O (

1B Some of these cases include work originated by RCA'’s predecessor (the Alaska Public Utilities Commission), rurthcr appeals

to the Alaska Supreme Court arc pending in twoof the five superior court cases (including the reversal).

14 Since the prior sunset audit (December 1998), RCA has received applications to operate water or sewer systems from only

eight utilities.

5 Under RCA's enabling legislation, systems with at least 10 paying customers arc considered to be "utilities" for the purpose of

the operating certificate requirement.
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The extent to which statutory> regulatory, budgeting, or other changes are necessary>to
enable the agency, board, or commission to better serve the interests of the public and to

comply with thefactors enumerated in this subsection.
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Ib Under AS 42.05.254, RCA assesses utilities and pipelines aregulator)’ cost charge designed lo recoup its costs,
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December 26, 2001

Pat Davidson

Legislative Auditor

State of Alaska

Legislative Audit and Budget Committee
P. O. Box 113300

Juneau, Alaska 99811-3300

Re: Audit Control Number 08-20013-02
Response to Preliminary Audit Report / Regulatory Commission of Alaska

Dear Ms. Davidson:

The RCA appreciates the audit's conclusion that our agency operates in a
reasonably effective and efficient manner and should continue its mission for an
additional four years. We will implement the recommendations set out in

Management Letter No. 1
Recommendation No. 1

RCA should either require smaller water and sewer utilities to be certificated or
establish a meaningful exemption system by regulation.

We recognize that there are at least 130 uncertificated water and sewer systems
in this state. This issue was inherited from our predecessor agency and has
been exacerbated in recent years, as grant funding became available to
construct new water and sewer systems in rural Alaska. Applying for certification
has not been part of the process of establishing these new systems. We are
analyzing this problem to understand how to solve it, and expect to begin
implementing the solution within six months.

To address this problem, we need to coordinate with other state, local and
federal agencies and authorities. We have been working with them to understand
the RCA's role in assuring the future sustainability of these small water and
sewer utilities to properly gauge our level of regulatory oversight. We agree that



Response to Preliminary Audit Report
December 26, 2001
Page 20f3

our procedures should be standardized and made appropriate for utilities of this
size and nature. A staff working group within the RCA is actively working on this
matter.

After the streamlined procedures are available, we plan to notify all of the
uncertificated utilities of the certification requirement and provide them with
compliance information. If they do not respond within a reasonable time, we will

consider enforcement actions.

If our analysis concludes that some classes of utilities should be exempted, we
will propose and notice regulations. Because this issue is likely to evoke
considerable public interest and comment, it will probably be at least nine months
from the date that regulations are originally proposed at one of our public
meetings until the regulations are finally adopted.

Recommendation No. 2

RCA should issue regulations that clarify use ofits public advocacy section.

In the past two years we have gained enough experience with this section's
operation to propose clarifying regulations. We agree that this recommendation
is timely and have prioritized it among our current regulations projects
accordingly. We estimate that these regulations will be approved and in place by
the end of 2002.

Recommendation No. 3

RCA's chair should ensure that the publication of notices of formal proceedings is
monitored.

We thank the audit team for bringing this to our attention. We are internally
discussing procedures to ensure that the required public notices are published.
Monitoring publication of public notices is complicated by the requirement that
the utility, not the Commission, pays for publication of the notice. Also, by
regulation competitive local exchange telecommunications carriers draft their
own notices and arrange for their publication. This recommendation highlights
an important underlying issue of how the public can effectively be notified about
changes in utility services that we will address.

One of the RCA's main goals is to increase consumer awareness through
effective public notice. We have developed *n improved Web page and copies
of notices are e-mailed or are available electronically through our site.
Recognizing the limitations in any one approach, we are exploring the use of



Response to Preliminary Audit Report
December 26, 2001
Page 3013

more Public Service Announcements, press releases, and billing inserts to better
and more timely inform utility customers. For FY02, we budgeted for a new
Consumer Protection and Information Officer position to facilitate more

community outreach.

As part of our new MIS system, the RCA database has been redesigned to
record the receipt of affidavits of publication. By the end of February 2002, we
will be able to monitor publication issues through this system. As we continue
refining our public notice methods, we may implement other changes as well.

We appreciate your diligence and the time spent to prepare your findings and
recommendations. We are pleased that the audit confirms our hard work and the
improvements in our agency's operations over the past two years.

Sincerely,

REGULATORY COMMISSION OF ALASKA

G. Nanette Thompson
Chair






REPORT ON THE ALASKA PUBLIC UTILITIES COMMISSION

by

David W. Wirick
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The National Regulatory Research Institute
at The Ohio Stale University
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Columbus, Ohio 43210-1002
Phone: 614/292/9404
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October 1998

This report was prepared with funding provided by the Alaska Public Utilities
Commission. The views and opinions expressed herein do not necessarily state or
reflect the views, opinions, or policies of the National Regulatory Research Institute,
(NRRI), the National Association of Regulatory Utility Commissioners (NARUC) with
which the NRRI is affiliated, or NARUC member commissions.
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INTRODUCTION

While claim? of dramatic change and great challenge in a field are usually ar
exaggeration, that is probably not the case where the subject is the regulation of public
utilities. Current developments in industry organization, technology, customer
expectations, and attendant, public policy are altering the provision of most utility
services in fundamental ways. Intimately related to all this are the state public utility
commissions as both responders to necessary change and initiators of constructive
change. These roles often center around changes in mission, process, and timeliness.

In electricity, gas, telecommunications and, to a lesser extent, water, the changes
taking place are changes in kind and not just degree. Most importantly to state public
utility commissions, the introduction of market forces and competition into the utility
industries may substantially supplant the need for continuing, comprehensive, and
traditional public utility regulation.

As each state public utility commission undertakes an effort to transform itself to
meet the demands of this emerging environment, it is often useful to begin the process
with a self-assessment to identify the major issues involved, the necessary timing of
change, staff attitudes about change, and potential impediments to change. Such a
self-assessment also presents an opportunity for commission staff to provide input into
the direction of commission change.

After several preliminary discussions in early spring, the National Regulatory
Research Institute (NRRI) was invited in May to submit a proposal "To Assist the
Alaska Public Utilities Commission (APUC) in an Organizational Self-Assessment As
It Undertakes Efforts Toward Large-scale Change.” A contract for this work was
subsequently entered into, and the onsite team visit took place over the period June
17-22, 1998.

To accomplish this self-assessment, NRRI staff interviewed sixteen Alaska PUC
staff, the five Commissioners, and four former employees, and asked the interviewed

staff to complete a short assessment instrument. The results of the overall NRRI



inquiry are contained in this report. Part | of the report describes the assessment
instrument and presents the results obtained by its application. Part Il of the report
presents NRRI findings by major subject component. For each component, the NRRI
draws some conclusions and offers accompanying observations. Part lll provides
summary conclusions. Specific comments received by NRRI in the interviews are
included in the Appendix.

Reports of this type are inherently judgmental and subjective. In that sense they
are always limited and imperfect. The task, of course, is to be fair and accurate, and
we have tried to be both in our assessment. In trying to accomplish this we have
avoided the extreme stances — "the sky is falling” at the APUC (it isn't) or "we have no
problems” at the APUC. We have employed "discount factors" where they seemed
appropriate and have only treated things that could be called recurring themes coming
from multiple interviewees, thus minimizing the outlier phenomenon. We have
attempted to make our frame of reference either horizontal comparisons, that is,
differences in conditions within the APUC and with other commissions, or vertical
comparisons, that is, differences in conditions at the APUC now as against the APUC at
an ee.lier time. We have also avoided references to the behavior of specific
individuals. It was not our purpose to evaluate individual performance; comments
directed toward individuals were only included if they could be regarded as applying to
the position held by the individual in some generic sense. Finally, the report is the
collaborative product of the three-person team that conducted the exercise; it contains
only those observations and conclusions that could be agreed to by all of the authors.

For a report to be contributory to agency self-assessment and to be useful to the
leadership it must be a candid one — even if occasionally painfully so. Accordingly,
while not seeking sharply pointed assessments, we have not glossed over areas of
important perceived deficiencies with indirect writing. It should be said that all
participants demon rtrated a great deal of goodwill toward the assessment initiative and

genuinely cared about an improved APUC as a place to work and contribute.



PARTI

APPLICATION OF THE COMPETING VALUES MODEL

Robert Quinn of the University of Michigan has developed one typology of
organizational change that may hold great promise for the analysis of public utility
commissions as they undergo transformation in response to their evolving environment.
His model focuses on the inherent contradictions of organizational life and is referred
to as the competing values model.1

Quinn identifies four ways of categorizing organizations and arrays them in a
two-by-two grid, which is illustrated in Figure 1. In the upper right-hand quadrant (1) is
the open systems approach. Organizations in this quadrant are oriented toward taking
risks, excitement, and innovation. Success is measured by being on the leading edge.
An interdisciplinary team working on industry restructuring would help pull the
commission in the direction of quadrant |I.

In the lower right-hand quadrant (ll) is the rational goal approach. These
organizations tend to be achievement oriented, emphasize logical direction, and are
competitive. Success is measured by acquiring resources and defeating competitors.3
As commissions confront their new environments and adapt to new market and

consumer needs, they move toward quadrant II.

1Robert E Quinn, Beyond Rational Management: Mastering the Paradoxes and Competing
Demands of High Performance (San Francisco, CA: Jossey-Bass Publishers, 1989).



In the lower left-hand quadrant (Ill) is the internal process approach. This
organization is control-oriented and mechanistic. Organizations in this quadrant are
hierarchical and value security and perpetuation of the status quo.4 Some portions of
every organization are better suited to quadrant lll than others. For example,
commission administrative operations probably fall mostly within quadrant Ill.

The upper left-hand quadrant (IV) is the human relations model or the
consensual or team approach. Organizations here emphasize mutual dependence and
focus on feelings. They tend to value harmony and consideration of all individuals.5
Commissions tend to have strong internal cohesiveness, a trait which pulls them toward
quadrant IV.

These quadrants represent attributes of organizations, though no organization
can be fully contained in any one quadrant. For example, every organization has some
functions or cffices that are more hierarchical than others, and, over time, an
organization may shift its emphasis from one quadrant to another. As a matter of fact,
there is a tendency for organizat'ons to drift toward quadrant Ill. That is not to imply
that the control/management quadrant is inappropriate. The attributes contained within
that quadrant are necessary for every organization, even the most innovative. What is
to be avoided is excessive reliance on control and management at the expense of
appropriate levels of innovation and flexibility.

Because every organization contains elements of each quadrant, a quadrangle-
shaped map can be drawn for an organization. The NRRI asked the Commissioners
and staff interviewed to completely assess how the APUC fits each quadrant, once to
attempt to describe the APUC as it exists NOW and again to describe how they would
preferit to be. Eleven persons completed the questionnaire (which may limit the

statistical significance of the outcome). Figure 2 shows the results of the analysis of the

41bid., 37.

5 Ibid.



APUC as it exists now; Figure 3 describes the APUC as those who completed the
analysis would prefer it to be.

Figure 2 (the APUC as it exists now) displays the typical kite-shape expected of
government agencies. The score in the control/management quadrant (lll) is very high.
The scores in each of the other three quadrants are much lower and nearly identical to
one another. The net result is that those who completed the instrument regard the
APUC as being skewed toward control, perhaps even further than could be expected of
government agencies.

The quadrangle describing the APUC as respondents prefer it to be (Figure 3) is
quite different. The quadrangle clearly indicates a preference for a more balanced
organization, for substantially less reliance on control, for a very slight increase in
reliance on the rational goal approach (Quadrant Il), a tilt toward the open systems
model and innovation (Quadrant I), and, most dramatically, a substantial increase in
attention to the human relations model (Quadrant IV).

These results are consistent with several of the themes articulated by those
interviewed. The majority of the problems identified in this report are internal to the
APUC , and it is clear from the results of this analysis and the comments of many of
those interviewed that substantial repairs need to be made to internal relationships if
the APUC is to thrive. Though the APUC continues to serve the public and perform its
established role, mitigation of morale problems and the application of leadership could

go far to create better internal cohesion that is sought by many.












PART Il

ANALYSIS OF ORGANIZATIONAL COMPONENTS

The components examined and explained in Part Il are:

General Factors Including Leadership
Morale

Commission Structure

Staffing

Management Information Systems
Process

External Relations

Consumer Protection

Information Flows/Communications

GENERAL FACTORS

Overall Commission Functioning

Observation: Though problems exist and the workload is extremely
high, overall the APUC is regarded as having done a competentjob
of handling its responsibilities.

Despite the range and depth of problems cited by those interviewed, several of
those interviewed cited the fact that APUC decisions are rarely overturned in court.
Most cited the competence of the staff and its ability to focus on the real task of the
Commission despite constant emergencies and a very heavy workload. Though some

are concerned that current difficulties may eventually limit the ability of the APUC to do



its job, there seemed to be no doubt that overall the APUC has accomplished its
mission up to this point even considering the substantial increase in the APUC workload

following industry restructuring.

Leadership

It is widely agreed that leadership is an important and sometimes determinative
component of agency success. Small organizations comprised of highly motivated and
self-directed persons sometimes do not require much leadership. Effective agency
leadership is particularly desirable during a period of churn and change, like the current
environment at public utility commissions, including the APUC.

Also of note in the context of multi-member public utility commissions is the fact
that there are at least two kinds of "leadership" that can be examined. One is the
traditional view of the chairperson as the locus of leadership, and the other (less
frequently examined) is the collective leadership of the Commissioners. Both will be

considered here.

Observation: Several opportunities exist at the APUC for the
application of leadership to perceived problems.

Interestingly, the word "leadership" was not actually spoken by any of the
interviewees, but a number of the perceived difficulties emphasized by them hark back
to the leadership question, both from the Chairman's office and from the
Commissioners as a collective. Several opportunities for asserting general leadership
on big themes would seem to present themselves in the course of fixing a number of
particular problems incorporated in them as reported by interviewees. One of these is
improving vertical communication throughout the agency. (Reportedly, horizontal
communication is adequate.) Another opportunity is to introduce and conduct a

systematic training and orientation program for new personnel at all levels. (This was a



deficiency identified by those interviewed.)

A third, and perhaps most important, opportunity is in dramatically clearing the
docket backlog including tariff filings and devising procedures and practices that lead to
prompt resolution of cases. Some amount of regulatory lag is, of course, inherent in
complex filings, and users of the system are often unduly impatient. However, even
allowing for this, those interviewed were critical of unnecessary delays in case
processing, of too frequent use of suspensions and extensions, and of applications

taking effect by default.

Observation: Because of the structure of public utility commissions,
collective leadership is required.

In the public utility commission model (1) there is a proper and sharp distinction
between technical staff and commissioners; (2) commissioners are to a very great
extent co-equal in responsibilities and authority (in the Alaska case there is not even
extra pay for the chairperson); (3) loyalties are presumptively "upward" to the governor
and not “sideways" to each other; and (4) the overall effectiveness of the organization
hangs crucially on the willingness and ability of a majority of the commissioners to
support the chairperson on issues vital to the agency as an institution. This last is
about recognizing that the commission functions well or badly depending in good
measure on whether commissioners pull together in the traces or pull apart. The
argument here is that adopting the former approach allows for the very considerable
benefits to the agency of collective leadership, and pursuing the latter course precludes

these benefits and probably forecloses any real chance of individual leadership as well.



In the course of sustained discussions with those interviewed, several
opportunities for collective leadership by the Commissioners (mostly of the "lead-by-
example" variety) were identified. It is, of course, true that staff do not always know or
appreciate what exactly constitutes a Commissioner’s workday. However, perceptions
that Commissioners do not "pull their weight" were voiced several times in interviews.

Addressing those perceptions is a difficult but worthwhile task.

MORALE
Observation: The mot lie at the APUC appears to be low.

Given the level of turmoil and uncertainty inherent in utility industry restructuring
and the extremely high workload of commissions around the nation, morale problems
might be expected. Comments from quite a few, though not all, interviewees indicate
that a morale problem exists at the APUC that might exceed national norms.
Fortunately, the earlier turmoil that surrounded the attempt to remove two Commission
staff and the dispute over the appointment of a Commissioner were perceived by
interviewees as "over and done with" and no longer a factor in morale matters.

Improving morale in a troubled organization is difficult at best. It has a chance of
being achieved with the following conditions: (1) the existence and understanding of a
persuasively articulated vision of the agency; (2) a wholesale "buying in" to that vision
so that it becomes a shared one; and (3) a workplace demonstrably characterized by
civility and professionalism, by fair treatment, and by appropriate recognition and
appreciation of good performance. The task of creating this environment falls to the

Chairperson and the collective leadership.
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Happily, there is much to build upon. There are a number of pockets of real
excellence and dedication within the agency, and these can be celebrated and
enhanced. The Commission has a long and reputable history of service. The
traditional mission of consumer protection in the sectors of the economy that most
fundamentally touch the Alaskan citizenry — the utility sectors — is a high calling. Now
the added mission of inducing, presiding over, and adroitly shaping the restructuring of
the energy and communications sectors provides an opportunity for a new level of
cohesiveness among the APUC staff. Regulatory oversight is not yet “a declini
industry,” but rather has an essential and particularly demanding role in the cor . of
transformation. This sort of challenge can appeal to the best instincts of an informed

and energized staff.

COMMISSION STRUCTURE

Structure refers to an organization’s relatively stable activities over a period of
time, often reified as an organization chart. Organizations are ordinarily structured to
support well-established programs that can operate most efficiently within given
boundaries. A U.S. reguiatory commission structure, like that of corporations and other
government agencies, has traditionally been hierarchical, with several levels of authority
and numerous compartments representing cohesive activities that contribute to overall
functioning. Commissions are typically characterized by a strict structural delineation
between commissioners and staff, due to the quasi-judicial nature of their activities and
the traditional model of commission process- that considers staff the provider of
technical expertise to the commissioners as judges (the "technocratic model”). Itis
common to have a strong executive director who supervises technical staff. In several
states the bifurcation of staff and commissioners is maintained by having two separate
agencies — a commission and a public staff.

The APUC is divided into four major layers. The Commissioners and paralegals

assigned to them form one level; the Hearing Examiner, Assistant Attorney General,



Executive Director, Administrative Law Judge, and Associate Attorney form a second.
At the third level, several paralegals and secretaries report to the Associate Attorney,
and the technical staff report to the Executive Director. Six sections, representing the
bulk of the commission’s manpower, are supervised by the Executive Director:
Engineering, Common Carrier, Finance, Tariffs, Consumer Protection, and
Administration. The sections are organized by function rather than industry, with the
exception of the

Common Carrier section.

Observation: Administrative authority is best consolidated at
commissions.

Based on the NRRI’s interviews, it appears thr-t some APUC Commissioners are
too involved with administration. This involvemeik could inhibit their consideration of
the important issues facing the commission. One way to avoid this would be to
strengthen the Chairman’s direction of purely administrative matters. If all
Commissioners were less involved with administration, they would have time for more
substantive matters, could take on substantive lead assignments, and, thereby, might

improve the functioning and, perhaps, the product of the Commission.

Observation: Existing structure that combines functional and
subject matter groupings seems to be appropriate to recent
programmatic needs.

The APUC technical staff are organized largely by discipline (e.g., Engineering)
with the exception of the Common Carrier section that has responsibility for
communications-sector matters. Overall, the structure, which is duplicated at other
commissions around the nation, appears to be an appropriate one. Some interviewees

remarked that the Common Carrier section holds a special status within the technical

-14-



staff. But the success of the Common Carrier section in weathering and indeed
mastering changes in telecommunications policy the last several years is good reason
for them to be "the fair haired division,” as ore person we interviewed put it. The hybrid
organization of sections (with both utility ani functional sections) works well for
commissions when combined with a team approach to assigning responsibility for
cases. Forthe APUC, other sections need to be strengthened, rather than the
Common Carrier section weakened.

Some concern was expressed that the assignment of management information
systems (MIS) responsibilities to the Engineering section had the potential to

overwhelm that section and to get in the way of other engineering functions.

Observation: The location of the APUC in the Department of -
Commerce and Economic Development encourages cooperation
with allied functions.

Many state commissions stand alone as quasi-judicial agencies somewhat
independent from either the legislature or executive branch. With the responsibilities of
commissions being redefined, it is of particular help to the APUC to have gcod
communications with the state functions of promoting economic development and other
allied functions. At the same time, the Commission’s expertise in consumer interests
and in the complex field of public utilities is an important resource for the rest of the

Department. Striking a balance between involvement and independence is the key.
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STAFFING

Observation: Commissioners need more staff support for
decisionmaking.

As the issues facing commissions become more complicated (often involving
issues of market power and consumer protection) and more often involve policymaking,
commissioners across the country and at the APUC will need more staff assistance.
Those interviewed expressed concern that the assignment of existing staff resources of
the APUC did not give adequate attention to the advisory function. Two general options
are available for providing more staff assistance to Commissioners.

First, the APUC could hire additional advisory staff or permanently assign staff to
Commissioners from existing staff resources. Adding small numbers of advisory staff
can be problematic because of the wide range of expertise across all utility sectors
required of those staff. In a commission as small as the APUC, the permanent
reassignment of staff as advisors to the Commissioners further reduces the expertise
jvailable to the advocacy function. A contrary view was expressed by at least one of
those interviewed, who suggested that the permanent assignment of a staff member as
an advisor to the Commissioners would substantially alleviate the problem.

Second, the APUC could adopt administrative models that allow Commissioners
to have greater access to existing experts on the staff. Several states, including Ohio,
lowa, and Florida, have created models which do not impose a rigid ex pa/fe wall
between commissioners and tecnnical staff. At least one of those models defines staff
as "participants” in casc.s but not "parties.” They have full, statutory discovery rights but
are not subject to discovery by others. As participants in cases, staff cannot contest

commission actions and cannot apply for rehearings.

Observation: Legal support of the Commission is a critical function
and coulu be improved.

Attorneys are assigned by the Attorney General to support APUC needs. Two



part-time attorneys are available. Concern was expressed, however, about the level of
support provided and the potential for a conflict of interest. Given the quasi-judicial
nature of most APUC actions, several of those interviewed expressed the sentiment
that more legal input into case preparation would be desirable. In fact, at least one
suggested that an attorney should be assigned as the team leader in case preparation.
Full-time assignment of two attorneys might be desirable.

Because the attorneys assigned to the APUC do not serve either a strict advisory
or advocacy role, there is the possibility in the minds of some that a conflict of interest
could be created for attorneys. The same attorney who assisted with the development
of the staff position could be also assigned to represent the APUC on appeal in a
situation in which the Commission decided in opposition to the staff position. A solution
would be to assign one of the attorneys to the Commission staff to help craft staff
positions and assign the other to provide advice to the Commissioners and to represent
the Commission on appeal. This is commonly done in other commissions by the formal
split between staff counsel and chief (commission) counsel. If a permanent split of the
attorneys between advocacy and advisory functions would create uneven workloads
between the two attorneys, they could be split on a case-by-case basis. Hearing

examiners, though often attorneys, are separate from both.
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MANAGEMENT INFORMATION SYSTEMS

Observation: The Commission needs improved management
information systems, but increased computerization will not solve
information problems by itself.

Both commissioners and staff strongly believe that systems for managing
commission processes at the APUC need to be improved. Consideration is being given
to hiring an outside consultant to design a computer information system for the
commission. A well-designed computer system can indeed facilitate many
management functions.

But Commissioners and staff expressed problems that run deeper than the
technical means that are used to enable organizing, planning, and other management
functions. One person at the APUC who we interviewed said, "I sometimes feel that
procedures are crumbling here.” Another remarked, “We’re in meltdown.” A computer
system, no matter how elegant, cannot set priorities and cannot say what information is
needed by whom, when, and in what format. The computer equipment and software
available to APUC members is not directly to blame, since the Commission is
commendably up-to-date on computer quality and speed. It seems likely, however,
that the available technology is not being used to its greatest effect. A larger state
commission has different minagement information needs than the APUC. So does a
federal agency such as the FCC, which relies on "paper hearings” rather than a typical

state commission process of oral, face-to-face hearings.

Observation: A computer information system can be developed in
synchrony with other efforts to identify, analyze, and address
Commission management information needs.

A concerted initial effort to reduce case backlog and identify areas where

timeliness must be improved will help to clarify the needs for outside help on developing
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a computerized management information system. Lack of computer support or
inadequate use of computers were frequently mentioned as problems. Here an outside
consultant may be very helpful in setting up a system where, among other things,
industry files cases electronically, the same information is entered only once into the
computer system, and the status of cases and the text of decisions are available to
every interested person in the APUC via their desktop computers. Such a system
should allow management to ascertain the time it takes for each case to go through
each step in the process and assess whether prioritized goals are being met. The
computer system may be used as well to accomplish tasks that the commission has not
attempted as yet, such as analyzing complaint filings to be able to anticipate new

issues.

COMMISSION PROCESS

Observation: There is widespread concern that the APUC does not
act promptly enough on cases before it.

Many APUC members referred with dismay to a lack of timeliness in decisions, a
concern that staff felt was shared by the regulated industries. This problem is
associated with a backlog of cases that appears to be getting worse. One person we
interviewed claimed that there are 500 open dockets and that this number has doubled
over a relatively short period of time. Suspension periods are routinely extended, which
avoids an immediate expenditure of scarce resources but in itself takes time, thus
compounding the problem. Interviewees identified a number of possible sources of
slowdowns in Commission processes. One is simply an increased caseload,
particularly in telecommunications. Promotional offerings in telecommunications are
"coming in by the gross," we were told, at the same time this industry expects, if
anything, faster decisions consistent with a competitive environment. Filings by electric,

gas, water, sewer, and garbage utilities are increasing as well.
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At least one Commissioner expressed the belief that staff is generally slow in
getting cases before the Commission. Particular concerns about timeliness at the staff
level were the lack of speed with which documents move between the fourth and third
floors and the amount of work that has to be corrected or even redone, especially order
writing, which is time-consuming and duplicative. Commissioners were also faulted for
a lack of timeliness, both on making needed decisions and getting them out the door
when a decision has been made. More than one staff member remarked that a final
order may sit on Commissioners' desks for a period of time before being signed and
taking effect. More serious, perhaps, was a sense of an absence of clear priorities
throughout the APUC that contributes to a crisis mentality. "We have management by
emergencies," said one person we interviewed. "It feels like we’re under fire all the

time."

Observation: Steps must be taken as early as Possible to bring the
backlog under control and address the issue of speedy processing
of Commission business.

The lack of timeliness and growing case backlog is a measure of impaired
Commission effectiveness. Though the dramatic increase in the APUC’s workload
might be a contributory factor, delays in case processing were cited by many of those
interviewed. Several specific problems that might impact the speed with which the
APUC disposes of cases were noted. They included striking the appropriate balance
between efficiency and careful maintenance of due process (some citing undue
attention being paid to the maintenance of due process; others citing not enough
attention), the assignment of staff including the hearing examiner, and the role of
Commissioners. The sense of slipping behind is also a drag on morale and a sense of
accomplishment.

The first step is to identify more clearly the nature of the backlog by industry and
current status. The Executive Director may want to reinstitute meetings on the status of

all current dockets. Such meetings can be used to rearticulate priorities and possibly



batch similar cases, such as telecommunications promotional offerings, for expedited
treatment. The Commission may wish to consider using temporary resources to help
reduce the backlog at this stage, although simply hiring permanent staff as quickly as
possible in key areas may be enough.

The second step is to identify bottlenecks and other problems. A flow chart can
show the actual sequence of events in Commission case processing. This will help to
identify problem areas, redundancy, and unexpected complexity. It also will help to
identify information needs that a computer system can be designed to address. There
are several checklists in use at various points in the Commission process. These can
be used to help develop a more complete, integrated understanding of the flow of
events from the date a case is filed until the date on which an order goes into effect.

Particular consideration needs to be given to solving problems upstream in the
Commission process. Better order writing early (which is addressed later), so that
rewriting and editing do not have to be done at the end of the process, can reduce
overall workload and the sense of constant emergency. It is a mistake to rely overmuch
on any one person to make sure that the procedural and substantive record is
adequate, especially one placed at the end of the process. The APUC should also look
for areas where industry can help, for example by contributing information upon filing
that the staff has routinely been taking upon itself to gather. We are not suggesting
always taking short cuts where they are available. Failure to follow due process can

result in as many problems downstream as failure to fully address substantive issues.

Observation: The use of streamlined administrative Frocesses and
alternative methods for hearing cases should be explored.

Several methods for streamlining case processing were identified by those
interviewed. They included the issuance of one-page orders for procedural issues, an
attempt tc limit the number of pre-hearing conferences, allowing the hearing examiner

to conduct pre-hearing conferences, better use of the paralegals, and making better



use of stipulations. Other small commissions have made use of more informal
processes to expedite case handing. In North Dakota, for example, informal, open
meetings are held following most formal proceedings. No notice is made of these
meetings although they are included on the Commission calendar. Meetings are tape
recorded. No sworn testimony is presented, but the party bringing an issue is asked to
present the issue. Staff is allowed to respond. In these informal meetings, no
decisions are made. If a Commission decision is required, it is held for the next formal
meeting. If it is apparent that controversy will develop, the issue is sent to a hearing.
According tc staff, these meetings have substantially streamlined the Commission
process.

More dramatically, the APUC might also consider changing the manner in which
cases are heard. Currently, Commissioners hear all cases with the hearing officer in
attendance as a legal advisor, though her role has been limited. Other approaches are
available. In some cases a-ound the nation, a single commissioner will hear a case; in
other instances, several commissioners (less than the full commission) can hear cases.

In other states, albeit typically larger ones, hearings are conducted by hearing
examiners, who later present their findings to the commissioners for ratification or
amendment. The commissioners must still make their decisions based on the
established case record. This latter option may be appropriate for the APUC where the
concern is the identification of the appropriate balance between due process and
speed. This option also has the advantage of allowing commissioners to focus on

policymaking and questions of industry structure and develop specific expertise.

Observation: As the work of the APUC shifts towards more
policymaking and away from the kinds of fact finding embedded in
traditional rate cases, the APUC may want to further explore the use
of nontraditional means of making decisions.

A majority of the substantive work of the APUC has been performed through
formal adjudicatory processes that emphasize due process, which includes the

requirements that Commission rulings be based on the public record accumulated in



the course of the proceedings and that there be a separation of functions between
those who make the decisions and those who argue before them on behalf of specific
positions. These adjudicatory and often confrontational processes work best in matters
of retrospective fact-finding and in those cases where winners and losers can be
identified. They worked well when the majority of the Commission’s work was the
setting of utility rates and when specific utility interests conflicted with the interests of
ratepayers. Unfortunately, they do not work as well for future-oriented establishment of
policy or in finding cieative or collaborative solutions to public policy problems.

Despite the fairly standard requirements that govern public utility commission
adjudicatory processes, the application and design of these adjudicatory processes
vary across commissions and across time. The APUC process is fairly formal and
rigorous in its interpretation of ex parte requirements. The APUC staff are charged with
presenting the staff case in adjudicated proceedings and are generally regarded as
serving an advocacy function, a f maction that is particularly critical since there is no
separately constituted consumers' counsel in Alaska. Other intervenors also present
their views, which are entered i- io the case record. Those staff members who are to
be separated from Commissk ners are designated by memorandum for each
proceeding. Staff not so designated may be used by Commissioners as resources;
they are regarded as being advisory. This split between the staffs advisory and
advocacy roles is commonly referred to as bifurcation of a commission. In some cases,
the staff attempts to reach a settlement with parties prior to the presentation of a case.

As the work of the APUC shifts towards more policymaking and away from the
kinds of fact-finding embedded in traditional rate cases, the APUC will need to further
explore the use of nontraditional means of making decisions. Options include
designating more Commission actions as "rulemaking” rather than adjudication and
using more mediation, negotiated rulemaking, workshops, technical conferences, and
task forces. Training in mediation for Commissioners and staff or the use of external

mediators/facilitators may be useful as well.



Observation: Commission orders are perceived as being not well
written and take too long to prepare and issue.

Several of those interviewed expressed strong dissatisfaction with the time
required +o write orders and the quality of the content of those orders. Currently, the
responsibility for writing orders is fragmented among staff, paralegals, the hearing
examiner, and (potentially) Commissioners. Most who commented on the training that
had been provided for writing orders regarded the training exercise as a failure. Some
felt that training must be on-going in order to be effective. Some feel that paralegals
lack the expertise to write good orders.

In addition to providing more training in the writing of orders, the APUC may
want to consider the consolidation of responsibility for writing orders. One option is the
expanded use of hearing examiners to write orders. This is standard practice around
the nation and has the opportunity to create a good balance between the provision of
an adequate background in orders and clear policy direction. If hearing examiners are
to write the preponderance of Commission orders, more examiners would need to be

added to the current one.

Observation: Additional statutory deadlines are not a preferred
solution to APUC problems of timeliness.

Some APUC members suggested that because statutory deadlines are for the
most part being met, perhaps the legislature should enact more. These types of
guidelines are common around the nation but do little to expedite proceedings, at best
serving only to force commissions to pay close attention to the prompt handling of
cases. New deadlines would not necessarily help the Commission address the highest
priority issues before it. Externally-set deadlines also encourage invention of ways fo
get around them if necessary to meet changing priorities. And the Commission, like
other administrative agencies, needs flexibility to manage itself. Our suggestion is,

instead, a determined, concerted effort, with the aid of an outside consultant



experienced in the development of support systems for management, to improve the

timeliness of case processing.

EXTERNAL RELATIONS

Observation: Maintaining a good working relationship with the
legislature will be necessary to ensure that the APUC can maximize
its contributions to industry restructuring.

By most accounts, the APUC enjoys a good working relationship with the
legislature, aided in part by the legislative experience of two of the Commissioners.
Those linkages will become increasingly important in the future as the Commission
further adopts a more legislative rather than judicial role. Commissions around the
nation are increasingly recognizing that developing and maintaining good relationships
with external stakeholders is critical to their emerging missions. In the past, public,
service commissions may have adopted a “less-attention-is-better" strategy towaid the
media and legislature, only responding when required. At least one comment to the
NRRI indicated the belief that the APUC'’s legislative strategy has been largely reactive.
Commissions are now recognizing that a proactive media strategy is one key to the
success of consumer education.

In addition, with the movement toward deregulation some members of the public
do not understand the mission of public service commissions. A proactive media
strategy can assist the APUC in its efforts to inform the public about its programs and

continuing roles.

CONSUMER PROTECTION

Observation: Increases in consumer complaints are beginning to
strain the capacity of the Consumer Protection section.



Although everybody the NRRI interviewed who commented on the Consumer
Protection section agreed that it is functioning very well, there are incipient signs of
overload. The section is quite self-sufficient, while not isolated from other sections, but
does receive support from other staff on particularly knotty technical complaints.
Complaints on telecommunications service have increased dramatically, due to the
advent of competition. Disposition of a complaint takes up to six weeks 3nd the
average time before resolution is becoming longer because complaints are not only
more numerous but more complicated than in the past. Interviewees reported an
increase in carrier-to-carrier complaints, which are now being treated as informal
complaints but may need to be upgraded to formal ones if they continue at the current
rate. Solely on the basis of the strain on the capacity of the section due to increasing
consumer complaints, a case can be made for providing additional support to this

section, both clerical and professional.

Observation: The overall mission of state regulators throughout the
United States is shifting towards new means of consumer protection,
especially through consumer education.

The major responsibilities of the Consumer Protection section, as listed in the
Commission's FY 1997 Annual Report, are tc investigate and resolve consumer
complaints, disseminate information, and provide public relations support to the
Commission. Although the consumer protection staff does some community outreach,
the complaint load prohibits much consumer education and public relations effort.

In Commissioners' Summit conferences held under the aegis of the NRRI and
NARUC, commissioners from around the United States have agreed that in the near
future much of the work of public utility commissions will be directed toward pp ;cting
consumers in restructured markets and educating them. Competition cannot work well
unless consumers have the information, ability, and motivation to make informed

choices. A proactive media strategy is also a tool for consumer education, especially



since the movement towards deregulation means that some legislators and members of
the public may not fully understand the APUC's changing role. Consumer affairs,
including complaint handling, consumer education, and public relations, will not be a
tangential function, but a central one. Many state commissions are actively engaged in
shifting towards a "consumer-centered” orientation.

Although a substantial commitment of time and energy will be required to
perform effective consumer education in the short run, this need may decline overtime
as competition becomes the norm. The APUC may want to consider flexible, interim
options to support its consumer protection section in addition to some increase in
permanent positions. Consultants, temporary staff, or existing networks that already
have links to consumer groups, are options that might be explored. Whatever
combination of permanent staff or temporary help is chosen, the Commission will need
to analyze information needs of consumers, their current level of awareness, and how
they receive messages about the industries under the purview of the Commission.

Preparation of appropriate literature and outreach to Alaskan communities can follow.

Observation: Since there is no separate consumer protection
agency in Alaska, the Commission role is even more important than
in many other states.

For electricity and gas regulation, Alaska’s situation is idiosyncratic vis-a-vis the
rest of the country, but the transition to competition is already affecting the Commission
in telecommunications. Since there is no separate state consumer protection agency in
Alaska, the Commission’s advocacy role is even more important than in many of the
states that have such a specialized agency. Both Commissioners and staff will need to
be involved in recentering APUC goals on the consumer, with particular attention to
residential and small business consumers. This can happen in the context of traditional
concerns in Alaska for economic development through utility infrastructure and within
the constraints of Commission jurisdiction. The good working relationship of the
Consumer Protection section with larger utilities is commendable, as are the efforts to

deal expeditiously with the carrier-to-carrier complaints the section has begun to see in
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telecommunications.

INFORMATION FLOWS/COMMUNICATIONS

Observation: Information needs at all commissions are becoming
more complex and less easily categorized.

An efficient communications system for any organization ensures that the people
who contribute to organizational results have the right information, including adequate
feedback, at the right lime. Coordination of information flows or communications is a
management function that ensures that individuals and work groups ere neither
overburdened with information nor starved for this vital resource.

Both APUC Commissioners and staff interviewed by the NRRI expressed
frustration with information flows and communications within the Commission and
sometimes blamed each other for communications problems. While these criticisms
deserve attention, it is important to place them in the context of the increasing
complexity of information requirements and the increasingly uncertain, amorphous
nature of the information actually available at any and all commissions in this time of
regulatory transition.

In a traditional commission, staff is highly specialized not only in their tasks but in
the type of information they present as testimony. Both substantive and process
information are necessary to smooth commission operations. Process information
includes such matters as case dockets, timetables, budgets, and assignments. Cases
are developed and executed in the form of testimony (the primary substantive
information) presented by all parties from their individual points of view, with a decision
rendered on the evidence by the full commission. There is a presumption that the staff
point of view, company point of view, and the views of other interested parties are
sufficient to give commission decisionmakers the ability to decide for that particular

company in that rate case. In the traditional commission organization, marked by
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adversarial proceedings, communication is very much on a “need-to-know" basis. If
errors are to be made, the traditional commission preference is to make them on the
side of too strictly limiting information flows rather than allowing too much out into the
open.

The APUC, because of the state’s unique energy situation, is to a greater extent
than many commissions in the lower 48 still appropriately a traditional regulatory
agency. But the Commission is affected by transition in the electric industry and is fully
involved in restructuring of the telecommunications industry. In this time of great
change, everyone at the APUC is struggling to make sense out of ambiguity. In this
environment, more emphasis is needed on substantive communications about
nonprogrammed activity, especially that related to initiating and establishing new
programs. Process information, so essential to the efficient functioning of a traditional
agency, becomes more the servant of substantive informational needs in an agency in
transition. For all involved, both Commissioners and staff, the available information is

likely to seem incomplete and unsatisfactory compared to earlier times.

Observation: Lateral communications within the Commission
appear to be quite good.

Within the major working groups— the commissioners, technical staff, and
administration — the exchange of ideas and information seems to be substantial and
open. One Commissioner remarked particularly that the Chairman is ve'y forthcoming

with information.

Observation: Commissioners tend to complain that they cannot
always easily acquire information from staff, while staff tend to
complain that Commissioners are uninformed.

Commissioners say they find it difficult to obtain the information they need to

frame issues and make decisions. One Commissioner commented that staff likjs to



work independently but that Commissioners need to hear the opposing viewpoints from
staff. Commissioners remarked that they do not have contact with individual staff and
that information is tightly juntrolled. Sometimes staff input may be quite technical and
guantitative, without an understanding of the context of the hearing, suggested a
Commissioner. One Commissioner remarked that a presentation from Alascom, set up
in an effort to broaden external sources of information, provided more information "than
we ever could have otherwise [gathered].”

Several staff remarked that before a hearing they do not always know the scope
of the proceeding or what questions the Commissioners would like to have answered.
Staff were concerned that Commissioners in some cases do not have a full
understanding of the substantive information they need to make a decision and that
they focus on administrative details instead. One staff member said it was
disheartening to be named to brief a subject and have a Commissioner argue with the
staff member from what s/he considered a superficial knowledge of the subject. Others
said they believed the Commissioners rely more than they should on industry to set
priorities and provide a context for their decisions. Another remarked that in their
opinion Commissioners do not send information down to staff and do not know the
extent of the demand they are placing on staff when they request information.

However, both Commissioners and staff remarked on people at the Commission who
are able because of exceptional ability and their positions in the organization to master

a breadth of vital information and coordinate its use.

Observation: Commissioners and the Executive Director need to-
work together to improve Commissioners’ knowledge of substantive
utility matters.

Clearly, Commissioners need to have more information earlier about cases they
will be deciding. But this is not a one-way street. It requires effort on the part of
Commissioners as well as staff. In the past, commissions decided issues that were

arcane but well-bounded. Today the issues are often strategic ones, but decisions still



depend for their impact on complicated operational considerations. One way to help
commissioner preparation on cases expected to come before them is for the
Commissioners to prepare an "issues list” comprised of questions they would like
answered and circulate it to staff well before a hearing. Staff might also provide
Commissioners with "must read" documents, again well before an actual hearing,
perhaps even before the circulation of the list of issues. Commissioners would read the
documents and prepare their questions, so that they can learn what they need to know
in each major case and generic proceeding.

The use of teams to create a coordinated staff viewpoint hp"1een an efficient
way to develop policy perspectives within staff and to avoid overwhelming the
Commission with unnecessary analysis. In a time of increasing substantive complexity,
however, there may well be greater need for presentation of conflicting and : omewhat
redundant data and analysis from multiple sources. In other words, it is possible to
provide too much jrchestration to the development of some staff positions and end up
overly restricting Commissioners from access to the expertise and accumulated wisdom
of staff. One way for the Executive Director and other technical staffto accomplish this
might be to institute issue roundtables that include the participation of Commissioners.
The use of teams among staff has done much for cross-fertilization of knowledge. With
nonroutine problems, the use of roundtables, which could include industry participation
as well, would broaden that team approach. Another means of enhancing
understanding of current issues throughout the commission might be a series of
tutorials. We caution, however, that these suggestions, if they prove of interest to the
APUC, must be taken on in a structured, incremental progression, rather than all at

once, so as not to impede tackling some of the other problems discussed in this report.

PART Il
OVERALL CONCLUSIONS



There is much to be proud of at the APUC. Despite a heavy workload, it has, by
all accounts, served the public interest. There is a fear, however, that the agency
cannot continue to perform its important functions without real reform. The areas most

in need of attention seem to be:

Commissioner-staff and Commissioner-to-Commissioner relations, which
includes issues of leadership and morale

Timeliness

The quality and speed of Commission orders

The increase in consumer complaints, the likelihood that complaints will
increase further, and the implications for the adequacy of current staffing
levels.

Electronic filing and management information systems.

The APUC has many competent and dedicated professionals. By focused

application of their talents, the challenges facing it can surely be met.



APPENDIX

COMMENTS RECEIVED IN INTERVIEWS

OVERALL COMMISSION FUNCTIONING

In some respects, not much has changed over time at the Commission. The upcoming
"sunset” review of the Commission will be important. The current level of discontent
with the Commission is higher than in the past over a variety of earners. Some utilities
seek help/relief from the Commission. There is a mix of adversarial and cooperative

relationships with utilities. Stakeholders are not looking forradical change.

Despite the turmoil and recent loss of staff, staffis generally doing a goodjob of
focusing on the task. The Commission environment is characterized by constant
emergencies. The workload has increased dramatically (tiipled or quadrupled). There
jre not enough resources. There is a hsk that the workload will overwhelm

Commission consideration of the big picture.

The Commission is full ofgood people. The staffare the strength of the Commission.
Staffhave the feeling that the work of the Commission is important. There is an us-
versus-them attitude between Commissioners and staff. Commissioners are

experienced. The funding source is 6:able.

The foundation is crumbling. There is some inclination .0 adopt the status quo.

LEADERSHIP



The Commissioners are experienced. Equally important, they have significant
legislative experience. The chairman especially has access to the legislature. There is
bipartisan legislative experience within the Commission itself.

It was divisive to have a dispute on timekeeping in public.

I don't thing the [timekeepmg dispute] was particularly debilitating. | have seen some

battles and some morale problems.

The staff considers it a distraction to have Commissioners who are absent.

An earlier attempt by the Governor to remove a Commissioner was in the press.

I've heard from industry that staff shows disrespect for Commissioners.

We have Commissioners who want to administer rather than do strategic planning and

an Executive Director who does substantive stuff because that's where the vacuum is.

Each Commissioner has his own personality and brings some strength to the process.

It's hard to know what a problem is if you are only getting one Commissioner’s opinion.

We're slow in production and do finger pointing, a common industry complaint.



We have good ability to work with industry. They don't have a difficult time getting a

point across to us.

Some Commissioners are not as easy to get along with. Commissioners could be more

supportive — treat people with courtesy.

Our major strength is a committed, knowledgeable staffand our major weakness is the
Commissioners. They should show up for work. There is infighting. At hearings, they
haven't read the filings, haven't read the staff memos with one exception.

Commissioners often come into a hearing with their minds made up.

The Commissioners don't have a sense of urgency. But there are cases where

Commissioners get excited and involved. Then they make an effort.

People earning the high salaries jre not accountable. The buck doesnt stop

anywhere.

It's demoralizing to have staff come down with something to sign but nobody's in.

Commissioners have a total lack of appreciation for the work that has to be done.

There is never a thank you from a Commissioner.

It's bad for morale to have lazy Commissioners.

All five of the Commissioners came with zero knowledge and aren't interested in

working hard to team theirjob.

Industry has fear of reprisals.

You can’t make too much of dissatisfaction but | believe utility dissatisfaction level is



considerably higher than when they had extremely knowledgeable and hardworking

Commissioners.

There is a double standard for Commissioners which is wearing on staff. Former

Commissioners read stuff.

The current Commissioners are not particularly technically adept. One of them is
conscientious. They even do things that give worse impressions than they have to —

cable TV in their offices.

There are differences of opinion partly because we have Commissioners that aren't

thinking alike.

We never had a sense of where we were going. This is endemic to a regulatory

commission.

Having hearings at 8:30 was impossible.

Friends in industry call and say "what's happening.” They feel thev're not going to be
heard, that there are biases. Utilities see the place in disarray, ineffective,

dysfunctional.

We don't have the feeling we have the support of Commissioners. It didn't used to be

this way.

Leadership could be better but | am afraid it never will be. It could be a lot v/orse than

we have. I'm happier now than in the past.

MORALE
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Staff comes to work because they feel theyre doing something wc ihwhile.

The people [here] are dedicated, knowledgeable and good team players.

There are lots of hard working people. People are one of our assets.

Staff are hardworking, have good experience, are committed— excellent.

There has been some loss of morale — haves and have nots on promotions.

The APUC staffis a real small group. Everybody has input and is listened to.

Morale is okay, but there is some frustration. Disputes among Commissioners [are one

cause]. On the staff side there is frustration over workload and interruptions that

impede scheduling. Commissioners have time lines that don't take into account the

individual's workload.

[Commenting on morale]: Commissioners need to have an idea of what they are asking

for.



Everybody is overworked and puts in extra hours. We're a close group — you can get

assistance from other sections.

There is high stress.

Everybody is supportive. [Morale varies] section by section.

This is a sick agency. There is a distinct minority of dedicated, hard working people

and theyre worked to the bone. A distinct minority of people have a feeling of serving

the public interest.

We have extremely high stress and tension levels, which is probably contributing to

attrition. We have the lowest morale of any commission.

Low morale is leading to attrition.

There is too much focus on negatives and not enough on fixing things.

The trend is in a bad direction.

In general, employees are not treated well.

We're in meltdown.

| believe in public service — serving every consumer in the state.



The Telecommunications Act hasn't helped morale. But overall there's no inspiration to

go the extra mile.

Trend is downhill quick. Philosophical view is that we will probably settle somewhere

but can be in quite a bit of danger while we're going down.

Despite all the turmoil, staffis doing a goodjob ofkeeping their nose to the grindstone.

A lot of people with bad morale have left. Three to five years ago morale was worse.

Things have changed so much in the last six months that | am optimistic.

COMMISSION STRUCTURE

The Common Carrier group is the most open to calling on other sections and serving

other sections.
The location of APUC in Department of Commerce and Economic Development allows

good communications with allied functions. The Executive Director has bi-weekly

meetings with representatives ofrelated functions in the Department.

Staff feels they used to get more support from assistant Attorneys General. It would be
helpful if the A.G.s sat down with staff to says "this is the strategy.” Should attorneys

be team leaders?

There is some feeling by others in the Commission that common carrier people are the

"stars."

The hybrid structure works well as an allocation of resources. Resources are where the
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tasks are. If organized by utility sector, expertise would be tailored by sector. Structure

gives flexibility because you can fomn teams.

It is difficult to have partially exempt staff who don't work for the Commission. The

Chairman can't supervise them.

Telecommunications is the fair-haired division. They are unaccountable for their work

or their errors.

The computer support function may take up too much of the Engineering Section's time,

and the engineering function may suffer.

It's not the structure that's the problem. It's the people.

It would help accountability to reorganize.

The Chairman doesnt have a clear line of authority on administrative matters.

Consensus is a poor way * manage a work force.

The Commission structure is not efficient. There is a high concentration of bosses to
Indians. Ce:es mix across sectoral boundaries [implying that there are too many

sections].

If the Commission were restructured, it would cause apprehension and affect morale —

not that that’s so bad.
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The Executive Directoris the person with veto power [on cases] but it is usually one

lead staff person who develops a position and tnes to sell it to the group.

There has always been a question of how much authon'ty the Chairman has. There is
minimal management at the Commissioner level which is sometimes good and

sometimes not.

STAFFING

The process does not support Commissioners.

Commissioners can't get staff to devote time to their projects. Commissioners complain

of a lack of information being received from staff.

Staff are represented by attorneys assigned by the Office of the Attorney General. The

Commission can't contract for additional assistance.

The same attorney who argued the staff case may have to defend the Commission on

appeal even if the Commission disagreed with staff.

Though the attorneys are very busy and not always timely, they come through in a
crunch. There is not enough legal support. The Commissioners should have their own

legal counsel.

The workload for attorneys may not be balanced between representing staff and filling
an advisory role, but there should be a split of the two attorneys on a case-by-case

basis.



The legal advice received is sound. It would be helpful to have more attorney input in

case development. In the past, more support from attorneys was received.

MANAGEMENT INFORMATION SYSTEMS

| sometimes feel that procedures are crumbling here.

We have management by emergencies. It feels like we're underfire all the time.

We should get more efficiency rather than hiring more people.

We're not getting basic management information [and this harms accountability and

performance evaluation].

We're in meltdown. [The problem] starts with records and finance, one of the most

critical pads of the organization. We don't get filings.

Computers are good [up to date in quality and speed] and a lot is done on them. It
would be nice to have electronic filings. There should be two full-time computer support

staff.
There is duplication of entering information into computers. We are using computers as

typewriters. We need an integrated information system. We are not at the request for

proposal stage on this. It is difficult to dedicate resources to solving this problem.
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The mail is slow getting from the fourth floor to the third floor. Urgent documents do not

get downstairs fast enough.

It's slow to get information and documents electronically available.

Rates and Finance doesn't get mail downstairs or filings downstairs in a timely manner.

We lose several days.

We have more computer tools but don't have someone to help use them.

We need a data input person. We need to create calendars so people don't miss

deadlines. We need to go to electronic filings.

We have fairly reasonable computer support, though software is a problem and we

need to replace [the data processing] person who left.

COMMISSION PROCESS

Procedural time lines are lacking. Current statute allows the Commission wide
discretion to set deadlines. Some pipeline cases have been open since 1986. Cases
are not being handled promptly. Statutory deadlines should be imposed. Time delays

are the result of bad process, not a lack ofresources.

The Commission isn't performing well substantively, procedurally, or timely. We have
several checkofflists [to manage processes] agency wide. Procedural tracking could
be done better than itis. When a docket or tariffreaches a certain point it is sent to the
third floor for further processing and it is difficult to know what's going on. Stuffgets

lost. A month later it may show up. We have lots of internal procedures that aren't
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written down anywhere and we don’t know when they change. A procedures manual
would help. There is good industry support forgetting the Commission the resources it
needs to process cases quickly. Increased caseload is stretching resources and we
are getting further behind. Deadlines are not being met. Utilities expect faster
decisions under a competitive environment. Should statutory maximums for decisions
be made tighter? To fix slowness we need to see where the delays are more precisely.

Statutory deadlines ore usually met.

Commissioners find it hard to keep track offilings, schedule, and substance as well.
It takes longerifyou try to take shortcuts. We shoula do proper motions in the first
place [talking about due process]. [There are] no priorities. [It takes] lots of work to
coordinate technical staff. Pnon'tizing is a weakness. The magnitude of the work is a
problem and the feeling that everything has the same value. How do you address
backlogs? How do you meet the public interest and still simplify workflow?

Need a standard reporting process on the status of projects.

The Commission is improving on production and efficiency. There is growing
participation by Commissioners in making sure once a decision has been made it goes
out the door. Stafffor the most part does their work on a timely basis. We now have
more people who write orders so that’s improving. Paralegals write them. Staff writes
lots of orders, especially engineering and finance staff. The adjudication phase also

takes time.

Adjudication packets are still being put together at the last minute. Often orders are
approved but sit within the Commission. They have to be signed by all five
Commissioners [but sit on their desks]. The Commission process is slower than before
because Commissioners don't have a sense ofurgency. Some issues get priority and
the Commission does see to getting them done. | can get an order drafted within days
and it can sit for three months on a Commissioner’s desk. Circulation of an order can

take months. Staffis always late.



The number of open dockets has doubled. There are 500 open dockets, a lot of which
are telecommunications cases. The agency is spinning out of control. A huge number
of orders have extended suspension periods. This itselftakes time. We stopped
having meetings on docket management or how to get a docket closed. [We] may not
want to know [how bad it is]. Docket status meetings should be revived. We have four

tariff filings that went into effect by force of law because the statutory deadline expired.

Telecommunications gets hundreds of filings. Promotions are coming in by the gross.
Also electric, gas, water, sewer, and garbage [Tilings]. The tariff section had a gift ofa
45-day statutory recommendation [requirement]. The IXC statute also has a 60-day
limit. To speed things up we should have requirements for what gets done when.
[Here’s an] example oflack of timeliness. One and a halfyears to get to EAS balloting.
Then the Commissioners said they would look at it in a generic proceeding. They
didn't get to it until way too much later. Some orders are so badly written by staff that

they have to be rewritten. They can have contradictions in the same paragraph.

The Commission speaks through its orders. Orders need to strike a balance between
an historical description of the docket and the findings and rationale. Too much time is
spent on the history. The most substantive orders are written by staff or hearing
officers. There is not enough time to get orders done. Paralegals don't have the
experience to write orders. Orders contain little useful information. Dissenting opinions
are sometimes scathing. Orders are terrible. The Commission needs more on-going
education in order writing. The one-time trainina didn't help. Commissioners may not
understand how hard and time-consuming it is to write orders. Those who write orders
are too slow. The paralegals have been added to speed up the process. Prioritization
of work would be helpful; everything is not first priority.

The staff Docket Manager writes up orders. Whoever that is might not be good at it.
Staff should start sooner on writing orders. I'm not sure the extensive editing of orders

is productive. The hearing officer writes lots of orders. Technical staff also writes



orders. An application comes in. A staff member makes a recommendation in writing
(which is not published). Engineering, an Accounting paralegal, orA.G. drafts the
order. We have good procedures in place. Technical staff doesn't follow basic

procedures on orders. Paralegals have to complete and rewrite orders.

The Hearing Officer staff should be increased and included in as many dockets as
possible. APUC rules allow Hearing Officers to hear cases. The role of the current
Hearing Officeris being reduced. When a Commissioner attempted to hold a heanng
without the Heanng Officer, she later had many due process objections that parties

hadn't raised. The Heanng Officer could conduct pre-heahng conferences.

Commissioners are not clear about their expectations of advisors; sometimes an active
role is expected; sometimes it is not. More three-Commissioner panels could be
employed. Procedural orders are too detailed. There is no need for multiple pre-

hearing conferences. The one-page order for procedural issues is helpful.

There are not enough staff to have full staff separation in important cases. The
Executive Director splits staffto provide advantage to the advocacy side. Negotiation
between the Executive Director and the Commissioner managing the docket would be
helpful. There is a lack of staff responsiveness to Commission desires. The first priority
of staffis to provide effective advocacy; effective advisory support is secondary. The
lack of a consumers' counsel means that staff must protect the public interest.
Previously, staffdidn't have an advisory role and were wholly advocacy. Replacement
of advocacy staff or addition of advocacy staffin the middle of a process requires due-
process notification. In complex cases, one side might get shortchanged and might
need outside resources. The role cfstaffeven in an advocacy role is to round out the
record, not to "win" the case; it is hard for staffto understand that. Staff do not respect

the process or the Commissioners. Commissioners need to hear opposing viewpoints.

The assignment of a lead staff person for case preparation is sometimes ambiguous



and sometimes shifts. Much case work interaction is informal. How the primary staff

person assigns duties to the other staffis unclear.

"Splitting the staff’is a major concern. Because of small staff size, splitting creates
frustration among the staff. Commissioners often regard staffin an advocacy role as

"the enemy."” The paralegals have not helped the process, and their skills have not
been fully employed by Commissioners. The paralegal experiment was a "disaster.”

Supplementing the advocacy staffin mid-stream has been a problem.

There are frustrations among those involved with the APUC about the time required to
complete cases. There is also some perception that the Commission values form over
substance. Schedules agreed to in pre-hearing conferences are not held to. Delays
are caused by hidden agendas, lack of case management, lack of competence, and
inadvertent delay. The delays are caused by lack of a sense of urgency on the part of
Commissioners. Documents can take months to circulate among Commissioners. The
process ofproducing orders is getting better. The increased caseload has outstripped
the increase in resources; the Commission is falling further behind. Cases have
increased significantly. The staff side is generally timely; the fault lies on the

Commissioner side.

Some cases are procedurally defective when brought to the Commission. The
Chairman assigns Commissioners to cases as Docket Managers. The quality ofpre-
filed testimony and exhibits is "scary." There is some question as to who sets
schedules. Some Commissioner expectations of timing are not communicated well.
The Commissioner may spend too much time attempting to make the perfect case and
opinion; they may need to relax in the interest of speed. The Commissioner needs to

find the right balance between due process and speed.

The Commission has a fairly good record of not being overturned. In some cases,

decisions should have been appealed but weren't, perhaps because parties might feel



that the Commission might have been vindictive. There seems to be some unevenness

in the application of due process — sometimes overly rigid.

There has been little use of alternative methods of dispute resolution (ADR). The lack
of skilled staff and the governing statutes prohibit better use of ADR. Stipulations are
sometimes reached after dockets are filed. In a fairly high percentage of cases, there is
some stipulation. Sometimes Commissioners want a detailed overview of stipulations.

Staff might be too disputative to serve as mediators.

The Executive Director leads the advocacy team and does a final review of the staff
case. The Docket Manageris the day-to-day leader. All voices are heard in case

development. Sometimes the Executive Director overrules staff.

EXTERNAL RELATIONS

The legislative experience of Commissioners is an asset. The Legislature has been
responsive to the difference between the APUC and other agencies. The Commission
is frequently asked for advice by the Legislature. The Legislature regards the
Commission as a resource. The Commission has a good relationship with the
Legislature. The Commission attempts to avoid lobbying. The relationship with the

Legislature has been reactive except in limited situations.

The environment is more political than in the past. There is now more interaction with
the Governor. Commission decisions are rarely overturned. There is now more contact

with the public, which is more knowledgeable than before.

Commissioners have limited contacts with external stakeholders due to lack of time.
Overall, external relations are good. Public contact is increasing and the public is now

more knowledgeable. The public doesn't understand the Commission process.



Some regulated utilities might be afraid to be direct with the Commission for fear of
reprisals. They are definitely frustrated by the lack of timeliness and the concern with

form o\/er substance.

CONSUMER PROTECTION

The Consumer Protection section is working well.

I'm totally satisfied with the job Consumer Protection does.
| see no problems in consumer affairs [Consumer Protection]. [As a technical staff

person] | get involved in lots of the complaints.

The state does not have a consumer protection agency. Consumer protection needs to

be beefed up. It should be at the forefront of what we do.

There has been a dramatic increase in complaints in telecommunications. We now

have three competitors in Anchorage.

The number of complaints has doubled arid there are only two intake people. The
section cannot do administrative stuff [because the complaint handling takes all the
time]. The section was promised a half time clerk but received a one-quarter [-time
clerk] instead. Disposition of a complaint takes up to six weeks. It's taking longer
because complaints are becoming more complicated. Telecommunications is the

majority of the complaints.

There are not enough resources and [there is] high stress. The Consumer [Protection]

section should have enough resources to do what other commissions are doing in this



area.

They [Consumer Protection section] keep to themselves. They get a lot of work.
Complaints have risen. They do call on me [a technical staffperson] for assistance,

such as drafting letters. Sometimes (but rarely) | talk to consumers.

There is not enough community outreach. | would like the Consumer Protection section

to do more.

A Consumer [Protection] section representative does do some outreach — visiting

churches and senior groups.

The amount of time it takes the Commission to decide issues harms [the] Consumer
Protection [section]. Often the Commission has to be defended for delays. Consumers
may think that information is being vdthheld [when in fact there has not been a

decision].

Commissioners should not promise results from the Consumer Protection section.

Often the issues they refer are not evenjurisdictional to the Commission.
The Consumer [Protection] section reports to the Commission once a month in a public
meeting.

The Consumer [Protection] section does not prepare literature on the Commission.

The Commission used to be more consumer conscious. As the state becomes more

deregulated it will become more important to consider consumers.

The Consumer [Protectior] section has cooperative relationships with larger utilities [for

complaint resolution].
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The Consumer Protection section is starting to get utility-to-utility complaints, or a utility
filing complaints on behalf of customers of another utility. These are now being treated
as informal complaints but are typically complex issues. The APUC wants to [handle a
complaint of this sort] quicker as an informal complaint but may have to bump them up

to formal complaint status.

Consumer complaint processing is a slow process. It would be good to shorten the

time period for a utility to respond to a complaint.

INFORMATION FLOWS/COMMUNICATIONS

The Commission arranged a presentrt.on from Alascom in an effort to broaden external

sources of information. This was successful — more information than we ever could

have otherwise.

Communications among Commissioners are good. The Chairman is very infomnative.

Communications are fairly good: this is a small community. But sometimes the
Commission has questions for staff that come out at a heanng but would be nice to
know about ahead oftime. It would be good to know what information theyre seeking.
The scope of a proceeding and Commissioner questions are sometimes not clear. I'm

not sure how you'd do this effectively.
The staffis less politically aware [than Commissioners] and technical staff may respond
to Commissioner concerns in numbers, without input in the context of a political

situation.

There probably is some isolation for Commissioners.



We have problems with information flow. Every Commissioner who is not the Chair

complains they have no idea what's going on.

Stafflikes to work independently but Commissioners need to hear opposing viewpoints

in staff. We don’'t have contact with individual [staff]. Information is tightly controlled.

External communications are limited for the Commission. The Commissioners keep

getting down to details and don't have time to understand the substantive issues.

There is room for improvement on vertical communications. We are an hourglass with

the Executive Directorin the neck.

It's not always clear what Commissioners want. We have Commissioners who want to
administer and an Executive Director who does substantive stuffbecause that's where

the vacuum is.

Internal c< nmunications are poor.

Lack of communication [is a problem]. Lateral communications are better than vertical
but lateral aren't great. Ifyou're not working on an order it doesn't get to you. We
should have electronic means to see a biie' summary of an order [because there may

be one related to one you are working on].

These Commissioners rely a lot on industry. They get a sense of what's important and
what industry wants. Often the Commissioners come in with their minds made up. In

adjudicatory hearings it's even more ohvious.

Out of necessity, the Administrative division has become very close.
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Commissioners do not respond to their e-mail.

We have differences of opinion partly because we have Commissioners that aren't

thinking alike [aren't evenly prepared on substantive matters].

Communications are laterally good and vertically relatively cordial.

The Commission considers staff the enemy because "you're staff’or because "they

know more than we do."

It is disheartening when you are named to brief the subject and they [the

Commissioners] argue with you with no information.

There is not always clear direction from Commissioners about what they want [from

staff advisers]. Since you don't know what they want, it is hard to prepare.
This place is a big gossip house. Butyou don't get communications on things you need

to know and aren't told. Commissioners’ information doesn't flow down. They don't

know what demands they're placing on us.
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EXECUTIVE SUMMARY

In 1998, the National Regulatory Research Institute (NRRI), under contract,
prepared a review of the Alaska Public Utilities Commission (APUC). That report
identified a number of areas in need of attention. They included Commissioner-staff
and Commissioner-to-Commissioner relations, timeliness, the quality and speed of
Commission orders, and management information systems.

In April of 2000, the NRRI began under contract a similar review of the
Regulatory Commission of Alaska (RCA), the successor agency to the APUC.

Eighteen RCA stakeholders (Commissioners, staff, and external stakeholders) were
interviewed. Their names are listed in Appendix 1; their comments are included in
Appendix 2.

Overall, it appears that each of the areas identified in the first review as being in
need of attention has experienced substantial improvement. Of particular note are the
perceptions of Commissioner competence and hard work, the high regard for the Chair,
improved morale, the reduction of the backlog in cases, improved information flows, the
potential for the newly established Public Advocacy Section to provide effective
advocacy and clarify staff roles, the additional authority of the Chair, the potential for
the new management information system to even further improve communicatio™.s, the
establishment of an MIS unit, a better balance between due-process concerns and
Commission effectiveness, and better external relations.

Given the success so far of the RCA, areas for concern are limited. They
include the potential for the high workloads to undermine morale over time, the
continued evolution of the PAS and the role of advisory staff, the staffing and role of the
Consumer Affairs Section, staff training, the current heavy reliance on the Chairman,

and the overall pace of change at the RCA.



INTRODUCTION]

In an era of rapid change for the regulation of the nation’s public utilities, the
State of Alaska in 1999 elected to hasten that change process by abolishing the former
Alaska Public Utilities Commission (APUC) and establishing the new Regulatory
Commission of Alaska (RCA) in Senate Bill 133. Though that new regulatory
commission might still be regarded in being in its formative stages, the members
(Commissioners) of the RCA and its Chair determined that an early assessment of the
Commission was warranted in order to identify early problems and assess the extent of
the new Commission's success. Such a self-assessment also presents an opportunity
for commission staff and stakeholders to provide input into the direction of commission
change. In February 2000, Chairman G. Nanette Thompson contacted the National
Regulatory Research Institute (NRRI) to inquire as to the feasibility of a contract with
the NRRI to review the operations of the RCA. A contract was finalized in May, though
interviews with key stakeholders began in April.

The NRRI has some familiarity with regulatory operations in Alaska. In 1998, the
NRRI conducted a similar review of the APUC. That review was presented to the
Public Utilities Commission in a report entitled Report on the Alaska Public Utilities
Commission dated October 1998 2 That report identified a number of significant
challenges facing the Public Utilities Commission.

To accomplish this current assessment, the author interviewed nine RCA staff,
the five Commissioners, and four external stakeholders. The persons interviewed are
identified in Appendix 1. Their aggregated comments are included in Appendix 2.
Commitments were made to those interviewed to keep input confidential (i.e., not to link
names to comments). The results of the NRRI inquiry are contained in this report,

grouped generally by the major components used in the first NRRI report. A brief

1Special thanks is given to Dr. Vivian Witkind Davis, a co-author of the NRRI report on the APUC, for her review of this
report.

2David W. Wirick, Vivian Witkind Davis, and Douglas N. Jones, Report on Ihe Alaska Public Utilities Commission

(Columbus, Ohio: National Regulatory Research Institute, 1998), ,
NRR



summary of the findings of the first report are included for each component so that
comparisons can be drawn. Those findings of the NRRI report on the APUC are
printed in italics to distinguish them from the findings of this current report.

Reports of this type are necessarily somewhat subjective. In that sem{.. they are
always limited and imperfect. The task, of course, is to attempt to be fair and accurate,
and the author has tried to be both in his assessment. His comments are informed by
his extensive exposure to state public utility commissions throughout the country.
Though the circumstances that surround the RCA are unique, as are the circumstances
of each ate public utility commission, some comparisons can be drawn and
judgements made. The report avoids references to the behavior of specific individuals,
unless the performance of the individual presents a challenge for the organization as a
whole. Fortunately, in the case of the RCA it was only exemplary behavior of key
persons (and the potential difficulty of replacing them if they were to leave) that was
most commonly cited.

As will be seen, this report is largely and, perhaps uncommonly, positive in its
assessment and tone. That tone should not be regarded as arising from an
unwillingness to be critical of regulatory commission operations if a critical response is
warranted. Nor has the report glossed over necessary areas for improvement with
indirect writing. In fact, this report does point out a number of areas that may cause
problems at some later point. But, overall, those interviewed for this report provided
nearly unanimous, though occasionally guarded, support for the work of and prospects
for the RCA. The tone of the report is necessarily reflective, therefore, of the tone of

stakeholders.

ANALYSIS OF ORGANIZATIONAL COMPONENTS

The components examined and explained in this report are:

General Factors

Communications

NRRI 3



Morale

Commission Structure, including discussion and analysis of the changes in
structure caused by the legislation that established the RCA.

Staffing

Management Information Systems

Process

External Relations

Consumer Protection

General Comments

Each component is discussed in turn.

General Factors

In the first report, a considerable range and depth of problems was cited by
those interviewed. Problems included leadership, though interestingly, the word
"leadership"” was not actually spoken by any of the interviewees at that time. But a
number of the perceived difficulties emphasized by them harken back to the leadership
ofthe APUC. In the course of sustained discussions with those interviewed, several
opportunities for collective leadership by the Commissioners (mostly of the "lead-by-
example" vanety) were identified. Itis, of course, true that staff do not always know or
appreciate what exactly constitutes a Commissioner’s workday. However, perceptions
that Commissioners did not "pull their weight" were voiced several times in interviews.

To be fair, several of those interviewed cited the fact that APUC decisions were
rarely overturned in court, and most cited the competence of the staff and its ability to
focus on the real task of the APUC despite constant emergencies and a very heavy
workload. Some were concerned that the then current difficulties might eventually limit
the ability of the APUC to do itsjob.

For this review (of the RCA), those interviewed were first asked if the
Commission is accomplishing its mission. Responses were positive but sometimes

cautious. Representative comments were:



There is a more cooperative effort among Commissioners, which is
apparent to staff.

The Commission is doing its job but it has taken work and is very
challenging.

The boat is turning but won’t turn overnight.

This Commission is making a difference.

It may be too soon to know about substance.

There is a lot of stress on staff and no extra help. Productivity is up.

The Commission is on a learning curve. Inthe long-run, it is likely to be

positive.

Those interviewed were then asked if thing were better now than before the

abolishment of the APUC. They all suggested that things are, in fact, much better than

before. Representative comments include:

Things are going really well.

A better structure is in place now.

The RCA is functioning as a Commission.

There is a conscious effort to get things done.

| have the utmost respect for Nan (i.e., Chairman Nan Thompson).

It is much better than before and as good a commission as Alaska has ever
had.

Overall, comments regarding the ability of the RCA to accomplish its mission

were positive as were the assessments that the RCA is doing better than its

predecessor. Cautions were e' pressed about the learning yet to be done, the extreme

work load (in part occasioned by the backlog that will be discussed later), and the

RCA'’s reliance on the current Chairman, about which more will be said later in this

report. Concerns that Commissioners were not "pulling their weight" seemed to be
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dramatically changed with the arrival of the five new Commissioners, whose work ethic

is highly regarded. More about that is said later in this report.

Communications

In the first report, those interviewed identified a number of communications
problems. One of these was improving vertical communication throughout the agency.
(Reportedly, horizontal communication was adequate.) Another opportunity cited was
to introduce and conduct a systematic training and orientation program for new
personnel at all levels. A third, and perhaps most important, problem identified was the
impact of the docket backlog including tariff filings and devising procedures and
practices that lead to prompt resolution of cases. Those interviewed were critical of
unnecessary delays in case processing, oftoo frequent use of suspensions and
extensions, and of applications taking effect by default.

Perceptions are that vertical communications are much better now.
Commiss.oners are cited as being approachable, and section heads are meeting with
their staffs regularly following their meetings with the Chair. Communications can
always bear improvement, and they continue to be worked on at the RCA.

Given the amount of turnover and new hires, the orientation and training of new
staff is key. Fortunately, some of those new staff came to the RCA with knowledge of
the industry. On-the-job training appears to be the norm, though some training is
provided at external training opportunities (such as "Camp NARUC"), and existing staff
are cited as being helpful.

The docket backlog is a clear problem, but one that is being worked on. Some
cite the backlog as being 500 cases in the system plus another 250 that had not been
assigned when the RCA was created. ltis also cited as being a frustration. The orders
that are being issued for those backlogged cases are, according to at least one of the
persons interviewed, of little value because of their age. Commission efforts to clear
the backlog are being applauded.

As to whether the interaction between Commissioners and staff is productive,



comments were generally positive. Staff cite the approachability of Commissioners;
Commissioners, in turn, describe staff as cooperative. A feeling of mutual respect
appears to exist. There is some sentiment, however, that some staff may not be fully
committed to the changes being made.

Commissioners are cited as working well together, which had reportedly been a
problem for the APUC. Again, an attitude of mutual respect seems to prevail. In
addition, staff and stakeholders are impressed with the work ethic of the
Commissioners. They are putting in long hours and have, in the words of one person
inteiviewed, “a sense of the public interest.”

There seems to be a concerted effort to ensure more effective information flows
at the RCA. The Chairman, one person noted, will intervene when necessary. Though
from many perspectives, information flow is adequate, some cite problems. One
person suggested that there is still a bit 0l |he "I know something you don’t know"
mentality, and that mail sits when someone is out. (Using the courier for mail has
helped.) Staff are cited as providing necessary information to Commissioners, though
the workload and backlog have ~otten in Lhe way.

Overall, it appears that communications within the RCA are good. That they are
regarded so highly given the rapid pace at which the Commission is moving, the high
work volume, and the extent of the changes being made is remarkable.
Commissioners, staff, and stakeholders appear to have high expectations for
performance of the RCA, caution might be warranted to ensure that unrealistically high
expectations are not created and that the pace of work, though necessary in the short
term, does not serve to create staff and commissioner burn-out if continued for the long

term.

Morale



In this era of rapid change for regulatory commissions, it is not uncommon to
discover fairly low morale, particularly among staff for whom employment might be
more uncertain than in the past, for whom the job requirements and skills necessary are
changing, and toward whom substantial stakeholder dissatisfaction with the regulatory
process is being directed. In the NRRI review of the APUC, comments from euite a
few, though not all, intemewees indicated that a morale problem existed at the APUC
that might exceed national norms.

It is apparent that morale at the RCA is much improved. Better
communications, the perceived better treatment of staff by Commissioners, and staff
confidence that things are changing were cited as reasons. Impediments to higher
levels of morale are the workload and the turnover particularly among clerical staff.
Two of the people interviewed expressed concern that morale might be lower among
the staff most closely affiliated with the Commissioners because of the extent of the
changes there. The Commissioners have sponsored and organized staff events, which
seem to have been well-received, and a new evaluation form has been created to
provide staff feedback on their.performance. One cited deficiency was the lack of an
RCA mission statement. As the regulatory environment changes, an evolving mission

statement might help staff clarify its role.

Commission Structure

Structure refers to an organization's relatively stable activities over a period of
time, often reified as an organization chart. In this report, it also refers to the new tools
and processes adopted by the RCA or mandated by its defining legislation. It was
reported in NRRI’s interviews for the first report that some APUC Commissioners were
perceived as being too involved with administration and that this involvement might
inhibit their consideration of the important issues facing the commission. Some concern
was expressed that the assignment of management information systems (MIS)
responsibilities to the Engineering Section had the potential to overwhelm that section

and to get in the way of other engineering functions.



When the RCA was established, several structural changes were made. They

included:

* The legislation establishing the RCA requires a time-accounting system, and the chargeto
the utilities for support of the RCA is now hased on time charges rather than utility
revenues.

* An MIS system is being put in place as an aid to external users and internal management,

* The RCA is now using the Internet to publish information, orders, and dockets.

e The Chair was provided more authority.

« The legislation gave the RCA the authority for three Commissioners to hear cases.(One
person interviewed believes that this authority existed before but was not used.) This is
more efficient than the requirement that all five sit on cases.

* The legislation gives the RCA the authority to use arbiters and hearing officers.

» The Executive Director position was abolished. An assistant to the Chair (described by
one person as a "Super Assistant" position) has assumed some of the coordinative duties
previously accomplished by the Executive Director and, reportedly, some additional duties
have fallen to the Chair,

* A Public Advocacy Section (PAS) was established. This section performs the advocacy
function formerly performed by a much larger number of staff, it is assigned lo cases by
the Chair or can petition to intervene. The establishment of a PAS-like entity had been
supported by industry.

Of these changes, the creation of the PAS seems to be the most significant. For one thing, it

should provide Commissioners more staff advisory assistance, which appeared to be

lacking in the NRRI review of the APUC. Those interviewed then expressed concern

that the assignment of existing staff resources of the APUC did not give adequate

attention to the advisory function.
Clearly, the PAS isjust getting underway, and it may be too early to tell how it might affect the
RCA and the regulatory process. There is some conce r. ihat it may not have enough staff to accomplish

NRRI



the desired functions. There is also some concern that the other Commission staff (those assigned now to
the "advisory" function since the PAS will handle "advocacy") may not have fully adjusted to their new role.
That clear separation of duties may evolve with time. Some concern was also expressed that some
external stakeholders may be uncomfortable with the closeness of advisory staff to Commissioners and
that advisory staff input is not subject to cross-examination. This too might abate over time,

Overall, it appears that the RCA is functioning well without an Executive Director. Two of those
interviewed stated that it is sometimes unclear who to go to on particular issues and that a gap exists, but
the majority of those interviewed expressed the belief that the lack of an Executive Director is not a
problem. On the plus side, the Commissioner Assistant seems to be picking up coordinative duties well,
department heads have more authority now, and there is now more direct staff access to the Chair,

In the new organization, the Chair was provided more authority, including
decision authority in procedural matters. Overall, that seems to be an improvement.
Those interviewed observe that the Chair and her Assistant are highly thought of, that
things are being worked out, that the Chair is not a “power monger," that the other
Commissioners defer to her appropriately and support her leadership, and that she is
giving more authority to department heads. If problems exist, they may be embedded
in her work load and the extent to which the substantial success of the PCA might be
related to her competence and hard work. (It should be noted that all five
Commissioners were cited for their attitude and hard work; the Chair seems to regarded
as the most able person in a very able group.) Some commented that more delegation

from her may be necessary.
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Staffing

In response to questions about the adequacy of staff support, comments were
again directed toward the evolving advisory versus advocacy role of staff. It was noted
that the RCA is not overstaffed by any means. Problems noted were the lack of strong
leadership on the staff at the "sergeant” level, the backlog, recruiting difficulties, the
need for the PAS to get staffed up, the need for a new paralegal, and that some staff
are not reliable (one comment).

Concern was expressed in the review of the APUC about the level of legal
support provided and the potential for a conflict of interest. Given the quasi-judicial
nature of most APUC actions, several of those interviewed expressed the sentiment
that more legal input into case preparation would be desirable. Legal support is now
regarded as probably better than before, though the departure of an attorney was
described as hurtful. Comments in the RCA review were mixed about whether legal
support is adequate. Some expressed concern that staff don't get enough legal
support, particularly given the backlog; others said that there is no scarcity of legal

support and that, in the advisory role, staff need less support than before.

Management Information Systems

In the review of the APUC, both Commissioners and staff strongly believed that
systems for managing commission processes at the APUC needed to be improved.
Lack of computer support and inadequate use of computers were frequently mentioned
as problems. Consideration was being given to hiring an outside consultant to design a
computer information system for the commission. In the current review, there was near-
unanimous support for the creation of the MIS section, which previously had been a
part of Engineering. In addition, the recent upgrading of systems and standardization of
systems was much appreciated. The MIS staff was described as responsive and

knowledgeable. The RCA use of electronic systems to make documents available has



been well-received, and one person reported that the willingness to share information
has improved information access. Much is expected of the MIS system currently under
construction, though there is some expectation that it won’t accomplish everything

expected of it and that there will be transition problems.

Process

Of critical importance to the RCA is the perception that its decision-making
processes are timely. In the review of the APUC, the lack of timeliness and growing
case backlog were regarded as measures ofimpaired Commission effectiveness.
Though the dramatic increase in the APUC's workload might have been a contributory
factor, delays in case processing were cited by many of those interviewed. Several
specific problems that might have impacted the speed with which the APUC disposed of
cases were noted. They included striking the appropnate balance between efficiency
and careful maintenance of due process (some citing undue attention being paid to the
maintenance of due process; others citing not enough attention), the assignment of
staffincluding the heanng examiner, and the role of Commissioners. Particular
concerns about timeliness at the stafflevel were the lack of speed with which
documents moved between the fourth and third floors and the amount of work that had
to be corrected or even redone, especially order writing, which is time-consuming and
duplicative. Commissioners were also faulted for a lack of timeliness, both on making
needed decisions and getting them out the door when a decision had been made.

It appears that stakeholders believe that the RCA is moving orders as quickly as
possible. The RCA is making an effort to clear the backlog and to keep on top of
current cases. Though perceptions are very positive, concerns were raised about the
speed of adjudication, the desire for perfect information in some cases, and a tendency
for the RCA to take on too much.

A key to commission effectiveness is the ability to establish an appropriate
balance between due process protection (fairness) and commission effectiveness.

Across the nation, commissions are attempting to move toward more effective decision-



making methods without, at the same time, unduly diminishing fairness. In the case of
the RCA, there is the general impression that an attempt is being made tc end an over-
emphasis on process. One person noted that there has been a dramatic change in this
regard. As was noted by one person interviewed: some people want speed; some want
deliberation, but the RCA has made a good compromise. Any attempt to move toward
a more effective process will cause concern on the part of some that fairness has been
diminished. There were a couple of concerns in this regard in the RCA interviews. The
ability of legal staff to pull the Commission back when it moves too fast was also cited.

In the NRRI's review of the APUC, a number of complaints were expressed
about the timeliness and content of Commission orders. Several of those interviewed
expressed dissatisfaction with the time required to write orders and the quality of the
content of those orders. The responsibility for writing orders was regarded as
fragmented among staff, paralegals, the heanng examiner, and (potentially)
Commissioners. Most who commented on the training that had been provided for
writing orders regarded the training exercise as a failure. Some felt that paralegals
lacked the expertise to write good orders.

The writing of Commission orders is, in the words of one person interviewed,
"improving but still in need of work." The content of orders appears to be adequate.
Commissioners are writing orders in some cases, paralegals in others, and parties in
procedural orders can submit draft orders. This distributed responsibility seems to be
regarded as productive rather than fragmentation of responsibility as was the case with
the APUC. Orders are said to contain fewer “weasel words."

There are still perceived problems with the issuance of orders. Orders are cited
as being held up, though the source of the administrative delay was not further
specified. One complaint was that some orders are needlessly detailed and that work
needs to focus on the important orders and, by implication, to limit time spent on less
important, procedural orders. Docket managers may need to follow up on orders.

Streamlining administrative processes is being pushed by Commissioners,
though one person indicated that staff is resistant. Prehearing conferences are being

used and several cases are being arbitrated by hearing examiners. The system of



assigning three Commissioners seems to work, and some cases are being
consolidated. One person interviewed cited the potential danger of one Commissioner
being able to dominate the others, which has a greater potential if three Commissioners
are hearing a case as compared to five. No specific Commissioner was cited, and no
example of this happening was given.

A majority of the substantive work ofthe APUC was performed through formal
adjudicatory processes that emphasize due process. According to those interviewed,
the APUC process was fairly formal and rigorous in its interpretation of ex parte
requirements. Several potential methods for streamlining case processing were
identified by those interviewed. They included the issuance of one-page orders for
procedural issues, an attempt to limit the number of pre-hearing conferences, allowing
the hearing examiner to conduct pre-heanng conferences, better use of the paralegals,
and making better use of stipulations.

The RCA is perceived, as was noted earlier, as being less constrained by formal
judicial processes than the APUC. In addition to making better use of the hearing
examiners, the RCA was cited as using workshops, mediation, and arbitration. In one
case cited, mediation had failed because the parties were too far apart. It may be too
early to determine the success of these attempts to employ processes that are less
judicial.

As the work of the RCA shifts towards more policymaking and away from the
kinds of fact-finding embedded in traditional rate cases, the RCA may need to further
explore ,e use of nontraditional means of making decisions. Options include
designating more Commission actions as "rulemaking" rather than adjudication and
using more mediation, negotiated rulemaking, workshops, technical conferences, and

task forces.

External Relations

Legislative linkages will become increasingly important in the future as the



Commission further adopts a more legislative (i.e., policy making) rather than judicial
role. Commissions around the nation are increasingly recognizing that developing and
maintaining good relationships with externa! stakeholders is critical to their emerging
missions. In the past, public service commissions may have adopted a "less-attention-
is-better" strategy toward the media and legislature, only responding when required. At
least one comment to the NRRI indicated the belief that the APUC's legislative strategy
was largely reactive. The passage oflegislation disbanding the APUC may provide
further attestation to the possible shortcomings of APUC legislative relations.

By all accounts, RCA legislative relations are very good, and the legislature
appears to be supportive of Commission work. Relations with the utilities are cited as
being in a process of transition. Commissioners are currently being careful about
communications with the industry and the potential for ex parte violations. According to
one person interviewed, they may be being too careful. Industry may, according to one
person, be a bit intimidated by this Commission, which is well-prepared and willing to
attack sacred cows.

The public was cited as being at worst neutral to the RCA, though one person

noted that there is some work to be done with consumers.

Consumer Protection

Although everybody the NRRI interviewed in its review of the APUC who
commented on the Consumer Protection section agreed that it is functioning well, there
were incipient signs of overload. Complaints on telecommunications service had
increased dramatically, due to the advent of competition. Disposition of a complaint
took up to six weeks and the average time before resolution was becoming longer
because complaints were not only more numerous but more complicated than in the
past. Interviewees alsc reported an increase in carrier-to-carrier complaints Solely on
the basis of the strain on the capacity of the section due to increasing consumer
complaints, a case was made for providing additional support to this section, both

clehcal and professional.



Since that review, the Consumer Protection Section has been provided more
resources and appears, in the view of those interviewed, to be less stressed than
before. The Section is highly regarded. Many of those interviewed still believe that the
Section has a large work load and that they are barely keeping up. Of concern to some
was the responsibility for that Section to prepare the Annual Report to the Legislature.
One person suggested that a person be designated at fully responsible for that Report.

Delegating pieces to other sections is also an option. Another concern was the
replacement of Agnes Pitts when she retires. The Section would like to do more
outreach to consumers but has been constrained by lack of resources. Carrier-to-
carrier complaints have declined. Other complaints may be tapering off but may

increase as other communities are impacted by local telecommunications competition.

General Comments

In the NRRI review of the APUC, the areas most in need of attention seemed to

be:

Commissioner-staffand Commissioner-to-Commissioner relations, which
included issues ofleadership and morale

Timeliness

The quality and speed of Commission orders

The increase in consumer complaints, the likelihood that complaints will
increase further, and the implications for the adequacy of current staffing
levels.

Electronic filing and management information systems.

Each of these areas has seen substantial improvement since the formation of
the RCA, and overall the RCA seems to be functioning at a very high level of energy

and competence. There are a few areas, however, that may ultimately lead to



problems at the RCA. They are:

22.

The High Workloads. No one interviewed at the RCA is opposed to high levels of
productivity and hard work on the part of Commissioners and staff. However, it
appears from comments that the current pace may be unsustainable in the long run.
The current heavy workload has been occasioned largely by the 750-case backlog.
When that backlog is reduced, workloads might decrease. Ifworkloads don’t
decrease, they might, over time, prove disheartening to staffand diminish morale.
The result might be an increase in staffturnover and low levels of staff motivation.
The situation should be monitored closely and more resources provided the RCA if

workloads don’t decrease as the backlog is diminished.

23. The Continued Evolution of the PAS and the Role of the Advisory Staff. The PAS

appears to be a promising mechanism for the effective representation of consumer
interests and the provision, through the remainder of the RCA staff, of adequate
advisory support for Commissioners. By all accounts, the PAS is in the process of
development. It is not certain that the staffing levels provided to it currently will be
adequate for its role; its ability to perform its role should be monitored. Because of
the formation of the PAS, the role of the remainder of the staff will need to change
from advocacy to decision-support. Several of those interviewed suggested that the
staff has not yet fully assumed that role. This should be monitored. External
stakeholders will be impacted considerably by these changes in staff roles. Close

contact should be maintained with them to monitor their opinions and perceptions.

24. The Staffing and Role of the Consumer Affairs Section. Across the country, more

resources are being dedicated to consumer affairs, partly because of the increase in
consumer complaints and concerns caused by the opening of utility markets to

competition. By all accounts, the RCA Consumer Affairs Section is competent and
performing services of value to consumers. If national trends hold, the workload in

that Section can be expected to increase. In addition, other commissions have found



25.

26.

21.

outreach to consumers, in the form of brochures or advertisements, to be a useful
strategy for educating consumers. The RCA Consumer Affairs Section has not yet
heen able to turn its attention to that consumer outreach. Additional resources in
the Consumer Affairs Section might be warranted, either by hiring new staff or
increasing the availability of other RCA staffto the Consumer Affairs Section. An
alternative to placing more resources in that Section is to reduce the workload; the
task most appropriate for reassignment to another RCA section might be the

preparation of the Annual Report to the Legislature.

Staff Training. High turnover among staffis an unfortunate aspect of the regulatory
environment around the country, and there is little hope that it can be slowed
without dramatic increases in staffsalaries. Ongoing training for new staffis,
therefore, necessary for commission effectiveness. Complicating the need for
training is the increasing complexity of regulatory issues. Training is available for
commission staffat a number of locations around the country and may be a wise
investment. Participation in NARUC events and work may be another way to plug

the “expertise hole” caused by staff turnover.

Heavy Reliance on the Chairman. As was noted earlier, several of those
interviewed expressed concern about the reliance of the RCA on the talents of the
Chairman. For the long-term health of the organization, a concerted effort to
delegate more duties to others, appointment of a vice-chair, or ensuring that other
Commissioners are exposed to the duties of the Chairman might be warranted. At
least one person interviewed expressed confidence in the ability of other

Commissioners to step in as Chairman if Chairman Thompson were to leave.

The Overall Face of Change. By all accounts the RCA has come a very long way in
a very short time. Though organizational change can be exhilarating, it can also be

draining and there is a danger in taking on too much change at once. The RCA may
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wish to considerjudicious choice of change targets so that some stability can be
achieved. Development of a strategic plan may assist the RCA identify those areas

most in need of change and help it prioritize its efforts.

The NRRI has been pleased to be able to conduct these two evaluations of the public
utility regulatory institutions in Alaska. Itis particularly gratifying to observe the tremendous
positive changes that have occurred since our first visit. We would be pleased to assist in any

other way that we can.
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The Hon. Paul Fuhs RE. June 21, 1994
Commissioner
Dept. of Commerce & nIEND. 661-94-0744

Economic Affairs
laLne. 269-5211

subject.  Alaska Public Utilities
Commission Sunset

Jeffrey D. Landry

Assistant Attorney General
Virginia A. Rusch

Assistant Attorney General

Fair Business Practices Section
Anchorage

In your May 18, 1994 memorandum to Attorney General
Bruce Botelho, you asked this office to advise you how the legal
authority of the Alaska Public Utilities Commission has been
affected by the fTailure of the legislature, during the session
just completed, to extend the commission®s life. As you pointed
out, AS 44.66.010(a)(4) provides that the commission "expires' or

"terminates” on June 30, 1994. Under AS 44.66.010(b), the
commission ‘'continue[s] in existence until June 30 of the next
succeeding year for the purpose of concluding its affairs.” In

addition, statutory language specifying the continuation of powers
that appears in the Sunset Law applicable to licensing boards (AS
08.03.020) does not appear in the Sunset Law applicable to the
commission (AS 44.66).

SUMMARY

We conclude that the commission®s authority to make
decisions and issue orders in accordance with the statutory powers
and duties granted and conferred in AS 42.05, AS 42.06 and AS
42.45.100-190 1is not withdrawn or diminished during the sunset (or
wind-down) year. The commission should comply with the Sunset Law
by preparing for the exigency of closing shop; this does not mean,
however, that the commission cannot carry on its usual business of
regulating utilities and pipelines. Since many of the
commission®"s statutory duties are mandatory, the commission must
reconcile performance of those duties with the provisions of the
Sunset Law. We advise that the commission should continue to
perform 1i1ts statutory duties to the extent possible while
developing a plan to phase out i1ts work by the close of the sunset
year. In deciding how to do this, the commission has a
considerable amount of discretion.

This conclusion is based on an extensive reviev; of the
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legislative history of the Sunset Lawl and 1is consistent with
advice the Department of Law gave the Alcoholic Beverage Control
Board nearly Tfifteen years ago. In fact, because a number of
agencies terminated by the sunset Jlaw have continued their
business as usual during the wind-down year, we think the view
that an agency®s authority is not diminished during a sunset year
has by now taken on the status of a longstanding iInterpretation
implicitly endorsed and relied upon by the legislature. Finally,
this conclusion 1is consistent with the Ilegislature®s apparent
intent in fully funding the commission for the coming year without
any changes in the statutory duties assigned to the commission.

DISCUSSION

In your request for advice, you express concern that the
commission®s authority for any case decided during the “wind-
down® vyear may be challenged . . . ." In fact, the Iliteral
language of the sunset legislation applicable to the commission2

might suggest that the commission and i1ts power to carry out the

1 We reviewed approximately twenty-four hours of committee
hearing tapes, 1including the tape recordings of the House State
Affairs Committee®s hearing on HB1 and CSHB1 in 1977, as well as
the House Commerce Committee"s hearings and the Senate HESS
Committee™s hearings on SB 241 in 1979, which among other things
amended AS 08.03 by adding section AS 08.03.020. See note 7,
below.

2 AS 44.66.010 provides 1in part:

AS 44.66.010. Termination of state boards and
commissions, (@ Boards and commissions listed in
this subsection expire on the date set out after
each:

(4 Alaska Public Utilities Commission (AS
42.05.010)--June 30, 1994;

() Upon termination, a commission listed in
(@ of this section shall continue 1In existence
until June 30 of the next succeeding year for the
purpose of concluding its affairs.
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regulatory scheme set out in the Alaska Public Utilities
Commission Act, AS 42.05, and the Pipeline Act, AS 42.06, do cease
to exist on June 30, 1994. The terms "expire'” and "termination™
that appear in AS 44.66.010 usually mean 'come to an end." See
Webster®s Third New International Dictionary of the English
Language Unabridged 801, 2359 (1971) . The words of AS
44 66 010 (O could mean that, during the sunset year, the
commission has authority only to "conclude its affairs,” that is,
to dismantle the agency.3 However, our examination of available
legislative history has persuaded us that such an interpretation
is clearly contrary to the intent of the legislature.4

A. Legislative history

Alaska"s version of sunset legislation was considered
and adopted during the Tfirst session of the 10th Alaska
legislature in 1977. Representative Clark Gruaning sponsored HB
1, originally entitled "An Act relating to the termination,
continuation, or reestablishment of certain agencies, boards and

3 In a memorandum to Tuckerman Babcock, Director, Division of
Boards and Commissions, the Department of Law advised that "[t]his
one-year period would primarily be for the purpose of concluding
matcers pending before the Alaska Public Utilities Commission
rather than the commencement of new regulatory activity.” 1993
Inf. Op. Att"y Gen. (Mar. 31; 663-93-0354).

4 The Alaska Supreme Court has said the goal of statutory
interpretation is to give effect to the iIntent of the legislature,
with due regard for the meaning the statutory language conveys to
others. Tesoro Alaska Petroleum Co. v. Kenai Pipe Line Co., 746
P.2d 896, 905 (Alaska 1987). Statutory construction begins with
an analysis of the language of a statute construed in view of its
purpose. Peninsula Marketing Ass"n v. State, 817 P.2d 917, 920
(Alaska 1991). However, the court does not adhere strictly to the
“plain meaning” rule iIn interpretation of statutes. Lagos v. City
and Borough of Sitka, 823 P.2d 641, 643 (Alaska 1991). Even where
the statutory Jlanguage considered alone seems to leave room
reasonably for only one meaning, the court may consult legislative
history and the rules of statutory construction, realizing that
sometimes language that seems clear 1iIn the abstract takes on a
different meaning when viewedin context. Homer Elec. Ass"n v.
Towsley, 841 P.2d 1042, 1044 (Alaska 1992).
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commissions, and establishing a procedure for zero-base periodic
review ar.d evaluation of thelr programs and activities." See
Attachment 1. Section 2 of this bill proposed to amend Title 44
of the Alaska Statutes by adding a new chapter (AS 44.66), which
would have terminated 84 state boards and commissions, including
the Alaska Public Utilities Commission. The proposed AS
44.66.010(e) said:

Upon termination, each agency, board or
commission shall continue iIn existence until July 1
of the next succeeding year for the purpose of
concluding its affairs. Termination or dissolution
shall not reduce or otherwise limit the powers of
the agency, board or commission. One year after
termination or dissolution each agency, board or
commission shall cease all activities.

Committee substitutes for HB 1 modified the original
bill in several ways. Most significant to the question addressed
here iIs the reorganization which first appeared in the House State
Affairs Committee substitute bill. (CSHB 1 (State Affairs); see
Attachment 2) . This amendment divided the sunset legislation
between two different titles of the Alaska Statutes. Section 2 of
the committee substitute proposed to amend Title 8 by adding a new
chapter (AS 08.03), which would terminate 22 state boards involved
in regulation of professions and occupational licensing. This
proposal contained AS 08.03.010(c), which read:

Upon termination, each board listed in (@ and
() of this section shall continue in existence
until June 30 of the next succeeding year Tfor the

purpose of concluding 1its affairs. During this
period, termination does not reduce or otherwise
limit the powers or authority of each board. One

year after the date of termination, a board not
continued shall cease all activities. (emphasis
added.)

CSHB1 (State Affairs) ax.”o proposed, 1in Section 3, to
amend Title 44 by adding a new chapter (AS 44.66). The proposed
AS 44.66.010(a) would terminate an additional Tfive boards and
commissions. Among these was the Alaska Public Utilities
Commission, scheduled for termination on June 30, 1980. The
language of AS 44.66.010(b) in the committee substitute was
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identical to the statute as -iIt appears today;5 1t did not contain
the two sentences underlined above in AS 08.03.010 (©) -

On March 29, 1977, Representative Gruening, the prime
sponsor of the original bill and author of the committee
substitute, testified before the House State Affairs Committee
regarding the proposed committee substitute for HB 1.6 Gruering
described how the committee substitute was intended to work. In
his discussion, Gruening used the Alaska Transportation Commission
as an example of an affected agency. The Transportation
Commission, like the Public Utilities Commission, was on the
sunset list iIn Title 44, not In Title 8. Gruening said, in
pertinent part:

Under that, July 1, 1979, the agency would be
terminated. But there 1is written into the bil] a
grace period, so that i1f, if the, the agency has a
year to wrap up its affairs, do whatever it wants
to to carry out the remaining time it has, and that
is exactly one year.

Tape of the House State Affairs Committee hearing on CS for HB 1,
March 29, 1977 (emphasis and punctuation added).

The amended sunset bill, including the division of the
sunset provisions iInto two different titles of the Alaska
Statutes, was passed by the House on April 29, 1977. Two Senate
committees then considered the bill, Tfurther amending It 1in ways
not relevant here, and the Senate passed it on May 26, 1977. The
House concurred 1iIn the Senate amendment on May 27, 1977. The
Governor signed the bill into law on June 18, 1977. Ch. 149, SLA
1977.7

5 See note 2, above.

6 The Alaska Supreme Court has recognizedthat ' [s]tatements
made by a bill"s sponsor during legislativedeliberations are
relevant evidence when the court 1is trying to determine
legislative intent.” Beck v. State Dept, of Tramp, and Public
Facilities, 837 P.2d 105, 117 (Alaska 1992) (citing Madison wv.
Alaska Dept, of Fish and Game $96 P.2d 168, 176 (Alaska 1985)).

7 In 1979 the legislature reorganized AS 08.03. It repealed AS
08.03.010(0), (d, and (e), re-enacted AS 08.03.010(c), and
amended AS 08.03 by adding a new section, AS 08.03.020. Ch. 74,
SLA 1979. The new section was identical to the repealed AS
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We believe the Ilegislative history reveals that the
legislature did not intend to limit the powers and authority of
the boards and commissions terminated under AS 44.66.010(a) during
the wind-down year. As noted above, the common meaning of the
words “expire”™ and 'termination”™ iIs to come to an end. But It 1is
obvious from the entire section as contained in both the original
and subsequent versions that the legislature did not intend these
words to have the meaning of a final ending. The drafters of the
original bill did not think it was inconsistent for an agency to
“"expire,” and at the same time, to "‘continue in existence for a
year.” The drafters also did not think It was inconsistent for an
agency to continue for a year '"for the purpose of concluding its
affairs,” and at the same time to have no reduction or limitation
of powers for the one year of continued existence.

Reading these provisions together iIn an effort to give
meaning to all of them, one must conclude that "expiration'” under
the Sunset Law triggers a period of special scrutiny by the
legislature, and that an agency must prepare to phase out its
operations, but that 1i1ts authority to carry out 1Its assigned
functions during the sunset year continues undiminished. A board,
commission, or agency that "expires"™ under the Sunset Law would
cease Its activities only at the end of an additional year. The
sponsor of the bill described the one year of continued existence
as a ''grace period."

The committee substitute that divided the sunset pro-
visions between Titles 8 and 44 of the Alaska Statutes clearly
continued the "grace period”™ concept described above in the Title

08.03.010(c), @, and (e - In 1980 the legislature amended AS
08.03.020(c) by adding the language "unless the board is continued
or reestablished for a longer period under AS 08.03.010." See,
e.g., sec. 2, ch. 36, SLA 1980. Otherwise, the legislature has
not amended AS 08.03.020 since 1980. The legislature has,
however, amended the re-enacted AS 08.03.010(c) continuously since
1980 as it reauthorized the various professional boards.
Similarly, the legislature has amended AS 44.66.010(a) on an
almost yearly basis since 1978 as it either reauthorized various
boards and commissions or created new boards and commissions that
became subject to sunset review. AS 44.66.010(b) and (¢) have not
been amended.
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8 portion of the sunset provisions. AS 08.03.020(a).8 However,
the last two sentences of AS 08.03.020 @ were left out of the
sunset provisions iIn Title 44, which applies to the Public
utilities Commission. AS 44.66.010(b)-.9 In our extensive review
of the available legislative history, we found nothing to explain
the difference, or to indicate that a distinction was
intentionally made. Representative Gruening®s explanation of the
intended "'grace period” during which the Transportation Commission
could '"do whatever it wants" makes clear that the sponsor of the
bill did not contemplate any different treatment of the agencies
included in the Title 44 sunset provisions.

B. Interpretation since enactment

In 1979, after the legislature failed to extend the
Alcoholic Beverage Control Board, the Deputy Cor.missioner of the
Department of Revenue wrote to the Department of Law asking about
the effect of that action on the Board®"s activities during the

sunset year. Like the Public Utilities Commission, the Alcoholic
Beverage Control Board is an agency falling under the Title 44
sunset provisions. The Department of Law advised the Board that

“"there was no intention to strip the regulatory boards terminated
under AS 44.66. of their powers during the year in which they are
closing out.™ 1979 Inf. Op. Att'y Gen. ((Nov. 9; J-66-103-80).
See Attachment 3.

In the seventeen years since the Sunset Law was adopted,
at least five different Title 44 boards and commissions, oOn seven
different occasions, have expired under AS 44.66.010(a) and
functioned during the succeeding year under subsection (b).

The Alaska Transportation Commission expired on June 30,
1979, functioned during the succeeding year, and was continued by
the legislature in 1980. Sec. 1, ch. 115, SLA 1980. (This agency
was eventually terminated by an initiative. 1983 Initiative
Proposal No. 2, sec. 6.)

The Alcoholic Beverage Control Board also expired on

8 Except for internal cross-references reflecting the
subsequent reorganization, this statute is identical to the CSHB 1
(State Affairs) version quoted at p. 3.

9 See note 2, above.
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June 30, 1979, functioned during the succeeding year, and was
continued by the legislature in 1980. Sec. 11, ch. 131, SLA 1980.

The State Board of Parole has expired twice, June 30,

1980, and June 30, 1982, functioned during the succeeding years,

and was continued by the [legislature in 1981 and 1983,

respectively. Sec. 1, ch. 32, SLA 1981; Sec. 1, ch. 20, SLA 1983.

This year, the legislature again fTailed to extend this Board, so
it will once again expire on June 30, 1994.

The Alaska Code Revision Commission expired June 30,
1985, Tunctioned during the succeeding year, and was continued by
the [legislature iIn 1986. Sec. 1, ch. 121, SLA 1986. This
commission expired again on June 30, 1993, and was not extended by
the legislature in the session just completed.

The Alaska Women®s Commission has a more convoluted
legislative history. It expired on June 30, 1987, functioned
during the succeeding year, but was not continued by the
legislature in 1988. On June 23, 1988, Governor Cowper signed
Administrative Order No. 110 establishing the Interim Women®s
Commission in the Office of the Governor. The order took effect
July 1, 1988, so that there would be no time gap between the
discontinued Alaska Women®s Commission and the Interim Women®s

Commission. Under the order, the Interim Women®s Commission was
to remain iIn existence until the adjournment of the next
legislative session. In 1989, the |legislature extended the

duration of the Interim Women®"s Commission to June 30, 1989, and
reestablished the Alaska Women®s Commission, effective July 1,
1989, as a continuation of the Interim Women®s Commission. In
1993, the Governor, by Executive Order No. 84, merged the Women®s
Commission with the Alaska Commission on Children and Youth to
create a new Alaska Human Relations Commission in the Governor-'s
Office.

The Alaska Supreme Court has recognized that, in
statutory 1iInterpretation, some weight should be given to an

administrative interpretation, "and especially so if it is
longstanding.”™ Nat®"l Bank of Alaska v. State, Dept, of Revenue,
642 P.2d 811, 815, n.5 (Alaska 1982). In Matanuska-Susitna

Borough v. Hammond, 726 P.2d 166, 178 (Alaska 1986), the court
also recognized that the Ilegislature may be assumed to have
acquiesced in a longstanding agency interpretation. With regard
to this 1issue, the legislature has done nothing in fifteen years
to express disagreement with the Department of Law"s 1979
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interpretation that the powers of an agency that expires under
Title 44 are not curtailed during the wind-down year. It appears
that the legislature has acquiesced in, and even come to rely on,
the Department of Law"s advice that an agency®s powers are hot
curtailed during a sunset year.

C. Budget and powers

Finally, we think that the authorization of the Tfull
budget of the Public Utilities Commission in the FY 95 budget
passed by the legislature and signed by the Governor on June 15,
1994 1is evidence that the legislature did not intend to reduce or
otherwise limit the authority of the commission between July 1,
1994, and June 30, 1995. Spending authority at the Tfull amount
requested by the commission would appear unnecessary 1If the
commission®s only function during the year is to dismantle itself.

W= think the spending authority was intended to support
functioning in accord with the commission®s statutory powers and
authority, AS 42.05 and AS 42.06, which were not repealed by the
legislature.

CONCLUSION

We conclude the impact of AS 44.66.010(a) (9 on the
Alaska Public Utilities Commission is to iImpose an additional duty
to prepare fTor closing, but not to eliminate the commission®s
power to conduct its regulatory functions. The Commission should
comply with the sunset law by preparing for the exigency that it
may be required to cease all activities, lay off all staff and
close 1its doors at the end of the next Tfiscal year. We suggest
the commission should examine the time demands and completion
dates of its current workload, determine what additional
investigations can be accomplished by the end of the sunset year,
develop a plan to conclude as many matters as possible otfc?®e the
end of the year, and publicize plans to wind down and phase out by
June 30, 1995. We emphasize that how to do this is within the
commission®s discretion since the statutes orfer little guidance.

JDL/VAR/rmg
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