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HOUSE BILL NO. 228 SALE OF TOBACCO PRODUCTS

"An Act relating to the  offense o f selling o r giving tobacco to a m inor, to the accounting o f  fees from  business license endorsem ents for 
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tobacco products, to citations and penalties fo r illegal sales o f tobacco products; and providing for an effective date."
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FISCAL NOTE
STATE O F ALASKA
2001 LEGISLA TIVE SESSION

Revision Date/Time (Note if correction):___________
Title: Relating enforcement of tobacco laws

Fiscal Note Number: 
Bill Version:
( ) Publish Date:

Dept. Affected:_____
'BRU:

CS HB 228 (FIN)

Health & Social Services 
State Health Services

Sponsor:
Requester:

Rep. Harris
House (FIN)

_ Component: Community Heallh/EMS Services 

Component Number: 2078

Expend itu res/R evenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

72.1 77.1 82.1 87.1 92.1 97.9
60.9 60.9 60.9 60.9 60.9 60.9
344.4 344.4 344.4 344.4 344.4 344.4
2.0 2.0 2.0 2.0 2.0 2.0
8.5

TOTAL OPERATING 487.9 484.4 489.4 494.4 499.4 5*r5.2

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) |~

FUND SOURCE (Thousands of Dollars)
1002 Fedb.’al Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1119 Tobac Setl
Other (Statutorily Designated Rcpls.)

487.9 384.4 389.4 394.4 399.4 405.2
100.0 100.0 100.0 100.0 100.0

TOTAL 487.9 484.4 489.4 494.4 499.4 505.2

Estimate of any current year (FY2001) cost: 230.0

Check this box (X) if funding fo r th is b ill is included in the Governor’s FY 2002 budget proposal: 

POSITIONS
Full-time L 1 1 1 1 1 1
Part-time
Temporary

ANALYSIS: (Attach a separate page If necessary)
Alaska's statewide tobacco-sales-lo-minors enforcement efforts were funded for that pasl three years on a grant 
from the Food and Drug Administration (FDA). In March 2000 this funding ended abruptly when the US Supreme 
Court ruled that the FDA had no regulatory authority over tobacco. Since that time, funding has been diverted from 
community-based tobacco prevention and control efforts, as well as alcohol and drug abuse prevention and 
treatment, to continue enforcement activities. Currently, federal substance and alcohol abuse treatment funds are 
threatened to be reduced because of high tobacco sales to youth noncompliance rales.

An effective enforcement program includes community-based enforcement, year-round enforcement checks, 
accountability of sales stalf and vendors, and vendor education and training. This bill would enable such a program. 
It also would provide revenues to offset part of the program costs. Program costs would include the following:

Prepared by: 
Division

Approved by; 
Agency

(Ruv?/WOOI OMI1)

Karen Pearson, M.S.
Public Health

Phone (907) 465-3090 
Date/Time

Elmer A. Lindstrom, Special Assistant Date 4/25/01 4:25 PM
Department of Health & Social Services

For distribution Information, call the Governor’s Legislative Otflco
Page 1 of 2



Revision Date: Bill Version: CS HB 228 (FIN)
ANALYSIS: (continued)

$72,095 for personnel costs include a full-time project coordinator, responsible for: (1) facilitating an inter­
departmental working group with the Division of Public Health, the Division of Alcohol and Drug Abuse, the 
Civil and Criminal Divisions o f the Department of Law, the Department of Public Safety, and the Divisior. of 
Occupational Licensing; (2) developing an interagency working agreement; (3) developing vendor 
education; (4) coordinating enforcement efforts; (5) administering contracts with local police departments; 
and (6) facilitating community education and community development. This line also includes 10% of the 
existng tobacco prevention and control program manager who is responsible for coordinating the overall 
tobacco prevention and control program, as well as 25% of an existing part-time administrative clerk II.
The expenditure line is projected to increase over the next 5 years to cover annual meritorious increases.

$60,060 for travel costs include: (1 )18 coordination trips for project and program coordinators to meet with 
community-based partners and the Alaska Tobacco Control Alliance (ATCA); (2) transporting enforcement 
staff and youth to communities where investigations will occur; and (3) project coordinator attendance at 
the annual Synar conference.

$344,400 in contractual services costs include: (1) contracts with local police departments and officers to 
conduct the enforcem6nL checks (approximately 1,000 checks will occur each year); (2) contracts to 
design, print, and distribute vendor educational materials to assist vendors in meeting stale law; (3) 
training of vendors in the use o f these materials; (4) RSAs with the Departments of Law and Commerce 
and Economic Development for adjudicating noncomplianco cases; and (5) other administrative costs.

$2,000 is included for office supplies and program materials.

$8,500 is included for computer equipment end a workstation in the FY02.
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FISCAL NOTE
STA TE O F  ALASKA
2001 L E G ISLA T IV E  SESSION

Fiscal Note Number: 1
Bill Version:
(H) Publish Date: 4/20/01

CSHB 228/L&C1

Revision Date/Time (Note f correction): 
Title: Sale of Tobacco Products

Dept. Affected: Revenue
'BRU: _______
Component:_______

Revenue Operations
Tax Division

Sponsor:
Requester:

Representative Harris
House Labor and Commerce Committee

E x p e n d itu re s /R e v e n u es

Component Number: 

(Thousands of Dollars)

2476

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) I I

FUND SOURCE (“ housands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate «f any current year (FY2001) cost: 0.0

Check th is box (X) if funding fo r th is bill is included in the G overnor's FY 2002 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate pane it necessary)

See attached

Prepared by: Johanna Bales__________________________________________  Phone 269-6628
Division Tax Division____________________________________________  Dale/Time April 13. 2001, 10 a.m.

Approved by: Larry Persily. Deputy Commissionar________________________ Date 4/13/01_______________
Agency Department of Revenue__________________________________

For distribution information, call the Governors Legislative Offico 
(R®v 2/7/7001 qmb) P a g e 1 o f  3 

COMMITTEE COPY



Department o f Revenue Bill Analysis 
HB 2 2 8 -T o b a cco  Enforcem ent-April 13,2001 - FN#1

The Department of Revenue supports HB 228, which would increase the penalties for 
selling cigarettes to individuals under the age of 19 and give the Department of 
Revenue new tools to enforce the nationwide Master Settlement Agreement (MSA) 
signed by the major cigarette producers and states.

Under the provisions of the MSA, entered into and subsequently adopted by the State of 
Alaska under AS 45.53, cigarette manufacturers that did not sign the MSA 
(nonparticipating manufacturers) must establish and fund escrow accounts for the 
benefit of the State of Alaska. If the state fails to enforce this provision of the MSA, the 
state can be sued by manufacturers that signed the MSA (participating manufacturers) 
and could potentially lose some or all of its payments under the agreement.

Alaska expects to receive approximately $28 million each year from the MSA, provided 
the payments are not reduced for failing to enforce the provisions of the agreement.

The following sections of HB 228 would enhance the Department of Revenue’s ability to 
protect the state’s revenue from the MSA:

Section 3. D isclosure of information for compliance with the tobacco product 
Master Settlement Agreement.

The Department of Revenue is responsible for determining the amount of escrow 
payments that must be made by each nonparticipating manufacturer each year. The 
information used to determine the amount of the escrow payments comes from cigarette 
tax and tobacco product tax returns filed with the Department of Revenue. The 
Department of Law is responsible for suing those nonparticipating manufacturers that 
fail to make escrow payments. Although the Department of Revenue may provide 
information to the Department of Law at the time an official investigation begins, it is 
precluded from sharing this information with other states and entities that may aid the 
Department of Revenue in enforcing the MSA. We believe this section of the bill is 
needed to allow for increased sharing of information with the Department of Law and 
other entities, such as the National Association of Attorneys General and the Federation 
of Tax Administrators. Both of these agencies are heavily 'nvolved with aiding states in 
enforcing the provisions of the MSA.

Page 2 of 3



HB 228 * FN#1

Section 4. Notification of noncom pliance ; confiscation o f noncom p ly ing 
cigarettes.

The MSA was recognized and adopted by the State of Alaska effective June 3, 1999. 
For the period June 3, 1999, through December 31, 1999, the Department of Revenue 
identified 23 nonparticipation manufacturers that sold cigarettes into Alaska. Of these 
23 nonparticipating manufacturers, only three have established and funded escrow 
accounts as required in AS 45.53. Section 4 of this bill would prohibit the state's 
cigarette and tobacco products licensees from importing and selling cigarettes made by 
nonparticipating manufacturers that have failed to comply with AS 45.53. This provision 
is needed to aid in the enforcement of the MSA and protect Alaska’s current and future 
payments under the MSA.

Page 3 of 3



FISCAL NOTE

STATE O F  ALASKA
2001 LE G ISL A T IV E  SESSIO N

Revision Date/Time (Note if correction):________________
Title "An Act relating to the offense of selling or
giving tobacco to a minor, ..."

Fiscal Note Number 
Bill Version:
(H) Publish Date:

Dept. Affected;______
'BRU

CSHB 228(L&C)
4/20/01

Law
Civil Division

Component Fair Business Practices
Representative HamsSponsor 

Requester

E x p e n d itu re s /R e v e n u e s

House Labor and Commerce Committ

Note: Amounts do not include inflation unless otherwise noted below

Component No. 

(Thousands of Dollars)

2206

OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 60.6 60.6 60.6 60.6 60.6 60.6
Travel 0.2 0.2 0.2 0.2 0.2 0.2
Contractual 94 9.4 9.4 9.4 9.4 94
Supplies 0.8 0.8 0.8 0.8 0.8 0.8
Equipment 6.5
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 77.4 70.9 70.9 70.9 70.9 70.9

CAPITAL EXPENDITURES I ! I i ’

CHANGE IN REVENUES ( ) | I I I  1

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1007 Interaqencv Receipts 77.4 70.9 70.9 70.9 70.9 70.9

TOTAL 77.4 70.9 70.9 70.9 70.9 70.9

Estimate of any current year (FY2001) cost: 0.0
POSITIONS
Full-time
Part-time 1 1 1 1 I 1
Temporary

ANALYSIS: (Attach a separate page if necessary)
HB 228 provides additioial tools to prohibit the sale of tobacco to minors

Several changes are nade to the current requirement that a person selling tobacco products must have a tobacco endorsemenl 
attached to their state business license. The fee for a Iwo-year tobacco endorsemenl would be increased from S25 lo S100. The 
bill would require a tobacco endorsement for each location and outlet where the business sells tobacco products Current law 
requires only one, no matter how many store locations or outlets a business uses to sell tobacco products This change will make it 
easier to track locations or outlets where tobacco products are sold lo be sure the tobacco tax and other law are boing uniformly 
followed. This change, as woll as the increased endorsemenl fee, would help offset Ihe increasing cost of the administration and 
enforcement of endorsement requirements. The bill establishes civil penalties in Ihe form of significant fines (or those who sell 
tobacco without an endorsement, for sale of gray market cigarettes, and failure to post required warning signs It would

Prepared by: 
Division
Approved by: 
Agency

|R*v 11/7000 OMB)

Joan M. Kasson Phone 465-5370
Attorney General's Office
Kathryn Dauqhhelee for Bruce M. Botelho, Attorney General 
Department of Lav/________________________________

Dale/Time 4/12/01 2.57 PM
Date 4/12/01

For dislnbulion information, call the Governor's Legislative Olfice
Page 1 of 2
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FISCAL NOTE

AHftLYSIS.CQMTIMPAIIflH
establish a streamliner! administrative process for suspending the endorsements of those businesses who violate the slate's laws 
on selling tobacco products to minors. II would also allow for the revocation of endorsements or an increase in the suspension 
period if the person continues the conduct which led to an endorsemenl during a suspension period.

A recent survey initiated by trie Department of Health and Social Services indicated that nearly two-thirds of tobacco vendors in 
rural Alaska sold tobacco products to children, and more than one-third of the vendors in urban Alaska did. Federal law requires no 
more than a 20 percent noncompliance rate. In order to improve Alaska's noncompliance rate, DH&SS anticipates approximately
1.500 enforcement checks each year will be performed if this bill is enacted.

The Department of Law estimates the services of one-half of an full-time equivalent attorney position will be necessary to provide 
the necessary legal services associated with the compliance checks and the administrative process resulting from any 
noncompliance. This position will be funded by interagency receipts from the Department of Health and Social Services, and will be 
assigned lo the Fair Business Practices section in the Anchorage office of the Civil Division.

This estimate is based on our prior experience with tobacco compliance checks and endorsement proceedings under current law. 
The few cases undertaken in FV99 took an average of 27 hours of attorney time each to complete. With the streamlined process 
intended by this bill, cases should movo faster. However, none of the cases pursued in FY99 went to administrative hearing, which 
by requiring additional time, may offset the gains from the streamlined procedure to some extent.

Using the department's FY02 standard attorney cost schedule, the fiscal impact from this legislation for the Civil Division's Fair 
Business Praclicas section would be S7O.880. This cost includes clerical support, communications, space, supplies, data 
processing, and other normal overhead expenses. The standard cosl does not include one-time new equipment purchases, and
56.500 is added in FY02 for this purpose.

STA TE O F  A LASK A B IL L  NO. HB 228 - FNS2
2001 LE G ISL A T IV E  SESSION
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FISCAL NOTE

STA TE O F  ALASKA
2001 LE G ISL A T IV E  SESSION

Revision Qate/Time (Note if correction):_____________
Title: Relatina to tobacco sales to minors and

Fiscal Note Number: 
Bill Version:
(H ) Publish Date:

Dept. Affected: 
'BRU:

CSHB 228(L&C)
4/20/01

Health & Social Services
State Health Services

Sponsor:
Requester:

license endorsements for tobacco sales
Rep. Harris_________________________
House ( L & C ) _________________

Component: Community Health/EMS Services 

Component Number: 2078

E xpend itu res /R evenues (Thousands o f Dollars)

OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FV 2007

Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

72.1 77.1 82.1 87.1 92.1 97.9
60.9 60.9 60.9 60.9 60.9 60.9
344.4 344.4 344.4 344.4 344.4 344,4
2.0 2.0 2.0 2.0 2.0 2.0
8.5

TOTAL OPERATING 487.9 484.4 489.4 494.4 499.4 505.2

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( m
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts ,-----/
1003 GF Match
1004 GF 487.9 384.4 389.4 394.4 399.4 405.2
1005 GF/Program Receipts
1037 GF/Mental Health
Other .Statutorily Designated Rcpts.) 100.0 100.0 100.0 100.0 100.0

TOTAL 487.9 484.4 489.4 494.4 499.4 505.2

Estimate of any current year (FY2001) cost: 230.0

Check this box (X) If funding fo r this bill is included in the Governor's FY 2002 budget proposal:

POSITIONS
Full-time 1 1 1 1 1 1
Part-time
Temporary

ANALYSIS: (Attach a separate page if  necessary)
Alaska's statewide tobacco-sales-to-minors enforcement efforts were funded for that past three years on a 

grant from the Food and Drug Administration (FDA). In March 2000 this funding ended abruptly when the US 
Supreme Court ruUid that the FDA had no regulatory authority over tobacco. Since that time, funding has been 
diverted from community-based tobacco prevention and control efforts, as well as alcohol and drug abuse prevention 
and treatment, to continue enforcement activities. Currently, federal substance and alcoho1 abuse treatment funds 
are threatened to be reduced because of high tobacco sales to youth noncompliance rates.

An effective enforcement program includes community-based enforcement, year-round enforcement checks, 
accountability of sales staff and vendors, and vendor education and training. This bill would enable such a program. 
It also would provide revenues to offset part of the program costs. Program costs would include the following:

Prepared by: 
Division

Approved by: 
Agency

Karen Pearson. M.S.
Public Health

Phone (907) 465-3090 
Date/Time

Elmer A. Lindstrom, Special Assistant Date 4/10/01 11:53 AM
Department of Health & Social Services

(Rev 2.7 / 2 0 0 1 OMB)
For distribution information, call the Governor's Legislative Office

C O M M I T T C c  n \ /
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Revision Date: Bill Version: HB 228 - FN*3

ANALYSIS: (continued)

572,095 for personnel costs include a full-time project coordinator, responsible for: (1) facilitatmg an inter­
departmental working group with the Division of Public Health, the Division o f Alcohol and Drug Abuse, the 
Civil and Crim inal Divisions of the Department o f Law, the Department of Public Safety, and the Division of 
Occupational Licensing: (2) developing an interagency working agreement; (3) developing vendor 
education; (4) coordinating enforcement efforts: (5) adm inistering contracts w ith local police departments: 
and (6) facilitating community education and community development. This line also includes 10% of the 
existng tobacco prevention and control program manager who is responsible for coordinating the overall 
tobacco prevention and control program, as well as 25% of an existing part-time adm inistrative clerk II.
The expenditure iine is projected to increase over the next 5 years to cover annual meritorious increases.

560,860 for travel costs include: (1) 18 coordination trips for project and program coordinators to meet with 
community-based partners and the Alaska Tobacco Control Alliance (ATCA); (2) transporting enforcement 
staff and youth to communities where investigations will occur; and (3) project coordinator attendance at 
the annual Synar conference.

5344,400 in contractual services costs include: (1) contracts with local police departments and officers to 
conduct the enforcement checks (approximately 1,000 checks will occur each year); (2) contracts to 
design, print, and distribute vendor educational materials to assist vendors in meeting state lav.'; (3) 
training of vendors in the use o f these materials; (4) RSAs with the Departments of Law and Commerce 
^nd Economic Development to r adjudicating noncompliance cases; and (5) other adm inistrative costs.

52,000 is included for office supplies and program materials.

$8,500 is included for computer equipment and a workstation in the FY02.

Page 2 of 2



FISCAL NOTE
STATE OF ALASKA
2001 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 04/11/2001 11:37a.m. 
Title: An Act relating to the offense of selling or giving
tobacco to a minor......
Sponsor:
Requester:

Representative Harris
House Labor and Commerce

E xpenditu res/R evenues

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected:
] bRU:
_ Component:

Component Number: 

(Thousands of Dollars)

CSHB 228IL&C)
4/20/01

DCED
Occupational Licensing 
Occupational Licensinc

2360

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

100.5 100.5 100.5 100.5 100.5 100.5
10.0 10.0 10.0 10.0 10.0 10.0
19.6 19.6 19.6 19.6 19.6 19.6
5.0 5.0 5.0 5.0 5.0 5.0
4.0

TOTAL OPERATING 139.1 135.1 135.1 135.1 135.1 135.1

CAPITAL EXPENDITURES

CHANGE IN REVENUES (1156 RSS) 100.0 100.0 100.0 100.0 100.0 100.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other - 1007 Inter-Agency Receipts 139.1 135.1 135.1 135.1 135.1 135.1

TOTAL 139.1 135.1 135.1 135.1 135.1 135.1

0.0Estimate of any current year (FY2001) cost:
Check this box (X) if funding for this bill is included in the Governor's FY 2002 budget proposal:

POSITIONS
Full-time 2 2 2 2 2 2
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)
Provisions of the bill that affect AS 43.70 require a tobacco endorsement for each location or outlet in a 
location where a business offers tobacco products for sale; authorize tobacco enforcement to act upon 
adjudication of violating the law; and simplify suspension action of business license tobacco 
endorsements. A detailed explanation of the expenditures and revenue shown above is attached.

Prepared by: 
Division

Approved by: 
Agency

(Riv 11/3000 OMB)

Jennifer Slrickler. Administrative Manager
Occupational Licensing

Phone (907)465-2144 
Date/Time 04/11/2001 11:37a m.

Commissioner Deborah B. Sedwick
Department of Community and Economic Development________

For distribution Information, call tho Governor's Legislative Office

Date 4/11/2001

Page 1 of _ 2 _
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ANALYSIS: (continued)
HB 228: An Act relating to the offense of selling or giving tobacco to a minor....
Page 2 or 2 - FN#4

The expenditures provide the following in support of changes to AS 43.70, b"siness license tobacco 
endorsements -

1 - Administrative Clerk II, Range 10, GG'J, 12 months to process tobacco endorsement applications from 
each location and outlets in a location, to disseminate information regarding the tobacco endorsement 
requirement, and to promote the proactive enforcement program by administratively doing compliance 
checks of businesses required to hold tobacco endorsements; S38.8 
1 - Investigat r III. Range 18, GGU, 12 months to prepare and coordinate cases, issue suspension 
notices, and pre. ent cases to the hearing officer if a hearing is requested; 561.7

PERSONAL SERVICES: $100.5

TRAVEL for the Investigator and/or Hearing Officer should it become necessary. $10.0

Contract Hearing Officer time based on approximately 3 days per case at $97 3/case, and assuming at 
least 15 cases will go to hearing in the fiscal year; $14.6

Printing forms, endorsements, and communications costs; $5.0

CONTRACTUAL SERVICES: $19.6

SUPPLIES for daily operations relating to tobacco endorsements; 55.0 

EQUIPMENT (cne-time costs) for support staff; $4.0 

TOTAL Fiscal Note Request: $139.1

REVENUE

Assumes the endorsement fee changes to $100 and endorsements are purchased by 1,000 locations and 
outlets. 1,000 x 5100 fee = S100.0



22-LS0797VJ.I 
Ford 

4/25/01

A M E N D M E N T  1

OFFERED IN THE HOUSE 

TO: CSHB 228(JUD)

1 Page 3, line 20, following "11.76.107":

2 Insert "and is not otherwise subject to the sanctions described in (2) - (4) o f this

3 subsection"

4

5 Page 4, lines 25 - 26:

6 Delete "holds the business license issued under AS 43.70.020 is the retailer and is"

7 Insert "the person who owns the premises where the vending machine is located are

8 both"

9

10 Page 4, line 27, following "section.":

11 Insert "If the endorsement o f the person owning the vending machine is suspended or

12 revoked, the person may not sell cigarettes, cigars, or other products containing tobacco

13 during the period o f suspension or revocation through the use o f vending machines at the

14 ^cation or outlet where the violation occurred. During the period o f suspension or

15 revocation, the person owning that vending machine may not use that machine to sell tobacco

16 products at another location or outlet."

L -1-



A l a s k a  S t a t e L e g is l a t u r e
R e p r e s e n ta t iv e J o h n H a r r is

State CAPrroL5l3. J uneau. Alaska 99801-1182 (907)465-4859

Sponsor Statement 
HB 228 - Tobacco Sales Enforcem ent

Alaska has a huge problem with the sale of tobacco products to kids. In a recent survey 
of tobacco retailers initiated by the Department of Health and Social Services, it was determined 
that nearly 2/3 of vendors in rural Alaska sold tobacco products to children, while more than 1/3 
of those in urban Alaska did.

This will take a toll on these young people if they continue to use tobacco products into 
their adult years, in terms of unnecessary illness and early death. It also continues to place a 
heavy burden on health care providers whose duty it is to help those who are battling tobacco 
related disease. The cost to the public will continue to spiral upward. Additionally, the state is 
liable, under the federal Synar amendment, for a penalty of $1.5 million (to be deducted from its 
drug and alcohol abuse block grant) because the rate of sales to minors is above the 20 percent 
federal limit. If increased state enforcement effort of at least $481,687.00 is approved through the 
fiscal notes for this bill, the Synar penalty will be lifted.

HB 228 seeks to derail some of the ever-growing problem of tobacco sales to minors -  
and the consequences down the road -  by beefing up enforcement of state laws prohibiting the 
sale of tobacco products to minors, and it does so in several areas.

First, the bill proposes fining a business that sells tobacco to minors from $1,000 on a 
first offense to $5,000 on a third offense. It also provides for mandatory suspensions and possible 
revocation of the endorsement to sell tobacco products if multiple violations take place over a 
two-year period. The bill also gives the Department of Health and Social Services the authority 
to issue citations for certain tobacco offenses.

The bill would increase revenues from tobacco vendors to pay for enforcement efforts by 
raising the fee for a tobacco endorsement on a business license from $25 to $100. It would also 
require a separate endorsement for each location at which a retailer sells tobacco products.
Current law requires only one, regardless of how many locations or outlets a business has in 
which it sells tobacco.

In sections unrelated to the problem of tobacco sales to minors, HB 228 also adds 
language to allow the Department of Revenue to keep better track of compliance with the tobacco 
settlement.



The Human Toll 
From 

Tobacco 
Use

Cigarette smoking is the single 
most preventable cause of 
premature death in the United 
States.
More than 430,000 Americans 
die each year from smoking 
related illness.



One in every five U.S. 
deaths is smoking related.

Exposure to secondhand 
smoke causes 3,000 deaths 
from lung cancer each year.

Comparative Causes of Annual 
Deaths in the United States

D eaths Per T housand

Source: CDC, Actual Causes o f Death, United States, 1999 •)



U.S. Economic Im pact 
of Tobacco Use

Tobacco use costs the U.S. 
approximately $50 to $73 

billion in medical
&

expenses each year

•  $26.9 bill ion in hospital stays

•  $15.5 billion for physician expenditures

•  $4.9 billion for nursing home expenditures

•  $1.8 billion for prescription drugs

• $900 mill ion for home health care

I
Sources: Investing in Tobacco Control: A Guide for State Decision makers





Total annual state Medical payments 
directly related to smoking...............

$23 MILLION

Additional expenditures in Alaska for 
health and developmental problems of 
infants caused by their mothers' 
smoking or being exposed to 
secondhand smoke during 

pregnancy.......

$8 MILLION
Source: State o f Alaska
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Adult 
Smoking 

in \

A laska„
/ /

• 40% of 
Natives 
smoke as 
compared 
to 24% 
non-Native

• 28% of 
men smoke 
compared 
to 24% 
female; but 
female 
smoking is 
on the rise



• Nationally the average adult 
smoker began smoking at 
14.5 y  rs old.

• In Alaska, 84% of adult 
smokers report having started 
between the ages of 10 and 
20 .

Between 1988 and 1996, 
the percentage of 

teenagers taking up the 
habit jumped 73%.



Each day, 6,000 
people younger than 

18 try their first 
cigarette with 3,000 

of them becoming 
daily smokers.

Over one-third of U.S. 
and Alaskan high school 
students have smoked in 

the past 30 days.

Sources: Investing in Tobacco Control: A Guide for State 
Decision makers /  Youth Risk Behavior Survey
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Almost 14,000 Alaskans 
under the age of 18 today 

will eventually die from 
tobacco-caused illness 

unless current trends are 
reversed.

Source: CDC
19

BEST
PRACTICES

Established by the CDC
&

The Office of Smoking and Health

20



The CDC -  Office of Smoking and
Health has identified the

necessary components for a
successful tobacco control

program based on research of
successful states who have

reduced smoking related deaths.

21

• Community tobacco 
prevention programs

• Chronic Disease 
programs

• School prevention 
programs



• Enforcement of 
tobacco control 
policies

• Counter-marketing

• Statewide programs

• Smoking cessation 
programs

• A surveillance and 
evaluation system

• A strong 
administrative and 
managerial system

24



What is SYNAR

?
1

25

Provisions of the Federal Synar Amendment require :

• Enforcement of State- 
level minors' access laws 
to decrease sales to 
persons under the age of 
18 to less than 20%.



• Conduct annual statewide 
inspection surveys that 
accurately measure the 
effectiveness of their 
enforcement efforts.

* Report annually to the 
U.S. Secretary of Health 
and Human Services.

28



Alaska Tobacco Survey 
Results

Non-Compliance rates for 
Surveys Collected

August &  Septem ber, 2000

N o n -C o m p l ia n ce  Ra te  by  
6 1 %  N u m b e r  o f  O u t le ts  per 

C om m u n i ty

4 0 %

S
2 6 % 2 6 %

•
2 0 %

l  . i  I
<4.

I m I

Less then 
9 outlets

9 to 49 
outlets

Anchorage Over 49 
o n ly outlets

Anc, Frb, 
Jnu, Ktn

Target
SYNAR

goal

30



Failure of Alaska to achieve 
performance targets will 

result in a significant loss of 
Federal block grant dollars.

The penalty for non-compliance is the loss 
of up to $1.5 MILLION in substance abusr 

prevention and treatment funds from 
Alaska's Federal Substance Abuse 

Prevention and Treatment Block Brant



The enforcement program goal is 
to reduce the availability of 
tobacco products to children.

Enforcement is only one aspect of 
a comprehensive tobacco control 

strategy.

W ithout it, part of the message is 
missing.

 *— ■   —  — — —

WHY ENFORCEMENT?

• Enforcement deters youthful 
violators

• Enforcement sends a message 
that the community cares 
about its children.

• The health of Alaska's children 
depends on it.
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Tobacco Enforcem ent Includes:

• Educating tobacco vendors
• Coordinating enforcement efforts
• Issuing citations to those who sell to 

minors
• Community education and development
• State and local agencies working together
• Law enforcement training
• Federal reporting

36

“Enforcement of restrictions 
on the sale of tobacco products to 

minors
is potentially a very cost-effective 
measure for saving lives...” 

Joseph R. DeFranza, MD in Preventive 
Medicine 32,168-174, (2001)

37
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One of the most effective 
ways to improve the 

health of Alaskans is to 
stop people from 

becoming addicted in the
first place.



A l a s k a S t a t e L e g is l a t u r e
R e p r e s e n ta t iv e J o h n H a r r is

State Capitoi. 513. Juneau. Alaska 99801-1182 (907)465-4859

Sectional Summary 
CSHB 228 (Jud) -  Tobacco Sales Enforcement

Section 1 -  Amends AS 37.05.146(b)(4) to add tobacco endorsement fees to the list of 
“designated program receipts”.

Section 2 -  Adds a new section (40.25.105) to allow Department of Revenue to disclose 
information to the attorney general and others to assure compliance with the Master 
Settlement Agreement. Person receiving information is bo.'.nd to confidentiality as well.

Section 3 -  Adds a new section (43.50.145): (Regards brands -  not sales to minors) 
Department of Revenue would notify a licensee in writing when they have determined 
that a manufacturer has failed to comply. After the department notifies manufacturer of 
brands, the company has 30 days to destroy those brands or return them to the 
manufacturer or distributor. After that they become contraband and are subject to 
confiscation. The department may allow tax credit for returned or destroyed product.

Section 4 -  Amends 43.70.075(a) Community and Economic Development. This section 
would require a business license tobacco endorsement for each location where tobacco 
products are sold. Current law only requires one tobacco endorsement statewide no 
matter how many stores or outlets are utilized by the business. It also adds that a person 
may not apply for an endorsement if an endorsement issued for the same location is 
currently suspended or revoked and indicates such endorsement would be void.

Section 5 -  Amends AS 43.70.075(b) to raise the fee for a tobacco endorsement from $25 
to $ 100. (Good for 2 years). Labor and Commerce committee added language to require 
the department to include vendor education material, describing the penalties for selling 
to minors, when it issues a business license with endorsement.

Section 6 -  Amends AS 43.70.075(d) to provide for mandatory suspension of a tobacco 
endorsement following a conviction for a violation of AS 11.76.100,. 106, o r . 107. This 
section also now includes civil fines, which have been reduced from the original HB 228. 
Provides a $300 find and 20 day suspension to be assessed for a first conviction; $500



and 45 days for a second within 2 years; $1,000 and 90 days for a third; and $2,500 and 
one year suspension for a fourth conviction. Both fine and suspension are mandatory; in 
current statute, the suspension is discretionary, fines are nonexistent.

Section 7 -  Amends 43.70.075(e) to clarify that the endorsement suspension is only for 
the location in which the violation occurs.

Sec..on 8 -adds several new subsections to AS43.70.075.

(k) Adds language that allows for a civil conviction when someone violates (a), 
having an endorsement for each location that sells tobacco.

(1) This allows a person with vending machines to have one endorsement for all 
the vending machines, regardless of location. Changes made in Judiciary committee 
ensure that if the owner of the vending machine violates this section, the resulting 
suspension applies only to the vending machine where the violation occurred.

(m) This establishes the process for suspending the endorsement. The department 
will hand deliver, or send by certified mail, the notice of suspension, and pertinent 
information. The suspension will begin 30 days after receipt of the notice unless the 
endorsement holder requests a hearing within the timeline set in regulations. The hearing 
officer will use the preponderance of evidence test. This section includes the questions 
that the hearing officer will use to determine his/her findings.

(n) The commissioner has the option of accepting the hearing officer’s findings, 
require more proceedings or reject the hearing officer’s decision.

(o) If a person disregards the suspension, the department has the option of 
revoking the endorsement or increasing the period of suspension. This section also 
disallows that person from having or seeking an endorsement for up to 2 years.

(p) Provides that a person who sells tobacco products, but fails to post a sign that 
it is illegal to sell tobacco products to minors, may be assessed a civil fine of $250 for 
each day of the violation, not to exceed $5,000. The department may not suspend or 
revoke a tobacco endorsement for violation of the signage provision.

(q) This allows the department to establish the necessary regulations. It also 
states that the Administrative Procedures Act does not apply to these hearings.

(r) This section defines when a person has acted within the scope of the agency or 
business that has the endorsement. It also defines when a conviction occurs, as well as 
the civil process.

CS HB 228(L&C) -  Tobacco Sales Enforcement
Page 2



(s) Provides a civil penalty of up to $250 per day (not to exceed $5,000) for a 
person who sells tobacco products without obtaining a business license tobacco 
endorsement.

Section 9 -  Adds a new subsection to AS 43.70.105 to require a person who sells tobacco 
products to have a business license and a tobacco endorsement.

Section 10 -  This section gives the Department of Health and Social Services the 
authority to issue citations for certain tobacco offenses. The citation must be in writing 
and contain a notice to appear in court within at least 5 working days (not including 
holidays or weekends). It does not have to be signed by the person receiving the citation. 
This section lays out the department’s responsibility for issuing citation books, and that 
the department will deposit the issued citation with the local court of jurisdiction. The 
department will need to make sure the citation form meets with court rules and includes 
essential information to be considered a lawful complaint. The Judiciary committee 
added “sideboards” to make sure that a peace officer, agent or employee of DHSS who 
will be issuing the citations is authorized by the commissioner to enforce this section.

Section 11 -  Adds new uncodified law that includes establishment of regulations.

Section 12 -  Allows existing endorsement holders to continue to use that endorsement for 
the balance of that endorsements timeframe.

Section 13-E stablishes immediate effective dates for sections 2-4, 11 and 12.

Section 14-E stablishes an effective date of July 1,2001 for sections 1 and 5.

Section 15 -  Establishes an effective date of January 1, 2002 for remaining sections.

CS HB 228 (L&C) -  Tobacco Sales Enforcement
Page 3



CERTIFICATION AGREEMENT

I certify as follows:

1. Subject to appropriation by the legislature on or before June 30, 
2001, the State of Alaska will commit $481,687, in new State funds to ensure 
compliance with State laws prohibiting the sale of tobacco to individuals under the 
age of 18.

2. Subject to appropriation by the legislature on or before June 30,
2001, the State of Alaska will commit expenditures in fiscal year 2001 for tobacco 
prevention and compliance activities at a level not less than the level of such 
expenditures maintained by the State for fiscal year 2000, and adding to that level 
the additional funds for tobacco compliance activities agreed to in this 
certification.

3. Subject to appropriation by the legislature on or before June 30,
2001, the State will obligate the committed funds no later than July 31, 2001.

4. Subject to appropriation by the legislature on or before June 30,
2001, the State of Alaska will submit to the Substance Aouse and Mental Health 
Services Administration (SAMHSA) a report of all resources expended in fiscal 
year 2000 on tobacco prevention and compliance activities by program activity 
and a report on its obligation in fiscal year 2001 for tobacco prevention and 
compliance activities by program activity before July 31, 2001.

Date
By:____________________________

Tony Knowles
Governor of the State of Alaska
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DEPARTMENT OF HEALTH H HUMAN SERVICES SUw9oc«>haM*od Menai
Haalth SwvtfiM AdmMnnalon

Canter far Marital Hm Wi Brnvftm 
Centwlw Subeanoi Abue 

PravanSan 
CanM fer tUbatanca A b w

Nockvtla MO »8*7 *
DEC 2*7 "̂'Cu

Hie Honorable Tony Knowles.
' Governor o f Alsriba 

.. P .O .Bor110001
Juneau, AT 99111-0001

Deer Governor Knowles:
, i ■ • i *

Ob September 18,2000, you reewvtd a letter from Health and E&maa Services (HHS) Secretary 
IXmiaShalakconoernm^ the rcccmmimdstion of the Substance Abuse tod MaittlHedth 
Services Adnanuttalian (SAMHSA) that your State be found out of oonyGance with the “S y r 
^ rrw^vWnt^ aaerinn 1921 nf the PuhKe Healrh Service Act, and ka frnpfanentiqy regulations.
The S y y  program require State* to enfixtte then laws prohibiting foe nle o f tobacco products 
to minor*. H» leitixalM  noted fost the State risked losing 40 percent of its fiscal y r  
(FT) 2000 SubstanceAbuse Prevention and Treatment (SAPT) Block Gnat tra d . Tba 

• Secretary's letter offered the State an opportunity for a bearing prior to making a final
determination cm this matter. Your State has decud this option, and we are now engaged in  the 
bearing process. The p urpose of this letter is to inform yon of a new option provided for in das 
year’s Appropriations Act fix  HHS.

Section 214 of the OmnSms Consolidated Appropriations Art

As you may know, on December 21, President Qintca signed into law the Omnibus CotaoEdated 
^  Appropriations Act (Pub. L . 106-554). This Act, among other things, appropriates FY2001 

funding for activities carried out by SAMHSA. Sectiop 214 of this Act (provision erloeed) 
provides that finals appropriated byfoe Act cay pot be naed to withhold substance abuse finding 

_ from a State pursuant to section 1926 if  that “State certifies to foe Secretary of He* Jib and 
Humru Service* by March 1,2001 that the State w ill commit additional State fim di. .  . t o  ensure 
coomfiaooe with State laws prohibiting foe sale of tobacco products to individuals under 18 years 
ofs*e.*

* ‘ * * ’ • 
la  effect, this illows a State to avoid a potential 40 percent reducdod m its SAPT Blodc Grate 
award by certifying to the following: *<

• * That the State w ill commit in TY2001 idfodonalfimds equul to ooe percent of foe State’s
SAPT Block Grant award fix  each percentage point by *hich the State has mmed its ertahSafced . 
FY2000 retailernoncompfianoe target rata..

*•* * "*• • • • *1 •
•  That foe State w ill maintain State expenditures ia  FY 2 0 0 1  for tobacco preveatiia i and 
compliance frivfriea * levd fo iiia  not law foan fog level of mtfr«pandjturaanM iiitiined by 
the State for FY 2000, sod adding to that level foeadditional finds required under section 214.
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• , . • • * , *
As indicated above, the amount of the new fnndmg required to be oomcatled by the State it 
determined by foe percentage poite dxffigtncc between tbe State’s iiegotfrtadnonctaqp&nce 
target rate and its nonoonTpfiancc rate as reported in foe State's FY2000 SAPT Block Grant 
application. Since Alaska mfced its FY 12000 target rate by 14 percentage pcfax, year State 
would need to commit an amount equ*j to 24 percent of its tY 2 0 0 0  SAPT Block Gnat award. 
Tbe new State funds required would amount to $4S1,687 cod are to be used to ensure com pliance 
with the State’s tobacco coaxol b .w i

, , '» • ,, \  * • •
Also, as mdicBted at section 214, foe Scactcyiito ecrrise discretion in  eufbrdngfoatimingcf 
foe State's obfigarionofteecomm'ttedfiinds as late as July 31/2001. The State must also submit 
a report to the Secretary on all FY 2 0 0 0  expenditure* and all FY 2001 obligations for tobeoco 
p ievculim  and conqflisnneicfofcies by program activity by M y 31,2 0 0 j..

Certifications Funuant to Section 214

For States wishing to certify under section 214, we have enclosed a proposed certification 
agreement fix  your consideration. AH ccxtifkalkms to commit additional State flmds for tobaooo 
enforcement programj are required to be made In writing, and signed by you u  foe State's 
Governor, and submitted to my attention by March l f 2001, at foe address bekrer.

a «

Acting Adndniitratnr 
Substance Abuse and Mental Berth 
Servioes Admtatamlon 

Psridewn Building, Room 12-105 
5600 Fishers Lane 
RockviDe, MD 2QS57

7rmTm4»iifriy following rebeipt by SAMHSA of foe Stare's certification, SAMHSA w in provide 
foe State with a template for reporting its FY 2 0 0 0  tobacco prevention and compliance 
espendhures and its FY2001 obSgadooa.

In order to provide guidance on foe land of activities that quaBfy u  activities that wil*feuore 
oompEsnce with State laws prohibiting the sale of tobeoco products to imfivkhiab under 18 yeere 
of age,** SAMHSA has developed a matrix of illow ib le and.unaEowablp expenditures (enclosed) 
for ennamg compKtnco end for fiihSIHng foe tennaoffoli agreement. Further; SAMHSA is 
prepared to provide technical assistance to your State regarding reporting on FY 2000 end 
FY 2 0 0 1  expenditures and ohHgationi. ■

* . * • » « •

Tim ing of foe State*! Expendttnres a t Committed Feats * -
. . • . * * i *

Consistent wifo foe (fistretion peranttefounder aeetion 214 (d\ foe Department has deecrinined 
that foe State must obligate foe committed flmds by July 31,2001.
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Page 3 - Tbe Hooonhic Tcniy Knowics 

Issae* Belated te the Hearing Pracaaa

Cmdgnnt with aecrian 214, once fee State certifies that it w ill canmaL additional find* fcr 
nmnpn<mr«i ̂ erivrtiat ip acenrdanea wtfi' &■* the hearing prnctm w31 be dteamfiniieri Id
^AAit\m) if  tbeState desires, wt w ill agree to dispend any dbadfine* related to the bearing procaae 
wlrilethe State seeks to provide HHS with the certification. Pkase contact Judy J. Lewi* at ' 
301-443-1008 jfyanw iihto ■apecd eoch deadEnae.

I f  tbe State doe* not wish to provide u* with a certia^m  by Mardi 1,2101, g a l to obligate the 
. flmds by July 31,2001, we w ill continue to pursue tbe penalty process. In such a case, of ooor», 
the State w ill be ahle t o  continae with its haring. Finally, if  lbs State certifies that i t 'wiloommii 
additional Stale fimilm bat to pich firrvfw 3 3  provided In the egrttnent, tbe lnezing
pipcea* wfflbemnatated'andt if  urauoconfiil, the State win be adject to the atatutocily-tntiuned 
40 percent penally.

Tf you .nm i father infbnnation or have my queadont, please do not llCTtate to oantaft me it  
301-443-4795 or have your staff contact David Robbins, Act jg  Director, Division of State and 
Comminity Syatema Development (DSCSD), Center fbr Substance Abuse Prevention (CSAP) a t. 
301-443-0369.

• I  Jmcw that we both share the goal o f reducing the iDneaa and-death caused by amoldog. A 
strong; effective Synar program is a aitical tool in our ibiEty to reduce tobacco nlcs to nrinon. 
Ifw e can prevent our young people fiom starting to smoke we w ill have taken a mqjuritap 
toward addressing tin* important public health prcblem. I  beEeve that, working togethî  this ia ■ 
goal we can achieve:

• S incerely yuura ,

Endosurer Copy of Section 214 .
Certification Agreement
f l t r h r  -  R r p w u f t i f

0 C Ernie Tunver, State Substance Abuse Ageocy Director .
Bruce M . Botdbo, Counsel to th e  Sure-

004

n
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• 60 ’ . .
.  . . • *

, fisc. 21SL None ot  tbe fan  da provided .la tbit lo t or .
• '  . . .

in  any other Ant making >ppropmtions far fiscal t u t
*, • * i ' •  9 m • i * «  i«

*« 2001 msy be used to administer or implement in Among •
• * * 1 '• «

. or in  the Eanaas. City, Missnuri or in 'fae nvr.«^« Cfar,
*4 * 9 , • » • ,

‘KVrnff Irk  tbe Medioere Competitive Pricing Deai-
•* . ' ’ ' . • *

• onstxaticn Prqjiict (operated by tbe Secretary  of Health.
• • * • *

and Human ServioAs). ’ * ■

SEC. 214. CO Except as provided by sobaeriion (e)• ' • * •*• • ( , ,
Tinnp of -.the fends appropriated .by fins Act may be used 

to withhold substance abuse fending from a State pnisn-'.

. a n t  to section 1926 of the Pohlio Health Sarriee Act (42
* ■ . ‘ . • * ’ •
UJ3.C. 800x-26) if such State certifies to the Secretaiy 

• .• ’ •• • • 
of Health and Human Services by Marrh 1, 2001 that 

• , ‘ . •*
the State ■will commit aodifions] State fends, in accord- 

• ® '  * »
*nr+ with subseotioii (b), to ensure compliance wqth State

laws prob2ritixig thio sale of tobacco products to indrvidnals

under 18 years of sge.
* • • • *

• i * •

(b) The amount offends to be committed by a State 
» •• , •

under subsection (a) shall be equal to 1 percent of such 
• • . . • • * 

State's substance abuse block g n a t allocation far each
• • " • a • •

’ percentage, point by ihich the State' minee the rttader

• oompCanc* • rate goal established b|y the Secretory of. .
• : •• • .. /■ 

Health and Human Services tinder section 1926 o f each
*• * • ' • * •

A l l

(2)008
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• .* . • . . •

(o) The State is to maintain State eipejtdljares In 
• • • . • -

• • • *
; ffaeal year 2001 far tobacco prevention programs end for

compjknce acthdtifis at a level that is not lea  than the 
* * «  ' . * 

levd.of«ch’*np«aditcati maintained by.the State for fie:;

cal year 2000, and adding to that level tbe addition'll• * * . • • 1 * ’ ( ' • 1 ' • * ' t •
fends for tobacco enrnpljance activities required under

* * « * I  ̂ * a
.subsection (a). The State is'to submit g report to the Sec-
• ■ • a •. » • t

• retaiy on afl fiscal year-2000 State expenditures and sdl 

.fiscal year.2001 obligations for tobacco prevention and
* • ' ar • • a

compliancy ‘ activities by program activity by July 31,

2(101. • ’ . • ’ •
• • * — « •(d) The Secretary shall nerc&nr. discretion in enfbro-

• •
ing. the tiam go f the State obligation of the additional 

‘ fends required by tiro certification described in subsection 

(a) as late as July 81,2001. -
• a * •

a

(e) None of the fends appropriated by this Act msy
# • a •

be used to withhold substance abuse fending pursuant to
• a

a a , a ,

1926. from 4 territory that receives less than* 

• $1^000,000.

Sec. 215. Section 448 of the Public Health Serrioe
9 a # r ' a '  ' *  ' * « •

Act. (42 U.S.C. 285g) Ss amended by Inserting 

“gyaecolbgu health,*” a fi^  Srife respeet to”. '
. ' , I ' •* • a •

SBC. 216. None of the appropriated under tins
. * ■ . * • ;  ‘ . *

Ant shall be expended by the National Irstifrrtre of ir'eilth

on a  contract far the care of the 268 ehaopanseea acquired



12/21/00 11:27 C?301 449 0820 COMM PJtEY 4 TXNG
• 4 . m * %

EnfJwuw2

■ * * • • *
I  certify tsfoflowc

1. TV  ^  AUA* wvfl commit M ' in new State fundi to emare ccmriisnrg with
if Sum lrw i prohibiting the a le  of tobacco products to indrviduali under 18 years of ago.

I . ' , ' #
2. TbeStatt wfflmaottiinStaTO expenditure* ia  fiscal yeer 2001 for tobacco prevention and 
aanpOence activities « a level not lew tb*n the levd o f such .rpeaditure* maintained by the State 
for fiscel year 2000, sod ad&g to tfctt level 4k  nkfitional foods lor tobacco compBancc activities 
agreed to in this certification.

.
3. The State w fll obEgiTOtha committed ftnds by Jilly 31,2001.

• i *
4. By July 31,2001, foe Stale wiQ submit to ti.'v Substance Abus* and Mental Health Services 
Admrmkrstiott (SAMHSA) s report cftH Stale resources cyadsd m fiscal year2000 cc 
tobacco prevention and coapBaact xtrviries byprograxa activity and a report on Its obligations fax 
fiscal year 2001 for tobacco prev _uon and compliance activities by program activity. ‘

Date Governor of tbe State of Alaska

a 007
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Eadb— io3

* ♦ • 
Allowable eotnpiiaaec expesKtit&rw

*
• Unallowable op—  dltniei

•  • • . . •
, * * • 

regular corupEanee checks oftbbaooo retail
outlets

youth tobncco prevention programs .
• i • * * •

targeted mipectioM aiyocth acocas law 
violators

adult tobacco prevention actxvfeka

tobacco retzOer-ficcBiaia r̂cgiitntioQ youth tobaoco oessatnti and counseling

tobacco rBtaflar education atLilr iwmI icb eng munwJwifl

<£vcrskra programs fix  rctaDera who violate . 
laws (c .g , derktxsimag, community service 
activities, posting war 's igns )

tobacco morbidity and mortality sarmQanoe 
systnoas

programs spccificali, ^signed to educate 
youth about msBer conyHaoce with the 
Synar restrictions on tbe a le  of tobacco 
products to s n m .

canfiovaacolar diimsc and asthma pravntion

* • * t

« health-related turvays

. clean indoor air law enforcement

[ jrslheaWi programs •

MtatrThia— attk«iafcJferf^«BTKMKrfpp»Oiif aA'Iu m I giAfcw Bisdcsa^ftrelnm em tm l,*  
deri|p«itob> ■ * *»<**«* </«n—* u  qpaafli*ar t  A Sate ̂  proyui, far ̂ re w l ty

SAMHSA, other aw tin tad Untm li■ctiritfca dwfracdto naprCTc gtrater oonjfdluira A ia u lkn M llte  
latte; SAMHSA will pmidc toavidel w uBnoi» lhe.SiJte in tt «p»d m npoEtin dhEydoBi e d
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P o lic ie s  To R e d u c e  Y o u th  A c c e ss  T o  T o b a c c o

E x e c u t iv e  Su m m a r y

In order to start smoking, young people must have access to tobacco products. There is 
abundant evidence that children can easily buy tobacco from stores and vending machines despite 
laws in all 50 states that ban the sale of tobacco to minors, because tobacco retailers do not comply 
with these laws and the laws have not been enforced until recently. The majority of cigarettes 
consumed by young people come from illegal sales to underage youths. Active enforcement of 
tobacco sales laws has the potential to curtail young people’s access to tobacco products and thereby 
reduce the number of youths who take up smoking. Policies with this goal are widely advocated, 
have strong public support, and are a focus of federal, state, and local tobacco control efforts. There 
have been two actions at the federal government level. In 1992, Congress passed legislation (the so- 
called Synar amendment) requiring states to take action to reduce the sale of tobacco to minors in 
order to be eligible for substance abuse block grant funding. In 1996, the Food and Drug 
Administration issued regulations that established age 18 as the nationwide minimum age of sale for 
tobacco products.

The available evidence suggests that enforcement programs, which a hieve a high level of 
merchant c o m p l ia n c e  with tobacco sales laws, may reduce youth access to tobacco and youth 
tobacco use. However, this requires strict law enforcement. If even 20 percent or less of merchants 
are breaking the law, youths will have little problem buying tobacco and enforcement will have no 
effect on tobacco use. Carefully enforced restrictions on youth access arc an important component 
of any comprehensive strategy to reduce tobacco use among youths. However, youth access to 
tobacco is only one part of the complex problem of youth smoking. Efforts to reduce the supply of 
tobacco to youths are, by themselves, unlikely to be as effective as the same efforts combined with 
p o lic ie s  that r*duc« th« demand for tobacco through increased prices and comprehensive restrictions 
on advertising and promotion. A youth access policy by itself might not have as large an impact on 
youth smoking and is not an acceptable substitute for a more comprehensive approach to reducing 
youth smoking.

Despite state laws, tobacco retailers continue to make over $1.5 billion in illegal sales to 
minors each year. A carefully designed enforcement program will be necessary to withstand the 
strenuous efforts of tobacco retailers and the tobacco industry, both of which have opposed past 
e f fo r ts .  E s s e n t ia l  fe a tu re s  of ai e f fe c tiv e  e n f o r c e m e n t  p r o g r a m  in c lu d e :

1) licensing of vendors;
2) civil disposition of violations;
3) effective penalties;
4) frequent conduct of realistic inspections to test compliance with the law;
5) a mandated compliance rate of over 95 percent;
6) m u l t ip l e  la y e r s  o f  e n f o r c e m e n t  a u t h o r i t y ;
7) adequate and guaranteed funding; and
8) rcstriaiom on self-service of tobacco.

POLICES TO REDUCE YOUTH ACCESS T O  TOBACCO
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P o lic ies  T o  Re d u c e  Yo u t h  A ccess T o  T o b a c c o

I n t r o d u c t io n

Preventing young peop.'e from starling 
to smoke is a major public health priority,1 
These efforts must focus on children, because 88 
percent of smokers start by the ag e  of 18/ In 
the past, most public health efforts to reduce 
smoking among young people focused on 
reducing their demand for tobacco products. 
These efforts, which included school health 
education programs and mass media programs 
discouraging tobacco use, hive had at best 
modest success and have been overwhelmed by 
environmental forces, such as tobacco 
advertising that appeals to children.1 As a 
result, adolescent smoking rates have risen, 
increasing by 32 percent between 1991 and 
1997/ Over the past decade, the public health 
community has developed a new approach to 
p r e v e n t in g  y o u t h  smoking: reducing the tttpply 
of tobacco to youth/ Policies with this goal are 
widely advocated, have strong public support/ 
and are a focus of federal, state, and local 
tobacco control efforts/ This paper identifies 
the elements needed to implement restrictions 
on youth access to tobacco.

So u r c e s  O f  T o b a c c o  F o r  Yo u t h s

In order to interrupt the supply of 
tobacco to young people, it is important to 
understand how children obtain tobacco. In 
surveys, almost all children say that they get 
their first cigarette from a friend or sibling. 
After the first cigarette, friends are the major 
s o u rc e  of tobacco/ As nicotine dependence 
develops, there is a need to find a more reliable 
source of tobacco. At this point, the young 
smoker typically begins to purchase his or het 
own tobacco and in turn provides it to friends.

When a youngster finds a merchant who will 
make an illegal sale, he or she may tell rheir 
friends, who may then return r e g u la r l y  to th e  
same store. Some youths learn that certain 
clerks within a store will sell while others will 
not. One 11-year-old smoker cold the first 
author that he had memorized the work 
schedule of the clerk at tbe drug store who 
would sell him cigarettes. Thus, even if only a 
fe w  m e r c h a n t s  in a community are willing to 
break the law, youths living in that community 
may experience little difficulty obtaining 
tobacco/ It is also important to understand 
that even though half of young smokers list 
friends as a frequent source of tobacco, most of 
these friends are buying their tobacco from 
retailers. Thus, the majority of cigarettes 
consumed by youths come from illegal sales to 
underage youths.

Another source of tobacco for young 
smokers is shoplifting tobacco from stores. Up 
to 50 percent of young smokers admit to 
shoplifting tobacco at least once, and this source 
may become more p r o m i n e n t  in the future if 
the purchase of tobacco becomes more difficult 
for youths. Self-service displays make tobacco 
available to shoplifters and may also make it 
easier for minors to purchase tobacco because 
they require the youth to have less interaction 
with a store clerk. A youth need not speak to 
the clerk if he or she can take the tobacco from 
a display and put it on the counter. Only 10 
percent of young smokers report that parents 
and older relatives are a regular source of 
tobacco, and these are typically the older 
teenagers who have been smoking for years.'9

In summary, the great majority of 
young tobacco users rely on tobacco retailers as 
their source of tobacco, either directly by 
purchasing or stealing the product, or indirectly 
by having their friends buy it. Reducing the 
sale of tobacco to children and curtailing

Polic ies to  R educe Y o u t h access T o  T o m c c o
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shoplifting of tobacco ought to decrease young 
people's access to tobacco and thereby decrease 
their tobacco use. Underage youths were 
estimated to consume over $1.5 billion worth 
of tobacco in 1997." Since then, both the price 
of tobacco and the prevalence of smoking 
among youths have increased substantially. 
This potential revenue provides a strong 
incentive to merchants to sell tobacco to 
children, even at the risk of a fine. Regulatory 
efforts to eliminate self-service displays, which 
could reduce shoplifting and make tobacco less 
accessible to youth, have been strongly opposed 
by retailers, who receive promotional 
allowances from tobacco manufacturers for 
putting self-service displays in their stores.

E f f e c t  O f  S t a t e  A n d  L o c a l  
A c t i o n s  To R e d u c e  T o b a c c o  S a le s  
To Y o u t h s

All 50 states and US territories prohibit 
tobacco sales to minors, but these laws have 
rarely been enforced." Despite the universal 
existence of state laws banning tobacco sales to 
minors, multiple studies over the past decade 
have demonstrated that merchant compliance 
with these laws is low and that children can 
easily purchase tobacco from stores and vending 
machines."

Improving compliance with tobacco 
sales laws has the potential to reduce the 
a v a i la b i l i ty  o f  to b a c c o  to y o u n g  p e o p le  a n d  
thereby discourage jmoking. The first efforts 
to do this focused on educating tobacco vendors 
about to b a c c o  sales laws. This approach 
produced only partial improvement in 
me reliant compliance and the effect was not 
sustained over time." Consequently, public 
health s tr a te g ie s  shifted from e d u c a t in g  
merchants to actively enforcing the laws 
restricting tobacco sales to minors. 
Enforcement programs generally employ 
minora, who arc supervised by public health

authorities, to  make periodic attempts to 
purchase tobacco from stores and vending 
machines. Merchants who violate the law are 
fined and for repeated offenses can face 
suspension of their license to sell tobacco. 
Enforcement programs conducted by public 
Health departments in several communities have 
consistently reduced the proportion of 
merchants who sell tobacco illegally to 
minors."

Whether this translates into reducing 
young people’s access to tobacco products or 
their tobacco use is less certain, in part because 
th e s e  p r o g r a m s  a r e  new and h a v e  received 
relatively little scientific sutdy. So far, the 
results of these studies are mxed. Uncontrolled 
studies in several individual communities have 
found that enforcing tobacco sales laws reduoes 
the prevalence of smoking among youths." In 
Woodridge, Illinois, s tria  enforcement against 
merchants and penalties for underage users 
resulted in a 69 percent dedir .• in the smoking 
rare among young teens,17 Five years later, 
when the youths were 18 years old, smoking 
rates were reduced by 50 percent over rates in 
surrounding communities.11 This occurred 
despite the faa that by the age of 16 or 17, 
Woodridge y o u t h s  could drive to the next town 
to buy tobacco. The fact that this intervention 
was effective even as the youths grew older 
suggests that many youths who were willing to 
try tobacco at the age of 13 or 14 may have 
matured beyond this susceptibility by age 16 or 
17. Experiences similar to that in Woodridge 
have been reported in Leominster, 
Massachusetts, where smoking rates among
young teenagers fell by 42 percent, and in
communities in Washington, Minnesota and 
California."

However, a controlled study in
Massachusetts failed to demonstrate the
effectiveness of enforcing tobacco sales laws.30 
The study compared three Massachusetts 
communities that enforced a tobacco sales law' 
with three communities that did not. It 
reported that enforcing the law for two years

Ma x in g  t h e C ase : St a te T obacco C o n tr o l Po u c y Br ief ing Papers
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had no effect on teen smoking rates. 
Merchants’ compliance with tobacco sales laws 
improved more in towns that enforced the law 
than in those that did not, but over two years 
adolescents living in towns with enforcement 
reported little drop in their ease of tobacco 
purchase and no decline in tobacco use. In 
short, enforcing a tobacco sales law for 2 years 
improved merchants' compliance but did not 
alter youths' access to tobacco or smoking 
behavior. An explanation for this discrepancy 
proposed by the authors is that reducing the 
accessibility of tobacco to youth requires a 
higher degree of merchant compliance with 
tobacco sales laws than was achieved in the 
study. Implementing an enforcement program 
proved to be more complex for communcies 
than had been anticipated. Political, 
bureaucratic, legal, and logistical obstacles, 
including strong pressure from tobacco 
retailers, prevented health departments from 
conducting inspections as frequently as planned 
in the study design and from imposing penalties 
as aggressively as was intended by statute. As a 
result, 20 percent of the merchants in the 
communities were still selling tobacco to 
minors after two years of enforcement and this 
degree of compliance with tbe law was not 
enough to reduce the supply of tobacco to 
children.

In contrast to  tbe Massachusetts study, 
another study, an experiment involving 14 
small rural communities in Minnesota, found 
that communities that adopt and implement 
policies to restrict youth access to tobacco do 
affect young people’s access to tobacco and 
tobacco use/1 Seven towns in the study were 
randomly assigned to participate in a 
community organizing effort whose goal was to 
change local policy and merchant behavior in 
order to reduce youth access to tobacco. The 
other seven towns received no special attention. 
After 32 months, the organizing effort led all 
seven towns to pass comprehensive local 
ordinances to limit youth access to tobacco, and 
the level of merchant compliance rose to 95

percent. Students in grades 8-10 in those towns 
had a slower rise in the rate of tobacco use over 
time, compared to students in the towns where 
no youth access efforts were being made. They 
made fewer ancmpts to purchase tobacco 
illegally and felt that tobacco was less accessible 
to than . The fact that merchant compliance 
exceeded 90 percent may explain why this 
study found an effect on youth smoking while 
the Massachusetts study did not. This 
intervention in the Minnesota study was also a 
broader one, consisting of community 
organizing, while in Massachusetts the 
intervention was limited to law enforcement 
only. Finally, it is possible that youth access 
policies work differently in different settings; in 
Minnesota, the setting was small rural towns 
while in Massachusetts it was larger urban 
communities.

It has been suggested that there may be a 
threshold effect to enforcement efforts; that is, 
if more than 5-10 percent of merchants in a 
community continue to break the law, youths 
will still find it easy to buy tobacco. This is 
supported by the observation chat merchant 
compliance rates exceeded 90 percent in the two 
towns where reductions in teen smoking are 
best documented.0 If this is true, enforcement 
must be carried out with sufficient vigor to 
ensure that fewer than 5-10 percent of 
merchants are breaking the law in order to 
produce any public health benefit. This would 
also imply that states and communities chat 
reduce the proportion of law breaking 
merchants to 20 percent have actually had little 
effect on the ability of youths to purchase 
tobacco, despite the apparent progress made. 
The threshold effect would also imply, that 
banning cigarette vending machines alone 
would be expected to have little effect on youth 
access. Youths can easily switch to stores as 
their source of tobacco if vending mac! lines are 
eliminated and stores continue to make illegal 
sales.

Taken together, the available evidence 
suggests, but does not definitely prove, that

Polic ies t o  Reduce Y o u th A ccess T o T o bacco
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there is a relationship between reductions in 
illegal sales to minors and decreases in youth 
tobacco use. However, more research is 
needed. Previous studies do suggest that 
enforcement which achieves very high levels of 
merchant compliance with tobacco sales lawr 
can reduce young people’s access to tobacco and 
their tobacco use. The data docs not support 
the conclusion that restricting youth access to 
tobacco is a policy that can, all by itself, solve 
the problem of teen smoking. This is not 
surprising, since access is only part of the 
complex problem of youth tobacco use. What 
is needed is a comprehensive multifaceted 
strategy that can decrease both the supply of 
cigarettes to children and their demand for 
them. While some tobacco control advocates 
question the efficacy of youth access restrictions 
tx all,11 most agree that the evidence on youth 
access restrictions is sufficient to include this 
policy as a valuable part of a comprehensive 
strategy to reduce tobacco use.

P o s s e s s io n  L a w s

Many current laws do not prohibit 
minors’ mg or possession of tobacco products. 
Laws that prohibit tobacco possession by 
youths have been proposed and enacted in some 
states and communities. Proponents of these 
laws argue that the'fact that the possession of 
tobacco is legal contradicts the health message 
given to youths about tobacro. Youths 
frequently question how tobacco can be so 
d a n g e ro u s  i f  it it legal for youths to USC it. 
School officials have advocated penalties for 
youths to allow them to prevent crowds of 
young smokers from congregating outside of 
school property, creating a nuisance, and setting 
a bad example for younger students. Police 
have advocated possession laws because of the 
high incidence of tobacco use among delinquent 
youths. To combat crime by delinquent 
youths, police stop youths for possession of 
tobacco, and then search them for other drugs,

8 o f  15 0 4 /1 8 /0 1  1 3 i 33

alcohol and weapons. The tobacco industry 
also supports p o s s e s s io n  laws. Tobacco control 
advocates assert that this support is based on 
self-interest; i.e., that laws making it illegal for 
youths to possess tobacco also make it more 
difficult for authorities to conduct compliance 
tests for law enforcement or research. Special 
immunity must be obtained from the 
prosecuting attorney and in some cases this has 
been denied. The tobacco industry has 
introduced legislation that relieves store owners 
of responsibility for illegal sales while placing 
the punishment on the underage smokers. (HR 
2034, S.1530) The shifting of blame from the 
retailers and manufacturers to the children has 
been a common theme of industry-sponsored 
legislation.14 Indeed, many bills provide for 
more severe penalties for the youngsters than 
for the corporations.14 No study has evaluated 
whether the passage or enforcement of tobacco 
possession laws has a positive effect on youth's 
altitudes or behavior regarding tobacco. In the 
absence of any scientific evidence that making 
the possession of tobacco illegal is beneficial, it 
would be premature to adopt this approach as 
federal, state or local law.

O b s t a c l e s  T o  E n f o r c e m e n t  O f  
T o b a c c o  Sa les  L aw s

In practice, effective enforcement of 
tobacco sales laws has been very difficult to 
implement due to a lack of secure funding and 
intense opposition from the tobacco industry 
•nd r e ta i le r  trade associations. Although state 
governments were estimated to collect 5245 
million in state excise taxes in 1997 fVom the 
illegal sale of tobacco to minors,14 using some of 
that revenue to fund the enforcement of 
tobacco sales laws is not entertained. 
Furthermore, despite rhetoric to the contrary, a 
case can be made that tobacco manufacturers 
and retailers have made it a priority to obstruct 
the enforcement of these laws.11 Doing so is

—  —  w » rn  P/m i/-v HRn>crMr: PAPER*
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clearly in their financial self-interest for several 
reasons. Retailers have been illegally selling 
over $1 billion of tobacco to minors each year, 
and a sizable minority of retailers docs not want 
to relinquish this income.11 Retailers also 
receive large revenues from promotional 
a l lo w a n c e s  for p u t t i n g  to b a c c o  in  se lf -se rv ic e  
displays. In the long term, widespread 
enforcement of youth access laws could 
translate into a sizable reduction in the number 
of adult smokers and therefore in tobacco 
industry revenues.

The tobacco industry has led an often- 
successful campaign to undermine efforts to 
enforce restrictions on the sale of tobacco to 
minors. Pro-tobacco forces have successfully 
advocated legislation in many states that 
hampers enforcement efforts.”  Several 
provisions are common to many of these bills. 
They frequently strip all local law enforcement 
officials of their authority to enforce the law. 
Sometimes, only a single person in the state is 
authorized to enforce the law. Preemption 
strips communities of the authority to address 
the problem through local laws. Loopholes are 
included to make prosecutions all but 
impossible. For example, many laws now 
require that prosecutors prove that the 
merchant "knowingly and intentionally" sold 
tobacco to a minor. Many laws prohibit 
enforcement agencies from freely using 
standard enforcement techniques. As a result of 
these tobacco industry successes, enforcemt.it 
officials in many states'face an impossible task. 
In some states, enforcement is hampered by the 
lack of tobacco vendor licensing. In other 
states, licensing is done by the revenue 
d e p a r tm e n t ,  which t r e a t s  lis t*  of v e n d o r s  as 
privileged information that cannot be shared 
with law enforcement officials. In most stares, 
the sale of tobacco to minors must be 
prosecuted as a criminal offense through the 
court system rather than being handled 
administratively u  a civil offense.

Opposition to enforcement has alto 
come from retailers. Retailers have mounted

legal challenges to many laws that seek to 
address the problem of youth access. In many 
cases, the challenges have delayed enforcement 
in those communities. Additionally, the threat 
of legal challenges has been used successfully to 
intimidate communities from enacting these 
laws in the first place. Once la w s  have been 
enacted and enforced, retailers have mounted 
frivolous court challenges to their citations that 
tie up enforcement personnel and delay further 
enforcement activities. Merchant complaints 
and political pressure have resulted in many 
enforcement agencies conducting compliance 
tests using youths who are t o o  young to be 
effective. A study has demonstrated that about 
half of merchants who are violating the law will 
make illegal sales only to youths who appear to 
be sixteen years of age or older.30 These 
violators go undetected when youths who 
appear younger than 16 are used to conduct 
compliance tests. The only way to protect 
older adolescents from illegal sales is to use 
older adolescents to conduct the compliance 
tests.

While most merchants respond to 
enforcement by training their personnel to 
obey the law, others appear to direct their 
energies into circumventing the law. Since 
youths used for compliance testing are often 
forbidden from lying about their ages, some 
merchants have learned to expose these youths 
by asking for their age instead of proof of age. 
Some merchants coax kids by saying "if you say 
you are 18,1 can sell them to you." If the youth 
will not lie about his or her age, the merchant 
concludes that the youth is part of a law 
enforcement activity and will not sell to that 
youth. Merchants have developed phone 
networks to tip each other off when they 
suspect that compliance tests are underway. 
Some merchants have learned to avoid 
prosecution by not selling tobacco to unfamiliar 
children. Since law enforcement programs do 
not send underage buyers into stores where 
they are known, some merchants will say "If

P o u a t s  t o  R educe Y o u th A ccess T o T o ia o o o
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you are under 18,1 can't sell them to you unless 
1 know you*.

When r e ta i le r s  have b e e n  prosecuted 
they have sometimes used their political clout 
to retaliate against enforcement agencies. 
Elected officials who arc pro-retailer have 
threatened and cut the budgets for the 
enforcement agencies as punishment for 
enforcing the law. In some instances, this 
political intimidation has decimated 
enforcement programs.

C u r r e n t  F e d e r a l  P o l ic ie s  T o  
R e d u c e  T o b a c c o  Sa l es  T o  Y o u t h s

The Federal government has taken two 
actions to address youth access to tobacco; the 
Synar amendment and the FDA regulations. 
First, in 1992, Congress adopted legislation to 
encourage states to reduce the availability of 
tobacco to minors.51 This so-called Synar 
Amendment makes the receipt of federal block 
grants for substance abuse and mental health 
programs contingent upon states adopting and 
enforcing restrictions on the sale of tobacco to 
minors in a manner which c a n  be "reasonably 
expected" to reduce the availability of tobacco 
to youth.52 Implementation of this law was 
delayed for over three years awaiting 
regulations issued by the Department of Health 
and Human Services.35 These regulations only 
require states to achieve an 80 percent merchant 
compliance level-** Research cited above has 
demonstrated that compliance rates of 80 
percent cannot be "reasonably expected" to 
reduce the availability of tobacco to youths. 
While the idea of encouraging states to enforce 
their laws is a good one, the DHHS regulations 
are likely to do litde or nothing to reduce 
youth access to tobacco if states only meet the 
minimum compliance level.55 Furthermore, the 
Synar amendment has proved to be awkward to 
implement. The federal government does not 
provide states with funding for this purpose and

specifically prohibits the use of block grant 
funds for enforcement. The state agencies that 
are at risk of losing their funding have no 
enforcement authority. The state agencies that 
do have enforcement authority have no 
incentive to enforce the law and no funding to 
do so.

The second federal government action is 
contained in the 1996 FDA regulations that 
address many aspects of youth access.51 These 
include the following provisions: (1) cigarette 
vending machines are banned from locations 
where youths are allowed; (2) all tobacco 
products must be inaccessible to customers; (3) 
the fiee distribution of tobacco products is 
prohibited; (4) tobacco sales to customers under 
age 18 are prohibited; and (5) vendors must 
obtain photographic proof of age from any 
customer under 27 years of age. The FDA is 
currently enforcing only the last two 
(minimum age and ID) requirements while the 
other provisions are in litigation. The FDA is 
contracting with individual states to conduct 
compliance tests on their behalf for 
enforcement purposes. To enforce all of its 
tobacco regulations, the FDA has been 
budgeted $39 million, a sum inadequate to 
enforce the law fully in all 50 states. Funding 
for FDA enforcement in future years is not 
guaranteed, which makes these activities 
politically vulnerable, While the current FDA 
staff is motivated to do an excellent job, a 
change in leadership could result in a complete 
halt to enforcement activities because the FDA 
is under no statutory mandate to adequately 
enforce the youth access provisions of its 
regulations.

Recommendations for stzxe regulations 
include the following;

A) Establish a minimum age equal to or higher 
than that established under federal law,

B) Adopt the FDA restrictions regarding 
vending machines, free sampi ng, self- 
service, minimum package size, out of pack 
sales and point of purchase advertising.
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These m o  provisions will allow stale and 
local authorities to use state law to enforce 
the federal restrictions.

L,) Establish a stare enforcement authority that 
would administer the license, directly 
receive federal funding, have primary 
responsibility to enforce the la w  and 
perform civil administrative disposition of 
violations.

D) Ensure that government issued 
identifications such as driver’s licenses carry 
some easily recognized indication that the 
person is under age. Some states do this 
with color, in others, the photo is in profile 
instead of face forward. These licenses 
greatly simplify the task of determining 
whether a person is old enough to buy 
tobacco. Some of the settlement dollars

^  could be provided to states to facilitate any
^ transition costs.

E) All state and local law enforcement officials 
^  must be allowed to enforce the state law.
^ F) Penalties for violations should primarily
^ target store owners. Minimum penalties
 ̂ should be established as follows: First and

all subsequent offenses against the clerk, 
'  $250 fine. First offense against the license
* holder, 5500 fine. Second offense in a two-
I year period, $1000 fine, Third offense in a
( two-year period, $1000 fine and a three-

business day suspension of the tobacco 
license. Fourth offense in a two-year 

' period, $1000 fine and a one-year loss of the
i tobacco license.

G) Require state compliance rates to be above 
90 percent within two years of the date of 
enactment.

H) Require signs at each cash register stating 
the legal minimum age and providing a toll- 
free number to report illegal sales.

1; Requin? government issued photographic 
proof of age for any customers under 27.

J) Require that youths be prohibited from 
entering any tobacco-only stores, which are 
often exempt from smoking regulations and 
marketing restrictions.

F*g« 5 o f  IS 0 4 / 1 6 / 0 1  13133

C o m p o n e n t s  O f  E f f e c t iv e  
E n f o r c e m e n t

Given the many obstacles to enforcing 
tobacco sales laws, it may seem unrealistic to get 
95 percent of merchants to obey the law. 
However, communities like Woodridge, 
Illinois, have found that with a serious 
enforcement effort, it is possible to approach 
100 percent merchant compliance in a short 
period of time.* A model for the effective and 
efficient enforcement of youth access laws based 
on the experience of cities in Massachusetts has 
been developed.* According to this model, 
public health authorities license tobacco 
merchants, educate them about tobacco sales 
laws, and warn them that their compliance with 
the law will be tested. Then, compliance with 
the law is routinely tested by employing minors 
to attempt to purchase tobacco. The minors are 
closely supervised by adults during these 
activities. If an illegal sale is made, the vendor 
receives a citation. Penalties include fines and 
possible suspension of the license to sell tobacco 
for repeated violations.

For an initiative to be successful, 
tobacco industry opposition to enforcement 
erforts must be anticipated, and a system must 
be designed to guarantee that effective 
enforcement will occur. The essentials of a 
model enforcement system are described below. 
These criteria provide a structured format with 
which the legislative in i t ia t iv e s  c a n  be 
compared.

Licensing. Effective and efficient 
enforcement requires the licensing of tobacco 
vendors. Without a license, an enforcing agent 
does not know where tobacco is sold, who is 
responsible for violations, and where to mail a 
citation. It is estimated that enforcement 
inspections consume double the resources when 
vendors are not licensed (DiFranza, personal 
communication). License fees are a fair and 
convenient way to fund enforcement activities

P o u c its  t o  Reduck Y o u th A ccess T o T o ia c c ©
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since the cost of enforcement is borne by those 
who profit from the activity being regulated 
Retailers sometimes oppose using license fees to 
fund enforcement out of fear that the licensing 
agency will continuously boost the fee out of 
financial self-interest, but there is no evidence 
that this has o c c u r r e d .17 State and federal 
enforcement have been significantly hampered 
by the fact that in many states it is difficult to 
obtain a list of tobacco vendors. This 
information is sometimes considered 
confidential tax information that cannot b e  
disclosed to anyone. Indeed, the actual number 
of tobacco re ta i le r s  is uncertain. The tobacco 
industry estimates 1,000,000. Two national 
industry groups estimate the number of tobacco 
vending machines at either 110,000 or 300,000.* 
Accurate figures are needed to plan 
enforcement inspections and estimate their cost.

An enforcement system will require the 
creation of a new licensing system. Several 
states do not currently license tobacco retailers 
and the nailers themselves in several states 
have fought very hard to oppose any form of 
licensing* There must be a plan to handle 
licensing in those states that either do not 
license tobacco vendors or refuse to share their 
lists of licensees.

Civil disposition. The enforcing agency 
must be capable of dealing with infractions 
through administrative civil action against the 
license holder. Criminal prosecution wastes 
governmental resources and ties up rhe courts. 
It also reduces the certainty of punishment for 
violators if, for example, overburdened courts 
dismiss charges in order to clear their dockets.

Penalties. The law must provide for 
meaningful penalties against the license holder. 
FDA enforcement should focus on the owner 
of the establishment because it is the owner 
who is responsible for all health and safety 
issues. In light of the large potential income a 
vendor can make from illegal tobacco sales, the 
penalties must be substantial and should include 
provisions for license suspension and revocation 
for repeat offenses. While there is no argument

against also penalizing the clerk who makes the 
sale, license holders must be held accountable 
for the actions of their employees. The 
question is not "what is a f a i r  penalty f o r  selling 
tobacco to children?" but "what kind of penalty 
will it take to finally convince retailers to obey 
the law?" Minimum but not maximum 
penalties should be codified into law.

Compliance testing. The enforcing agency 
must be authorized to conduct realistic 
compliance tests without restrictions on how 
often these tests can occur or the manner in 
which they are conducted. The more often 
compliance tests are conducted, the greater the 
proportion of merchants who stop violating the 
law.*0 In several communities, it has been 
discovered that every merchant must be tested 
four times each year in order to maintain 
acceptable compliance rates. Youths employed 
as decoys should be able to act as real youths 
do. First, a state ban on compliance tests may 
prevent the FDA from enforcing its 
regulations. Second, it will not be possible to 
determine if a state is submitting fraudulent 
compliance rate reports if only state authorities 
are permitted to conduct compliance tests. 
Third, if researchers cannot conduct 
c o m p l ia n c e  tests, it will be impossible to 
conduct further public health experiments to 
determine if enforcing the law will reduce 
youth tobacco use.

Funding. The enforcing agency must have 
permanent funding sufficient to the task. As 
the funding requirements are directly 
proportional to the number of v e n d o r s ,  an 
annual licensing fee collected from each retailer 
is the most logical source of permanent funding. 
If only funds from any proposed tobacco 
settlement are used to fund enforcement, the 
enforcement system will have only a temporary 
base.

M i n i m u m  p e r m is s ib l e  c o m p l i a n c e  r a t e s .  
Many youth access laws are not enforced at all 
and research has shown that half-hearted 
enforcement efforts do not reduce tobacco use 
among youths.41 The enforcing agency should
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have a mandate to enforce the law with 
sufficient vigor to maintain compliance above 
95 percent.

Enforcement redundancy. The
enforcement system must have built-in 
redundancy. The model state law should 
include a provision that all state and local la w  
enforcement agencies are authorized to enforce 
the law. State legislation sponsored by the 
tobacco industry typically strips local Jaw 
enforcement officials of their authority to 
enforce the law.41

Mi.ii. m age. It has been argued that 18 
is not tic  ideal minimum age of tobacco 
purchase <<’/..<; it allows high school seniors to 
purchase tob-icco. Minimum ages of 19, 20 cv 
21 would be m o r e  effective at keeping tobacco 
out of the high schools. Many retailers would 
like to see the same minimum age for alcohol 
and tobacco -  age 21.

Self-service. The law should eliminate 
vending machines, free sampling and self-service 
of all tobacco products.

Impediments. There should be no other 
impediments to enforcing the law or 
prosecuting merchants.

Preemption. There should be no 
preemption of local authority to enjet or 
enforce their own restrictions other than the 
preemption over anti-compliance testing 
provisions discussed above.
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